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1.  Defined. 

OsnKEi).  False  imprisoDment  is  a  restraint  on  the  liberty  of  the  person,  without 

lawful  cause,  either  by  confinement  in  prison,  stocks,  house,  &c.,  or  even 
by  forcibly  detaining  the  party  in  the  streets  against  his  will ;  and  an  un- 


IMPRKIONMENT.  2019 

iiwMtieieiition  is  a  new  caption,  and  may  be  declared  on  as  8uch(l):  — *       Dsfinkd. 
b»t  exercising  legal  authority  in  a  harsh  or  oppressive  manner,  is  not  the 
subject  of  an  action  of  trespass.  (2) 

In  an  action  for  false  imprisonment  it  is  essential,  that  the  plaintiff  was  by  Essential  that 
the  act  or  orders  of  the  defendant  deprived  of  his  personal  freedom  for  some  *^^  plaintiff 

was  dci^riveQ 

portion  of  time,  however  short    Bare  words,  indeed,  without  laying  hold  of  his  personal 
of  the  person  of  the  plaintiff,  or  restraint  on  submission  without  force,  will  freedom, 
not  constitute  an  arrest  or  imprisonment.  (3)    Where,  upon  a  magistrate's 
warrant  being  shewn  to  the  plaintiff,  the  latter  voluntarily  and  without 
compulsion  attended  the  constable,  who  had  the  warrant,  to  the  magistrate,  it 
WW  held»  that  there  was  no  sufficient  imprisonment  to  support  an  action,  (4') 
And  where  a  sheriff's  officer  having  a  warrant  against  A.  sent  a  message 
requesting  him  to  call  and  give  bail,  and  A.  accordingly  called  and  gave 
bail^  it  was  held  to  be  no  arrest  (5)    Yet  it  seems,  that  in  ordinary  prac-  Words,  in 
tiee,  words  are  sufficient  to  constitute  an  imprisonment,  if  they  impose  a  ordinary  prac- 
Kstnunt  upon  the  person,  and  the  plaintiff  is  accordingly  restrained ;  for  to  constitute  an 
he  is  not  obliged  to  incur  the  risk  of  personal  violence  and  insult  by  re-  imprisonment, 
sisting,  until  actual  violence  be  used.  (6)  pe^ulT^  ^ 

straint 


2.  Legal  and  illegal  Imprisonment.  Legal  akd 

ILLKOAL  Im- 
I.    Bt/    Courts.  PaiSONMENT. 

By  Covkts. 

Where  a  court  has  jurisdiction  of  the  cause  (7),  and  proceeds  inverso  or^  Where  a  court 
dine,  or  erroneously,  an  action  does  not  lie  against  the  party  who  sues,  or  ^  junsdic- 
the  officer  or  minister  of  the  court  who  executes  the  precept  or  process  of  ceeds  innerao 
the  court;  and  an  action  of  trespass  cannot  be  maintained  against  a  judicial  or^^' 
officer,  as  against.the  steward  of  a  court  baron,  where  his  bailiff  by  mistake 
takes  the  goods  of  A.,  under  a  precept  against  B.  (8) 

But,  if  the  court  have  not  jurisdiction  of  the  cause,  the  whole  proceeding  When  the 
bong  coram  nonjudice,  an  action  will  lie  against  them,  without  any  regard  f^"^.^*?  ^ 
to  the  precept  or  process.  (9)  Hence,  where  one  of  the  bail  had  been 
arrested  by  process  out  of  the  Marshalsea(lO),  for  the  purpose  of  satisfying 
a  judgment  obtained  against  a  principal,  in  a  cause  of  which  the  Marshalsea 
eonrt  had  no  jurisdiction,  it  was  holden,  that  an  action  for  false  imprison- 
ment would  lie  against  the  party  who  sued,  the  marshal  who  directed  the 
execution  of  the  process,  and  the  officer  who  executed  the  same. 

Trespass  for  false  imprisonment  will  lie  for  a  detention  under  a  lawful  Stat  29  Car.  2. 
process,  if  it  be  executed  at  an  unlawful  time,  as  on  a  Sunday  (11);  for  by  ^'^^  ^  ^• 
Stat  29  Car,  2.  c  ?•  s.  6.  it  is  provided,  that  no  person  upon  the  Lord's 

(1 )  Wt^ien  V.  Henktf,  Cro.  Jac  379.  (9)  This  principle  has  been  recognised  in 

(8)  WiUet  y.  Bridger,  2  B.  &  A.  286.  several  cases.    Nichols  v.  Walker,  Cro.  Car. 

(3)  Dalt  c.  170.  595.     Mil  v.  Batenutfi,  Sir.  711.      Shergold 

(4)  Arrowmith  v.  Mesurier,  2  N.  R.  211.  v.  HoUowayt  ibid.  1002.     Perkin  v.  Proctor j 

(5)  Berry  v.  Adamson,  6  B.  &  C.  528.  2  Wils.  384.  Brown  v.  Compton,  8  T.  R.  424. 

(6)  3  Stark.  £v.  3d  ed.  1 1 13.  (10)  Le  Ca»e  del  Marshalsea,  10  Co.  68. 

(7)  Le  Cass  dd  Marshalsea,  10  Co.  76.  (b.) 

(a.)  (11)  Wilson  v.  Tucker,  1  Solk,  78.  5  Mod. 

(8)  Hobt^d  Y.  Breare,  2  B.  &  A.  473.  95. 
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Legal  and 

ILLEGAL  Im- 
r&lSONMEMT. 

Legal  process 

improperly 

executed. 


Arresting  an- 
other, and  de- 
taining him 
until  dis- 
charged by  a 
Judge*8  order. 


day  shall  serve  or  execute,  or  cause  to  be  served  or  executed,  any  writ, 
process,  warrant,  order,  judgment,  or  decree  (except  in  cases  of  treason, 
felony,  or  breach  of  the  peace);  but  that  the  service  of  such  writ,  &c. 
shall  be  void ;  and  the  person  serving  or  executing  the  same,  shall  be  as 
liable  to  the  suit  of  the  party  grieved,  and  to  answer  damages  to  him  for 
doing  thereof,  as  if  he  had  done  the  same  without  any  writ,  process,  &c : 
neither  can  original  process  be  served  upon  a  Sunday.  But  where  there 
has  been  an  escape  against  the  will  of  the  bailiff,  he  may  retake  on  a  Sun- 
day :  it  is  however  questionable,  if  the  escape  be  voluntary  upon  the  part 
of  the  bailiff,  whether  he  can  retake  upon  a  Sunday.  (1) 

An  action  on  the  case  lies  for  maliciously,  and  without  reasonable  or 
probable  cause,  arresting  another,  and  detaining  him  until  discharged  by  a 
judge's  order,  pending  a  former  suit  by  the  defendant  for  the  same  cause 
of  action,  in  which  the  plaintiff  had  been  arrested,  and  discharged  out  of 
custody  by  reason  of  the  defendant's  delay  in  declaring.  To  such  action  it 
is  no  defence,  that  the  second  suit  is  still  pending ;  and  it  seems,  that  the 
action  lies,  although  the  party  arresting  had  a  good  cause  of  action.  (2) 


Bt  Magis- 
trates. 


Acts  of  an  un- 
qualified 
Justice. 

Feme  covert 
refusing  to  be 
bound  over  to 
appear  at  the 
sessions. 

Warrant  illegal 
on  its  face. 


When  not  ne- 
cessary to  state 
an  act  of  va-    - 
grancy  on  a 
conviction. 


11.  By  Magistrates, 

'<  If  a  public  officer  abuses  his  office,  either  by  an  act  of  omission  or  com- 
mission, and  the  consequence  of  that,  is  an  injury  to  an  individual,  an  action 
may  be  maintained  against  such  public  officer."  (3) 

Doing  an  act  <Mn  pursuance  of"  a  statute  is  applicable  only  to  cases 
where  the  party  can  be  considered  as  founding  his  act,  upon  the  power  given 
him  by  the  legislature.  (4) 

The  acts  of  a  justice  who  has  not  duly  qualified  by  taking  the  oaths,  &c. 
are  not  absolutely  void,  so  as  to  make  him  a  trespasser.  (5) 

A  justice  of  the  peace  may  commit  a  feme  covert,  who  is  a  material  wit- 
ness, upon  a  charge  of  felony  brought  before  him,  and  who  refuses  to 
appear  at  the  sessions  to  give  evidence,  or  to  find  sureties  for  her  appear- 
ance. (6) 

In  the  case  of  a  warrant,  illegal  on  its  face,  for  an  excess  of  jurisdic- 
.tion  in  the  magistrates,  trespass  is  maintainable  against  the  committing  magis- 
trate, although  the  conviction  has  not  been  quashed  (7);  but  where  the 
justice  has  competent  jurisdiction,  his  judgment  is  conclusive  until  reversed 
or  quashed,  and  the  conviction  cannot  be  controverted  in  evidence.  (8) 

Where  a  conviction  stated,  that  the  plaintiff,  having  been  brought  before  a 
magistrate,  on  an  information  charging  him,  with  having  unlawfully  returned 
without  a  certificate  to  a  parish,  from  whence  he  had  been  removed,  and  that 
upon  that  occasion  he  confessed  himself  guilty: — It  was  holden(9),  that 


>  { 1 )  Qwtref  Whether  a  prisoner  under  sen- 
tence should  be  discharged  at  midnight  or 
kept  till  the  morning  ?  Rockdale  v.  Chapman^ 
7  C.  &  P.  363. 

(2)  Qtuere,  Whether  it  lies  where  the  de- 
fendant obtained  a  judge's  order  for  the 
second  arrest  ?  Heytoood  v.  CoUinge,  9  A.  & 
£.  268. 

(3)  Per  Best  C.  J.  in  Henly  v.  Lyme 
(^Mdyor  of),  5  Bing.  107. 


(4)  Pir  Bayley  J.  in  Edge  v.  Pdrker,  8  B. 
&  C.  700. 

(5)  Margate  Pier  Comp,   v.  Hannam,   S 
B.  &  A.  266. 

(6)  Bennet  v.  Watwiiy  3  M.  &  S.  1. 

(7)  Groome  v.  Forrester,  5  ibid.  314. 

(8)  Strickland  v.    Ward,  7  T.  R.  633.  n. 
Fawcett  v.  FowUe  (Bart.),  7  B.  &  C.  394. 

(9)  Mann  v.  Davers  (aerk),  3  B.  &  A. 
103. 
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this  conyiction   was  good  upon  its  face,   and  that  it  was  not  necessary  Lboal  and 

expressly  to  state  any  act  of  vagrancy,  it  being  for  the  party  convicted  to  JI^^wmemt" 

shew  in  his  defence,  that  he  did  not  return  in  a  state  of  pauperism.  


A  magistrate  who  commits  a  party  in  a  case,  where  he  has  no  jurisdiction^  Magistrate's 
is  liable  to  an  action  of  trespass ;  but  where,  supposing  the  facts  alleged  to  ****>****y  on  the 
be  true,  the  magistrate  has  jurisdiction,  his  liability  to  be  sued,  or  his  ex-  risdiction,  can- 
emption  from  such  liability  on  the  ground  of  jurisdiction,  cannot  be  affected  "^^t  be  affected 
by  the  truth  or  falsehood  of  those  facts,  or  by  the  sufficiency  or  insufficiency  ^  faiLhwd  of 
of  the  evidence  adduced  for  the  purpose  of  establishing  them.  (1)  the  fiicts. 

But  an  information  brought  before  a  magistrate,  which  charges  an  of- 
fence .within  his  cognisance,  is  sufficient  to  give  the  magistrate  jurisdiction, 
and  to  protect  him  in  an  action  for  false  imprisonment,  although  the  in- 
formation disclose  no  legal  evidence  against  the  alleged  offenders,  and  pur- 
ports as  being  founded  upon  inadmissible  hearsay  evidence.  (2) 

In  a  case  where  the  period  for  which  a  party  has  been  committed  for  Excessive  de- 
forther  examination  appeared  to  the  court  to  be  too  long,  yet  the  jurors  ^^'^^^o"- 
having,  to  the  satisfaction  of  the  judge  at  Nbi  Prius,  found,  that  the  de- 
tention was  not  excessive,  a  rule  nisi  for  a  new  trial  was  refused.  (3) 

Knowledge  on  the  part  of  a  committing  magistrate,  that  the  prisoner 
will  be  subjected  to  restrictions  unnecessarily  severe  in  the  gaol  to  which 
the  commitment  is  made,  does  not  make  the  magistrate  a  trespasser, 
unless  he  expressly  direct  such  treatment  to  be  adopted  in  the  particular 
case.  (4) 

If  a  magistrate  do  not  take  into  account,  all  the  circumstances  in  his  Magistrate 
power  to  investigate  a  charge  before  him,  such  as  not  examining  a  witness,  """5  ^'^^  *°" 
he  renders  himself  liable  to  an  action  for  false  imprisonment  (5)  charge. 

A  magistrate  is  not  justified  in  detaining  a  known  person  amenable  to  Not  justified  in 
the  law,  on  an  intimation,  that  a  charge  of  misdemeanour  is  to  be  made  ^l^^ning&P"- 
against  him,  without  an  information  being  regularly  laid  before  him.  In  formation,  that 
such  a  case,  a  justice  of  the  peace  is  liable  in  trespass  for  false  imprison-  ^  charge  of 

— ^-A  //?\  misdemeanour 

"*«"*•  (6)  is  to  be  made 

Two  constables  who  had  taken  the  plaintiff  on  a  charge  of  disorderly  against  him. 
conduct  on  a  Sunday  night,  were  taking  the  plaintiff  before  a  magistrate  on 
the  Monday,  when  they  met  the  magistrate  in  the  street,  who  desired  them 
to  take  the  plaintiff  back  to  the  lock-up,  and  bring  him  up  for  examination 
on  the  Tuesday.  He  did  so,  when  the  magistrate  fined  him  1/. :-— It  was 
held,  that  the  magistrate  was  liable  to  an  action  of  trespass,  for  sending 
the  plaintiff  back  to  the  lock-up ;  and  that  it  was  the  duty  of  the  magis^ 
trate,  either  to  have  gone  into  the  case  on  the  Monday,  or  to  have  desired 
that  the  plaintiff  should  be  taken  before  another  magistrate.  (7) 

A  felonious  assault  having  been  committed,  a  magistrate,  upon  a  suspicion 
arising  in  his  own  mind,  that  a  certain  person  had  been  concerned  in  it, 
gave  verbal  directions,  that  that  person  should  be  taken  by  a  constable  to 
the  house  of  the  person  assaulted,  for  the  purpose  of  identification,  and 
if  identified,  be  taken  to  gaol.  He  was  identified^  and  thereupon  he  was 
handcuffed,  and  taken  by  the  constable  to  gaol.    The  prisoner  was  never 

( 1 )  Cave  V.  Mountain,  1  M.  &  G.  257 ,  (5)  Neal  v.  Magee,  1  Irish  Circuit  Cases,  62. 

(2)  Ibid.  (6)  Atkinaon  v.  Carty,  1  Jebb  &  Symes 

(3)  Ibid.  (Irish),  369. 

(4)  Ibid.  (7)  EdwardM  v.  Farit,  7  C.  &  P.  542. 
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If  a  magistrate 
arrest  upon  his 
own  suspicion, 
he  must  shew, 
that  it  was  rea- 
sonable and  ne« 
cessary  to  pre- 
vent the  escape 
of  the  suspected 
party. 

When  a  magis- 
trate must  im- 
prison by  war- 
rant. 


examined,  and  no  information  charging  him  with  the  offence  Was  sworn  to, 
until  after  his  committal  to  gaol:  —  It  was  held,  in  an  action  for  false 
imprisonment  against  the  magbtrate^  tliat  the  judge  was  right  in  tell- 
ing thQ  jury,  that  the  defendant's  conduct^  although  he  acted  bandjide,  was 
iUegal.(l) 

A  magistrate  who  arrests  upon  his  own  suspicion,  must  be  able  to  shew, 
not  only  that  his  suspicion  was  reasonable,  but  that  what  he  did  under  the 
influence  of  i^  was  no  more  than  was  necessary  to  prevent  the  escape  of  the 
suspected  person,  and  render  him  amenable  to  the  due  course  of  law.  (2) 

A  justice  of  the  peace  cannot,  for  a  contempt  of  himself  in  his  office, 
commit  (8)  for  punishment,  unless  by  warrant  in  writing. 

And  where  a  statute  directs  a  *^  warrant  to  be  issued,"  it  must  be  a 
written  one,  unless  it  be  a  temporary  detainer,  while  it  is  being  settled.  (4) 

But  if  a  warrant  be  issued  at  the  right  time,  it  is  not  bad,  because  it  bears 
too  early  a  date.  (5) 


Bt  OFnCERS 

IN  TBI  Army 
oa  Navt. 


Judgment  of 


III.  £i/  Officers  in  the  Arm^  or  Navy. 

Commanding  oflicers  in  the  army  or  navy  have  a  power  of  placing  their 
inferior  offices  under  an  arrest ;  but  it  must  be  done  on  good  grounds,  and 
not  oppressively. 

Thus,  in  Smnton  v.  MoUoy  (6)  the  defendant,  who  was  captain  of  the 
Trident,  man«of-war,  put  the  plaintiff,  who  was  the  purser,  into  confine- 
ment, and  kept  him  there  for  three  days,  after  which  he  liberated  him 
without  any  charge  or  court-martial :  the  detention  was  held  to  be  unlaw- 
ful. (7) 

The  principles  under  which  this  species  of  action  are  governed,  will 


i^rott^r*"^'*^  receive  illustraUon   from   the  judgment  of  Lord  Mansfield  in   WaU  v. 


M^Namanh 


M^Namara  (8),  and  which  was  as  follows:  — •**  In  trying  the  legality  of  acts 
done  by  military  officers  in  the  exercise  of  their  duty,  particularly  beyond 
the  seas,  where  cases  may  occur  without  the  possibility  of  application  for 
proper  advice,  great  latitude  ought  to  be  allowed,  and  they  ought  not  to 
suffer  for  a  slip  of  form,  if  their  intention  appears  by  the  evidence  to  have 
been  upright.  It  is  the  same  as  when  complaints  are  brought  against  in- 
ferior civil  magistrates,  such  as  justices  of  the  peace,  for  acts  dotie  by  them 
in  the  exercise  of  their  civil  duty.  There  the  principal  inquiry  to  be  made 
by  a  court  of  justice  is,  how  the  heart  stood  ?  and  if  there  appear  to  be 
nothing  wrong  there,  great  latitude  will  be  allowed  for  misapprehension 
or  mistake.  But,  on  the  other  hand,  if  the  heart  is  wrong ;  if  cruelty, 
malicC)  and  oppression,  appear  to  have  occasioned,  or  aggravated  the  im- 
prisonment or  other  injury  complained  of,  they  shall  not  cover  themselves 
with  the  thin  veil  of  legal  forms,  nor  escape,  under  the  cover  of  a  justifi- 


(1)  AtvmU  v.  Ofbome  (Bart.),  2  Jebb  &  (5)  Newman  v.   Hardwieke,   3  N.  &  P. 
Symes  (Irish),  376.  368. 

(2)  Ibid.     The  reasonableness  of  the  sus-  (6)  1  T.  R.  537.  n, 

picion  is  a  question  for  the  jury.     Ibid.  (7)  Vide  etiom  Wall  v   M^Namara,  cit.  1 

(3)  Mayhew  v.  Locke,  2  Marsh.  377.     7  T.  R.  535. 
Taunt.  63.  (8)  Ibid- 

(4)  HutchiMenv.Lownde;4h,&,M,\lS, 
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trust" 
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An  action  will  not  lie  at  common  law  for  false  imprbonment  (1),  where  In  cases  of 
the  imprisonment  was  merely  in  consequence  of  taking  a  ship  as  prize,  ^"'^ 
although  the  ship  has  been  acquitted ;  because  the  court  of  Admiralty  pos- 
sesses an  exclusive  joiisdiction,  not  of  prize  only,  but  of  every  matter  de- 
pendent on  it,  and  consequently,  can  give  damages  for  any  injury  or  deten- 
tion which  individuals  experience  under  such  circumstances. 


IV.  By  Sheriffs^  and  by  their  Officers*  Bt  Sheriffs, 

AVO  BT  TBEIK 

By  Stat  6  Geo.  1.  c.  21.  s.  53.  the  sheriff  shall  not  make  out  the  warrant  Officbu. 

until  he  have  the  writ  in  his  actual  possession,  under  a  penalty  of  lOL ;  ^*»**  ^  ^^^  ^' 

nor  shall   the   bailiff  arrest  the  defendant  until  he  have  received  the  '     ' 

warrant  (2),  otherwise  he  will  be  liable  to  an  action  for  false  imprison-  Q^t  make  out 

ment,  and  the  court  or  a  judge  will  discharge  the  defendant  out  of  custody,  the  warrant 

or  order  the  bail  bond  (if  any)  to  be  delivered  up  to  be  cancelled.  (3)  Jhf Ir^t^  Ws 

The  sheriff  is  civilly  liable  for  false  imprisonment  by  his  officer,  or  for  the  actual  posses. 

misconduct  of  his  officer  in  executing  a  writ,  though  the  act  done  be  con-  "^"' 

trary  to  the  express  terms  of  the  writ,  as  if  he  take  a  person  under  a  Jieri  ^  "arrant. 

facias  (4) ;  but  trespass  will  not  lie  against  a  sheriff  for  the  act  of  his  bailiff,  sheriff  civilly 

under  a  judgment  obtained  in  the  county  court  (5) ;  because  the  sheriff  is  respon&ible  for 

a  constituent  part  of  that  court  J^*  ~"*^"'''  ""^ 

*^  his  officer, 

An  arrest  on  mesne  process  (6),  which  is  not  returned,  is  wrongful  (7) ;  though  he  act 

and  false  imprisonment  will  lie  against  the  sheriff.  (8)     So  likewise  trespass  ^^^^^^"7  *<>  t^« 

for  false  imprisonment  may  be  maintained  against  the  sheriff,  for  an  arrest  of  the  wriL 

made  by  his  bailiff,  after  the  return  day  of  the  writ  (9) ;  and  if  an  officer  of  Arrest  made 

an  inferior  court  do  not  return  the  process  directed  to  him,  he  is  a  tres-  *ft«'  t^e  return 
passer  ab  initioy  and  false  imprisonment  lies  against  him,  for  he  is  as  sheriff      ^  ?     ^  ^" 

•al«     .^1      •     •  j»  x«  '  Sheriff  not 

Within  the  jurisdiction.  bound  to  ex- 

The  sheriff  or  his  officer  is  not  bound  to  execute  mesne  process,  wherein  ecute  a  writ  on 

the  defendant  is  described  by  the  wrong  name  (10)  ;  and  a  warrant  is  bad,  J^nstTDartv 

unless  the  name  be  on  it,  or  such  a  designatio  persoruBy  as  is  not  likely  to  improperly 

lead  to  a  mistake.  (11)  described. 

If  the  defendant  be  arrested  on  mesne  process  by  a  wrong  name,  he  may  ^^"^^  arrested 


(I)  Xe  Cttux  V.  Eden,  Doug.|594.  bond  in  such  a  case;  — a  defendant,  whose 
(3)7  Bae.    Abr«    Trespass    (D.)f  661.  name  was  Cocken,  was  arrested  upon  a  oa/no* 

Grttue  ▼.  Jones,  1  Saund.  295.  n.  5.  Astiey  v<  agamst  him  by  the  name  of  Cooker ;  he 

Gi»o^f  2  Dowl.  P.  C.  61 9.  gave  a  bail  bond  to  the  sheriff  in  the  name 

(3)  Ibid.  of  Cocken  sued  as  Cocker;  and  the  bond 

(4)  Smart  v.  Hmtton,  8  A.  &  £.  568.  n.  being  afterwards  assigned  to  the  plaintiff, 

(5)  Tintley  v.  NoMaau,  M.  &  M.  52.  he  declared  thereon  against  the  diefendant 

(6)  Vide  aaUi,  1 173.  tit  Debt.  as  Cocken  sued  by  the  name  of  Cocker :  *— 

(7)  2  Rol.  Abn  Trespass  (G.),  563.  It  was  held,  upon  motion  in  arrest  of  judg- 

(8)  Ibid.  ment,  that  the  declaration  was  bad,  because 

(9)  Famt  v.  Mtimfird,  2  Esp.  N.  P.  C.  a  writ  against  Cocker,  did  not  authorise  an 
585.  arrest  of  Cocken,  unless  he  was  known  as 

(10)  Morgans  ▼.  Bridges^  I  B.  &  A.  647.  well  by  one  name  as  the  other,  and  there 
Keisar  ▼.  Tyrrel,  2  Bulst  256.                       '  was  no  averment  of  that  (act  in  the  declara- 

(II)  Rex    V.    Hoody    Arch.   Cr.  PI.    by  tion.     Findt  v,  Cocken,  3  DowL  P.  C.  678. 
Jerris,  357.     As  to  the  validity  of  the  bail  Cole  v.  Hindson,  6  T.  R.  234. 


name. 
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LxoAL  AMD      maintain  an  action  of  false  imprisonment  against  the  sheriff  or  his  officers, 

or  any  one  interfering  in  the  arrest  (1) ;  but  not  so,  if  the  defendant  be  as 

commonly  known  by  the  name  by  which  he  is  sued,  as  his  realname,  and 

it  be  averred  (2),  or  if  the  name  be  idem  sonans;  and  stat  S  &  4  Will.  4s 

c  42.  S..11.,  or  the  rule  of  H.  T.  2  Will.  4.  s.  32.  makes  no  alteration  of 

the  law  in  this  respect  (3) 

Writ  must  be        ^.  B,  brought  an  action  for  false  imprisonment  against  C.  (4),  who  jus- 

tibrpenon^°    tified,  that  he  had  a  warrant  to  arrest  J.  S.,  and  haying  asked  A.  B.«  the 

named  therein,  plaintiff,  what  his  name  was,  he  answered  J.  S.,  whereupon  C.  arrested  A.  B. 

The  plaintiff  demurred ;  but  judgment  was  given  for  the  phiintiff,  because 

C.  the  defendant  ought  at  hb  peril  to  have  taken  notice  of  the  person 

named  in  the  writ 

A  commission  of  rebellion  was  issued  against  I.  G.,  another  person  ap- 
peared before  the  commissioners,  and  affirmed  himself  to  be  I.  G.,  whereupon 
they  apprehended  him  by  virtue  of  their  commission  ;  but  such  arrest  was 
held  illegal,  the  court  observing  (5),  "  If  a  wrong  man  be  taken,  though 
he  affirm  himself  to  be  the  person  against  whom  the  commission  is  awarded, 
yet  the  commissioners  having  no  warrant  to  take  him  by  the  commission, 
his  affirming  himself  to  be  the  person,  will  be  no  excuse  in  false  imprison- 
ment, as  has  been  held  on  the  execution  of  a  capias*' 

A  sheriff's  officer  (6)  having  received  a  warrant  to  arrest  A.,  whose 
person  he  had  never  seen,  went  to  her  house,  where  he  found  her  and  the 
plaintiff  together.  Addressing  himself  to  the  plaintiff,  he  said,  "  I  have  a 
writ  against  you,"  upon  which  A.  desired  the  plaintiff  to  go  with  the  officer. 
The  officer  immediately  took  the  plaintiff  to  a  sponging  house,  where  he  kept 
her  all  night  but  the  next  morning  having  discovered  his  mistake,  he  re- 
leased her.  Lord  Kenyon  admitted  the  law  to  be  as  stated  in  the  preceding 
case,  but  considering  this  as  a  trick  on  the  officer,  directed  the  jury  to  give 
the  plaintiff  only  nominal  damages. 
Process  issued  But  if  a  person  whose  real  name  is  W.  be  asked  before  process  issues 
in  a  wrong        airainst  him,  whether  his  name  is  not  John,  and  he  says  it  is,  he  cannot 

name,  m  conse-  ^  '  »r  ' 

quence  of  the     maintain  trespass  for  imprisonment  under  process  against  him  by  the  wrong 

false  statement    name.  (7) 

*      If  a  bailable  writ  were  to  issue  against  a  member  of  the  royal  family,  or 
Pkhsons.  against  a  peer,  peeress,  or  member  of  the  House  of  Commons,  the  sheriff 

by  executing  it  would  render  himself  liable  to  be  committed  by  the  House 
of  Lords  or  House  of  Commons  respectively  for  a  breach  of  privilege. 
If  the  sheriff  were  to  arrest  an  ambassador  or  his  servant  not  only  the 
sheriff  and  his  officer,  but  also  the  plaintiff  at  whose  suit  the  process  issued, 
and  his  attorney,  would  be  subjected  to  fine,  imprisonment  and  corporal 
punishment  by  stat.  7  Anne,  c.  12.  But  in  all  other  cases  of  permanent 
privilege  the  sheriff  may  execute  the  writ  without  any  regard  to  the 

<1)  Skadgett  ▼.  Clipion,  8  East,  328.   Cole  (4)  Cooie  y.Lighworth,  Sir  F.  Moore,  457. 

▼.  HimdiOH,  6  T.  R.  2S4.     Finch  v.  Coeken,  (5)   Thttrbane  and  anothert  Hardr.  323. 

3  DovL  P.  C.  678.    2  C.  M.  &  B.  196.     1  (6)  Oxl»f\y.  Flower,  B.R.  Middlesex  Sitt. 

Gale,  130.  Dec.  4.  1800,  vide  Morgcaa  ▼.  Bridget,  1  B. 

^2)  Ibid.  &  A.  647.  BruntkiU  ▼.  BoberUon,  9  A.  &  £. 

(3)  Finch  v.  Oocken,  3  DowL  P.  C.  678.  840. 

2  C.  M.  &  R.  1 96.  ami,  2023.  n.  1 1 .     The  (7)  Price  t.  Harwood,  3  Camp.  108.    Wed-- 

court  or  judge,  in  discharging  the  defendant  her  v.  WiUoughhy,  6  Taunt  530. 
out  vi  custody,  &c.  for  a  misnomer,  usually 
restrain  him  from  bringing  any  action. 
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privilege  of  the  defendant  (I),  and  no  action  for  fake  imprisonment  can  be     Lboal  and 
maintained  against  him  for  so  doing.  (2) 

Although  certificated  bankrupts,  or  persons  discharged  under  insolvent 

acts,  are  privileged  from  arrest,  yet  the  sheriff  or  his  officer,  is  not  liable  to  Certificated 

-^-       r      fi.i      •         •  Vr  *•       *u         /o\  bankrupts  and 

an  action  for  false  imprisonment  for  arresting  them.  (S)  insolvent 

So  where  a  sheriff's  officer,  to  whom  a  warrant  upon  a  writ  against  A.  was'  debtors. 

delivered,  sent  a  message  to  A.,  and  asked  him  to  fix  a  time  to  call  and  give  Officer  giving 

bail;   and  A.  accordingly  fixed  a  time,  attended,  and  gave  bail: — It  was  ^^^  to  the^ 

holden  (4),  that  this  was  neither  an  actual  or  constructive  arrest ;  because  person  to  be 

the  sheriff's  officer  did  not  take  a  warrant  with  him,  nor  did  he  tell  A.  that  *"«^«^'  "»d 

,  .  ,  requesting  him 

he  came  to  arrest  him,  but  merely  gave  notice  of  the  writ,  and  asked  him  to  fix  a  time 

to  fix  a  time  for  giving  bail.  *»'  f^™e  baU. 

If  a  prisoner  in  execution  escape  by  the  voluntary  permission  of  the  Prisoner  in 
gaoler,  and  the  gaoler  retake  him,  he  is  liable  to  an  action  for  false  im-  execution  es- 
prisonment.  (5)     But  an  officer,  who  has  arrested  a  prisoner  on  mesne  yoiuiiLry  per- 
process,  and  voluntary  permitted  him  to  escape,  may  retake  him  before  the  mission  of  his  ^ 
return  of  the  writ,  without  being  liable  to  such  action.  (6)  ^^  "' 


V.  Sy  Commissioners  of  Bankrupts^  and  of  Courts  of  Request  Br  Commis- 

sjoKKaa  OF 
By  staL  5  &6  Will.  4.  c.  29.  s.  25.  courts  of  review  and  subdivision  courts  Bankkufts, 

are  declared  to  have  been  courte  of  record  from  the  passing  of  stat  1  &  2  o^!  r^^*" 

Will.  4.  c  5^ ;  but  no  single  judge  or  commissioner  is  authorised  to  im-   ^^^  5  ^  ^ 

pose  a  fine  or  commit  for  a  contempt ;  but  every  contempt  of  single  judge  Will  4.  c  29. 

or  commissioner  is  cognisable  by  the  court  of  review.  ^ 

Previously  to  the  foregoing  statutes,  trespass  vi  et  armis  would  not  lie 
against  commissioners  of  bankrupts  (7)  for  a  commitment  by  them  for  not 
folly  answering  to  their  satbfaction  lawful  questions  proposed  by  them  to  a 
party  whom  they  had  authority  to  examine,  and  upon  a  subject  into  which 
they  had  authority  to  inquire.  But  the  commissioners  had  not  an  authority 
to  commit  (8)  a  person  brought  before  them  to  be  examined  for  giving  an 
unsatisfactory  answer  to  an  immaterial  question. 

Where  commissioners  made  out  their  warrant  of  commitment  without 
shewing  any  actual  restraint  in  consequence  of  such  warrant,  the  party 
being  previously  and  still  remaining  in  custody  for  another  cause,  could 
not  support  an  action  of  imprisonment  against  them.  (9) 

A  witness,  summoned  by  commissioners  of  bankrupts  under  stat  6  Geo.  4.  Stat  6  Oeo»  4. 
c  16.  s.  33.,  was  required  by  them  to  read  certain  entries  in  a  ledger,  and  ^'  ^^*  "*  ^^« 
on  his  refusal  to  do  so,  was  committed  by  them  for  refusing  to  answer  a 
question : — It  was  holden  (10),  that  the  commitment  was  illegal,  inasmuch  as 
the  request  to  read,  was  neither  in  form  nor  in  substance  a  question. 

(1)  IhuKombe  v.  Ckwrch,  1  Salk.  1.  Co.  (4)  Berry  v,  Adanuon,  6  B.&  C.  528, 
UtL  131.  TarUan  ▼.  FtMher,  Doug.  676.  (5)  Atkinson  v.  Matteson,  2  T.  R.  172. 
CnMiey  ▼.  Skawt  2  W.  Black.  1085.  (6)  Anti,  121S— 1222.  tit  Dun. 

(2)  Tarlttm  v  FUher,  Doug.  676.,  etvide  (7)  Dotwdi  v.  /mpey,  1  B.  &  C.  163. 
Gnicnm  ▼.   Lufhtfoot,  2  W.   Black.  1194.  (8)  Ibid.  176.    Exp.  Baxter.  7  Ibid,  67 S. 
Skerwood  ▼.  Benton^  4  Taunt  631.  (9)  Crowley  v.  Impey,  2  Stark.  261. 

(3)  Tatlton  ▼.  FmAct,  Doug.  671.     Sher-  (10)  Itaac  ▼.  Impey^  10  B.  &  C.  442. 
vmL  v.  Betuon,  4  Taunt  630. 
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Stat.  6  Geo.  4. 
c.  1 6.  8.  23. 

Comissionen 
of  court  of 
requests. 


In  order  to  jastify  commiflBioners  in  issuing  their  warrant  to  apprehend  a 
party  summoned  to  attend  before  them  as  a  witness  under  stat  6  Geo.  4. 
c.  16.  s.  23.,  there  should  be  a  reasonable  interval  between  the  service  of  the 
summons  and  the  time  appointed  for  his  attendance* 

Commissioners  of  a  court  of  requests,  having  power  to  commit  for  a  con« 
tempt,  are  not  within  act  45  Geo.  9.  c  Izvii.  s.  6.  (1) 


By  Coksta- 

BLIS. 

Stat.  24  Gea  2. 
c.  44.  8.  6. 

Action  not  to  be 
brought  against 
any  constable 
or  other  person, 
acting  in  obe- 
dience to  a 
justice's  war- 
rant 


What  actions 
are  within  stat. 
t;4Geo.2.  c44. 
s.  6. 

Demavo  or 
WxaaAiiT. 


Construction 
of  stat  24 
Geo,  2.  c.  44. 
s.  6.  by  Mr. 
Justice  Bayley 
in  Parion  v. 
WWiamt. 


VI.  By  Constables. 

By  stat  24*  Geo.  2.  c  44.  s.  6.  no  action  shall  be  brought  against 
any  constable,  headborough,  or  other  officer,  or  against  any  person  acting 
by  his  order  and  in  hb  aid,  for  any  thing  done  in  obedience  to  any  warrant 
under  the  hand  or  seal  of  any  justice  of  the  peace,  until  demand  hath  beea 
made  or  left  at  the  usual  place  of  his  abode  by  the  party  intending  to  bring 
such  action,  or  by  his  attorney  or  agent,  in  writing,  signed  by  the  party 
demanding  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the 
same  hath  been  refused  or  neglected  for  the  space  of  six  days  after  such 
demand ;  and  in  case,  after  such  demand  and  compliance  therewith,  any 
action  be  brought  against  such  constable,  &c.  for  any  such  cause  as  afore- 
said, without  making  the  justice  of  the  peace  who  signed  or  sealed  the  said 
warrant  defendant,  that  on  producing  and  proving  such  warrant,  at  the 
trial  of  such  action,  the  jury  shall  give  their  verdict  for  the  defendant,  not- 
withstanding any  defect  of  jurisdiction  in  such  justice ;  and  if  such  action 
be  brought  jointly  against  such  justice  and  such  constable,  &c.,  then,  on 
proof  of  such  warrant,  the  jury  shall  find  for  such  constable,  &c.  notwith- 
standing such  defect  of  jurisdiction ;  and  if  the  verdict  be  given  against 
the  justice  of  the  peace,  the  plaintiiF  shall  recover  his  costs  against  him, 
to  be  taxed  in  such  manner  as  to  include  the  costs  which  the  plaintiff 
is  liable  to  pay  to  the  defendant  for  whom  such  verdict  is  found  as  afore- 
said. 

Neither  assumpsit  nor  rqUevin  (2)  are  within  stat  24  Geo.  2.  c.  44.  s.  6. ; 
in  fact,  no  actions  are  within  it  except  those  in  tort  (3) 

If  the  constable  refuse  or  neglect  for  the  space  of  six  days  to  comply  with 
the  demand,  the  constable  may  be  sued  as  before  stat  24  Geo.  2.  c.  44.  s.  6. 
But  if  he  comply  with  the  demand  at  any  time  before  action  brought,  though 
more  than  six  days  after  the  demand,  he  will  be  protected  by  the  provisions 
of  that  statute.  (4) 

But  a  perusal  and  copy  of  the  warrant  need  not  be  demanded,  where  the 
officer  does  not  act  within  his  jurisdiction  in  obedience  to  the  warrant  (5) 

In  Partan  v.  Williams  (6)  Mr.  Justice  Bayley  said,  "  The  sixth  section 
[of  stat.  24  Geo.  2.  c.  44.]  is  shortly  this — if  the  act  done,  be  in  obedience 
to  the  warrant,  it  is  identified  with  that  of  the  justice,  and  he  alone  shall  be  re- 
sponsible for  it  If  a  copy  of  the  warrant  is  given,  the  justice  may  be  made 
either  a  sole  defendant  or  a  co-defendant ;  but  the  party  can  only  recover 


(1)  Maekeif  y.    Goodden,  1  Dowl.  P.  C. 
463. 

(2)  Fletcher  v.  WUMitu,  6  East,  283. 

(3)  Bull.  N.  P.  24.  (b.) 

(4)  Jones  v.  FaughaA,  5  East,  445. 


(5)  GladweU  v.  Blake,  I  C.  M.  &  R.  645. 

(6)  3  B.  &  A.  335.  recog.  in  Smith  v. 
mUshire,  2  B.  &  B.  619.  Smith  v.  Shaw, 
10  B.  &;  C.  284. 
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agaiiut  tbe  justice.    That  section  must  of  necessity,  therefore,  be  ccmfined    Lbgai.  and 

illegXl  In- 

raiSONMXNT. 


to  that  descriptioD  of  ca8es>  in  which  the  constable  acts  strictly  within  the    ^^^^^^^  ^^- 


hmits  of  the  authority  communicated  to  him  by  the  magistrate ;  in  which 

case^  if  the  action  is  maintainable  at  all,  it  is  maintainable  i^ainst  the  justice. 

If  an  officer,  therefore,  confines  himself  within  the  limits  of  the  warrant,  he  Officer  pro- 

has  an  effectual  protection  under  the  sixth  section.    There  could  then  be  I^JtricfobL"*'* 

no  reason  for  providing,  that  an  action  in  which  the  defendant  is  not  liable  dience  to  a 

at  all,  should  be  brought  within  a  limited  time."  ( 1 )  l!^nt  ^  ' 

The  foregoing  principles  were  recognised  in  West  y,  SnuUlwood  (2)y  in  judgment  of 
which  Lord  Abinger  said,  "  Where  a  magistrate  has  a  general  jurisdiction  Lord  Abinger 
over  the  subject-matter,  and  a  party  comes  before  him  and  prefers  a  com-  ?^^  T^ 
plaint,  upon  which  the  magistrate  makes  a  mistake  in  thinking  it  a  case 
within  his  authority,  and  grants  a  warrant  which  is  not  justifiable  in  point  of 
law,  the  party  complaining  is  not  liable  as  a  trespasser,  but  the  only  remedy 
against  him  is  by  an  action  upon  the  case,  if  he  has  acted  maliciously.    The 
magistrate  acting  without  any  jurisdiction  at  all,  is  liable  as  a  trespasser  in 
many  cases ;  but  this  liability  does  not  extend  to  the  constable,  who  acts 
under  a  warrant ;  and  the  statute  24  Geo.  2.  c.  44.  was  passed  with  this  very 
object  of  protecting  such  officers.'* 

If  a  constable  act  upon  any  warrant,  except  that  issued  by  a  justice  of  the  Constable  not 
peace  (3);  or  if  he  be  authorised  by  a  warrant  to  seize  certain  articles  sus-  pu"y|nga 

j»i  1  3       t  11  -isj  magistrates 

pected  to  have  been  stolen,  and  take  away  others  also  not  specified,  nor  warrant, 
likely  to  furnish  evidence  as  to  the  identity  of  others  (4) ;  or  apprehends  a 
person  not  described  in  the  warrant  (5) ;  or  executes  the  warrant  out  of 
the  jurisdiction  of  the  magistrate  (6) ;  or  executes  a  warrant  of  distress  by 
entering  a  house  and  breaking  the  windows,  &c.  (7)  — he  will  not  be  pro- 
tected under  stat.  24  Geo.  2.  c.  24.  s.  6. 

Where  a  warrant  is  directed  to  a  constable  in  his  official  character  with-  Execution  of 
out  naming  him ;  as,  "  To  the  constable  of  tiie  parish  of  W.,"  the  warrant  ^^ble^^s  pr^ 
ought  to  be  executed  (8)  within  the  limits  of  the  district  for  which  he  is.  cincts. 
constable. 

If  a  warrant  be  directed  to  a  constable  by  name,  commanding  him  to  ex- 
ecute it,  though  he  is  not  compellable  to  go  out  of  his  own  precinct,  yet  he 
nay  if  he  will,  and  shall  be  justified  by  the  warrant  for  so  doing ;  but  if  the 
warrant  be  directed  to  all  constables,  &c.  generally,  it  must  be  taken  re- 
•pectively,  and  no  constable  can  execute  the  same  out  of  his  precinct. 

Where  a  sheriff's  officer  arrests  a  person  under  two  writs,  and  detains  Arrest  under 
him  after  he  has  a  right  to  a  discharge  under  one,  yet  trespass  does  not  lie,  j^T?*^  ?^^ 
if  in  fact  his  imprisonment  be  justifiable  under  the  other.  (9)  illegal. 

A  constable  or  peace  officer  having  reasonable  ground  to  suspect,  that  Arrkst  with- 
felony  has  been  committed,  is  authorised  (10)  to  detain  the  party  suspected,  ^^''  -*-  War- 
QDtil  inquiry  can  be  made  by  the  proper  authorities,  although  it  appear 
afterwards,  that  a  felony  has  not  been  committed. 

(1 )  Vide  etiam  Price  v.  Messenger^  2  B.  &  (7)  Bdl  ▼.  OahUy,  2  M.  &  S.  259. 
P.  158.,    Tide    Skcrgoid    v.  HoUoway,    Str.  (8)  JRex  ▼.  Wtir,  1  B.  &  C.  288. 
1002.  (9)  Ble$$ley  t.  SUman,  3  M.  &  W.  40. 

(2)  3  M.  &  W.  420.  (10)   Samuel  v.  Payne,  Doug.  359.  Coupey 

(3)  (JUtdweH  V.  Blake,  1  C.  M.  &  R.  636.     v.   Hetdey,  2  Esp.  N.  P.  C.  540.     Hchbs  v. 
(4  J  Crazier  t.  Cundey,  6  B.  &  C.  232.  Bransambe,   3  Camp.   420.       Beckwith    v. 

(5)  Money  ▼.  Leach,  3  Burr.  1742.  Philby,  6  B.  &  C.  635.     Nicholson  v.  Hard^ 

(6)  MUton  V.  Green,  5  East,  23S»  wick,  5  C.  &  P.  495. 
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Affrays. 


Stat  5&6 
Wm.  4.  C.59. 
9.  19. 

Officer  should 
not  take  an- 
other into 
charge,  unless 
he  inquire  into 
the  pardculars.' 

Bt  Attoekeys. 

Suing  out  an 
illegal  ca,  sa. 


Arrest  made 
under  irregular 
process. 


Judgment  of 
Lord  Denman 
in  Codrington 
V.  Lloyd, 


^'  Watchmen  and  beadles  have  anthoritj  at  common  law  to  arrest,  and  de- 
tain in  prison  for  examination,  persons  walking  in  the  streets  at  night,  whom 
there  is  reasonable  ground  to  suspect  of  felon  j,  although  there  be  no  proof 
of  a  felony  having  been  committed.  (1) 

In  general,  where  an  affray  takes  place  in  the  presence  of  a  constable^  he 
may  keep  the  parties  in  custody,  until  the  affair  is  over,  or  he  may  carry  them 
immediately  before  a  magistrate. 

But  to  justify  a  constable  in  apprehending  a  party  without  a  warrant  for 
an  affray,  it  is  essential,  that  the  party  should  hav^  been  engaged  in  the 
affray,  and  that  the  constable  should  have  had  view  of  the  affray  (2),  while 
the  party  was  so  engaged  in  it,  and  that  the  affray  was  still  continuing  at 
the  time  of  the  apprehension. 

If  under  stat  5&  6  Will. 4*.  c.59.  s.  19.  a  peace  officer  be  required  by  another 
person  to  take  a  third  into  custody  for  cruelty  to  a  horse  not  committed  in 
the  officer's  own  view,  the  officer,  before  taking  the  party  into  custody, 
should  either  inquire  into  all  the  particulars,  or  should  see  the  animal,  so  as 
to  form  an  opinion,  as  to  what  has  happened.  (3) 


VII.  J9y  Attorneys, 

Trespass  will  lie  (4)  against  an  attorney  or  his  client,  for  suing  out  an 
illegal  ca.  sa,,  and  causing  a  party  to  be  arrested. 

Where  A.  employed  B.  an  attorney  to  enforce  payment  of  a  debt,  B. 
directed  his  agent  to  sue  out  a  Justicies  in  the  county  court  Before  the 
return  of  the  Jusiicies,  the  debtor  paid  debt  and  costs  to  B.  B.'s  agent  not 
knowing  of  such  payment,  afterwards  entered  up  judgment  in  the  county 
court,  although  the  defendant  had  not  appeared,  and  sued  out  execution : 
— It  was  holden  (5)  that  A.  and  B.  were  liable  as  trespassers,  for  A.  was 
answerable  for  the  act  of  B.  his  attorney,  and  B.  and  his  agent  were  to  be 
considered  as  one  person. 

In  Codrington  v.  Lloyd  (  Gent.)  (6)  it  was  held,  that  where  an  arrest  was 
made  under  process,  which  is  afterwards  set  aside  for  irregularity,  the 
attorney  in  the  suit  is  liable  in  trespass  as  well  as  the  plaintiff;  and  that  if 
in  an  action  of  trespass  he  justifies  under  the  process,  it  is  a  good  replication, 
that  the  process  was  irregularly  sued  out,  and  was  afterwards  set  aside  by 
rule  of  court  for  irregularity ;  Lord  Denman  observing,  *^  In  Sates  v.  Pil" 
ling  (7)  no  doubt  was  entertained,  that  if  the  action  lay  against  the  prin- 
cipal, it  lay  also  against  the  attorney.  Indeed  there  is  a  stronger  reason  for 
holding  the  attorney  liable,  since  the  party  cannot  be  expected  to  know, 
whether  the  process  is  regular  in  point  of  law  or  not." 

In  SoweU  v.  Champion  (8)  it  was  held,  that  the  attorney  who  places  the 
writ  of  execution  in  the  hands  of  an  officer  is  not  guilty  of  trespass,  though 
he  may  be  persuaded,  that  the  officer  will  execute  it  in  a  place,  which  may 
turn  out  on  inquiry  to  be  out  of  his  jurisdiction ;  but  if  he  direct  it  to  be 
executed  there,  or  if  the  officer  tell  the  attorney  of  his  intention,  and  the 


(1)  Lawrence  v.  ffedger,  3  Taunt.  14. 

(2)  Cook  V.  NetAercote,  6  C.  &  P.  741, 

(3)  Hopkins  V.  Crowe^  7  ibid.  373. 

(4)  Barker  v.  Braham,  3  Wils.  368. 


(5)  Bates  v.  Pitting^  6  B.  &  C.  38. 
(«)  8  A.  &  E.  449. 

(7)  6B.&  C.  38. 

(8)  6  A.  &  £.  407.  417. 
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attorney,  knowing  it  to  be  illegal,  acquiesce  therein,  it  may  make  him  a    Legal  and 

trespasser.  illegal  Im- 

prisonment. 


VIII.  By  Impressment;  and  by  Overseers  of  the  Poor.  Br  Impress- 

MENT  ;    AND  BT 

If  a  person  cause  another  to  be  impressed,  he  does  it  at  his  peril,  and  Overseers  op 
b  liable  in  damages,  if  that  person  can  shew,  that  he  was  exempted  from  ™'  ^^^ 

the  impress  service.  (I )  Improperly 

_     *  >>   -'  causmg  a  per- 

1  respass  for  false  imprisonment  would  lie  against  overseers  of  the  poor,  son  to  be  im- 

if  they  were  to  imprison  a  man  under  a  justice's  warrant,  until  he  should  P^cM^i- 

pay  a  sum  of  money  for  the  maintenance  of  a  child,  which  should  be  born  ^^  Overseers 

^e  ^1  ...       r^v  o'  TH«  Poor. 

of  a  woman  then  pregnant  by  him.  (2)  Imprisoning  . 

man  under  a 
justice's  war- 
rant, for  the 
payment  of  a 
W.  By  private  Individuals.  sum  of  money 

for  the  main- 

If  a  private  persoii  apprehend  another  on  suspicion  of  felony,  he  does  it  tenanoeofa 
at  his  peril,  and  unless  he  can  establish  the  guilt  of  the  arrested,  is  liable  to 
an  action  :  thus,  a  private  person  cannot  apprehend  another  upon  a  suspicion  Ihmviddals. 
of  felony^  for  the  purpose  of  taking  him  to  the  place  where  the  theft  was  When  um- 
committed,  in  order  to  ascertain  whether  he  was  the  thief.  (3)  lawpdl. 

Mere  suspicion  will  not  bar  the  action,  although  it  may  be  given  in  evi-  Mere  suspicion, 
dence  in  mitigation  of  damages.  (4) 

Suspicion,  that  a  person  has  on  a  former  occasion  committed  a  misde- 
meanour, is  not  a  justification  for  giving  him  in  charge  to  a  constable 
without  a  justice's  warrant^(5);  and  there  is  not  any  distinction  in  this  respect, 
between  one  kind  of  misdemeanour  and  another,  as  a  breach  of  the  peace 
and  fraud. 

If  A.  having  been  robbed,  suspect  B.  to  be  guilty  of  the  robbery,  and 
take  B.  and  deliver  him  into  the  charge  of  a  constable  present,  B.  (if  inno- 
cent) may  maintain  trespass  for  false  imprisonment  against  A.  (6) 

Proof  of  annoyance  and  disturbance  by  a  person  present  at  a  meeting,  such  Chairman  of  a 
as  crying  " Hear,  hear!"  and  putting  questions  to  a  speaker,  and  making  "?^!'^  "** 
observations  on  his  statements,  will  not  justify  the  chairman  of  the  meeting,  person  into  cus- 
in  giving  such  person  in  charge  of  the  police ;  but  to  justify  such  a  course  of  *<***y»  »nl««  he 
proceeding  it  must  be  shewn,  that  .what  was  done,  amounted  to  a  breach  of  fitted  a  breach 

the  peace.  (7)  of  the  peace. 

A.  telling  a  policeman  to  take  charge  of  B.,  is  the  same,  as  telling  the  Telling  a 
policeman  to  take  B.  into  custody,  and  is  sufficient  to  support  an  action  for  pohceman  to 

i*  I      .         .  -  1      «  .A    r^\  take  charge  of 

false  imprisonment  by  B.  against  A.  (8)  B.,  is  the  same 

as  telling  the 

(1 )  Fkmtter  r.  Ro^^  1  Camp.  187.  (8)  But  it  seems,  that  in  an  action  for  fake  |^*e  B^to 

(2)  Wenman  ▼.  Fisher,  M.  T.  2  G.  2.  B.  R.  imprisonment,, a  plea  that  the  defendant  was  custody 
M8L  cit  in  Rex  ▼.  Bangkwrety  H.  T.  5  G.  2.  possessed  of  a  house,  and  that  the  plaintiff  ^' 
B.  R.  1  Sess.  Cas.  149.  was  there  making  a  great  disturbance,  and 

(S)  Hda  V.  Booihy  3  N.  &  M.  316.  refused  to  depart  when  requested,  and  was 

(4)  Mure  v.  Kayej  4  Taunt.  34.  Hatt,  v.  in  a  great  heat  and  fury,  ready  and  desirous 
Botdh,  3  N.  &  M.  316.  to  make  an  afiray,  and  cause  a  breach  of  the 

(5)  Four  ▼.  GoMntt  3  B.  &  Ad.  798.  peace,  whereupon  the  defendant  gave  the 

(6)  Sitmekomte  v.  EttiatU  6  T.  R.  315.  plaintiff  into  custody,  is  bad.      Wheder  ▼. 

(7)  Wooding  ▼.  Oxley,  9  C.  &  P.  J.  WhiHng,  9  C.  &  P.  262. 
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Judgment  of 
Chief  Justice 
Eyre  in  Si$i^ 
MM  ▼.  ffitt. 


Lboal  axd         In  trespass  for  false  imprisonment,  proof  must  be  given  of  circumstances, 
rRisoNMXHT.     ^^^^  which  the  judge  and  jurj'  may  decide,  whether  there  was  or  was  not  a 

restraint  or  detention  of  the  person ;  and  it  is  not  enough  for  witnesses  to 

LAWFDiT*"  ^^  swear,  th«t  they  considered  the  plaintiff  was  in  custody,  and  thought  that  he 
What  is  not  an  ^^  under  restraint ;  nor  is  it  enough  to  shew,  that  the  defendant*  at  a  police- 
imprisonment.    ofEce,  stood  before  the  plaintiff  and  said,  "  you  cannot  go  away  till  the  ma- 
gistrate comes,"  if  it  appears,  that  he  relinquished  that  attitude,  and  went  to 
another  part  of  the  office,  before  the  phuntiff  had  made  any  attempt  to 
depart.  (1) 

In  Simpson  v*  Hill  (2)  the  imprisonment  complained  of,  was,  that  the 
defendant  sent  for  a  constable,  to  whom  he  gave  the  plaintiff  in  charge;  but 
the  constable  never  touched  the  plaintiff,  or  took  ker  into  custody,  or  used 
any  words  expressing,  that  she  was  a  prisoner ;  for  the  defendant,  on  seeing 
her  frightened,  said  to  the  constable,  that  he  would  not  trouble  him  further 
at  that  time,  and  the  constable  departed :  upon  which  Chief  Justice  Eyre 
observed,  <<  If  the  constable,  in  consequence  of  the  defendant's  charge,  had 
for  one  moment  taken  possession  of  the  plaintiff*s  person,  it  would  be,  in 
point  of  law,  an  imprisonment ;  as,  for  example,  if  he  had  tapped  her  on 
the  shoulder,  and  said,  *  you  are  my  prisoner;'  or  if  she  had  submitted 
herself  into  his  custody,  such  would  be  an  imprbonment ;  but  the  merely 
giving  her  in  charge^  without  any  taking  possession  of  the  person,  where  no- 
thing more  passes,  than  merely  the  charge,  is  not,  by  law,  a  false  imprison- 
ment And  as,  in  the  present  instance,  the  constable  did  never  take  her  into 
custody,  and  the  defendant  withdrew  his  charge  almost  as  soon  as  it  was 
given,  such  is  not,  by  law,  an  imprisonment." 

A  private  person  can  perform  any  act  to  prevent  the  perpetration  of  a 
^/ Jr*"'^°°      felony :  thus,  the  imprisonment  of  a  husband  by  a  private  person  to  prevent 
him  from  committing  murder  on  his  wife  is  justifiable.  (3) \   So,  likewise,  if 
two  persons  are  fighting,  and  there  is  reason  to  fear,  that  one  of  them  will 
be  killed  by  the  other,  it  is  lawful  to  part  them  and  imprison  them,  until 
their  anger  is  cooled.  (4) 
Plamtiff  guilty      In  Timothy  v.  Simpson  (5)  it  appeared  in  evidence,  that  the  plaintiff 
ofanaffiray.       entered  the  defendant's  shop  to  purchase  an  article  in  the  shop,  when  a 
dispute  arose  between  the  plaintiff  and  the  defendant's  shopman  ;  that  the 
plaintiff  refusing  on  request  to  go  out  of  the  shop,  the  shopman  endeavoured 
to  turn  him  out,  and  an  affray  ensued  between  them ;  that  the  defendant 
came  into  the  shop  during  the  affray,  which  continued  for  a  short  time 
after  he  came  in ;  that  the  defendant  then  requested  the  plaintiff  to  leave 
the  shop  quietly,  but  he  refusing  to  do  so,  the  defendant  gave  him  in 
charge  to  a  policeman,  who  took  him  to  a  station-house :  —  It  was  held, 
that  the  defendant  was  justified,  under  the  circumstances,  in  giving  the 
plaintiff  in  charge  to  a  policeman,  for  the  purpose  of  preventing  a  renewal 
of  the  affray. 
Whatisadirec-      If  A.  having  no  right  to  apprehend  B.,  direct  a  police  officer  to  take  B., 
tion  to  a  police  ^j^^  j^^  ^q  go,  B.  may  maintain  an  action  of  false  imprisonment  against  A. ; 
rescind  what    hut  if  A.  merely  make  a  statement  to  the  officer,  leaving  it  to  him  to  act  as 

is  not. 


Preventing  the 


( 1 )  Cant  V.  Parsont,  6  C.  &  P.  504. 

(2)  lEsp.  N.  P.  C.431. 
(S)  22  Edw.  4.  45.  (b.) 


(4)  2  Bol.  Abr.  Trespas  (E.)>  559. 
Bac.  Abr.  Trespass  (D.)»  664. 

(5)  1  C  M.&  K.  757.     6  C.  &  P.  499. 
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be  thinks  proper,  and  the  officer  then  take  A.,  B.'s  remedy  (if  any)  is  Legal  anj> 

against  A-  by  action  on  the  case.  ( 1 )  ™soNiEi!i" 
The  nuurshal  of  the  Queen  s  Bench  prison  has  a  right  to  detain  a  crown 


pmooer  for  chamber  irent.(2)  TdZ^ 

Bench  can  de- 
tain a  prisoner 
for  chamber 
rent 

3.  Commencement  of  Action.  Commencc- 

MENT  OF  AC- 

By  Stat  21  Jac.  1.  c  16.  s.  3.  all  actions  for  assault  and  battery,  or  false  tion. 
imprisonment,  shall  be  brought  within  four  years  after  tlie  offence  com-  Stat.  21  Jao.  i. 
mitted,  or  they  shall  be  barred :  and  the  Statute  of  Limitations  is  a  good  ^'  ^^'  ^  ^' 
plea  in  thi.  «.tion.  l^'^rZs. 

If  the  imprisonment  be  laid  for  a  continued  length  of  time,  as  in  Caventiy 
T.Apsley(S)y  from  32  Car.  2.  till  April  3.  4  Jac.  2.,  the  defendant  may 
divide  the  time  and  plead  the  Statute  of  Limitations  as  to  part,  and  not 
guilty,  or  any  other  plea  to  the  rest ;  and  in  such  case  the  plaintiff  should  not 
demur,  but  plead  that  the  duress  was  continued. 

In  the  case  of  justices  of  the  peace,  or  constables  acting  under  their 
warrants,  another  limitation  is  made. 

By  Stat  24  Geo.  2.  c.  44.  s.  8.  ^'  no  action  shall  be  brought  against  any 
justice  of  the  peace  for  any  thing  done  in  the  execution  of  his  office,  or 
against  any  constable,  headborough,  or  other  officer  or  person,  acting  as 
aforesaid,  unless  commenced  within  six  calendar  months  after  the  act  com- 
mitted." 

In  Parian  v.  WiUiams  (4)  Mr.  Justice  Bayley,  in  reference  to  the  fore-  Construction 
going  clause,  observed,  "  The  8th  section  was  intended  to  give  a  protection  q^o  ^c  44 
to  the  justice,  and  also  to  the  constable  and  officers  where  they  or  any  of  &  8.  hy  Mr. 
them  have  acted  beyond  the  extent  of  t^eir  duty  ;  and  it  provides,  that  all  J"sjj««  Bayley 
actions  shall  be  brought  within  six  months,  in  order  that  the  matter  shall  wnuama. 
be  tried  promptly  after  the  transaction  has  occurred,  and  when  the  circum- 
stances are  fresh  in  the  recollection  of  witnesses.    Inasmuch,  therefore,  as 
the  same  words  used  in  the  former  part  of  this  act  of  parliament  (sect.  1.) 
have  been  held  to  give  to  a  magistrate,  who  really  believed  that  he  was 
acting  in  the  execution  of  his  duty,  but  in  fact  was  acting  illegally,  the  pro- 
tection intended  by  the  legislature,  they  must  have  the  same  meaning  in 
this  section.    And  if  the  justice  be  protected,  the  legislature  must  have 
intended  to  give  equal  protection  to  the  constable  and  officers ;  for  it  is 
but  just,  that  where  any  injury  is  said  to  be  committed  by  a  person,  upon 
whom  the  law  casts  a  burdensome  office,  that  he  should  be  called  upon  to 
answer  for  it,  within  a  reasonable  time." 

Mr.  Justice  Best  likewise  observed,  '*  The  words  '  acting  as  aforesaid'  in  "  Acting  as 
the  8th  section,  refer  only  to  the  word  'person'  immediately  preceding,  and  ^^^   Mr^ 
are  equivalent  to  the  words  <  acting  in  aid  or  in  assistance  to  the  constable,'  Justice  Best 
and  not  to  the  words  <  for  any  thing  done  in  obedience  to  any  warrant'  "(5) 

(1)  Hopkhu  y.  Oowe,  7  C.&  P.  373.  N.  P.  C.  226.)   was  questioned,   in   which 

(3)  SioekdaU  v.  Chapman,  ibid.  363.  Lord  Kenyon  ruled,  that  inasmuch  as  the 

(3)  2  Salk,  420.  defendant  had  not  a  warrant,  and  as  he  was 

(4)  3  B.  &  A.  336.  not  acting  on  his  own  riew,  but  merely  on  a 

(5)  Vide  etiam  Smith  v.  WUtthirt,  2  B.  &  charge,  he  was  not  acting  in  his  character  of 
B.  61 9.  BaBinger  t.  Ferris,  1  M.  &  W.  630.  a  constable,  and  therefore  was  not  entitled  to 
In  Parton  ▼.  WiBiamM  (3  B.  &  A.  330.)  the  the  protection  of  the  eighth  section  of  the 
authority  of  Poadethwaite  ▼.  GiUon  (3  £sp.  act. 
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M BVT  OF  Ac- 
tion. 


Judgment  of 
Lord  Kenyon 
in  Alcock  ▼. 
Andrew, 


Mode  of  com- 
putation, 
where  an  act 
is  required  to 
be  done  so 
many  days  at 
least  before  a 
given  event. 


In  Aloodt  V.  Andrews (\)  Lord  Kenyon  said,  "  that  the  defendant  acted 
colore  officii  and  not  virtute  officii;  and  said,  that  a  constable  acting  colore 
officii  was  not  protected  by  the  statute,  where  the  act  committed  is  of  such 
a  nature,  that  the  office  gives  him  no  authority  to  do  it ;  in  the  doing  of 
that  act^  he  is  not  to  be  considered  as  aa  officer ;  but  where  a  man  doing 
an  act  within  the  limits  of  his  official  authority,  exercises  that  authority 
improperly,  or  abuses  the  dbcretion  placed  in  him,  to  such  cases  the  statute 
extends.  The  distinction  is,  between  the  extent  and  the  abuse  of  the 
authority." 

But  there  can  be  no  question,  a  constable  is  not  within  the  statute^  when 
he  acts  without  warrant  and  without  view.  (2) 

If  a  man  be  imprisoned  by  a  justice's  warrant  the  first  day  of  January,  and 
kept  in  prison  till  the  first  day  of  February,  and  if  the  action  be  commenced 
within  six  months  after  the  first  day  of  February  it  will  be  commenced  in 
time,  for  the  whole  imprisonment,  is  one  entire  trespass.  (3)  Where  an  act 
is  required  by  statute  to  be  done  so  many  days  eU  least  before  a  given 
event,  the  time  must  be  reckoned  excluding  both  the  day  of  the  act  and 
that  of  the  event  (4),  Mr.  Justice  Littledale  observing,  **  It  appears  to  me 
that  a  day  is  a  day,  whether  '  at  least  *  be  added  or  left  out.*'  (5) 


NoTicx  or 
Action. 

Stat.  24  Geo.  8. 
c.  44.  8.  1. 

Whkn  Noticx 
asQuism. 

No  writ  to  be 
sued  out 
against  any 
justice,  until 
notice  be  given 
to  him. 


4.  Notice  of  Action. 

By  stat  24  Geo.  2.  c.  44.  s.  1.  no  writ  shall  be  sued  out  against,  nor  any 
copy  of  any  process,  at  the  suit  of  a  subject,  shall  be  served  on,  any  justice 
of  the  peace  for  any  thing  by  him  done  in  the  execution  of  his  office,  until 
notice  in  writing  of  such  intended  writ  or  process  shall  have  been  delivered 
to  him,  or  left  at  the  usual  place  of  his  abode  by  the  attorney  or  agent  for 
the  party,  who  intends  to  sue,  at  least  one  calendar  month  before  the  suing 
out  or  serving  the  same ;  in  which  notice  shall  be  clearly  and  explicitly  con- 
tained the  cause  of  action,  and  on  the  back  of  which  notice  shall  be  indorsed 
the  name  of  such  attorney,  with  the  place  of  his  abode,  and  who  shall  be 
entitled  to  the  fee  of  20s.  for  preparing  and  serving  such  notice.* 

Where  a  justice  of  the  peace  does  an  act  under  colour  of  his  office, 
though  he  exceed  his  jurisdiction,  he  is  entitled  to  notice  before  an  action 
can  be  brought  against  him  (6)  :  thus,  where  one  magistrate  who  had  com* 
mitted  the  mother  of  a  bastard  to  prison  for  not  filiating  die  child,  he  was 
holden  to  be  entitled  to  the  notice  of  action  required  by  the  statute,  though 
by  Stat  18  Eliz.  c.  3.  s.  2.  jurisdiction  on  the  subject-matter  is  given  to  two 
magistrates.  (7)  But  where  he  does  not  act  colore  officii^  a  notice  is 
unnecessary.  (8) 

No  notice  is  necessary  to  support  an  action  against  a  person  for  the 


(1)  sEsp.  N.P.  C.  542.  M. 

(2)  BalUnffer  ▼.  Ferrw,  1  M.  &  W.  630. 

(3)  PickersgiU  v.  Palmer,  Bull.  N.  P.  24. 

(4)  Regina  ▼.  Shnpskin  {Juaticee  of),  8 
A.&E.  173. 

(5)  Vide  etiam  Zouck  ▼.  Empeey,  4  B.  & 
A.  522.  Yinmg  v.  HiffSfoih  6  M.  &  W.  49. 
MickeU  V.  Fo$Ur,  4  P.  &  D.  150. 


(6)  Prutidge  v.  Woodman,  1  B.  &  C  12. 
J<me$  ▼.  WUHanu,  1  C.  &  P.  459.  Brigga  t. 
Evdyn  (Sir  F.),2  Hen.  Black.  114. 

(7)  WeUtr  v.  2l>*<,  9  East,  364.  Sabin  v. 
De  Bwrgh,  2  Camp.  1 99.  a. 

(8)  Morgan  v.  Patmet,  2  B.  &  C.  729. 
Bird  ▼.  GnntUm,  cit  in  Cook  v.  Leonard,  6 
B.  &  C.  354.  i 
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penalty  given  by  stat  18  Geo.  2.  c.  20.  for  acting  as  a  justice  without  a      Norici  or 
proper  qualification.  (1)  "'° 


Where  a  statutory  protection  is  given  to  persons,  having  acted  in  pursuance  Where  a  su- 
of  the  statute,  a  party  is  not  entitled  to  the  protection,  merely  because  he  tkmw  given,  it 
believed  bond  fide  that  he  was  so  acting  —  there  must  be  reasonable  ground  must  appear 

for  the  belief.  that  the  party 

seeking  protec- 

If  the  party  acted  under  a  reasonable,  though  mistaken,  persuasion,  from  tion  under  it, 
appearances,  that  the  facts  were  such,  as  made  his  proceeding  justifiable  by  *>*d  r^sonable 
the  statute,  he  is  entitled  to  protection,  though  the  real  facts  were  such,  ^tions. 
that  the  statute  clearly  affords  no  justification. 

Thus,  if  by  the  assumed  authority  of  stat  7  &  8  Geo.  4<.  c.  30.  s.  28.,  which 
gives  power  to  arrest  persons  found  committing  certain  offences,  a  party 
arrest  another  as  being  so  found,  under  circumstances  which  afford  reason 
for  thinking  that  he  was,  at  the  time,  committing  such  offence,  though  in 
reality  he  was  not,  and  an  action  be  brought  for  the  arrest  —  the  defendant 
is  entitled  to  notice  of  action  under  sect.  41.  of  that  statute  (2) 

Where  A.  gave  B.  into  charge  at  5  o*clock  in  the  evening,  on  a  charge  of  When  a  party 
palling  down  a  chimney,  and  B.  was  kept  in  custody  all  night,  and  next  entitled  to  no- 
morning  discharged  ;  a  summons  having  been  obtained  against  B.  for  the  al-  under  stat.  7  & 
ieged  offence,  returnable  at  the  next  magistrate's  meeting,  it  was  held,  in  an  ^  ^eo.  4.  e.  so. 
action  for  false  imprisonment  against  A.,  that  A.  was  entitled  to  a  notice 
of  action  under  stat.  7  &  8  Geo.  4.  c.  SO.  s.  41.  if  he  acted  bond  fide^  and 
believed  that  he  had  a  right  to  give  B.  into  custody.  (3) 

If  a  person  who  has  ill-treated  a  horse  be  apprehended  by  one,  who  is  neither  Stat  5  &  6 
the  owner  of  the  horse,  nor  a  peace  officer,  the  person  so  apprehending,  ^j*^*  ^-  ^'  ^^* 
b  not  entitled  to  notice  of  action  under  stat  5  &  6  Will.  4.  c  59.  s.  19.  (4) 

The  notice  to  a  justice  of  the  peace  must  express  the  nature  of  the  writ  Form  op  No- 
or  process  intended  to  be  sued  out,  as  well  as  the  cause  of  action.  (5)  '"^^ 

In  stating  the  cause  of  action,  it  is  sufficient  to  inform  the  defendant  ^'^^ 
substantially  of  the  ground  of  complaint  (6) ;  and  the  notice  is  valid,  not- 
withstanding it  be  in  the  form  of  a  declaration,  and  unnecessarily  verbose. 

It  is  not  requisite  to  specify  the  form  of  action  (7)  ;  but  if  it  be  stated, 
it  must  correspond  with  the  declaration  (8) :  but  the  cause  of  action  as 
stated  in  the  notice,  must  not  differ  in  any  respect  from  that  proved ;  if  it  do, 
it  will  be  fatal.  (9) 

So  a  notice  to  a  magistrate,  under  stat.  24  Geo.  2.  c.44.,  is  sufficient  to  Stat  24  Geo.  2. 
warrant  a  writ,  and  proceedings  against  the  magistrate  and  a  constable  ^'^* 
conjointly ;  and  where  such  a  notice  was  given  to  a  magistrate,  and  the 
plaintiff  after  a  month  had  expired,  sued  out  a  writ  against  the  magistrate 

(1)  Tidd,  29.  ofbonajides  is  a  question  for  the  jury  or  for 

tA  Worm  T.  SmiK  M.  188..  Tide  etiam         ^^^  5^^^,.  rant  7  T.  R. 631.633. «. 
^\^^!Tft^      «^      V       I'^^'k        (6)  Jl»«  T.  aV*  5  B.  &  A.  837.    SAiOH 

^■^  ^f^^lJ^*^  '•    *^  ^   !^  •  i    M'Od.  &  Y.  469.,  «i  Tide  F»«m»  y.  iZ. 
ibid.  663.     When  case  cannot  be  maintained     g  Q^in^  673 

''^i^r  *"*?^°^'*'^!r*''f  T^T""^"^         (7)  Tidd,'  30.      Sabin   v.    De   Burffh,  2 
Tintted  for  contempt,  vide  Snuth  t.  Egging'     ran,p  log, 

teI^  6  DowL  P.  C.  38.    7  A.  &  E.  176.  pott,  ^g^'  Striehland  ▼.  Ward,  7  T.  R.  631.  638. 

^^''  ».,  vide  etiam  Aked  v.  Stodu,  4  Bing.  511, 

(3)  Reed  r.  Cowmeadow,  7  C  &  P.  821.  512. 

QiMT»,  Whether  on  that  statute  the  question  (9)  Aked  v.  Slocks,  4  Bing.  509. 
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Mr.  Baron 
Alderson  in 
Ybutiffy. 
Higgon. 


alone,  and  afterwards  abandoned  that  writ,  and  sued  out  another  against 
the  magistrate  and  constable  jointly,  the  notice  was  held  sufficient  to  warrant 
the  second  writ  (1) 

It  is  sufficient  in  indorsing  the  attorney's  name  to  put  the  initial  only  of 
his  christian  name,  with  his  surname  and  place  of  abode  at  full  length.  (2) 

Where  the  notice  was  signed  T.^and  W.  A.  Williams,  the  names  of  the 
attorneys  for  the  plaintiff  being  Thomas  Adams  Williams  and  William 
Adams  Williams,  it  was  deemed  sufficient.  (3) 

The  attorney  giving  the  notice  may  describe  himself  generally  of  the  town 
in  which  he  resides,  as  *<  of  Birmingham"  (4),  or  **  Bolton-en-le-Moor.  (5) 

But  where  an  attorney  described  himself  in  the  notice,  ^<  New  Inn, 
London,"  which  in  fact  was  in  Westminster,  it  was  holden  to  be  fatal.  (6) 

If  the  attorney  indorse  the  place  where  his  office  is  situated,  though  he 
do  not  reside  there,  it  will  suffice.  (7) 

Where  the  notice  was  not  indorsed  with  the  place  of  abode  of  the 

attorney,  but  concluded  thus,  "Given  under  my  hand  at  Durham,  this 

day  of        »&c.,"  it  was  deemed  sufficient.  (8) 

In  Croohe  v.  Curry  (9)  Mr.  Baron  Thomson  held,  that  the  attorney *8 
name  and  place  of  abode  being  in  the  body,  instead  of  on  the  back  of  the 
notice,  was  sufficient,  on  the  grounds  of  the  intent  of  the  statute  being,  that 
the  justice  might  be  able  to  tender  amends  to  the  party  or  his  attorney.  (10) 

The  attorney  signing  the  notice  need  not,  seemingly,  be  the  one  on  the 
record.  (11) 

In  Castle  v.  Burdiit  (12)  it  was  holden,  that  the  month  b^ins  with 
and  includes  the  day  on  which  the  notice  was  served ;  but,  in  Young  v. 
Higgon  {\i)  it  was  held,  that  the  day  of  giving  the  notice,  and  the  day 
of  suing  out  the  writ,  are  both  to  be  excluded ;  Mr.  Baron  Alderson 
observing,  "  Where  there  is  given  to  a  party  a  certain  space  of  time  to  do 
some  act,  which  space  of  time  is  included  between  two  other  acts  to  be 
done  by  another  person,  both  the  days  of  doing  those  acts  ought  to  be 
excluded,  in  order  to  insure  to  him  the  whole  of  that  space  of  time.  Here 
is  a  case,  in  which  one  party  is  required  to  give  notice  to  another  a  certain 
time  before  a  particular  act  can  be  done  by  the  former ;  the  party  to  whom 
the  notice  is  given,  cannot  fix  the  period  of  the  day  when  it  is  to  be  given ; 
but  the  act  of  parliament  allows  him  a  month,  as  an  intervening  period, 
within  which,  he  may  deliberate,  whether  he  will  do  a  certain  act,  viz; 
tender  amends ;  and,  unless  you  exclude  both  the  first  and  the  last  day,  you 
do  not  give  him  a  whole  month  for  that  purpose."  (14) 


(1)  Jontt  ▼.  Simpson,  1  C.&  J.  174. 
(^)  Maghew  y.  Locke,  7  Taunt  63. 

(3)  James  v.  Swift,  4  B.  &  C.  681.  2  C. 
&  P.  237. 

(4)  Osbom  V.  Gough,  3  B.  &  P.  551. 

(5)  Crooke  x.  Curry,  Durham  Sum.  Ass. 
1789 ;  but  Thomson  B.  th^re  said,  "  London, 
Manchester,  or  other  such  large  town,  gene- 
rally, would  not  be  sufficient;**  cit  Udd, 
30.  n.  (£) 

(6)  Stears  y..SmUh  ( Gerk),  6  Esp.  N.  P.  G 
138.,  sed  vide  MiOs  ▼.  CoUeti,  6  Bing.  90. 

(7)  Roberts  v.  Wittiams,  2  C.  M.  &  R.  561. 

(8)  Taglor  ▼.  Fenwick,  7  T.  R.  635.  cit  3 
B.  &  P.  553.  (a.) 


(9)  Durham  Sum.  Ass.  1789,  cit  Tidd, 
3a  n.  (c.) 

(10)  Vide  Hex  v.  Bigg,  3  P.  Wms.  419. 
Str.  18.,  aed  vide  Loodaoe  v.  Curry,  7  T.  R. 
634. 

(1 1 )  Roberts  v.  Williams,  2  CM.  &  R.  561 . 

(12)  3T.  R.  623. 

(13)  6M.&W.  54. 

( 14)  Vide  etiam  Pellew  v.  Wbnford  (^Tnhab. 
of),  9  B.  &  C.  134.   Hardy  y,  Ryle,  ibid.  603. 

Webb  V.  Fairmaner,  3  M.  &  W.  473.  6 
Dowl.  P.  C.  549.  Reg,  v.  Shropshire  (Jus- 
tices of),  8  A.  &  E.  173.  Blunt  v.  Heslop, 
ibid.  577. 
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5.  The  Declaration.  Thb  Dkcla- 

RATIOK. 

An  action  for  false  imprisonment  is  a  transitory  action,  and  it  is  com-   Vbkue. 
petent  to  the  plaintiff  to  lay  it  in  any  county  of  England^  although  the 
matter  arose  beyond  the  seas.  (1) 

By  Stat.  21  Jac.  1.  c  12.  s.  5.  if  any  action,  bill,  plaint,  or  suit^  upon  the  Stat2i  Jac.  l. 
case,  trespass,  battery,  or  false  imprisonment,  shall  be  brought  against  any  ^'  ^^*  ''  ^- 
jurtice  of  the  peace,  mayor,  or  bailiff  of  city,  or  town  corporate,  head- 
borough,  portreeve,  constable,  tithingman^  churchwarden,  or  overseer  of  the 
poor,  and  their  deputies^  or  any  other  (who  in  their  aid,  or  by  their  com- 
mandment, shall  do  any  thing  concerning  their  office),  or  concerning  any 
matter,  cause,  or  thing  by  them  done  by  virtue  of  their  office,  such  action, 
bill,  &C.  shall  be  laid  within  the  county  where  the  trespass  was  committed. 

The  proTisioiis  of  stat  21  Jac  1.'  c.  12.  having  been  found  very  salu-  Stat  42  Geo,3. 
tary,  they  were  by  stat  42  Geo.  S.  c.  S&,  s.  6-  extended  to  all  persons  ^'  ®*^*  *'  ^' 
holding  any  public  employment,  or  any  office,  station,  or  capacity,  civil  or  i^^***'*^** 
military,  either  in  or  out  of  this  kingdom,  and  who,  by  virtue  of  such  em-  military  of- 
ployment,  have  power  to  commit  persons  to  s^fe  custody ;  provided,  that  ^'^"' 
where  any  action  shall  be  brought  against  such  persons  in  this  kingdom, 
for  any  thing  done  out  of  this  kingdom,  the  plaintiff  may  lay  the  act  to 
have  been  done  in  Westminster,  or  in  any  county  where  the  defendant 
shall  reside. 

Stat  7  &  8  Geo.  4.  c  30.  s.  41.  which  directs,  that  actions  brought  for  Stot.7&  8  Geo. 
any  thing  done  in  pursuance  of  that  statute  shall  be  tried  in  the  county,  ^'  ^'  ^'  "*  ^^* 
where  the  fact  was  committed,  applies  only  to  parties  exercising  particular 
powers  conferred  by  such  statute.  (2) 

In  an  action  against  justices  for  falsely  imprisoning  the  plaintiff  on  a 
charge  of  feloniously  beginning  to  demolish  a  house,  contrary  to  the  act, 
the  court  granted  a  rule  to  change  the  venue,  on  a  su^estion,  that  a  fair 
trial  could  not  be  had  in  the  county.  (3) 

A  constable  who  imprisons  a  person  on  suspicion  of  felony,  without  Persons  within 
any  reasonable  grounds,  and  without  any  warrant  or  charge,  is  within  stat.  ***?"  ^^  ^^^'  *• 
21  Jac.  1.  c.  12. ;  and  a  private  person  who  acts  in  aid  of  the  constable,  is 
also  within  it;  but  if  he  act  not  merely  in  aid,  but  as  a  prime  mover  and 
principal,  which  is  a  question  for  the  jury,  the  statute  does  not  apply  to 
him.  (4) 

Where  the  prosecutor,  who  had  obtained  the  warrant,  pointed  out  the 
party  to  the  constables.  Lord  EUenborough  was  of  opinion^  that  he  was 
acting  in  their  aid,  within  the  meaning  of  the  statute.  (5) 

But  where  A.  sent  for  B.  a  constable,  and  gave  the  plaintiff  in  charge 
for  a  felony :  —  It  was  held,  that  he  was  not  within  the  statute,  but  must 

plead  specially.  (6) 
Trespass  is  the  remedy  for  an  illegal  imprisonment  not  under  colour  of  Form  op  Ac-^ 


TION. 


(1)  Mottvn  V.  Fabnooi  (in  error),  Cowp.         (4)  Staight  v.  Gee,  2  Stark.  445.     B<md 
161.  ▼.  Rutt,.  2  C  &  P.  342. 

(2)  Thomas  v.  Saunders,  SB.  8c  Ad.  462.         (5)  Nathan  v.  Cohen,  3  Camp.  257. 

(3)  Ibid.  (6)  M'Clouffhan  v.  Clayton,  Holt's  N.  P. 

C.  478. 
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Tub  Dbclae-  process  (1)  ;  for  an  imprisonment  in  the  first  instance  lawful,  but  the  partf 
'         by  an  unnecessary  degree  of  violence  becoming  a  trespasser  ab  mi/to(2); 


for  a  wrongful  imprisonment  after  legal  process  is  determined.  (3) 
Jud^ent  of         In  Dosvoell  v.  Impey  (4)  Chief  Justice  Abbott  said,  "  The  general  rule 
Abbott  in  Do*-  ^^  ^^^*  ^  ^  actions  of  trespass  against  persons  having  a  limited  authority, 
well  V.  Jmpejf.     and  commissioners  of  bankrupts  are  such  persons,  is  plain  and  clear.    If 
they  do  any  act  beyond  the  limit  of  their  authority,  they  thereby  subject 
themselves  to  an  action  of  trespass ;  but  if  the  act  done  be  within  the  limit 
of  their  authority,  although  it  may  be  done  through  an  erroneous  or  mis- 
taken judgment,  they  are  not  thereby  liable  to  such  an  action.     This  rule 
is  mentioned  and  recognised  by  the  Lord  Chief  Justice  in  the  case  of 
Miller  v.  Seare."  (5) 

In  Flewster  v.  Royle  (6)  the  defendant  went  to  the  place  of  rendezvous 
for  the  impress  service,  near  the  Tower,  and  gave  information,  that  there 
was  a  young  man  (meaning  the  plaintiff)  at  a  house  she  described,  who 
was  liable  to  be  impressed,  and  who  was  a  fit  person  to  serve  his  majesty. 
In  consequence  of  this  the  plaintiff  was  seized  by  the  press-gang,  and 
carried  on  board  the  Tender,  where  he  was  detained,  until  it  was  dis- 
covered that  he  had  never  been  in  a  ship  before  except  once,  when  he  had 
been  in  a  like  manner  wrongfully  impressed.  An  action  for  trespass  and 
false  imprisonment  having  been  brought,  it  was  objected  that  the  form  of 
action  should  have  been  an  action  on  the  case,  and  not  an  action  of 
trespass ;  but  Lord  Ellenborough  said,  *'  This  is  not  like  a  malicious  prose- 
cution, where  the  party  gets  a  valid  warrant  or  writ,  and  gives  it  to  an  officer 
to  be  executed.  There  was  clearly  a  trespass  here  in  seizing  the  plaintiff, 
and  the  defendant,  therefore,  was  a  trespasser  in  procuring  it  to  be  done ; 
nor  is  any  proof  of  malice  necessary." 

In  Morgan  v.  Hughes  (7)  Mr.  Justice  Ashhurst  stated,  ^  Where  the  im- 
mediate act  of  imprisonment  proceeds  from  the  defendant,  the  action  must 
be  trespass  and  trespass  only ;  but  where  the  act  of  imprisonment  by  one 
person^  is  in  consequence  of  information  from  another,  there  an  action 
upon  the  case  is  the  proper  remedy,  because  the  injury  is  sustained  in  con- 
sequence of  the  wrongful  act  of  that  other." 

So  likewise  in  Elsee  v.  SmUh  (8)  Mr.  Justice  Bay  ley  said,  <'  If  a  party 
acts  himself  in  apprehending  another,  he  may  be  liable  in  trespass ;  but  if 
he  falsely  and  maliciously,  and  without  any  probable  cause,  puts  the  law  in 
motion,  that  is  properly  the  subject  of  an  action  on  the  case.  With  that,  all 
the  authorities  agree."  (9) 

Where  the  defendant  gave  information  before  a  magistrate,  upon  which 
the  plaintiff  was  taken  up  on  a  warrant,  and  brought  before  the  magistrate ; 
but  after  the  charge  was  dismissed  for  the  time,  and  the  plaintiff  liberated 
on  his  promise  to  appear  at  a  future  day,  the  defendant  stated,  that  he  had 
another  charge  of  forgery,  against  the  plaintiff,  upon  which  the  plaintiff, 


Judgment  of 
Mr.  Justice 
Ashhurst  in 

MOTffOH  V. 

Hughet. 


Judgment  of 
Mr.  Justice 
Bayley  in  El- 
»ee  y.  Smith, 


(1)  Bottrden  v.  jIUoway,  11  Mod.  180. 
(8)  Cora.  Dig.  Trespass  (C),  2.    7  Bac 
Abr.  Trespass  (B.),  648. 

(3)  mthers  v.    Henley,    Cro.   Jac   379. 
Davis  V.  Capper,  10  B.  &  C.  38. 

(4)  1  B.  &  C.  169. 


(5)  2  W.  Black.  1141.     Loufther  v.  Rod-    &  M.  330. 


nor  (Earl  of),  8  East,  1 13.     Pike  v.  Carter, 
3  Bing.  78. 

(6)  1  Camp.  187. 

(7)  2  T.  R.  232. 

(8)  2  Chitt  308. 

(9)  Vide  etiam  Barber  r.  RoBinton,  i  C 
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who  was  retiring,  was  again  put  to  the  bar :  —  It  was  held,  that  trespass    The  Declar- 
was  not  maintainable.  ( I )  ^™^' 

In  trespass  for  false  imprisonment,  the  defendant,  a  sheriff,  justified 
under  a  writ  in  Chancery,  by  which,  he  as  sheriff,  was  commanded  to  attach 
the  plaintiff  to  answer  "  as  well  touching  a  contempt"  (not  stating  in 
what)  as  such  other  matters  as,  &c.  Replication,  that  the  writ  was  for  a 
contempt  in  not  answering ;  that  the  plaintiff  was  in  actual  custody  of  the 
defendant  for  thirty  days  under  the  writ,  and  was  not  brought  to  the  bar 
of  the  court  in  that  time;  nor  was  her  contempt  cleared,  the  last  of 
the  thirty  days  being  in  term ;  that  the  plaintiff  in  Chancery  did  not 
bring  the  plaintiff  to  the  bar  in  the  thirty  days,  though  the  contempt 
was  not  sooner  cleared ;  that  it  thereupon  became  the  defendant's 
duty,  and  be  was  requested,  to  discharge  the  plaintiff,  but  refused.  On' 
demurrer  it  was  held  (assuming  the  defendant  to  have  been  bound  to 
discharge  the  plaintiff  without  any  order  of  court),  1.  that  the  action 
should  have  been  in  case ;  2.  that  even  if  the  defendant  had  been  a  tres- 
passer, he  was  not  a  trespasser  ab  initio ;  and  the  replication  should  have 
new  assigned  (2),   Mr.  Justice  Littledale  observing,   **  The  replication  is  Judgment  of 

improper.     It  does  not  limit  the  complaint  to  the  detainer  after  the  expir-  Mr.  Justice 
^.         « ,,  .  .  ,  1  .  mi  11      Littledale  in 

ation  of  the  proper  time ;  it  ought  to  be  a  new  assignment.  The  general  rule  s^nk  v.  Eg- 
18  in  the  Six  Carpenters*  case  (3) ;  where  there  is  an  authority  given  by  law  ginton. 
for  doing  an  act,  there  an  abuse  may  turn  the  act  into  a  trespass  ab  initio. 
But  that  rule  does  not  apply  here.  The  rule  is  said  to  rest  upon  this — that 
the  subsequent  illegality  shews  the  party  to  have  contemplated  an  illegality 
all  along,  so  that  the  whole  becomes  a  trespass.  But  here  the  sheriff  could 
not,  from  the  first,  have  had  in  view  the  detention  of  the  plaintiff  after  the 
time  should  have  expired.  The  action  therefore  being  founded  on  the  ori- 
ginal detention,  should  have  been  in  case.  Further,  the  record  does  not 
shew,  that  the  sheriff  had  notice  of  the  nature  of  the  contempt ;  and  there 
are  other  contempts  besides  these  mentioned  in  the  fifth  rule.  (4)  There 
can  be  no  action  against  the  sheriff  without  such  notice.  At  all  events  the 
form  should  be  case." 

A  subject  bom  in  Minorca  is  as  much  entitled  to  appeal  to  the  king's  Parties. 
courts,  as  a  subject  born  in  Great  Britain ;  and  the  objection  of  its  not  being 
stated  on  the  record,  that  the  plaintiff  was  born  since  the  treaty  of  Utrecht, 
does  not  make  any  difference.  (5) 

Where  there  has  been  a  misnomer  of  the  defendant,  and  he  has  been   Effect  of 
arrested  by  a  wrong  name,  and  afterwards  brings  an  action  of  false  impri-  Misnomer. 
tonment,  it  is  not  sufficient  to  say,  that  he  was  the  same  person  against 
whom  the  writ  was  directed,  though  called  by  a  different  name ;  the  plea 
must  go  on  and  state,  that  he  was  known  by  one  name  as  well  as  by 
another.  (6) 

(1)  Barber  ▼.  RoiUiruon^  1  C.  &  M.  330.  (5)  Mostyn  v.  Fahriga»  {in  error),  Coxfp, 

(2)  SmUh  ▼.  EggintoHj  7  A.  &  E.  176.     161. 

6  Dowl.  P.  C.  38.  (6)  1    Esp.    N.    P.    356.      ShadgeU    t. 

(3)  8  Co.  146.  (a.)  Clipson,  8  East,  328.      Cok  v.  JHindson,  6 

(4)  SembUf  that  no  action  lay  for  want  of  T.  l\.  234.,  vide  etiam  Crawford  v.  SatchwtUy 
notice  to  the  defendant  of  the  facts  bringing  Str.  1218.  Price  t.  Harwood,  3  Camp.  106. 
the  case  within  the  rule.  anti,  2023.  n.  (11.) 
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6.  The  Pleadings. 

By  Stat  7  Jac.  I.  c.  5.  and  21  Jac.  1.  c  12.,  in  any  action  of  trespass  or 
case  against  a  justice  of  the  peace,  mayor,  bailiff,  constable,  &c.  for  any 
thing  done  by  virtue  of  their  offices,  or  against  any  other  persons  acting  in 
their  aid,  and  by  their  command  concerning  their  offices,  the  defendant  may 
plead  the  general  issue,  and  give  the  special  matter  in  evidence. 

A  constable  can  justify  under  the  general  issue,  although  he  acted  without 
a  warrant,  provided  a  reasonable  charge  of  felony  be  made,  notwithstanding 
the  prisoner  be.  discharged  without  taking  him  before  a  magistrate,  and 
although  it  should  eventually  appear,  that  no  felony  was  committed. 

Where  a  defendant  in  trespass  pleads,  that  he  tendered  to  the  plaintififa 
certain  sum,  being  a  sufficient  amends,  the  plaintiff  should  reply,  that  the 
defendant  did  not  tender  the  sum  named,  or  that  that  sum  was  insufficient, 
and  not  that  he  did  not  tender  sufficient  amends.  (1) 

By  Reg.  Gen.  T.  T.  1  Vict.  (2),  if  the  defendant  intend  to  give  the  special 
matter  in  evidence,  under  the  general  issue,  he  must  insert  in  the  margin  of 
such  plea  the  words  <*  by  statute,"  otherwise  such  plea  will  be  taken  as  not 
having  been  pleaded  by  virtue  of  any  act  of  parliament.  (3) 

But  matter  of  justification  must  be  pleaded  specially,  and  proved  as 
pleaded  in  all  cases,  except  in  those  cases  to  which  reference  has  been 
made;  for  a  private  individual  is  not  within  stat.  21  Jac.  I.  c.  12.  unless 
acting  in  the  aid  of  a  constable.  (4) 

A  plea  of  justification  or  excuse  must  enumerate  and  cover  the  whole, 
or  the  plaintiff  without  a  special  replication  or  new  assignment  will  be  en- 
titled to  a  verdict  for  the  trespasses  proved  and  not  pleaded  to  (5) ;  for  he 
who  imprisons  another,  except  under  certain  statutes,  must  justify  himself 
by  showing  specially  to  the  court,  that  the  act  was  lawful :  thus,  a  plea  jus- 
tifying an  arrest  of  the  plaintiff  upon  the  ground  that  a  felony  had  been 
committed,  and  that  there  was  reasonable  ground  to  suspect  and  accuse 
the  plaintiff,  must  distinctly  state  the  specific  reasons  for  suspecting  the 
plaintiff.  (6) 

If  a  plea  of  justification  consist  of  two  facts  (7),  each  of  which  would, 
when  separately  pleaded,  amount  to  a  good'  defence,  it  will  sufficiently 
support  the  justification,  if  one  of  these  facts  be  found  by  the  jury. 

The  defendant  must  plead  specially  a  release  (8)  or  other  matter  in  dis- 
charge of  the  cause  of  action.  (9) 

Where  a  party  justifies  a  trespass  under  an  authority  given,  he  must  shew 
that  authority.  (10) 


(1)  WiUiama  ( CUrk)  ▼.  Price,  3  B.  &  Ad. 

695. 

(2)  4  Bing.  N.  C.  816.     8  A.  &  E.  279. 

(3)  Where  a  statute  enables  defendants 
to  plead  the  general  issue  and  give  the  spe. 
cial  matter  of  defence  in  evidence,  the  plea 
of  **  not  guilty  "  so  pleaded,  is  not  affected 
by  the  new  rules  of  H.  T.  4  Will.  4.,  but 
operates  as  before  they  were  framed,  putting 
in  issue,  not  only  the  defences  peculiar  to  the 
statute,  but  all  that  would  have  arisen  at  com- 
mon law.     Ron  v.  CUfUmy  1 1  A.  &  E.  631. 


(4)  Bond  v.  Rust,  2  C.  &  P.  342. 

(5)  Buth  ▼.  Parker,  1  Bing»  N.  C.  72. 

(6)  1  Chitt.  PI.  236. 

(7)  SpUsbury  v.  MickUthwaitet  1  Taunt 
146. 

(8)  Com.  Dig.  Pleader  (M.  12.).  9  Went 
15. 

(9)  Bird  v.  Randall,  3  Burr.  1353.  Tidd, 
652. 

(10)  1  Inst  283.  (a.)     MaUkew*  v.  Cerry, 
3  Mod.  137.     Carth.  73. 
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If  the  justification  be  under  judicial  process  between  the  party  to  the    The  Plsab- 
cause,  or  a  mere  stranger,  and  the  officer  who  executes  the  process  of  the         ^^^^ 
court,  the  party  to  the  cause,  or  mere  stranger,  must  set  forth  in  their 
plea  the  judgment  (1)  as  well  as  the  writ ;  but  the  officer  need  only  shew  the 
writ  (2)  under  which  he  acted,  for  he  is  bound  to  execute  the  legal  process 
of  the  court. 

When  the  action  is  brought  jointly  against  the  plaintiff  in  the  former 
action  and  the  officer,  they  may  sever  in  their  defence,  for  the  writ  would 
be  a  good  justification  to  the  officer ;  but  if  the  officer  join  the  plaintiff 
in  the  same  plea,  he  waves  the  benefit  he  may  have  himself;  and  if  the 
plea  be  bad  as  a  justification  for  the  other,  judgment  will  also  go  against 
him.  (3) 

And  so  if  they  join  in  the  plea,  and  it  be  bad  for  the  officer,  it  will  be  so 
likewise  for  the  other  party ;  as  where  he  does  not  shew  the  process  re- 
turned, under  which  he  justified.  (4)    ; 

Where  A.  B.  being  in  custody  of  the  marshal  of  the  King's  Bench  has 
been  charged  in  execution  on  an  attachment  issuing  out  of  the  court  of 
Exchequer,  at  the  instance  of  C.  D.,  there  must,  it  seems,  in  an  action  by 
A.  B.  against  C.  D.,  be  a  special  plea  of  justification  under  such  writ.  (5) 

Where  the  defendant  justifies  under  process  of  a  court  of  limited  juris-  Justification 
diction^  the  plea  should  shew,  that  the  cause  was  properly  subjected  to  such  p^^cEss  out 
jurisdiction.'(6)  of  inferior 

Where  the  defendant  justifies  under  process  of  an  inferior  court,  and  a  ^•o"*'^- 
special  authority  to  imprison,  the  plea  should  shew^  that  such  authority  was 
strictly  pursued. 

For  where  in  trespass  and  false  imprisonment  the  defendant  justified  under 
an  order  of  the  court  of  conscience  in  London,  which  directed  him  to  arrest 
the  plaintiff,  and  carry  him  to  the  compter,  and  imprison  him  till  he  paid 
9s.  6cL  virttUe  cujtiSy  he  took  him  and  detained  him  ;  this  plea,  on  demurrer, 
was  adjudged  to  be  bad  ;  for  the  order  was,  to  imprison  him  in  the  compter, 
which  the  plea  should  have  shewn  that  he  had  done,  as  he  confessed  he  took 
and  detained  him.  (7) 

Where  the  defendant  justifies  under  a  process  of  the  inferior  court,  <'  it 
is  sufficient  for  the  defendant  to  all^e  in  his  plea,  that  a  plaint  was  levied, 
and  process  prayed  in  the  inferior  court,  and  that  superinde  taliter  processum 
fuity  and  a  capias  was  awarded,  without  setting  out  all  the  proceedings  "  of 
the  inferior  court  at  length.  (8) 

Where  an  officer  or  other  person  justifies  under  process,  which  is  return- 
able, he  must  in  his  plea,  shew  that  it  was  returned,  or  the  plea  will  be 
bad.  (9) 

Where  a  constable  is  directed  to  arrest  a  person,  in  order^  that  he  might 
become  bound  to  appear  at  the  next  sessions,  an  arrest  long  after  the  ses- 

(1)  Brittany,  Cole,  Cartb.  443.  and  OUve'a  case,  Alarch,  117.     Moravia  v. 

(2)  T\tmer  r.  Fdgate,  1  Lev.  95.  Cotet  SZope«,  Wille8,37.recog.in^ean«v.  JfioiA&y, 
▼.  MichiOy  3  ibid.  20.  4  Taunt.  50. 

(3)  I  E«p.  N.  P.  356.  (7)   Smnstead  v.  LyddaJ,  1  Salk.  408. 

(4)  Ibid.  (8)  Per  Lee  C.  J.  in  Adame  v.  Freetnan, 

(5)  Bryant  v.  Clutton,  1  M.  &  W.  408.'  5  Sayer,  81. 

Dowl.  P.  C.  66,  (9)  Middleton  v.  Price,  I  Wils.  17.     Str. 

(6)  Johns  y.  Smith,  Cro.  Jac.  314.     Dye     1184. 
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Bions  next  after  the  date  of  the  warrant  is  good,  because  "  next  sessions " 
means  the  sessions  next  afler  the  arrest.  (1) 

In  justifying  a  trespass  under  the  process  of  a  foreign  court,  it  seems  that 
the  plea  should  be  formed  in  analogy  to  similar  justifications  under  the 
process  of  our  inferior  courts ;  but  at  any  rate,  a  plea  which  only  states, 
that  the  court  abroad  was  governed  by  foreign  laws;  that  the  property 
seized  was  within  its  jurisdiction  ;  that  ciBrtain  legal  proceedings  were  bad, 
according  to  such  foreign  laws,  against  the  property  in  question  in  such 
court,  having  competent  jurisdiction  in  that  behalf,  et  taUter processum^  Sfc,  ; 
that  the  defendant  was  ordered  by  the  said  court,  having  competent  author- 
ity in  that  behalf,  to  seize  the  property  —  is  bad,  as  being  too  general,  and 
not  giving  the  plaintiff  notice,  whether  the  defendant  justified  as  an  officer 
of  the  court,  or  party  to  the  cause :  or  of  what  nature  the  charge  was ;  or 
by  whom  instituted ;  or  what  the  order  of  seizure  was,  whether  absolute  or 
quousgue,  Sfc.  (2),  Mr.  Justice  Le  Blanc  observing,  **  The  principal  object 
of  putting  a  justification  of  this  sort  on  record  is,  to  give  the  other  party 
notice  of  what  he  is  to  answer." 

Where  there  are  a  series  of  matters  complained  of  in  trespass,  and  the 
plea  amounts  to  a  justification  of  all,  in  order  to  entitle  the  defendant  to  a 
verdict,  it  is  incumbent  upon  hiin  to  make  out  all  the  material  allegations 
in  his  plea;  therefore,  where  the  declaration  complained  of  an  assault, 
putting  the  plaintiff  out  of  a  shop,  and  imprisoning  him  in  custody  of  a 
police  ofiUcer,  and  the  plea  was  moUUer  manus  imposuity  to  remove  the 
plaintiff  from  the  defendant's  shop,  and  a  justification  of , the  imprisonment, 
because  the  plaintiff  had  assaulted  defendant,  and  the  assault  on  the  defend* 
ant  was  not  proved  :^It  was  held,  that,  although  without  it  the  first  part  of 
the  plea  was  sustainable,  yet,  being  a  material  allegation  to  maintain  the 
plea  as  to  the  imprisonment,  it  was  necessary  to  prove  it,  to  entitle  the  de- 
fendant to  a  verdict  (3) 

A  plea  justifying  an  arrest  by  a  private  person  on  suspicion  of  felony, 
must  shew  the  circumstances  from  which  the  court  may  judge,  whether  the 
suspicion  was  reasonable.  (4) 

A  private  individual  who  makes  the  charge,  and  puts  the  constable  in 
motion,  cannot  justify  under  the  general  issue ;  he  must  plead  the  special 
circumstances  by  way  of  justification,  in  order  that  it  may  be  seen,  whether 
his  suspicions  were  reasonable.  (5) 

Pleas  in  false  imprisonment,  justifying  a  detention  in  the  King's  Bench 
prison  for  chamber  rent  and  for  fees  separately,  are  not  either  of  them  sup- 
ported by  evidence  allowing  the  detention  to  have  been  for  chamber  rent 
and  fees  together ;  and  such  a  defence  requires  a  joint  plea.  (6) 

Where  the  declaration  charged  an  assault  and  battery  of  the  plaintiff,  and 
taking  him  into  custody  along  certain  streets,  and  imprisoning  him  on  a 
false  charge  of  an  assault  with  an  intent  to  commit  a  felony ;  to  which  it 
was  pleaded,  that  the  plaintiff  having  assaulted  the  defendant,  the  latter  gave 
the  former  in  charge  to  a  peace  ofiicer,  who  took  him  before  a  magistrate : 


(1)  Mayhew  ▼.  Parker,  8  T.  R.  110. 

(2)  CWte«  V.  Keith  {Lord),  2  East,  260. 

(3)  Reece  v.  Taylor,  4  N.  &  M.  470. 

(4)  Mure  v.  Kaye,  4  Taunt.  34.     Hall  v. 
J9ooM,3N.&M.dl6. 


(5)  AfObff^Aanv.Ctoy/on,  Holt*sN.P.C. 
478. 

(6)  StockdaUy,   Chapman,   7    C.   &   P. 
363. 
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(all  the  allegations  in  the  count  being  proved),  it  was  held,  that  the  plea    Tue  Flkao- 
was  no  sufficient  answer.  ( 1 )  


Where  the  justification  is  under  a  writ,  warrant,  or  other  process  of  a  RxrucATiON. 
court  of  record,  the  plaintiff  cannot  reply  de  if^'urid  generally,  putting  the 
whole  of  the  plea  in  issue  (2) ;  but  must,  according  to  the  facts  of  each 
particular  case,  either  specifically  deny  the  issuing  of  the  writ,  or  the  making 
of  the  warrant  (d),  or  protest  the  writ  or  warrant,  which  in  effect  admits  it, 
and  reply  die  injuria  as  to  the  residue.  (4) 

If  the  parties  have  been  guilty  of  any  illegal  conduct,  as  undue  violence, 
or  an  imprisonment  before  the  issuing  or  after  the  return  of  the  writ,  the 
plaintiff  should  reply  the  facts,  or  new  assign.  (5) 

And  matter  which  shews,  that  the  defendant,  by  subsequent  misconduct,   New  Assign- 
became  a  trespasser  ab  inUiOf  should  be  specially  replied.  (6)  hemt. 

The  object  of  a  new  assignment  is  to  correct  an  error  or  affected  error  in 
the  defendant's  plea ;  and  that,  where  there  is  no  traverse  of  the  plea,  it 
operates  as  an  entire  waver  and  abandonment  of  the  particular  trespass  jus- 
tified by  the  plea. 

Therefore,  in  a  case  where  the  plaintiff  brought  trespass  for  false  impri- 
sonment, and  the  defendant  justified  under  process  which  was  in  fact  irre- 
gular, but  the  plaintiff,  instead  of  traversing  the  plea  as  he  ought  to  have 
done,  and  relying  on  the  irregularity,  new  assigned  that  the  trespass  com- 
plained of  was  upon  another  and  a  different  occasion: — It  was  held,  that 
he  was  bonnd  to  prove  a  new  and  substantive  trespass  wholly  unconnected 
with  the  process;  and  as  there  was  only  one  arrest  and  imprisonment 
prored,  which  would  have  been  authorised  by  the  process  had  it  been  regular, 
it  was  answered  by  the  plea,  and  the  defendant  was  therefore  entitled  o  a 
verdict  (7) 


7.  Evidence.  Evidence. 

With  respect  to  justices,  it  has  been  enacted  by  stat  21  Jac.  1.  c.l2.  s.  5.,  Stat.  21  Jac.  1. 

"if  upon  the  trial  the  plaintiff  shall  not  prove  that  the  trespass  was  com-  ^^^'  "•  ^* 
mitted  within  the  county  wherein  the  action,  &c.  is  laid,  then  the  jury     '^^^J!^?*'* 

shall  find  the  defendant,  without  respect  to  the  plaintiff's  evidence,  not  within  the 

guilty ; "  and  by  stat.  24  Geo.  2.  c.  44.  s,  5.,  "  no  evidence  shall  be  given  county* 

by  the  plaintiff,  on  the  trial  of  any  such  action,  of  any  cause  of  action,  except  ®^**  ^^  ^®°"  -  • 
such  as  b  contained  in  the  notice  of  action.** 

In  Edwards  v.  Ferris  (8)  it  was  held,  that  under  a  notice  of  action  against  In  an  action 

a  magistrate  for  imprisoning  the  plaintiff  in  the  lock-up,  the  plaintiff  might  J^^*\?id'nc"" 

give  evidence  of  the  circumstances,  under  which  he  was  taken  into  custody  is  receivable  of 

on  the  Sundavt  and  of  what  took  place  before  the  mairistrate  on  the  Tues-  ***®  circum- 

•^  *^  1  J     u  li  "t^ncea  under 

day ;  but  that  be  could  not  give  evidence  of  a  declaration  made  by  one  of  which  the  ar- 
the  constables  a  month  before.  "•*  7*f  ""!*«» 

but  declarations 
made  a  month 

(1)  Stammers  V,  rear$Uy,  S  M.  &  ScAlO.         (5)  MonptivaU  v.'  SmOh,  2  Camp.  176,  previous  are 
10  Bing.  35.  177.     Bex  v.  Shakespeare,  10  East,  85.  inadmissible. 

(2)  1  Chitt.  PI.  593.    Com.  Dig.  Pleader         (6)  ShorUamd  v.  Govett,  5  B.  &  C.  485. 
(F.),19,  so.  (7)   OoA/e^  v.  2>aof«,  16  East,  82. 

(3)  Greene  ▼.  Jones,  1  Saund.  299.  (b.)  (8)  7  C.  &  P.  542. 

(4)  1  Chitt.  PI.  594. 
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In  an  action  for  false  imprisonmenty  evidence  of  a  different  imprisonment 
from  that,  for  which  the  action  is  brought,  is  admissible  as  inducement.  (1} 

Where  in  trespass  the  defendant  justifies  under  a  Jieri  faeidg,  and  the 
plaintiff  replies  a  detention  after  a  bail  bond  given,  an  actual  arrest  must  be 
proved ;  proof  of  the  execution  of  the  bail  bond,  coupled  with  the  admission 
of  the  trespass  in  the  special  plea,  is  not  sufficient  (2) 

In  an  action  against  the  assignee  of  a  judgment  for  maliciously  orer- 
marking  an  execution,  an  examined  copy  of  the  memorial  of  the  assign- 
ment of  the  judgment,  is  evidence  to  shew,  the  sum  of  money  m^itkmed  in 
the  assignment,  as  due  upon  the  judgment.  (S) 

In  an  action  for  false  imprisonment,  the  defendant  pleaded,  that  the  plain- 
tiff had  stolen  feathers  from  a  bed  in  a  ready-furnished  bed-room,  let  to  him 
by  the  defendant,  and  that  he  therefore  gave  the  plaintiff  into  the  custody 
of  a  policeman,  who,  because  the  plaintiff  resisted,  beat  the  plaintiff,  and 
took  him  to  a  station  house.  There  was  no  evidence,  either  of  any  resist- 
ance by  the  plaintiff,  or  of  any  blow  given  by  the  policeman :  —  It  was 
held,  that,  on  proof  of  the  other  allegation,  the  plea  was  substantially  made 
out(4') 

The  fact  of  the  defendant  being  a  constable  or  other  public  officer  is 
sufficiently  shewn  by  proof,  that  he  was  acting  as  such.  (5) 

Where  the  warrant  and  conviction  state  all  the  circumstances  which  are 
essential  to  give  them  validity,  and  are  connected  by  internal  reference,  no 
other  evidence  appears  to  be  necessary  than  their  production.  (6) 

In  trespass  for  false  imprisonment,  the  ontts  of  justifying  rests  on  the 
defendant ;  therefore,  in  trespass  for  causing  the  plaintiff  to  be  appre- 
hended under  a  justice's  warrant,  it  was  held,  that  the  plaintiff  might 
maintain  the  action,  without  producing  the  warrant.  (7) 

The  demand  from  the  constable  of  a  copy  of  his  warrant  under  stat  24* 
Geo.  2.  c44.  s.  6.  must  be  proved  by  the  production  of  a  duplicate  original 
without  a  notice  to  produce  (8) ;  and  it  is  sufficient,  if  the  demand  be  signed 
by  the  plaintiffs  attorney.  (9) 

Where  the  declaration  does  not  charge  the  defendants  as  officers,  the 
plaintiff  need  not,  in  the  first  instance,  prove  a  demand  of  a  copy  of  the 
warrant.  If  the  defendants  *'  mean  to  justify  under  the  warrant,  the  proof 
of  that  lay  on  them ;  when  they  came  to  that  part  of  the  case,  the  plaintiff 
must  prove  a  demand  of  a  copy  of  the  warrant"  (10) 

No  general  principle  can  be  laid  down  respecting  the  specific  amount  of 
damages ;  but  the  plaintiff  cannot  recover,  if  the  acts  of  the  defendant  were 
such,  that  any  reasonable  person  acting  without  passion  or  prejudice  would 
have  committed. 

In  trespass  for  false  imprisonment,  malice  appears  to  form  no  part  of  the 
cause  of  action.  However  fairly  and  considerately  the  defendant  may  have 
acted  towards  the  plaintiff,  if  the  imprisonment  turn  out  to  be  illegal,  the 


(1)  Neal  ?.  Mageet  1  Irish  Circuit  Cases, 

62. 

(2)  Reece  v.  Grijfiths,  5  M.  &  R.  120. 

(3)  Magmre  v.  Jrnutrongy  1  Hudson   & 
Brooke  (Irish),  313.  a. 

(4)  Atkinson  v.  Wame,  6  C.  &  P.  687. 

(5)  Anti,  1560.  tit.  Evidence. 

(6)  Strictland    v.   Wardy   7   T.    R.   631. 
633.  n. 


(7)  Holroyd  v.  Doncastery  11  Moore,  441. 
S.  C.  nom.  Hobroyd  v.  iMncastery  3  Bing. 
492. 

(8)  Jory  V.  Orchard,  2  B.  &  P.  39. 

(9)  Ibid. 

(10)  Per  Lord  Eldon  C.  J.  m  Price  t. 
Messenffer,  3  Esp.  N.  P.  C.  96. 
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defendant  ought  to  render  compensation  to  the  plaintiff  to  the  full  extent      Evidbnci. 
of  the  damage,  which  the  latter  has  sustained  by  reason  of  the  illegal  act  of  "^T  ^ 

the  former.     It  would  rather  seem,  that  damages  reduced  below   that  action. 
amount,  in  favour  of  the  bona  fidti  of  the  defendant,  would  be  inadequate 
damages ;  and  that  any  thing  exceeding  that  amount  given  in  respect  of  the 
malice  of  the  defendant  would  be  vindictive  damages. 

And  by  stat  24  Geo.  2.  c  44.  s.  2.  it  shall  be  lawful  for  such  justice  of  Stat.  24  Geo.  2 
the  peace,  at  any  time  within  one  calendar  month  after  such  notice  given, 
to  tender  amends  to  the  party  complaining,  or  to  his  agent  or  attorney ;  Tender  of 
and  in  case  the  same  is  not  accepted,  to  plead  such  tender  in  bar  to  any  *o^°<l^ 
action  brought  against  him,  grounded  on  such  writ  or  process,  together 
with  the  plea  of  not  guilty,  and  any  other  plea,  with  leave  of  the  court ; 
and  if  upon  issue  joined  thereon,  the  jury  find  the  amends  so  tendered  to 
have  been  sufficient,  they  shall  give  a  verdict  for  the  defendant;  and  in  such 
case,  or  in  case  the  plaintiff  become  nonsuit,  or  discontinue  his  action,  or 
judgment  be  given  for  such  defendant  upon  demurrer,  such  justice  of  the 
peace  shall  be  entitled  to  the  like  costs,  as  if  he  had  pleaded  the  general 
issue  only ;  and  if  the  jury  find  that  no  amends  were  tendered,  or  that  the 
same  were  not  sufficient,  and  also  against  the  defendant  on  such  other 
plea,  they  shall  give  a  verdict  for  the  plaintifi^,  and  such  damages  as  they 
think  proper,  which  he  shall  recover,  together  with  his  costs. 

Where  the  defendant  pleaded  40f.  amends,  and  the  tender  was  admitted 
by  the  replication,  and  the  notice  of  action  was  for  seizing  and  carrying 
away  goods  to  the  value  of  40f.  only,  it  was  held,  that  the  plaintifi*  could 
daim  no  more  than  40«.,  which,  being  covered  by  the  tender,  he  was  non- 
8uited.(l) 

By  Stat.  24  Geo.  2.  c.  44.  s.  3.  "  no  such  plaintifi*  shall  recover  any  ver-  Stat  24  Geo.  2. 
diet  against  such  justice  of  the  peace,  where  the  action  shall  be  grounded  ^'  ^'  ^  ^- 
OD  any  act  of  the  defendant  as  justice  of  the  peace,  unless  it  is  proved  upon  **l*i"'»ff  not 
the  trial  of  such  action,  that  such  notice  was  given  as  aforesaid ;  but  in  without  proof 
default  thereof  such  justice  shall  recover  a  verdict  and  costs."  of  notice. 

By  stat  43  Geo.  3.  c.  141 .  s.  1.  in  all  actions  brought  against  any  justice  Stat  4s  Geo.  3 
of  the  peace  on  account  of  any  conviction  made  by  virtue  of  any  act  of  ^-  ^'^^-  ^  ^• 
parliament,  or  by  reason  of  any  thing  done  or  commanded  to  be  done  by 
such  justice  of  the  peace  for  the  levying  of  any  penalty,  apprehending  any 
party,  or  for  or  about  the  carrying  of  any  such  conviction  into  efiect,  in  case 
such  conviction  shall  have  been  quashed,  the  plaintifi*,  in  such  action  (besides 
the  value  and  amount  of  the  penalty,  which  may  have  been  levied  upon  the 
plaintiff  in  case  any  levy  thereof  shall  have  been  made),  shall  not  be 
entitled  to  recover  any  more  or  greater  damages  than  the  sum  of  two  pence,  To  recover 
nor  any  costs  of  suit,  unless  it  shall  be  expressly  alleged  in  the  declaration  <l><n«ge8  there 
in  the  action  wherein  the  recovery  shall  be  had,  and  which  shall  be  in  an  allegation  of 
action  upon  the  case  only,  that  such  acts  were  done  maliciously,  and  with-  malice, 
out  any  reasonable  and  probable  cause. 

By  stat  43  Geo.  3.  c  141.  s.  2.  <<  such  plaintifi*  shall  not  be  entitled  to  re-  Sut  43  Gea3. 
cover  against  such  justice  any  penalty,  which  shall  have  been  levied,  nor  any  *•  ^^^'  ^  ^" 
damages  or  costs,  in  case  such  justice  shall  prove  at  the  trial,  that  such  plain-   P**^"^^  "ot 
tiff  was  guilty  of  the  offence,  whereof  he  had  been  convicted,  or  on  account  recover,  if 

(1)  Slringer  v.  Martyr,  6  Esp.  N.  P.  C.  134. 
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Evidence.      of  which  he  had  been  apprehended,  or  had  otherwise  suffered,  and  that  he 
Droved  that        ^^^  undergone  no  greater  punishment  than  was  assigned  by  law  to  such 

the  offence  was    offence." 

committed.  In  Massey  y,  Johnson  (I)  Lord  Ellenborough  said,  "It  appears  to  me, 

t"*^^ "fmi'  °^  ^^*  ^^®  ^""^  construction  of  the  act  is,  to  confine  the  protection  given  by 
borough  in  ^^  ^  magistrates  to  cases,  where  there  has  been  in  fact  a  conviction ; "  an 
Massey  v.  John-  informal  conviction  is  not  sufiicient  (2) 

In  Burky  v.  Bethune  (3)  Chief  Justice  Gibbs  said,  "  There  is  a  wide 
Chief  Justice  distinction  between  an  action  against  the  prosecutor  for  a  malicious  prose- 
Gibbs  in  Bur-  cution,  and  an  action  against  a  magistrate  for  a  malicious  conviction.  Id 
i«y  V.    t  une.     ^^^  former  case,  proof  that  there  was  in  reality  no  ground  for  imputing  the 

crime  to  the  plaintiff,  shews  that  the  prosecution  was  instituted  without  pro- 
bable cause,  and  malice  may  be  inferred  from  thence.  What  passed  at  the 
trial  is,  in  this  case,  immaterial.  The  prosecutor  may  have  sworn  to  the 
truth  of  the  charge,  but  that  will  not  shew  that  he  had  a  probable  cause  for 
it  In  an  action  against  the  magistrate  for  a  malicious  conviction,  the 
question  is,  not  whether  there  was  any  actual  ground  for  imputing  the  crime 
to  the  plaintiff^  but  whether,  upon  the  hearing,  there  appeared  to  be  none. 
The  plaintiff  must  prove  a  want  of  probable  cause  for  the  conviction,  which 
he  can  only  do,  by  proving  what  passed  upon  the  hearing  before  the  magis- 
trate, when  the  conviction  took  place.  The  magistrate  has  nothing  to  do 
with  the  guilt  or  innocence  of  the  offender,  except  as  they  appear  from  the 
evidence  laid  before  him.  The  conviction  must  be  founded  upon  that  evi- 
dence alone,  and  it  is  impossible  to  shew,  that  there  was  no  probable  cause 
for  the  conviction,  without  shewing  what  that  evidence  was.*' 

Where  A.  caused  B.  to  be  taken  into  custody  on  suspicion  of  felony,  and 
taken  before  a  magistrate,  who  remanded  B.  for  two  days,  and  then  dis- 
charged him :  —  It  seems,  that  B.,  on  a  declaration  for  false  imprisonment 
(in  the  usual  form),  cannot  recover  for  the  two  days'  imprisonment  after  the 
remand.  (4) 
Where  defend-        In  an  action  for  false  imprisonment,  the  defendant  justified  on  the  ground 
"rov'r  n"t  ^1      ^^  ^^®  plaintiff  having  been  his  lodger,  and  after  she  had  left  her  apartments, 
that  a  felony       he  discovered  that  some  feathers  were  missing  from  a  bed,  which  she  had  oc- 
had  been  com-     cupied,  and  that  he  suspecting  her  to  be  the  person  who  had  stolen  them, 

mitted,  but  that        ^      '  .     ,  .       j    .    o  r.  j    .t    .    i       ,   n      . 

he  had  reason-  caused  her  to  be  apprehended,  &c.  It  appeared,  that  the  defendant  took  a 
able  groundH  to  policeman  at  night  to  the  new  lodgings  of  the  plaintiff  a  few  days  after  she 
pbhrtiff  aTthe  ^**^  ^®**'  '*^®  house,  and  had  her  apprehended  and  taken  to  the  station-house, 
offender.  and  the  next  day  she  was  examined  before  the  magistrate  and  discharged :  — 

It  was  held,  that  as  the  defendant  had  taken  the  law  into  his  own  hands,  and 
not  adopted,  as  a  prudent  person  would  under  such  circumstances,  the  cau- 
tious course  of  having  previous  investigation  by  a  magistrate,  and  obtaining  a 
warrant  from  him,  it  was  incumbent  on  him  to  make  out  to  the  entire  satis- 
faction of  the  jury,  not  only  that  a  felony  had  been  committed,  but  that  the 
circumstances  of  the  case  were  such,  that  they  or  any  reasonable  person 
acting  without  passion  or  prejudice,  would  fairly  have  suspected  the  plaintiff 
of  being  the  person  who  had  committed  it.  (5) 

(1)  12  East,  71.  (4)  Holtum   v.    Lotun,   6  C.  &  P.  726. 

(2)  Ibid.  Qiuere,  Whether  he  could  do  so.  If  it  were 

(3)  5  Taunt.  583,  584.  stated  as  special  damage?     Ibid. 

(5)  Allen  v.  Wright,  8  C.  &  P.  522. 
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la  au'  action  of  trespass  and  false  imprisonment,  for  causing  a  person  to      Evidence. 
be  taken  to  a  police  station-house^  if  it  appear,  that  the  going,  proceeded  pj  .  ^j«    , 
originally  from  the  plaintiff's  own  will,  the  defendant  will  be  entitled  to  a  tarily  going 
verdict  on  either  "  not  guilty,"  or  "  leave  and  license,"  pleaded ;  but  the  ^*^  » ^^^^ 
plaintiff  will  not  be  deprived  of  his  right  to  recover  damages,  if  it  appear  charge  pre- 
that,  beinff  acted  upon  by  the  defendant's  having  made  a  charge  of  felony  ferred  against 
against  him  in  the  presence  of  a  policeman,  he  went  voluntarily  with .  the 
policeman  to  the  station-house,  for  the  purpose  of  meeting  the  charge.  (1) 

In  an  action  for  false  imprisonment,  by  giving  the  plaintiff  in  charge  to  a  Plamtiff  guilty 
police  officer,  the  defendant  may,  in  mitigation  of  damages,  go  into  evidence  of"  personal  an- 
te shew,  that  the  plaintiff  had  for  several  days  been  in  the  habit  of  going 
after  him  and  annoying  him.  (2) 

In  an  action  for  false  imprisonment,  where  a  verdict  for  200/.  damages  was  New  Trial. 
given  for  one  night's  confinement  in  a  prison,  and  evidence  of  a  trespass  by 
the  defendant  on  the  goods  of  the  plaintiff,  arising  out  of  the  same,  transac- 
tion, conunitted  on  the  following  day,  was  admitted  for  the  purpose  of 
shewing,  that  the  defendant  was  actuated  by  malice :  —  It  was  held,  to  be  no 
ground  for  granting  a  new  trial.  (3) 

The  defendant  having  in  mitigation  of  damages,  adduced  evidence  of  the 
state  of  accounts  between  himself  and  the  owners  of  the  fund,  which  the 
plaintiff  was  recovering,  under  an  irregular  order,  at  the  time  of  his  being 
given  into  custody,  and  the  jury  having  been  told,  that  the  fact  shewn,  was 
no  mitigation  of  defendant's  conduct,  the  defendant's  witnesses  were  allowed 
to  be  cross-examined  as  to  bill  tninsactions  between  the  defendant  and  the 
owners  of  the  fund,  for  the  purpose  of  negativing  the  state  of  accounts  set 
up  by  the  defendant,  although  it  was  objected,  that  such  an  inquiry  could 
not  be  gone  into,  unless  the  bills  were  produced  :  —  It  was  held  to  be  no 
ground  for  granting  a  new  trial.  (4) 

To  induce  the  court  to  grant  a  new  trial  on  the  ground  of  excessive 
damages,  it  must  be  shewn,  that  they  are  very  excessive,  or  that  a  perverted 
view  of  the  case  has  been  taken  by  the  jury.  (5) 


8.  Payment  op  Money  into  Court  —  Postponement  op  Trial  —    Paymemt  op 

Costs.  J?^''"  '"^ 

Court — Posr- 

By  Stat  3  &  4  Will.  4.  c.  42.  s.  21.  payment  of  money  into  court  for  false  x^^JJll^J^J^ 
imprisonment  is  not  allowed. 

Where  an  action  is  brought  for  false  imprisonment,  and  the  defendant  Postponement 
afterwards  prefers  an  indictment  against  the  plaintiff  for  an  assault^  which  ^'  Trial. 
was  the  offence  charged  to  have  been  committed,  when  the  plaintiff  was 
imprisoned,  the  court  will  not  compel  the  plaintiff  to  try  his  cause,  until 
the  other  proceedings  are  terminated.  (6) 

By  Stat  3  &  4  Vict  c.  24.  s.  2.  (7),  if  the  damages  are  less  than  40;.,  the  Costs. 
plaintiff  is  not  entitled  to  recover  costs,  unless  the  judge  immediately  after  Stat,  s  &  4 

Vict  c.  24.  s.  2. 


(1)  PeUn  ▼.  Sianway,  6  C.  &  P.  737. 

(2)  Thomas  y.  Powell,  7  ibid  807. 

(3)  Edga  ▼.  Francit,  1  M.  &  G.  222. 

(4)  Ibid. 


(5)  Ibid. 

(6)  Long  ▼.  Hvtchins,  1  Hodges,  66, 

(7)  Anti,  228. 
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F*Ti»HT  or       the  trial  certify,  that  the  treapass  or  grievance  wu  wilful  and  malicious,  or 

Cgo^y that  the  actioa  was  brought  to  try  a  right. 

I'onroMiiRHT  By  Btat.  24  Geo.  2.  c.  44.  s.  7-,  "  where  pluntifT  in  any  snch  action  agaiott 
^r^mxAL—       any  joBtlee  of  the  peace  obtainB  a  verdict,  he  shall  be  entitled  todouble  co«t», 

if  the  judge  (before  whom  the  cause  is  tried)  in  open  court  will  certify  on 

Sui.94  Of>.a,  jijg  jj^p^  of  tj,g  record  that  the  injury  for  which  such  action  was  brought 
was  wilfully  and  maliciously  committed."     This  enactment  relates  only  to 
the  costs  incurred  in  the  ordinary  course  of  law.  (1) 
Stat  SI  Jm.  1.       By  stat.  21  Jac.  1.  c  12.  s.  5.,  if  the  verdict  shall  pass  with  defendant, 
e.  IS.  *.  5.  Of  plaintiff  become  nonsuit,  or  suffer  any  discontinuance,  defendant  gbiU 

Double  corts.      i,^,g  jo„,j,e  ^Qgts.  (2) 

Stat.  43  Geo.8.       Stat.  43  Geo.  3.  c.  141  s.  2.,  which  deprives  a  pifuntiff  of  his  costs  of 
1. 141,  a.  2.        g^jt  against  a  magitsrate,  if  the  latter  prove  at  the  trial  that  the  plaintiff 
was  guilty  of  the  offence  imputed,  only  applies  to  cases  where  the  conviction 
has  been  quashed.  (S)        ■ 
Wbm,  pre*  In  trespass  for  assault  and  false  imprisonment,  the  defendant  pleaded,  u 

3'&'4  ^L*"^  to  the  seizing  and  laying  hold  of  the  plaintiff,  that  it  was  done  to  prevent  a 
0.34.,  the  judge  breach  of  the  peace.  The  jury  found  a  verdict  for  the  plaintiff  with  Ir. 
had  DO  power  damages,  and  the  jadge  certified  under  stat  43  Eliz.  c.  6.  a.  2. :  —  It  was 
fjont^  held,  previously  to  stat.  3  &  4  Vict  c.  24.,  that  as  a  battery  was  admitted 

OD  the  face  of  the  record,  the  judge  had  no  power  to  certify,  and  there- 
fore that  the  plaintifi'  was  entitled  to  his  costs.  (4) 

(1 )   ThoBuu  T.  Saundtn.  I  A.  &  E.  553.  constable,  &e.      Bui  it  is  not  neccsaary  that 

(3)  Tbe  officer  or  person  acting  in  aid,  in  thii  ceniBeale  abould  be  granted  at  the  trial 

order  to  entitle  himaclf  to  double  eosti,  mutt  Akoh.  2  VeuL  45. 

oinain  a  certificate  tratn  (he  judge,  that,  at        (3)  Sogtri  v.  Jona  (Clerk),  5  D.  &  R. 

the  time  of  the  trespax.  he  was  ■  mayor,  26S.  .S  B.  &  C  409.    R.  &  M.  1 29.    Gray  t. 

eonitable,  kc.  and  in  tbe  eiecution  of  his  Coohnt,  16  Eaat,  1 3. 

office,  or  that  he  was  acting  ID  aid  of  nia/or,        (4)  Scrnim  y.  Taflor,  8  DowLF.C.  I  iO. 
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INFANT. 

1.  Contracts  which  can  be  enforced  by  an  Infant,  pp.  2048,  2049. 

2.  Contracts  made  durante  minoritate,  which  can  be  enforced 

against  an  Infant,  pp.  2049,  2050. 

Friendfy  Soeiefy  Act,  10  Geo.  4.  e.  55.  «.  32.  —  Acts  of  NiCKSsirr  bind  ak  xv- 
FAHT  —  Pruentation*  to  benefices  —  Admittancee  to  and  grants  of  copyholds  — 
Liability  for  acts  ofsoHcUor  —  Money  advanced  to  liberate  an  infant  from  tmprt. 
sonment-^  Judgment  of  Lord  Alvanley  in  Clarke  v.  JjeBlie— Contract  of  marriage 

—  Where  cm  ejectment  cannot  be  brought  without  giving  notice  to  quit. 

3.  Pecuniary  Payments,  and  Securities  for  pecuniary  Payments, 

BY  AN  Infant,  p.  2051. 

Money  cannot  be  recovered  when  paid  by  an  infant  for  value  —  Judgment  of  Oiief 
Justice  Gibbs  in  Holmes  v.  Blogg  —  Judgment  of  Lord  Kenyan  in  WUson  v. 
Keuse  —  Bond  debts —  Account  stated —  BiUs  of  exchange, 

4.  Pecuniary  Payments  to  an  Infant,  p.  2052. 

Money  advanced  to  an  infant,  although  for  an  apprentice  fee,  eemnot  be  recovered — 
Judgment  of  Lord  Kenyan  in  Smith  v.  Gibson  —  Fraudulent  concealment  of  age 

—  Equity  wiU  relieve,  where  money  is  lent  to  an  infant  to  purchase  necessaries  — 
Taymenis  on  account  of  wages  to  purchase  necessaries. 

5.  Necessaries,  pp.  2052—2057. 

I.  RisroKsiBiLiTT  OF  Farkkts,  pp.  2052,  'i053. 

Ihtrents  bound  to  euppiy  their  children  with  necessaries  —  The  father  is  the  person  to 

judge,  what  is  proper  for  his  children — A  father  who  gives  no  author^,  and  enters 

into  no  contract,  is  no  more  liable  for  goods  suppHed  to  his  son,  than  a  mere  Granger 

—  Judgment  of  Lord  Abinger  in  Mortimore  v.  Wright  —  Parent  not  bound  to 
educate  his  children, 

II.  Wucv  THE  Infant  is  liable,  pp.  2053,  2054. 

If  an  agreement  be  for  the  benefit  of  an  infant  at  the  time,  it  wiU  bind  him  —  Judg~ 
ment  of  Mr,  Justiee  BuUer  in  Maddon  v.  White  —  If  a  father  give  his  son  a 
reasonable  allowance  for  his  expenses,  the  son  is  solely  liable  — .  Judgment  of  Lord 
Kenyan  in  Crantz  v.  Gill. 

HI.  What  abb  Nbcbssabibs,  pp.  2054—2057. 

What  are  necessaries  or  not,  is  usually  a  question  of  fact  for  the  jury  —  Judgments 
of  Mr,  Baron  Alderson  in  Peters  v,  Fleming  and  Burghart  v.  Angerstein  — 
Regimentals —  Horses  —  JeweBery  —  Lodgings-^ HousC'rent —  Wife  and  children 
^  Wife's  child  by  a  farmer  husband. 

IV.  What  abb  n6t  Nbcbssabibs,  p.  2057. 

6.  Irresponsibility  for  trading  Contracts,  pp.  2057—2059. 

Judgment  of  Lord  Kenyan  in  Dilk  o.  Keighley  —  Goods  sent  to  a  minor  but  not 
received  by  him  until  after  the  age  of  twenty^one  —  LRre  of  house  —  House  re- 
pairs  —  Reference  to  arbitration —  Recitals  in  a  deed —  Cognovit—  Covenant 
cannot  be  maintained  for  refusing  to  serve  under  an  indenture  of  apprenticeship  — 


9MS 


INFANT. 


IrretjpontibUitff  at  an  innketper"-^  Cannot  he  a  hatdtrupi  ;  nor  iahe  tlu  benefit  $fiki 
Ineoivent  Act —  Liability  or  paatmses  and  co-contaactors. 

?•  Personal  Incapacities,  p.  2059. 

8.  Ratification  after  full  Age,  pp.  2059 — 2062. 

Contract  of  an  infamt  voidable  onfy  —  Moral  MigaHon  to  pay,  ie  an  adeqnate  am- 
eideration —  Stat.  9  Geo.  4*  e.  14.  e,  S.—"**  Signed  by  the  party  chargeaNt 
thereby**  —  Nothing  but  a  written  promiee  wiU  render  an  admit  ludde  for  a  voidaiU 
dd>t  —  Circttmstanees  under  which  a  written  promise  will  be  invalid —^  JwdgmaA 
of  Lord  Alvanley  in  ftarmer  y.  Killing —  Dale  of  promiee  •—  Written  promiet  to 
pay  a  debt^  btU  wi^ut  a  date,  or  amount  of  debt,  or  creditor' t  name  —  Judymad 
of  Mr.  Justice  Patteson  in  Hartley  v.  Wharton —  Voidable  contracts  may  be 
eonjlrmed  conditionally  —  Comtikuikg  contracts  —  Disaffirmance  of  partner^ 
— Conjirmaiion  of  lease —^  Employment  dmring  minority,  and  continued  whe*  if 
age — Confirmation  of  marriage  settlement —  When  bond  cannot  be  confirmed. 

9.  Liability  for  Torts,  pp.  2062,  2063. 

10.  Appearance,  pp.  206S>  2064. 

An  infant  must  appear  by  guardian  or  prochein  amy  —  When  the  court  wiB  appeist 
a  guardian  —  Parent  falsdy  appearing  as  guardian,  for  a  minor  defendant  — 
Prochein  amy  can  sue  without  authmityfrom  his  minor -^  Admission  ofguardum 
—  Effect  of  infant  appearing  in  person  or  by  attorney. 

11.  Declaration  —  Pleadings  ^&  and    Payment    op    Money    into 

Court,  p.  2064,  2065. 

12.  Evidence,  pp.  2065,  2066. 

Proof  of  infancy  lies  upon  defendant  —  If  plaintiff  reply  **  neeettaries,*^  no  proof  of 
infancy  need  be  given  —  Incumbent  on  j^ntiff  to  prove  the  articles  were  **  neea- 
saries  **—  Ratification  after  fuU  age  —  Conditional  promise  —  PrioMi  Ihcie  m- 
denee  of  necessaries  to  charge  a  father  —  Joint  contracts. 

13.  Costs,  p.  2067. 

Liability  of  infant  defendant — Attachment  does  not  generally  lie  against  the  guar£an 
of  an  infant  for  costs  —  When  security  for  costs  will  be  required —  Costs  of  an 
infant  plaintiff  when  nonsuited --^  Court  wiU  not  discharge  infant  for  costs  in  an 
action  of  tort. 


Contracts 
which  can  be 
knforcrd  by 
AN  Infant. 


1.  Contracts  which  can  be  enforced  by  an  Infant. 

Infancy  is  a  personal  privilege,  of  which  no  one  can  take  advantage  but 
the  infant. 

The  general  presumption  of  law  is,  that  an  infant  does  not  know  his  own 
rights  (1);  and  although  the  promise  of  an  infant  be  not  binding  at  his 
election  (2)  except  for  necessaries,  yet  he  may  take'  advantage  of  any  pro- 
mise made  to  him,  although  the  consideration  be  merely  the  infant's  piiomise, 
as  in  an  action  on  mutual  promises  to  mkrry  (3) ;  on  a  contract  for  the 
purchase  of  potatoes  (4) ;  or  submission  to  a  reference.  (5) 


(1)1  Tnst  246.  King  v.  D'Uliston,  Show. 
83. 

(2)  Bruce  y.  Warwick  (in  error),  6  Taunt 
118.     2M.&S.205. 


(3)  Holt  Y.  Ward,  Bull.  N.  P.  155.  (a.) 
Holt  V.  Clareneieux,  Str.  937. 

(4)  Warwick  v.  Bruce,  2  M.  &  &  205. 

(5)  Knight  v.  Stone,  Sir  W.  Jones,  164. 
Noy,  93. 
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If  a  person  jointly  interested  with  an  infant  in  a  lease^  obtain  a  renewal   Cohtracts 
to  himself  only,  and  the  lease  prove  beneficial,  he  will  be  a  trustee  for  the  ^^»cto"bt* 
infimt  who  may  claim  his  share  of  the  benefit ;  but  if  it  do  not  prove  bene*  ak  Immjit. 
ficial,  he  must  take  it  upon  himself.  (1 ) 

Where  a  minor  by  himself  and  his  guardian  agreed  to  let  the  defendant  a  Levee  cannot 
farm,  which  he  refused  to  hold  when  the  minor  came  of  age,  upon  the  ground,  jjf^gj^ue^ 
that  the  la^r  was  under  age  at  the  time  of  the  contract,  it  was  decreed  in  of  the  minority 
equity,  that  the  defendant  should  take  a  lease,  and  should  pay  all  costs.  (2)  ^*^®  lessee. 

The  anns  probandi  minority  does  not  lie  with  the  minor,  but  with  the 
adversary,  in  actions  upon  mutual  contract*  Thus,  in  an  action  on  an  agree- 
ment for  a  Scotch  tack  made  with  the  tutors  of  a  minor,  and  the  action  was 
brought  in  his  own  name,  it  was  held^  that  being  made  for  his  benefit,  it 
was  competent  for  him  to  sue  in  his  own  name  upon  the  contract,  and  that  ■ 
it  lay  upon  the  defendant  to  shew,  that  the  plaintiff  was  a  minor  at  the  time 
of  the  action  brought.  (3) 

An  infant  is  not  bound  by  any  forfeiture  annexed  to  a  contract ;  and  his  Infwit  not 
obligation  with  a  penalty^  even  for  necessaries,  is  absolutely  voi.d  (4) ;  there-  J**'?-^  ^^  *"^ 
fore,  an  infant  can  recover  back  a  sum  which,  while  an  infant,  he  may  have  nexed  to  a 
paid  in  advance  towards  a  share  in  the  trade  of  A.B.,  to  be  retaiued  by  A.B.  as  contract 
a  forfeiture^  if  the  infant  failed  to  fulfil  an  agreement  to  enter  into  partnership 
vilh  A.  B.     Thus,  in  Corpe  v.  Overion  (5)  Mr.  Justice  Alderson  observed.  Judgment  of 
"  The  parties  agree  in  1832  to  enter  into  partnership  in  the  folloiHring  January,  ^f'^  Justice 
and  100^  was  to  be  paid  down,  to  be  forfeited,  if  the  plaintiff  should  decline   corper.  Over' 
to  perform  his  contract.   Before  the  contract  is  performed,  one  of  the  parties  <»»• 
revokes  it,  and  remits  the  other  to  the  same  situation,  as  if  the  contract  had 
never  been  made.     There  is  no  ground,  therefore,  on  which  he  can  claim  to 
retain  money  for  the  purpose  of  enforcing  the  execution  of  a  contract,  which 
tbe  law  says  an  infant  shall  not  enter  into.    In  this,  the  case  is  clearly  dis- 
tioguishable  from  Holmes  v.  Blogg.  (6)    Here  the  infant  has  had  no  enjoy- 
ment of  any  advantage  from  the  contract ;  in  Holmes  v.  Blogg  he  had 
enjoyment,  for  a  period,  of  premises  demised  to  him ;  and  so  far  was  in  the 
same  situation^  as  if  he  had  paid  for  expensive  clothes  or  other  articles  not 
necessary,  and,  after  wearing  them,  had  brought  an  action  for  the  price.    In 
such  an  action,  he  could  not  be  allowed  to  recover,  although  the  tradesman,  , 

if  unpaid,  could  not  have  enforced  payment.** 


2.  Contracts  maue  durante  Minoritate,  which  can  be  CowraACTs 

ENFORCED    AGAINST  AN   InFANT.  MnrORiTAT^" 

It  is  enacted  by  the  Friendly  Society  Act  (10  Geo.  4.  t.  56.  s.  32.),  « that  ^"^j^^"  " 
a  minor  may  become  a  member  of  any  such  society,  and  shall  be  em-  against  an 
powered  to  execute  all  instruments,  give  all  necessary  aoquittances,  and  ^>'^^^'' 
enjoy  all  the  privileges,  and  be  liable  to  all  the  responsibilities  appertaining  ^^^^rt,^ 

Geo.  4.  c.  56* 
■  32 

(1)  Exp.  Grace,  1  B.  &  P.  376.  (4)  Co.  Litt  172.  (a.)  • 

(2)  OagUm     v.   Aehdown,  9   Vin.    Abr.         (5)  lOBing.  259. 
Iniant,  S98.  [G.  4.].  (6)  8  Taunt.  508. 

(3)  FUzmauriee  v.  Waugh,  S  D.  &  R.  273. 
Ganwyte  t.  Waugh,  2  ibid.  277. 
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CoMTRACTg        to  members  of  matured  age,  notwithstanding  his  or  her  incapacity  or  dis- 
MADE  DURAMTB   ability  Itt  law  to  act  for  himself  or  herself:  provided  always,  that  such  minor 

MXMORITATE)  •'  r  J     ' 

WHICH  «AN  Bx    be  admitted  into  such  society  by  and  with  the  consent  of  his  or  her  parents, 
KNFORCED  mastcrs,  or  guardians.*' 

AOAIMST  AN 

Infant.  Acts  of  necessity  bind  an  infant  —  as  presentations  to  benefices,  admit- 

tances  to,  and  grants  of,  copyholds.  (1) 

Acts  op  Ne-  ^^  infant  is  seemingly  bound  by  the  conduct  of  his  solicitor  in  a  cause  (2); 

CBSSITY  BIND  ,./.xv 

AN  Infant.       and  by  a  decree  in  a  court  of  equity.  (8) 

Presentations         A  person  who  pays  for  an  infant^  at  his  request,  a  debt  which  the  latter 

to  benefices ;       jj^d  contracted  for  necessaries,  stands,  even  at  law,  in  the  situation  of  the 

admittances  .   .     ,         ...  ,  ^-t         »         e  'j  /^\ 

to,  and  srants  original  creditor,  and  may  sue  the  minor  for  money  paid.  (^) 

of,  copyholds.  Thus,  in  Clarke  v.  Leslie  (5)  Lord  Alvanley  said,  "  If  the  defendant  had 

Liability  for  y^eeu  taken  into  custody  for  a  debt  contracted  for  necessaries,  discharging 

that  demand  would  be  to  pay  for  necessaries ;  so  if  the  defendant  had  been 

vanced  to  ^^  execution ;  that  is,  if  at  all  events  the  defendant  had  made  herself  liable 

liberate  an  in-  to  the  debt,  and  could  not  controvert  it,  paying  that  debt,  I  think,  would 

vA  nm™  t""  ^®  necessaries.     This  is  my  opinion ;  and  it  was  the  opinion  of  other  judges 

J  dmsent  of  ^^  great  learning :  but  I  think,  that  the  plaintiff  must  shew,  that  debt,  which 

Lord  Alvanley  was  SO  paid  here,  was  either  for  necessaries,  or  that  the  party  was  in  execu- 

in  Oarht  v.  ^^^j,^     jf  ^.j^jg  ^j^g  ^q^  ^q  |jg  required,  an  arrest  for  a  supposed  or  fraudulent 

debt  might  be  made,  and  the  infant  might  be  subjected  to  the  payment  of 

the  money  advanced  to  liberate  her  from  an  arrest,  for  a  demand  for  which 

an  infant  could  not  legally  be  made  liable.'* 
Contract  of  A  feme  infant  may  sometimes  be  bound  by  a  marriage  contract,  if  there 

marriage.  ^^  j^  equitable  and  bond  Jide  settlement  of  her  property,  with' the  consent 

of  her  friends  and  relations.  (6) 
When  an  eject-       Where  an  ejectment  brought  on  the  demise  of  an  infant,  has  been  com- 
be brought         promis^,  and  the  tenant  in  possession  has  attorned  to  the  infant,  though  the 
without  giving    lessor  of  the  plaintiff  on  his  coming  of  age  does  not  accept  rent,  or  any 
notice  to  quit,     otherwise  confirm  the  tenancy,  yet,  as  the  former  ejectment  was  brought 

at  his  suit  and  for  his  benefit,  he  will  not  be  allowed  to  treat  the  tenant 

as  a  trespasser,  and   bring  a  new  ejectment,  without  giving  notice   to 

quit.  (7) 

(1)  Zoueh  V.  Partona,  3  I^urr.  1801.  Eve-  (2)   TiUotwn  v.  Hargrave,  3  Madd.495. 
lyn  (^Bart.)  v.    Chiehetter,  ibid.   1717.      In  (3)    fVall  v.  Bushby,  1  Bro.  Ch.  Ca.  484. 
conveyance  of  property  specifically  devised  (4)  Male  v.  Robert*,  3  Esp.  N.  P.  C.  163. 
to  a  minor,  if  it  were  made  at  an  under  Marhw  v.  Pitfeild,  I  P.  Wms.  5.58.     EUig  v. 
value,  or  if  there  appear  any  circumstances  EUisj  5  Mod.  368.     12  ibid.  197.     Earie  v. 
from  whence  fraud  may  be  presumed,  a  court  Peale,    10   ibid.    67.     Finley   v.   Jowk,   13 
of   equity  will  set  aside   the   conveyance.  East,  6. 
though  made  with  the  consent  of  the  minor  (5)  5  Esp.  N.  P.  C.  29. 
himself,  and  of  other  persons  who  were  in-  (6)  Aitudie  v.  Medlycott,  9  Ves.  14.  MUnet 
terested,  and  by  the  person  in  whom  the  v.  Harewood  (Lord),  18  ibid.  259.    1  Powell 
legal  estate  vested.     Bailie  v.  Bailie,  Ridg.  on  Contracts,  41.  51.  53.     Corny n  on  Con- 
Lapp,  &  Seh.  (Irish),  364.  tracts,  622.     Chitty  on  Contracts,  145. 

A  testamentary  guardian  can  make  a  lease  (7)  Doe  d.  Miller  v.  Noden,  2  Esp.  N.  P. 

of  the  infant's  lands  for  the  minority.     Shaw  C.  530. 
V.  Shaw,  Vernon  &  Scriven  (Irish),  607. 
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S.  Pecuniary  Payments,  and  Securities  for  pecuniary  PecuniIry 

Payments,  by  an  Infant.  Patmints, 

'  AND  SeCURI- 

In  Holmes  v.  Blogg{i)  it  was  held,  that  an  infant  could  not,  in  avoiding  -^u^^y  Pay- 
a  lease  made  by  him  during  his  infancy,  recover  back  a  sum  of  money  which  ments,  by  ak 
he  had  paid  as  a  premium  in  consideration  of  it ;  Chief  Justice  Gibbs  stat- 
ing, « In  Lord  Chief  Justice  Wilraot's  notes  of  opinions  and  judgments,  it  be°jrecovCTed°* 
appears  that  Lord  Hardwicke  and  Lord  Mansfield  were  of  opinion,  with  when  paid  by 
the  majority  of  the  judges,  that  *  if  an  infant  pays  money  with  his  own  band,  *»  mfant  for 
without  a  valuable  consideration,  he  cannot  get  it  back  again/*' (2)  "We  j  ^'^^^^ 
therefore  think  this  action  cannot  be  maintained,  upon  the  ground,  that  the   Chief  Justice 
infant  having  paid  the  money  with  his  own  hand,  cannot  recover  it  back  5?^^®  ^" 
aga*n.   (8)  Bia^^, 

So  likewise,  in  Wilson  v.  Kearse  (4),  Lord  Kenyon  was  of  opinion,  that  judgment  of 
"  though  an  infant  was  not  compellable  to  complete  a  contract,  yet  that  I^«*  Kenyon 
when  he  had  paid  money  under  it,  he  could  not  recover  it  back,  unless  he  jcearse. 
could  shew,  that  fraud  had  l)een  {practised  on  him/* 

An  infant  can  on  no  account  bind  himself  in  a  bond  with  a  penalty  con-  Bond  debts, 
ditioned  for  payment  of  interest  as  well  as  principal.  (5) 

An  infant  cannot  state  an  account  (6),  except  before  auditors  appoiDted  Account 
in  a  court  of  record,  (7)     But  this  could  only  be,  where  the  infant  was  ■•■••^ 
phuntiff;  as  an  action  of  account  does  not  lie  against  an  infant  (8)^  even 
though  the  items  consist  of  necessaries.  (9) 

Yet  it  has  been  held,  that  an  infant  may  bind  himself  by  single  bill,  i,e,  a 
hond  without  a  penalty,  to  pay  for  necessaries.  (10) 

An  infant  is  not  liable  on  a  bill  of  exchange  to  which  he  is  a  party.   Bills  of  ex- 
although  it  were  given  for  necessaries.  (11)  change. 

If  a  party  accept  a  bill  after  he  has  attained  the  age  of  twenty-one,  it  is 
no  objection,  that  it  was  actually  drawn  before,  in  discharge  of  a  debt  in- 
curred, while  he  was  an  infant  (12) 

(1)8  Taunt.  511.  (10)  Cupworth*s  ecue,  1  Rol  Abr.  Enfants 

(2)  Wilmot's  notes,  226.  ».  (C).  729.    Hutsei  v.  Lee,  1  Lev.  86.  conird, 

(3)  In  Corpe  v.  OveHon  (10  Bing.  256.)  21  Hen.  6.  SI.,  et  vide  18  £dw.  4.  2. 
Chief  Justice  Tindal  said,  "  The  ground  of  Monninga  v.  Knoppe,  1  Rol.  Abr.  Action  sur 
the  judgment  in  Hdmee  v.  Blogg  was,  that  Case  (V.),  18.  S.  C.  nom.  Mornings,  Knop, 
tbe  infiuit  had  received  something  of  value  Cro.  Eliz.  700.  1  Vin.  Abr.  Actions,  SOI. 
for  the  money  he  had  paid,  and  that  he  could  [U.].  Ayliff  v.  ArthdaJe,  Cro.  Eliz.  920. 
not  put  the  defendant  in  the  same  position  Stowel  v.  Zouchey  Plowd.  364.  (b. )  9  Vin. 
as  before.*'  Abr.    Enfant,   380.   [C.].     Co.  Litt.   172. 

(4)  Peake*s  Add.  Cas.  196.  (a.) 

(5)  i^«r  y.  Afoir6ray,  8  East,  330.  Bay^  (11)  Winiams  v.  Harriaon,  Carth.  160. 
fit  V.  Dindey,  3  M.  &  S.  477.  Holt,  359.,   anti,  806.  tit  Bills  or  Ex- 

(6)  T^rvanan  y.  Hurst,  1  T.  R.  40.  cuavge  and  Promissoey  Notss.      WiUiam- 

(7)  Per  Newton  Serjeant,  org.  10  Hen.  6.  $on  v.  Watts,  1  Camp.  552.  It  does  not  ap- 
14.  pear  in  the  latter  case  what  party  to  the  bill 

(8)  Co.  Lttt.  188.  (a.)  the  plaintiff  was. 

(9)  BarOeU  y.  Emery,  1  T.  R.  42.  n.     In-         (12)  Stevens   v.  Jackson,  4   Camp.   164. 
^tdew  V.  Douglas,  2  Stark.  86.     Hedgley  v.  Chitt  &  Hul.  19. 
flbft,4C.&P.104. 
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PsCUNIAET 

Patmbnts  to 
AN  Infant. 

Money  ad- 
vanced to  aa 
infant,  although 
for  an  appren- 
tice fee,  cannot 
be  recovered. 

Judgment  of 
Lord  Keuyoa 
in  Smith  v. 
Gibson. 

Fraudulent 
concealment  of 
age. 


Equity  will 
relieve,  where 
money  is  lent 
to  an  infant  to 
purchase  ne- 
cessaries. 

Payments  o^ 
account  of 
wages  to  pur- 
chase neces- 
saries. 


4t4  Pecuniary  Payments  to  an  Infant. 

Money  advanced  to  an  infant  (1),  although  for  the  purpose  of  paying  on 
behalf  of  the  infant  an  apprentice  fee,  cannot  be  recovered,  unless  there  be 
a  written  promiae  to  pay.  Thus,  in  Smitk  v.  Gibson  (2)  Lord  Kenyoa 
observed,  **  Where  a  man  does  an  act  of  generosity  for  an  infant,  he  relies 
wlioUy  on  the  generosity  of  the  infant  to  make  a  suitable  return.  The  in- 
fant ought  to  make  a.  due  return ;  but  it  is  a  duty  of  ioipertect,  not  of  legal 
obligation.*' 

When  an  infant  fraudulently  concealed  his  age,  and  obtained  from  his 
trustees  part  of  certain  stock,  which  he  was  entitled  to  when  of  age,  and 
upon  his  attaining  his  full  age  a  few  months  afterwards,  he  applied  for  and 
obtained  the  residue: — It  was  held  in  equity,  that  the  infant  was  guilty 
of  BL  fraud  ;  and  that  neither  he,  nor  his  assignees,  could  recover  back  the 
amount  paid  during  nonage ;  and  that  his  application  for  *'  the  residue*' 
was  a  binding  recognition  of  the  former  payment  (8) 

Although  at  law  an  infant  is  not  liable  for  vioney  Imt  and  delivered  to 
him  to  purchase  necessaries,  although  the  money  be  applied  by  him  to  that 
purpose  (4),  yet  equity  will  relieve  in  such  case,  by  considering,  that  the 
lender  stands  in  the  place  of  the  infant's  creditor  for  necessaries,  who  has 
been  satisfied.  (5) 

Payments  made  to  an  infant  on  account  of  wages  due  to  h«r  to  purchase 
necessaries  are  valid  payments.  (6) 


Neckssariss. 


5.  Necessakibs. 


Rkstomsibiuty 
or  Parents. 

Parents  hound 
to  supply  their 
children  with 
necessaries. 

The  father  is 
the  person  to 
judge,  what  is 
proper  for  his 
children. 

A  father  who 
gives  no  au- 
thority, and 
enters  into  no 
contract,  is  no 
more  liable  for 
goods  supplied 
to  his  son,  than 
a  mere  stranger. 


I.  Responsibility  of  Parents. 

It  may  be  laid  down  as  a  general  principle,  that  parents  are  bound  to 
supply  their  children  with  necessaries ;  and  if  they  do  not  supply  them  with 
necessaries,  they  will  become  responsible  to  those  who  do. 

To  charge  a  father  with  the  amount  of  clothes  or  other  necessaries  sup- 
plied to  his  children,  it  is  essential,  that  they  should  have  been  supplied  with 
the  assent  or  by  the  authority  of  his  father ;  and  the  father  is  the  person  to 
judge,  what  is  proper  for  his  children.  (7) 

In  Mortimore  v.  Wright  (8)  the  defendant's  son,  an  infant  of  twenty 
years  of  age,  had  lodged  for  some  time  with  the  plaintiff,  during  a  part  of 
which,  be  had  earned  wages,  and  paid  for  his  board,  &c  He  afterwards 
became  ill,  and  was  unable  to  pay  for  the  necessaries  with  which,  the  plaintiff 
continued  to  supply  him.  The  plaintiff  applied  to  his  father  for  money, 
who  wrote  in  answer,  that  he  could  not  advance  any  at  that  time,  b^t  his 


(1)  Vide  pott,  2054.  tit.  Kkckssarics. 

(2)  Feake's  Add.  Cas.  52. 

(3)  Cory  y.  Gerteken,  2   Madd.  40.,  ted 
vide  Stat.  9  Geo.  4.  c.  14.  s.  5.,  posty  2059. 

(4)  Darify  y.  Boucher,  1  Salk.  279.     EUit 
V.    Ellis,  5  Mod.  368.      Bull.   N.  P.  153. 


(b.)    Probart  y.    Knonthf  2  Esp.  N.  P.  C 
472.  n. 

(5)  Marlow  v.  Pitfeild,  I  P.  Wms.  558. 

(6)  Nedgley  y.  HoU,  4  C.  &  P.  104. 

(7)  Rolfe  y.  Abbott,  6  ibid.  286. 

(8)  6  M.  &  W.  482. 
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SOD  would  come  into  possession  of  money  in  the  following  month,  when  he    Njeckssarues. 
vonki  be  ^wenty-one,  and  would  then  "be  able  to  pay  what  fae  owed  the 
plaintiff  himself : — It  was  Md,  that  this  letter  was  no  admission  of  a  liability 
in  the  father ;  Lord  Abinger  observing,  '^  In  point  of  law,  a  father  who  Judgment  of 
gives  no  authority,  and  enters  into  no  contract,  is  no  more  liable  for  goods  ]^'^^^^^^^^ 
supplied  to  his  son,  than  a  brother,  or  an  uncle,  or  a  mere  stranger  would  be.  v.  Wright. 
From  the  moral  obligation  a  parent  is  under  to  provide  for  his  children,  a 
jury  are,  not  unnaturally^  disposed  to  infer  against  2um  an  admission  of  a 
liability  in  respect  of  claino^  upon  his  soo^  on  grounds  which  warrant  no  such 
inference  in  point  of  law."   <'  With  regard  to  the  case  in  the  court  of  King's 
Bench  of  Law  v.  Wilkin  (1)9  if  the  decision  is  to  be  taken,  as  it  is  reported, 
I  can  only  say  that  I  am  sorry  for  it,  and  cannot  assent  to  it.     It  may  have 
been  influenced  by  facts,  which  do  not  appear  in  the  report ;  but  as  the  case 
stands,  it  appears  to  sanction  the  idea,  that  a  father,  as  regards  his  liability 
for  debts  incurred  by  his  son,  is  in  a  different  situation  from  any  other 
relative ;  which  is  a  doctrine  I  must  altogether  dissent  from.     If  a  father 
does  any  specific  act,  from  which  it  may  reasonably  be  inferred,  that  he  has 
authorised  his  son  to  contract  a  debt,  he  may  be  liable  in  respect  of  the 
debt  so  contracted :  but  the  mere  moral  obligation  on  the  father  to  main- 
tain his  child,  affords  no  influence  of  a  legal  promise  to  pay  his  debts  ;  and 
we  ought  not  to  put  on  his  acts  an  interpretation  which,  abstractedly,  and 
without  reference  to  that  moral  obligation^  they  will  not  reasonably  warrant 
In  order  to  bind  a  lather  in  point  of  law,  for  a  debt  incurred  by  his  son, 
you  must  prove,  that  he  has  contracted  to  be  bound,  just  in  the  same  manner, 
as  you  would  prove  such  a  contract  against  any  other  person  ;  and  it  would 
bring  the  law  into  great  uncertainty^  if  it  were  permitted  to  juries  to  impose 
a  liability  in  each  particular  case,  according  to  their  own  feelings  or  pre- 
judices." 

A  father  is  not  under  a  legal  obligation  to  educate  his  child^  and  cannot  Parent  not 
he  made  liable  for  such  instruction,  if  the  circumstances  absolutely  repu-     iJl^'^^hl"" 
diate  his  assent  to  the  contract.  (2)  dren. 


11.    Whm  tie  Maniis  liable.  When  the  In- 

^  FAMT  IS  LIABLE. 

In  Maddon  v.  WMte  (3)  Mr.  Justice  Buller  said,  "  AW  the  modern  eases  If  «n  agree- 
have  expressly  held,  that  an  infant  cannot  avoid  a  lease,  which  is  for  his  Jhe'benefit  of 
own  benefit.     In  the  argument  of  the  case  of  Zouch  v.  Parsons  (4),  Mr.  an  infant  at  the 
Dunning,  who  was  arguing  against  the  deed  of  the  infant,  says,  *  As  to  the  ||"J^*  ^^^ 

infant's  lease,  the  benefit  of  the  infant  is  to  be  considered.     His  leases  are  .  ,       '    ^ 

Judgment  of 

good,  if  rent  is  reserved  forj  them :  this  exception  arises  from  necessity ;  j^^  Justice 
therefore  it  is  necessary  to  validate  his  leases  reserving  rent.*     And  Lord  Buller  in  Mad- 
Mansfield  in  the  case  of  Drury  v.  Drury  (5)   laid  it  down  as  a  general 
principle,  that  if  an  agreement  be  for  the  benefit  of  an  infant  at  the  time,  it 
shall  bind  him.     Lord  Hardwicke  afterwards  adopted  this  rule.'' 
Exceptions  exist  to  the  foregoing  principles  :  thus,  altliough  an  infant  is  When  a  parent 

(J )  6  A-  &  E.  718.     1  N.  &  P.  697.  (4)  3  Burr.  1S06. 

(2)  HodgtM  V.  Hcdgea,  Peake's  Add.  Cas.  (5)  Dom.  Proc.26th  May,  17(j2.    b  Bro. 

79.,  ana,  7!23.  tit.  Barov  and  Femi.  App.  570. 
(3)aT.  R.16I. 
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NscsssAftiEs.  liable  for  his  schooling,  if  he  make  the  contract,  yet  if  he  be  placed  there 

liable  for  ^7  ^^  parent  or  gaardian,  he  will  not  be  liable,  because  it  will  be  implied, 

seboolmg.  that  the  credit  was  given  to  the  parent  or  guardian  only.  (4  ) 
If  a  father  In  Crantz  y.  Gill(^)  Lord  Kenyon  stated^  "  The  goods  being  furnished 

TCfl^nable  al^  ^^  ^^^  ®^°'  ^®  ^^  himself /wimrfybctc  liable,  they  being  necessaries ;  if  trades- 

lowance  for  his  men  deal  with  him^  and  he  undertakes  to  pay  them,  they  must  resort  to 

expenses,  the  ^im  for  payment :  the  father  it  is  true,  may  be  liable  for  necessaries  fur- 

son  IS  solelv  •    «  '         •» 

liable.  nished  to  his  son  on  his  credit ;  but  when  he  gives  his  son  an  allowance, 

Judgment  of  that  is  in  lieu  of  all  charges,  and  the  father  cannot  be  bound  by  law  to  paj 

Lord  Kenyon  even  for  necessaries  furnished  to  the  son  under  those  circumstances — it 

Gill,  would  be  a  great  hardship  on  the  father,  who  would  so  be  obliged^  twice  to 

pay  for  necessaries  furnished  to  his  son." 


What  akb  HI.   W?uU  are  Necessaries, 

KSCBSSAIUKS. 

Whether  things  Whether  things  are  necessaries  or  not,  is  usually  a  question  of  fact  for 
are  neo»saries  the  jury  :  but  the  question  generally  depends  upon  the  collateral  circum- 
usually  a  ques-  stances  of  the  case,  such  as  the  rank  and  situation  of  the  party  and  the 
tionoffactfor  suitableness  of  the  articles,  the  finding  of  the  jury  being  subject  to  the 
the  jury.  control  of  the  court  in  point  of  law.  (3) 

A  minor  is  only  liable  for  necessaries  suitable  to  his  state  and  degree, 
and  the  jury  must  consider,  not  only  whether  the  articles  delivered  are  suit- 
able in  point  of  quality^  but  also  in  point  of  quantity.  (4) 

And  where  an  infant  rented  a  house,  and  exercised  his  calling  therein  ait 
a  barber,  it  was  held,  that  it  was  properly  left  to  the  jury  to  decide,  whether 
it  came  within  the  term  of  necessaries.  (5) 

The  judgments  of  Mr.  Baron  Alderson  in  Peters  v.  Fleming  and  Burghart 

V.  Angerstein  seemingly  embody  the  principles  applicable  to  tde  oft-repeated 

question.  What  are  necessaries  ? 

Judgment  of  In  Peters  v.  Fleming  (6)  Mr.  Baron  Alderson  stated,  "  If  it  were  laid 

Mr.  Baron  Al-    down  strictly,  that  an  infant  can  make  no  contract,  except  for  articles  that 

w,  Flaning.  would  be  necessary  to  keep  him  from  famishing,  that  would  be  a  rule  which 

would  press  very  hardly  indeed  in  many  cases.  But  that  is  not  the  rule ; 
for  a  party  may  make  contracts  for  necessary  clothes,  and  for  necessary 
education.  It  has  been  ruled,  that  an  infant  may  be  liable  for  schooling; 
and  if  it  become  a  question,  how  much  schooling  is  necessary,  then  you 
must  inquire,  what  situation  in  life  he  is  required  to  fill.  A  knowledge  of 
the  learned  languages  may  be  necessary  for  one,  a  mere  knowledge  of  read- 
ing and  writing  may  be  sufficient  for  another.  The  real  question  would  be, 
Whether  or  not  what  he  has  contracted  for  be  such,  as  a  person  in  his  station 
and  rank  in  life  would  require  ?  The  articles  must  be  for  real  use,  and 
such  as  would  be  necessary  and  suitable  to  the  degree  and  station  in  life  of 
the  infant.     The  question  in  these  cases  is  this.  Were  the  articles  bought  for 

(1)  Dunoomb  v.  Ttckrid^,  Alcyn,  94.  bis  occupation  in  a  manual  employment,  and 

(2)  2  Esp.  N.  P.  C.  471.  that  he  is  not  liable  for  the  rent  of  a  house 

(3)  Com.  Dig.  Enfant  (B.  5.)  taken  for  either  purpose.     Lowe  ▼.  GriffithM, 

(4)  Burghart  v.  Angerstein,  6  C.&  P.  690.  1  Scott,  458.     1  Hodges,  30. 

(5)  SemUe,  that  there  is  no  distinction  (6)  6  M.  &  W.  47. 
between  a  trade  carried  on  by  a  minor,  and 
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mereomamentf  if  so,  they  cannot  be  necessaries  for  any  one.    If,  how-    Nbckssaries. 

crer,  they  are  bought  for  real  use,  then  they  may  be  necessaries,  provided 

they  are  suitable  to  the  infant's  state  and  degree.     The  jury  then  must  say, 

whether  they  are  such  as  reasonable  persons  of  the  age  and  station  of  the 

infant  would  require  for  real  use.    If  so,  they  will  be  necessaries  for  which 

an  infant  will  be  liable." 

In  BurgJuJtrt  v.  Angerstein  {\)  Mr.  Baron  Alderson   observed,   "The  Judgment  of 
defendant  is  the  second  son  of  an  opulent  gentleman  who  lives  in  St.  James's  Mr.  Baron 

«  .  r  .  .  «.     1  •  1-      • '    Alderson  in 

Square,  and  in  the  bill  that  is  the  subject  of  the  present  action,  he  is  Burgharts, 
charged  for  clothes  supplied  to  him  between  the  19th  October,  1829,  and  Angerstein, 
the  end  of  July,  1830,  to  the  amount  of  421^     Some  of  the  articles  are 
clearly  not  necessaries.     There  is  a  racing  jacket  charged  for.     That  cannot 
be  suitable  to  any  degree,  except  that-of  a  jockey  ;  and  if  that  were  to  be 
considered  a  necessary  for  a  young  gentleman,  it  will  next  be  said,  that 
gambling  is  necessary  for  him.     Eleven  guineas  for  a  waistcoat  I    Can  that 
be  considered  necessary  in  any  station  of  life,  so  as  to  charge  a  minor  ?     If 
a  person  of  full  age  orders  these  extravagant  things,  he  must  pay  for  them. 
If  a  person  of  full  age  chose  to  be  extravagant  enough,  and  absurd  enough, 
to  order  a  coat  to  be  made  of  gold,  and  it  was  made  for  him  and  delivered  to 
him,  beyond  all  question  he  must  pay  for  it ;  but,  with  respect  to  minors,  the 
law  is  otherwise.     In  the  present  case  you  must  consider,  not  only  whether 
the  articles  supplied  by  the  plaintiff  were  in  point  of  quality  suitable  to  the 
defendant's  station  and  degree,  but,  if  so,  was  the  quantity  suitable  or  not? 
It  may  be  proper  for  a  young  man  to  have  one  thing  of  a  sort,  but  not 
fifty;  and  the  quantity  is  as  much  matter  for  your  consideration  as  the 
quality.     With  a  view  to  the  quantity,  and  the  quantity  only,  you  may  look 
at  the  bilks  of  the  other  tradesmen  by  whom  the  defendant  was  also  sup- 
plied; for,  if  another  tradesman  had  supplied  the  defendant  with  ten  coats, 
he  would  Dot  then  want  any  more^  and  any  further  supply  would  be 
unnecessary.     So,  if  the  defendant  had  had  ten  pairs  of  trowsers  from 
another  tailor,  and  just  after  that,  the  plaintiff  supplied  him  with  another 
pair,  that  other  pair  would  not  be  necessary,  and  the  plaintiff  would  not  be 
entitled  to  be  paid  for  it.     A  tradesman  who  deals  with  a  minor,  must  look 
to  himself,  and  take  care  of  himself.     With  a  man  of  full  age  it  is  matter 
of  contract ;  and  if,  as  I  have  already  said,  a  man  of  full  age  orders  a  coat 
to  be  made  of  gold,  he  must  pay  for  it,  but  not  so  with  a  minor.     If  a 
minor  is  supplied,  no  matter  from  what  quarter,  with  necessaries  suitable  to 
his  estate  and  degree,  a  tradesman  cannot  recover  for  any  further  supply 
made  to  the  minor  just  after.     You  will  take  the  plaintiff's  bill,  and  strike 
out  every  item  that  is  not  necessary;  and  then,  if  the  total  of  the  items 
remaining  do  not  exceed  the  amount  already  paid,  you  will  return  a  verdict 
for  the  defendant.     If  they  do  exceed  that  amount,  you  will  give  your 
verdict  for  the  plaintiff  for  the  sum  by  which  the  amount  is  so  exceeded." 

An  infant,  a  captain  in  the  army,  is  liable  to  pay  for  a  livery  ordered  for  Regimentals, 
bis  servant  as  necessaries,  but  not  for  cockades  ordered  for  the  soldiers  of 
his  company.  (2)      And  regimentals  furnished  to  an  infant,  who  was   a 
member  of  a  volunteer  corps  are  also  necessaries.  (3) 

(l)6a&P.  698.  (3)   Coatet    v.  WUson,   5  Esp.  N.'P.  C. 

(2)  HamU  ▼.  Slaney,  8  T.  R.  578.  152. 
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Hones. 


NsoistAuiflu  Horses  may  be  and  are  necessaries,  so  as  to  subject  an  infant  to  liability 
for  the  price  or  hire  thereof,  if  they  be  suitable  to  his  fortune  and  rank  in 
life,  or  are  purchased  and  used  by  him  for  the  benefit  of  his  health  under 
the  advice  of  a  medical  man  (1) ;  and  if  so,  he  is  also  liable  for  any  neces- 
sary work  with  regard  to  such  horses :  but  then  it  ought  to  be  shewn  in 
the  replication  to  a  plea  of  infancy,  that  the  horses  as  well  as  the  work  were 
necessaries.  (2) 
Jevelbry.  Jewellery  may  be  necessaries,  if  suitable  to  the  rank  and  condition  of  the 

infant,  (8) 
LodgingL  Lodgings  are  also  necessaries,  and  an  infant  is  liable  ibr  the  rent  of 

House  rent.       them  (4) ;  and  also  for  a  reasonable  rent  reserved  upon  a  lease  to  him  of 

a  house  which  he  has  occupied.  (5) 
Keoessaries  ^  Necessaries  for  an  infant's  wife  are  necessaries  for  him ;  but  if  pro- 

supplied  to  the  yi^ed  in  order  for  the  marriage,  he  is  not  chargeable,  though  she  uses 
3^^""  ""    '     them."  (6) 

An  infant  is  liable  for  necessaries  supplied  to  his  lawful  children  upon 
his  express  or  implied  credit  (7);  and  a  wife  or  servant  can  bind  him  for 
such  necessaries.  (8) 

^'  But  in  order  that  the  law  should  imply  a  liability  in  the  father  to  repay 
another  for  supporting  his  child,  it  is  absolutely  necessary,  that  desertion 
of  the  child  by  the  father  should  be  proved."  (9) 

Lord  Bacon,  in  bis  maxims  to  illustrate  his  eighteenth  rule  {*^  persona 
eonpmcta  <Bquipar(Uur  inieretse  proprio") (10)  states,  that  the  father  of  a 
bastard  child  is  liable  upon  an  implied  contract  to  pay  for  necessaries  sup- 
plied to  such  child ;-— and  it  has  been  subsequently  held,  that  he  is  respon- 
sible for  necessaries,  without  an  order  of  bastardy,  if  he  have  adopted  the 
child.  (11) 

.  But  future  liability  may  be  repudiated ;  and  where  the  supposed  father, 

having  made  various  payments,  refused  to  eontinue  to  support  the  child 

until  the  mother  obtained  an  order  of  filiation,  it  was  held,  that  the  mother 

could  not  sue  for  the  subsequent  maintenance  of  the  child.  (12) 

Wife's  child  If  a  father-in-law  educate  and  support  his  wife's  child  by  a  former  hiw- 

husbancT^'       band,  without  intending  at  the  time  to  charge  such  child  with  the  expenses^ 

(n  ffaH  V.  Praterf  1  Jur.  623.     Chitty  (7)  Chitty  on  Contracts,  144.     Manbyr, 

«n  Contnots,  143.  Seott,  1  Sid.  IIS. 

(8)  Oowet  ▼.  Brooke,  Str  1101.     Chitty  (8)  Raudyiu  v.  Vandyke,  3  Esp.  N.  F.  C 

on  Contracts,  144.,  vide  Harriaon  v.  Pane  250.     Rex   v.    GreenhiU,  4  A.  &  £.  634. 

(1  M.  &  G.  550.),  where  the  court  set  aside  Cooper  ▼.  PhilHpt,  4  C.  &  P.  581. 

a  verdict  for  the  plaintiff  as  perverse,  beeause  (9)  Per  Lord  Denman  in  Urmstan,  v.  AW* 

no  evidence  was  given  by   him,  that  the  comen,  4  A.  &  £.  909. 

horses  supplied  to  the  defendant  were  neces*  (10)  Bull.  N.  P.  155.  (a.) 

(II)  Heaketh  v.  Gowinff,  5  Esp.  N.  P.C. 


(S)   Vide  OKti,  2054.  per  Alderson  B.  in  131.      Cameron  v.  Baker,  1  C.  &  P.  ^68. 

Peters  v.  Fleming,  6  M.  &  W.  47.  NichoU  v.  AUen,  3  ibid.  36.    Chitty  on  Con- 

(4)  Criap  v.  Churehilt,  cit  in  Uoyd  v.  tracts,  148.,  vide  anJti,  726.  tit  Ijabilitt  qt 
Johnion,  1  B.  &  P.  340.  Husband  in  rxspect  of  Childrkn  opthi 

(5)  Kirion  v.  EUctt,  ^  Bulstr.  69.  cit  per  Wife  bt  a  former  Husbakd.  Where  a 
Yates  J.  in  Evelyn  {Bart,)  v.  Chichester,  3  testator  gave  a  bond  to  parish  officers,  for  the 
Burr.  1719.  1  R(^>  Abr.  Enfants  (]C.)»  payment  of  a  weekly  sum  in  support  of  (be 
731 .,  sed  vide  Lowe  v.  Griffiths,  I  Soott,  458,  bastard  child  of  his  son.  he  was  held  to  hsn 
Chitty  on  Contracts,  144.  n.  (d.)  placed  himself  in  loco  parentis  i  and  that  such 

(6)  Per  Pratt  C.  J.  in  Tktmer  v.  Trishy,  child,  therefore,  was  entitled  to  interest  on  ■ 
Str.  168.  Bull.  N.  P.  155.  (a.)  Bainsford  legacy  from  the  time  of  the  testator's  death. 
V.  Fenwick,  Carter,  215.  Rogers  v.  Sotitten,  I  C.  P.  Cooper,  96. 

(12)  FurUlio  v.  Cnwiher,  7  D.  *  R.  612. 
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he  eannot  recover  a  remoneration  from  the  child  oii  its  attaining  full    NflcusAEiu. 
8ge(l),  unless  there  be  a  written  promise  of  repayment  (2) 


IV.   What  are  not  Necessaries.  What  ark  not 

,  NXCKSSA&IBB. 

If  the  plaintiff  reply,  that  the  articles  supplied  were  necessaries,  he  must  If  a  tradesman 
proTe  that  fact,  nrHt"' 

If  a  tradesman  trust  an  infant,  he  does  so  at  his  peril,  and  he  cannot  his  peril, 
recover  if  it  turn  out  that  the  infant  has  been  properly  supplied  by  his  Clothes, 
friends  (3) ;  and  it  is  incumbent  on  a  tradesman,  before  he  trusts  an  infant 
with  what  may  appear  to  be  necessaries,  to  inquire,  whether  he  b  provided 
by  his  friends.  (4) 

If  proper  clothes  be  supplied  to  an  infant  by  his  father,  any  others  fur- 
nished in  addition,  cannot  be  considered  as  necessaries  (5) ;  and  an  infant, 
living  under  the  roof  of  his  parent,  who  provides  every  thing,  which  in  his 
judgment  appears  to  be  proper,  cannot  bind  himself  to  a  stranger,  even  for 
such  articles  as  might,  under  other  circumstances,  be  deemed  necessaries.  (6) 

Where  a  minor  had  held  a  commission  in  the  army,  but  sold  it  by  reason  Stanhope, 
of  not  having  sufficient  fortune  to  hold  it ; — whose  father  was  a  beneficed 
clergyman,  and  who  had  paid  various  sums  for  him  during  his  minority, 
and  had  given  him  a  further  sum  of  1500/.  when  he  attained  the  age  of 
twenty- one  years :  -r—  It  was  held,  that  a  stanhope  was  not  a  necessary.  (7) 

A  lieutenant  in  the  royal  navy  under  the  age  of  twenty-one,  is  not  an-  Chronometer, 
swerable  for  the  price  of  a  chronometer,  in  an  action  to  which  he  pleads 
his  infancy,  and  the  replication  is  necessaries.  (8) 


6.  Irresponsibility  for  trading  Contracts. 

Where  an  infant  carries  on  trade,  an  action  is  not  maintainable  against  Ieresponsi- 
him  for  work  done  for  him  in  the  course  of  that  trade,  which  he  so  carries  S"***^  '*** 

'  T&ADING  COX- 

OD,  on  his  own  account,  and  whereby  he  gains  his  living.    Thus,  in  Dilk  v.  tracts. 
Keighky  (9),  in  which  the  plaintiff  was  a  writing  painter,  and  the  defendant 
a  glazier  and  painter,  and  the  work  was  done  by  the  plaintiff  in  the  way  of 
his  trade,  in  painting  and  gilding  letters  for  the  defendant's  customers. 
Lord  Kenyon  said,  ''  The  law  will  not  allow  an  infant  to  trade.    The  sub-  Judgment  cf 
stratum  of  the  present  action  is,  therefore,  that  which  by  law  cannot  be  Loi^.Kenyon 
done.    No  action  can,  therefore,  be  maintained  for  work  done  in  the  course  Kaghky. 
of  it"  (10) 
An  infant  is  not  liable  as  for  necessaries  in  respect  of  goods  bought  to   Goods  bought 

to  sell  again, 

(1)  ^«0jr  iOarh)    ▼.    BawUfis,   Feake*8  (5)  CboA  ▼.  Deatom  3  C.  &  P.  114. 

Add.  Cas.  226.  (6)  Btdvibridge  ▼.  Piekering,  2  W.  Black. 

(8)  Cooper  ▼.  BbrHn^  4  East,  76.  IS25. 

(3)  Siory  ▼.  P<iy,  4  C  &  P.  526.  (7)  Charten  v.  BapniuH,  7  C.  &  P.  52. 

(4)  iWY.  Jb<Aefyi22;Peake*sN.P.CS01.  (8)  BeroUea  v.  Banuay,  Holt,  77. 
1  £q>.  N«  P.  C.  211.      Cook  v.  DeaUm,  3  (9)  2  Esp.  N.  P.  C  430. 

C  &  P.  114.     Mortara  ▼.  HaB^  6  Simons,  (10)  Vide  etiam  WhywaU  yt.Ckaamnomp  Str. 

^^»   Chttrten  ▼.  Bayntmky  7  C.  &  P.  52.  55n  1083.      Warwiek  v.  Brwx,  2  M.  &  S.  209. 

Bmshart  ▼.  Angersteith  6  ibid.  690.     1  M.  Goode  v.  Harriion,  5  B.  &  A.  147.    Thornton 

&  Robb  45&     Pier  Aldenou  B.  ante^  2054,  ▼.  JUingworth,  2  B.  &  C.  824. 
3055. 
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Goods  sent  to 
a  minor,  but 
not  received  by 
him  undl  after 
the  age  of 
twenty-one. 

Hire  of.  house. 
House  repairs. 

Reference  to 
arbitration. 

Recitals  in  a 
deed. 

Cognovit, 

Covenant  can- 
not be  main- 
tained for  re- 
fusing to  serve 
under  an  in- 
denture of 
apprenticeship. 

Cannot  be  a 
bankrupt ; 
nor  take  the 
benefit  of  the 
Insolvent  Act, 

LiABiLiTT  or 
Pa.rtNrr8  and 
Co-con- 
tractors. 

Covenant  of 
one  grantor 
not  avoided  by 
the  infancy  of 
another. 


No  defence, 
that  one  of  the 
parties  is  a 
minor,  to  a  bill 
of  exchange. 


Bell  again,  although  he  keeps  an  open  public  shop,  for  he  has  no  discretion 
to  carry  on  business  (1);  but  where  the  debt  was  for  grocery  goods  to 
stock  his  shop,  but  out  of  which  his  family  were  supplied,  it  was  held,  that 
pro  tantOy  as  were  consumed  by  his  family,  he  was  liable  to  be  sued.  (2) 

If  goods  be  delivered  to  a  carrier  by  the  vendor  addressed  to  the  pur> 
chaser,  while  the  latter  is  under  twenty-one,  but  they  do  not  reach  him  till 
he  have  attained  that  age,  infancy  is  a  good  defence  to  an  action  brought 
against  him  for  the  price  of  the  goods.  (3) 

An  infant  cannot  contract  for  the  hire  of  a  house,  unless  it  be  for  the  resi- 
dence  of  himself  or  family  (4),  for  the  carrying  on  his  trade  or  even  manual 
occupation  (5) ;  neither  is  he  liable  for  repairs  done  to  his  house  (6) ;  nor 
bound  by  an  agreement  to  refer  a  dispute  to  arbitration  (7) ;  nor  by  the 
recitab  in  a  deed  made  during  infancy  (8) ;  nor  by  a  cognovit  executed  by 
him.  (9) 

No  action  is  maintainable  against  an  infant,  on  his  covenant  to  serve,  in 
an  indenture  of  apprenticeship.  (10)  It  is  however  said,  that  by  the  custom 
of  London,  an  infant  may  bind  himself  in  an  indenture  of  apprenticeship,  so 
as  to  be  subject  to  an  action  against  him,  even'  in  the  courts  of  West- 
minster. (II) 

An  infant  is  not  liable  on  the  custom  of  the  realm  as  an  innkeeper  (12); 
nor  as  a  bankrupt  (13);  and  a  fiat  against  him  would  be  absolutely 
void.  (14) 

He  cannot  take  the  benefit  of  the  Insolvent  Act,  not  being  in  a  situation 
to  execute  the  necessary  warrant  of  attorney.  (15) 

If  an  adult  enter  into  partnership  with  a  minor,  the  former  will  be  alone 
responsible  for  the  partnership  engagements.  (16) 

The  several  covenant  of  one  grantor  of  an  annuity,  is  not  avoided  by  the 
intimacy  of  another,  who  grants  in  the  same  deed.  (17) 

Where  the  defendant  and  an  infant  jointly  and  severally  granted  aa 
annuity,  and  jointly  and  severally  covenanted  for  the  payment  of  the  same, 
it  was  held,  that  the  defendant  could  not  avail  himself  of  the  infancy  of  his 
co-grantor  under  stat.  53  Geo.  3.  c.  141.  s.  8.,  in  order  to  exonerate  himself 
from  his  covenant  (18) 

In  an  action  on  a  bill  of  exchange  against  an  adult,  it  is  no  defence,  Jthat 
the  drawers^  who  had  drawn  the  bill  payable  to  themselves,  were  infants.  (19) 


(1)  WhiUingham  v.  ^i7/,  Cro.  Jac.  494. 
WhjfwaU  v.  Champion,  Str.  108S. 

(2)  TurherviUe  v.  Whitehouse,  12  Price, 
692. 

(3)  Griffin  v.  Langfidd,  S  Camp.  254. 
JDawet  V.  Peck,  8  T.  11.  330. 

(4)  Anti,  2056. 

(5)  Lowe  V.  Griffith,  1  Scott,  458. 

(6)  Anon.  3  Salk.  196.,  »ed  quare.  Whe- 
ther punishable  for  permissive  waste  ?    Ibid. 

(7)4  Bac.  Abr.  Infancy  (I.),  366.,  ant^, 
57.  tit.  Arbitrations  and  Awards. 

(8)  MUner  v.  Harewood  {Lord),  18  Ves. 
274. 

(9)  Oliver  v.  Woodroffe,  4  M.  &  W.  650. 

(10)  Gyfhert  v.  FUteher,  Cro.  Car.  179., 
vide  Rtx  v.  Amesbg  (Miab.  of),  3  B.  & 
A.  584.  Rex  v.  Arundel  {Inhab.  of),  5  M. 
&  S.  257.  Bex  v.  Queenbcrough  {Inhab.  of), 
2B.&  Ad.  219. 


(11)  Stanton's  case.  Sir  F.  Moore,  135.) 
vide  Eden*»  ease,  2  M.  &  S.  226.  229. 

(12)  Hex  "v.  Moor,  Carth.  161. 

(IS)  Exp,Sgdebotham,lAtk.l46,  O'Brien 
▼.  Cnrrie,  3  C.  &  P.  283. 

(14)  Belion  v.  Hodges,  2  M.  &  Sc.  496.  9 
Bing.  365. 

(15)  Defries  v.  Davis,  3  DowL  P.  C.  629. 
1  Bing.  N.  C.  692.  Barton  v.  Harworth,  S 
Madd.  50.,  sed  vide  Weaver  v.  I^okes,  1  M. 
&  W.  203. 

(16)  Glossop  V.  Colman,  1  Stark.  26.  Goods 
V.  Harrison,  5  B.  4c  A.  147. 

(17)  Haw  V.  Ogle,  4  Taunt  10. 

(18)  Gilhw  V.  LilUe  ( Sir  John),  I  Bing. 
N.  C.  695. 

(19)  Taylor  v.  Croker,  4  Esp.  N.P.C.  187. 
Drayton  v.  Dale,  2  B.  &  C.  299.  Jonen  v. 
Darch,  4  Price,  300.  Greg  ▼.  Cooper,  S 
Doug.  G5, 
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If  one  of  two  partners  be  an  infant,  the  holder  of  a  bill  accepted  by  both  Irkksfonsi- 
partners  may  declare  on  it,  as  accepted  by  the  adult  only,  in  the  names  of  SI''"*  '^\, 
both ;  and  if  the  defendant  plead  in  abatement,  that  the  other  partner  ought  tracts. 

also  to  be  sued,  the  plaintiff  may  reply  his  infancy,  and  it  is  no   de-   

parture.  ( 1 ) 


7.  Personal  Incapacities.  Personal  In- 

CAPACITIKB. 

There  are  various  personal  incapacities  which  attach  to  infants:  thus,  an  Clerk  of  court 

infant  cannot  be  appointed  to  the  office  of  clerk  of  the  court  of  requests,  ^^ '^quests, 
where  it  is  part  of  the  duty  of  that  office  for  such  clerk  to  receive  the  money 
of  the  suitor,  as  it  is  in  the  nature  of  an  office  of  public  trust :  and  if  in 
the  discharge  of  such  trust,  the  infant  were  guilty  of  crcLssa  negligentia^ 
an  action  could  not  be  maintained  against  him.  (2) 

An  infant  cannot  be  a  conimon  informer,  because  he  can  only  sue  by  Common  in- 

guardian ;  and  stat.  18  £liz.  c.  5.  s.  1.  requires  an  informer  to  sue,  either  in  ^'^'™^''* 
proper  person  or  by  attorney.  (3)                                                               \ 

An  infant  cannot  exercise  the  office  of  burgess  ;  and  it  seems,  he  cannot  Burgess, 

be  a  bailiff  or  sheriff's  officer.  (4)  Bailiff  or 

When  an  infant  is  sole  executor,  probate  is  not  to  be  granted  to  him  till  "^^c'iff's  officer, 

he  attain  the  age  of  twenty  one  years ;  and  in  the  interim,  administration  Executor 
with  the  will  annexed,  is  to  be  granted  to  another  person.  (5) 

But  in  Ireland,  the  office  of  clerk  of  the  peace  being  merely  ministerial,  Clerk  of  the 

may  be  held  by  an  infant.  (6)  ^'^' 


8.  Ratification  after  full  Age.  Ratificatiok 

AFTER  FULL 

An  infant*s  contract,  if  for  his  benefit,  though  not  for  necessaries,  is         * 

voidable  only.  (7)  "^^  T^J^^  °^ 

.....  .«  •"  mfant  is 

If  a  person,  on  attaining  his  majonty,  ratify  a  voidable  contract  made  by  voidable  only. 

him  during  nonage,  it  will  bind  him,  although  there  may  be  no  other  con-  Moral  obliga- 

sideration,  than  the  moral  obligation  to  pay.  (8)  *'on  to  P»y  « 

By  Stat  9  Geo.  4.  c,  14.  s.  5.  "  no  action  shall  be  maintained  whereby  consideration. 

to  charge  any  person  upon  any  promise  made  after  full  age,  to  pay  any  debt  stat  9  Geo.  4. 

c.  14.  s.  5. 

(1)  Burgtu  ▼.  Merrim  4  Taunt.  468.  In  Exp.  Cragg  (6  DowL  P.  C.  256.)  Pat- 

(2)  Claridge  v.  EvelyUf  5  B.  &  A.  81.  teson  J.  refused  a  similar  application  ;  but 
(S)  Maggs    ▼.    EUut  Bull.   N.  P.    196.     no  special  circumstances  were  stated  as  the 

(b.)  ground  of  the  motion,  nor  how  soon  the  ap- 

(4)  Cuekiom  v.  Winter,  2  M.  &  R.  SIS.  plicant  would  attain  his  age. 

(5)  Stat.  38  Geo.  3.  c.  87.,  anti,  1877,  (7)  ZtwcA  v.  Par»ona,  3  Burr.  1805.  Gibba 
1878.  tit  EzKCUTORS  and  Administaators.  ▼.  Merrill,  3  Taunt  SIS.  Goode  v.  Harrison^ 
Zomh  V.  Par$m$,  S  Burr.  1802.  5  B.  &  A.  159.     Rex  v.  ChiUesford  (InAab, 

(6)  CroMe  v.  Hurley,  1  Alcock  &  Napier  of),  4  B.  &  C.  100.  1  Powell  on  Contracts, 
(Irish),  431.  The  court  will,  under  special  54.  Chitty  on  Contracts,  152. 
circumstances,  pennit  aii  articled  clerk  to  (8)  Co.  Litt.  2.  (b. ),  3.  (a. )  TTumpaon 
be  examined  before  he  attains  the  age  of  v.  Leach,  2  Vent.  203.  Southerton  v.  Whit- 
twcDty.one  (Exp.  Bou^field,l  9  DowhF.  C.  lock.  Sir.  690.  4  Bac.  Abr.  Infancy  (I.), 
616.),  if  the  period,  at  which  he  will  be  of  367.     Chitty  ou  Contracts,  152. 

age,  be  distinctly  stated. 


2060 


INFANT. 


Ratificatiow 

AFTKE  rVLf. 
AOK. 

CoDfirmation 
of  promises 
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fants. 


"  Signed  by 
the  party 
chargeable 
thereby." 

Nothing  but  a 
written  promise 
will  Pender  an 
adult  liable  for 
a  voidable  debu 


Cireumstanccs 
under  which  a 
written  pro* 
mise  wiU  be 
invalid. 

Judgment  of 
Lord  Alvanley 
in  Harmer  v. 
KiJUng, 


Date  of  pro* 
mise. 


Written  pro- 
mise to  pay  a 
debt,  but  with- 
out a  date,  or 
amount  of  debt» 
or  creditor's 
name. 


contracted  during  infancy,  or  upon  any  ratification  after  full  age  of  anj 
promise  or  simple  contract  made  during  infancy,  unless  such  promise  or  rati- 
fication shall  be  made  by  some  writing,  signed  by  the  party  to  be  charged 
therewith." 

And  by  sect  8.  <<  no  memorandum  or  other  writing  made  necessary  by 
this  act,  shall  be  deemed  to  be  an  agreement  within  the  meaning  of  any 
statute  relating  to  the  duties  of  stamps." 

The  foregoing  language,  <<  signed  by  the  party  chargeable  thereby,''  has 
been  construed  strictly,  and  will  not  apply  to  a  %vriting  signed  by  the  agent 
of  the  party.  (1) 

"The  word  'promise'  is  used  to  denote  the  engagement  of  a  person 
without  regard  to  the  consideration  for  it^  or  corresponding  duty  of  the  other 
party."  (2)  From  the  foregoing  statute,  nothing  but  a  written  promise  will 
render  a  person  liable  for  a  voidable  debt  contracted  during  infancy ;  and  a 
part  payment  of  money  into  court  will  not  amount  to  a  confirmation  of  the 
remainder  of  the  demand.  (S) 

But  if  such  consent  be  acquired  by  circumvention  (4),  or  by  terror  of  an 
arrest,  it  will  be  invalid;  and  although  ignorarUia-legis  non  excusat(5),  yet 
if  the  acknowledgment  be  given  after  age  in  manifest  ignorance  of  the  fore- 
going statute,  it  will  not  be  binding :  thus,  in  Harmer  v.  Killing  (6)  Lord 
Alvanley  said,  "  that  the  infant  was  discharged  by  his  nonage  for  goods,  not 
necessaries,  if  furnished  to  him  before  his  full  age ;  but  that  he  might  bind 
himself  by  a  new  promise,  after  he  obtained  his  full  age :  but  that  he  held, 
that  such  promise  must  be  voluntary,  and  given  with  knowledge,  that  he 
then  stood  discharged  by  law.  That^  where  an  infant^  under  the  terror  of  an 
arrest,  had  a  promise  extorted  from  him,  or  where  it  was  given  ignorant  of 
the  protection  which  the  law  afforded  him,  he  should  hold,  that  he  was  not 
bound  to  it.  If  therefore  the  jury  should  be  of  opinion,  that  the  facts  were, 
that  this  promise  was  so  obtained,  he  should  direct  them  to  find  for  the 
defendant." 

If  a  letter  be  dated  pn  a  day  after  the  infant  attained  his  majority^  it  will 
be  presumed  to  have  been  written  on  that  day.  (7) 

The  confirmation  of  an  infant's  promise  by  letter  is  good,  though  not  di- 
rected to  plaintiff^  or  amount  of  debt  named ;  but  it  lies  on  the  defendant  to 
shew,  that  the  ratification  in  writing  was  made  before  he  attained  hSs  majority: 
thus,  in  Hartley  v.  Wharton  (8)  it  appeared,  after  proof  of  the  delivery  and 
value  of  the  goods^  that  a  person  was  sent  by  the  plaintiff  to  the  defend- 
ant, and  presented  the  account,  and  demanded  the  debt;  that  defendant 
desired  the  messenger  to  call  again  the  same  day,  which  he  did,  and  then 
received  from  defendant's  servant  a  paper  in  defendant's  handwriting, 
which  was  as  follows  :  — 

<«  Sir,  —  I  am  sorry  to  give  you  so  much  trouble  in  calling,  but  I  am  not 
prepared  for  you  ;  but  will  without  neglect  remit  you  in  a  short  time. 

Yours  respectfully, 

"  Monday  nighty  6  o'clock."  "  Frederick  Wharton." 


(1)  Hyde  v.  Johnson,  2  Bing.  N.  C.  778.  {5)  SUven*  v.  Lynch,  12  East,  60. 

(2)  Chitty  on  CoiitractB,  2.  (6)  5  Esp.  N.  P.;C.  102. 

(3)  Vide  mik  v.  Keighley,  2  Esp.  N.  P.  C.  (7)  Hunt  v.  Af<M«y,  5  B.  &  Ad.  802. 
481.     Thrupp  V.  FieUer,  ibid.  628.  N.  &  M.  109. 

(4)  Broohe  v.  GaUry,  2  Atk.  34.  (8)  11  A.  &  E.  934. 
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There  was  no  address.     The  defeddant's  counsel  objected,  thai  this  note  RATifrcAYiox 

wss  insufficient  to  satisfy  stat.  9  Geo.  d--  c.  14,  s.  5.,  as  it  contained  no  date,  V'**  '"''"• 

and  did  not  specify  the  debt,  or  the  creditor's  name  ;  and,  farther,  that  the  ' 

pkiodff  was  bound  to  shew,  that  the  acknowledgment  was  made  after  the 
defendant  attained  his  majority,  and  respecting  whose  age  there  was  no 
evidence. 

Upon  these  facts  Mr.  Justice  Patteson  observed,  **  As  to  the  first  point,  Judgment  of 
stat  9  Geo.  4u  c.  14^  provides,  that  the  promise  or  ratification,  made  after  full  ^''-  Jwstice 
age  of  the  party,  shall  be  in  writing,  signed  by  him.  "Now  here  the  writing  jjartiey  v. 
is  so  signed ;  and,  no  doubt*  if  it  refers  to  the  debt  on  the  record,  the  statute    Wharton, 
is  so  far  satisfied.   The  question  is.  Can  it  be  so  applied  ?  There  is  no  address 
on  the  note,  but  it  was  delivered  to  the  plaintiff's  agent  for  him  by  the 
defendant     On  this  point  there  is  no  decided  case ;  but,  if  oral  evidence 
may  supply  the  sum  and  the  date,  it  surely  may  supply  the  delivery.    Now, 
as  to  the  sum,  we  hare  express  authority ;  although  KenneU  v.  Milbanh  (1) 
was  not  expressly  overruled  in  Bird  v.  Gammon  (2),  yet  the  effect  of  the 
latter  clearly  is,  that  the  sum  need  not  be  named  in  the  writing,  but  may  be 
proved  aliunde.    Edmunds  v.  Downes  (9)  establishes  the  same  rule,  as  to 
tJie  date.    Then,  as  to  the  burden  of  proof,  Borthunch  v.  Cartuthers  (4),  a 
ease  acted  upon  by  Holroyd  J.,  shews,  that  it  lay  on  the  defendant   In  factf 
the  question  is  still,  infancy  or  not   Suppose  issue  had  been  taken  in  the 
first  instance,  on  the  plea  of  infancy ;  no  doubt  the  defendant  must  have 
proved  it     The  form  of  the  replication  is  insisted  upon ;  but  it  seems  to 
have  been  considered,  that  such  a  replication  contained  a  negative  assertion, 
that  the  defendant  was  not  a  minor  at  the  time  of  the  ratification  ;  then  the 
rejoinder,  taking  issue  on  that,  asserts  the  afiirmative,  and  this  on  a  point, 
within  the  knowledge  of  the  defendant.    I  adhere  to  the  decision  in  Borth-    > 
wick  V.  Carruthers  (5),  whether  I  myself  should,  independently  of  authority, 
have  so  decided  or  not" 

As  it  rests  entirely  with  the  debtor,  whether  he  will  ratify  voidable  con-   Voidable  con- 
tracts  made  during  his  infancy,  so  he  may  confirm  them  conditionally  ;  and  ^'"^  "jy  ** 
in  such  case,  the  creditor  must  shew,  that  the  condition  is  performed.     As  ditiooally. 
where  an  adult  promises  to  pay  **  when  he  is  able,"  someproof  of  his  ability, 
to  be  inferred  from  his  ostensible  appearances  and  circumstances,  must  be 
given.  (6)     And  in  such  case,  it  might  be  proper  to  declare,  not  only  on 
the  original  demand,  which  is  revived  by  the  subsequent  promise,  but  also 
to  insert  a  count  on  the  conditional  prombe  to  pay  (7))  subject  however,  to 
&n  application  to  strike  out  one  of  the  counts.     However,  in  all  cases  the 
confirmation  must  be  before  action  brought.  (8) 

Previously  to  stat.  9  Geo.  iw  c  14.  it  was  held,  in  the  case  of  a  continu-  Comtinoivo 
ing  coutract,  voidable  only  by  an  infant  on  his  coming  of  age,  as  in  cases  of  ^"'^"^crs. 
partnership,  that  the  infant  was  bound  by  and  was  presumed  to  ratify  the 

(1)8  Bing.  S6.  such  a  promise  to  pay  a  debt  barred  bj  the 

(S)  S  Bing.  N.  C.  889.  Statute  of  Limitations.     Tanner  v.  Smart,  G 

(3)  9  C.  &  M.  459.  463.,  ted  vide  S.  C.  4  B.  &  C.  60S.     Jlajftlon  ▼.  WUUanUf  7  Bing. 
Tyrw.  1 73.  1 79.  163.      GonJd  ▼.  Skirley,  2  M.  &  P.  58 1 . 

(4)  1  T.  R.648.  (7)  Ibid.     HmU  r.   JMiuiey,  5  B.  &  Ad. 

(5)  8  Biiig.  S9w  902. 

(6)  Coh  r.  Sasbfi  8  Esp.  N.  P.  C.  160.  (8)  Hkomitm  ▼.  HHnywrrilh  2  B.  &  C. 
Betfard  v.    Samndere,   2  Hen.  Black.   116.  824.     4  D.  &  R.  545.     Chitty  on  Contracts, 
I>tniet  ▼.  SmUh,  4  Esp.  N.  P.  C.  36.  Leaper  154. 
▼.  7Wto»,  16  East,  423.     So  in  the  case  of 
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contract,  if  he  did  not,  within  a  reasonable  tima  after  he  had  attained  bb 
full  age,  give  notice  of  disaffirmance  of,  or  otherwise  reject  such  contract, 
unless  the  other  party  dispensed  with  such  disaffirmance.  (1) 

Where  an  infant  held  himself  out  to  the  world  as  being  in  partnership 
with  J.  S.)  and  continued  to  act  as  such,  till  within  a  short  period  of  his 
coming  of  age,  but  there  was  no  proof  of  his  doing  any  act  as  a  partner 
after  tvventy-one :  —  It  was  held,  that  it  was  his  duty  to  give  notice  of  his 
disaffirmance  of  the  partnership  on  his  arriving  at  age ;  and,  as  he  had  neg- 
lected to  do  so,  that  -he  was  responsible  to  persons,  who  had  trusted  J.  S. 
with  goods  subsequently  to  the  infant's  attaining  twenty-one,  on  the  credit 
of  the  partnership.  (2)  Where  an  infant,  on  coming  of  age,  mortgaged 
his  property  to  a  lessee  by  deed,  reciting  the  lease  granted  during  his  non- 
age, it  was  held  to  have  confirmed  the  release.  (3) 

If  a  person  continued  in  possession,  without  objection  after  his  full  age,  of 
premises  leased  to  him  during  his  infancy,  it  was  held^  he  affirmed  the  lease, 
and  was  liable,  even  for  arrears  of  rent  which  accrued  pending  his  in- 
fancy. (4) 

On  a  motion  in  equity  to  review  the  taxation  of  a  bill  of  costs  com- 
menced during  minority,  the  master  having  disallowed  all  the  charges 
incurred  during  that  period,  the  chancellor  granted  the  motion,  on  the 
ground,  that  a  continued  employment  when  of  age  might,  under  circum- 
stances, amount  to  an  implied  undertaking  to  pay  the  prior  part  of  the 
bill.  (5) 

And  it  seems,  that  the  partial  accession  to  a  feme  Infant's  marriage  settle- 
ment^ on  her  attaining  full  age,  confirmed  and  bound  it  in  toto.  (6) 

But  if  upon  the  face  of  the  instrument,  it  was  to  the  prejudice  of  the 
infant,  as  in  the  case  of  a  bond,  with  a  penalty  securing  the  payment  of 
money  with  interest,  nothing  by  parol  could  have  confirmed  the  bond  so 
as  to  have  rendered  him  liable  thereon.  (7) 
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9.  Liability  for  Torts. 

An  infant  is  liable  in  respect  of  all  torts  committed  by  him,  as  for  slander 
or  battery  (8) ;  and  in  detinue  for  goods  delivered  to  him  for  a  particular 
purpose,  and  which  he  has  failed  to  return.  (9) 

But  the  plaintiff  cannot,  by  changing  the  form  of  a  breach,  convert  it  into 
a  tort. 

An  infant  is  not  liable  for  a  false  and  deceitful  warranty  of,  or  title  to, 


(1)  Holmes  v.  Blogg,  8  Taunt  35. 

(2)  Goode  V.  Harrison  (m  error),  5  B.  & 
A.  147. 

(3)  Story  v.  Johnaon,  2  Y.  &  C.  586. 

(4)  1  Rol.  Abr.  Enfants  (K.),  731. 
Ketsey'a  ease,  Cra  Jac.  320.  Kirton  v. 
Eliott,  2  Bulstr.  69.  Evdyn  (Bart)  v. 
Chiehetter,  3  Burr.  1719.  Baylit  v.  Dine- 
ley,  3  M.  &  S.  481.  Holmes  v.  Blogp,  8 
Taunt  35.     Chitty  on  Contractu,  153. 

(5)  Gtiy  T.  Burgess,  1  Smith,  117. 

(6)  MUner  ▼.  Harewood  (Lord),  18  Yes. 
277. 

(7)  Baylis  v.  ZHneley,  3  M.  &  S.  447., 
ante,  2049. 


<8)  4  Bac.  Abr.  In&ncy  (H.),  354.  Je»^ 
ntngs  t.  RundaU,  8  T.  R.  336. 

(9)  If  an  infant  have  bought  good?,  and 
on  application  for  payment  refuse  to  pay  on 
the  ground  of  his  in&ncy,  and  any  of  the 
goods  remain  in  specie,  they  should  be  de- 
manded ;  and  afterwards  the  prudent  course 
will  be,  to  declare  in  detinue  for  the  goods, 
with  a  count  in  debt  for  goods  sold  and  de- 
livered; and  at  least  on  the  former  the 
plaintiff  would  recover,  should  the  defendant 
plead  in^cy  to  the  latter.  I  Chttt  PI  124. 
Mm  V.  Graham,  1  N.  R.  140. 
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goods  upon  their  sale  (1);  neither  can  an  infant  be  a  trespasser  by  prior  or    Lubilitt  fok 
subsequent  assent,  but  only  by  his  own  act  (2)  Tovn. 

A  plaintiff  cannot^  as  previously  observed,  convert  an  action  founded  on  Trespass, 
a  contract  into  a  tort,  so  as  to  charge  an  infant  defendant  (3)    Therefore,   An  action 
where  the  plaintiff  declared  that,  at  the  defendant's  request,  he  had  delivered  ^"t^^^not 
a  mare  to  the  defendant  to  be  moderately  ridden,  and  that  the  defendant,  be  converted 
maliciously  intending,  &c.  wrongfully  and  injuriously  rode  the  mare,  so  that  ^^'^^  ***  action 
she  was  damaged,  &c.: —  It  was  holden,  that  the  defendant  might  plead  his 
infancy  in  bar,  the  action  being  founded  on  a  contract  (4) 

This  principle  was  also  recognised  in  Manby  v.  Scott  (5),  where  it  was 
held,  that  if  one  deliver  goods  to  an  infant  on  a  contract,  knowing  him  to 
be  an  infant,  he  shall  not  be  charged  for  them  in  trover  and  conversion ; 
for  the  law  will  not  permit  a  plaintiff,  by  changing  the  form  of  action,  to 
vary  the  liability  of  the  infant 


10.  Appearance.  Afpeaiianck. 

An  infant  defendant  nrust  appear  and  defend  by  guardian.  (6)  But  the  An  infant  must 
plaintiff,  if  he  fail  in  the  action,  cannot  maintain  error,  because  a  minor  *PPc«f  *>y«"»f- 
defendant  appeared  by  attorney.  (7)  amy. 

Upon  the  return  of  an  attachment  against  an  infant  defendant,  for  want  When  the  court 
of  appearance,,  the  court  will  appoint  a  guardian  to  appear  and  answer.  (8)    ^^^  appoint  a 

But  notice  of  action  (under  stat  3  &  4  Will.  4.  c.  53.  s.  103.)  by  an 
infant  to  an  officer  of  the  customs  may  be  given  by  his  prochein  amy^ 
although  he  may  not  be  the  prochein  amy  on  the  record.  (9) 

When  an  infant  declares  by  his  next  friend,  without  an  order  for  the 
admission  of  the  next  friend,  and  enters  into  a  rule  to  plead,  the  defendant 
need  not  plead,  and  the  rule  to  plead  will  be  set  aside.  (10) 

If  a  mother  appear  for  a  minor  defendant  as  guardian,  though  not  really  Parent  falsely 
so,  the  court  will  not,  on  that  ground,  set  aside  the  appearance.  (11)  app«iring  as 

The  wife  of  a  minor  having  committed  adultery,  whilst  her  husband  was  SihraT'defendT 
abroad  in  the  East  Indies,  the  father  procured  himself  to  be  appointed  ant 
prochein  amy,  and  recovered  a  verdict     On  motion  to  set  aside  the  pro-  J^w*«»  «»»y 
ceedings,  on  the  ground  of  their  being  no  authority  from  the  son  to  bring  authority  from 
the  action,  it  was  held,  first,  that  as  the  defendant  had  reason  to  believe,  his  minor, 
long  before  the  trial,  that  the  authority  of  the  son  could  not  have  been 
obtained,  he  ought  to  have  made  inquiries  then,  and  that  the  application 
was  DOW  too  late.   Secondly,  that  no  authority  from  the  son  was  necessary, 
to  enable  the  father  to  sue  as  prochein  amy ;  and  there  being  nothing  to 
shew,  that  he  was  not  properly  appointed  prochein  amy^  that  it  must  be 

(1)  Grten,  v.   Greenbank,  2  Marsh.  485.,         (7)  Vide  Sird  ▼.  Pegg,  5  B.  &  A.  418. 
▼ide  Orove  ▼.  NevW^  I  Keb.  778.  2  Archb.  by  Chitt.  943. 

(2)  Ca  LitL  180.  (b.)  n.  4.  (8)  Carr  v.  Aylmer,  Vernon  &  Scriren 
(S)  Jenningt  v.  RundaUf  8  T.  R.  335.             (Irish),  301. 

(4)  Ibid.  (9)  De  Gandouin  v.  LtwU,  10  A.  &  £. 

(5)  Mimbg  Y.  Seott,  I  Sid.  129.  117. 

(6)  Fmeobakti    ▼.    Kinatttm,    Str.  784.  (10)  Major  v.   M^Iniire,  Smith  &  Batty      . 
Quikdine  Y.  Mumdy,  4  B.  &  Ad.  90.,  sed  (Irish),  273. 

vide  Ntrnm  v.  Curtis,  4  Dowl.  P.  C.  729.  (II)  Humphreyi  ▼.  Brewer,    Vernon    & 

Scriven  (Irish),  386. 
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aasumedy  to  have  been  properly  done,  and  that  the  son  would  be  bound  by 
the  judgment  in  the  action.  (I) 

The  guardian  must  be  (2)  admitted  before  plea,  and  the  admission  must 
be  stated  in  the  plea.  If,  however,  the  defendant  be  of  full  age  at  the  time 
he  appears  and  pleads  his  infancy,  he  may  appear  and  plead  by  attorney. 

If  an  infant  appear  in  person,  not  by  guardian  or  prochein  amy,  it  is 
error  in  fact  (3),  and  such  error  may  be  assigned  in  the  court  by  which  the 
judgment  is  pronounced.  (4) 

So  it  may  be  assigned  in  a  court  of  error,  except  Dom«  Proc,  and  (before 
stats.  11  Geo.  4^  and  1  Will.  4^  c.  70.)  the  court  of  error  constituted  by  stat 
27  Eliz.  c  8.  (5) 

An  appearance  entered  by  a  plaintiff  for  an  infant  defendant  by  an 
attorney  is  irregular,  and  the  subsequent  proceedings  may  be  set  aside 
without  costs,  even  after  a  writ  of  inquiry  executed.  (6) 

If  an  infant  assign,  by  attorney,  for  error  coram  vobiSf  that  he  has  im- 
properly appeared  in  the  action  by  attorney  instead  of  guardian,  it  is  not  a 
mere  irregularity,  but  a  ground  of  error :  still  the  court  will^  on  application, 
set  the  assignment  aside,  and  allow  the  plaintiff  in  error  to  assign  by 
guardian.  (7). 
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11.  Declaratioit,  Pleadings,  and  Payment  of  Monet  into  Court. 

Where  on^  of  two  parties  is  a  minor,  the  action  should  be 'brought  in  the 
name  of  the  adult,  if  the  minor  had  no  right  to  participate  in  the  profits.  (8) 

In  the  case  of  infants  contracting  jointly  with  other  persons  competent 
to  enter  into  agreements,  it  is  a  ground  of  nonsuit  to  sue  them  with  the 
persons  who  are  legally  responsible ;  their  names  should  be  omitted ;  and  if 
the  defendant  plead  the  non  joinder  in  abatement,  the  plaintiff  can  reply 
the  infancy.  (9) 

If  the  plaintiff  declare  on  a  joint  contract,  and  one  defendant  plead 
infancy,  the  plaintiff  cannot  enter  a  noUe  prosequi  and  proceed  against  the 
other  defendant  in  that  action,  but  must  commence  a  new  action  against 
the  adult.  (10) 

By  Reg.  Gen.  H.  T.  1834,  infancy  must  be  specially  pleaded. 

By  Stat  11  Geo.  4.  %  1  Will.  4.  c.47.  8. 10.  "  where  any  action,  suit,  or 
other  proceeding  for  the  payment  of  debts,  or  any  other  purpose,  shall  be 
commenced  or  prosecuted  by  or  against  any  infant  under  the  age  of  twenty- 
one  years,  either  alone  or  together  with  any  other  person  or  persons,  the 
parol  shall  not  demur;  but  such,  action,  suit,  or  other  proceeding,  shall  be 
prosecuted  and  carried  on  in  the  same  manner  and  as  effectually  as  any  ac- 
tion or  suit  could,  before  the  passing  of  thtsact^  be  carried  on  or  prosecuted 
by  or  against  any  infant,  where,  according  to  law,  the  parol  did  not  demur." 


(1)  Morgan  v,  TAorne,  7  M.  &  W.  400.    9 
Dowl.  P.  C.  228. 

(2)  Tidd,  99.     Archb.  by  Chitt,  941. 

(3)  Cataedhu  ▼.  Mundp,  1  N.  &  M.  635. 
4  B.  &  Ad.  90. 

(4)  Ibid. 

(5)  Ibid. 

(6)  Nunn  v.  Cvrti»,  4  Dowl.  P.  C  729. 
A  motion,  on  behalf  of  an  infant  defendant, 


to  set  aside  irregular  proceedings,  maybe 
made  by  his  father  or  an  attorney ;  bat  it 
must  appear  to  be  made  with  the  consent  of 
the  defendant     Ibid. 

(7)  JBevm  v.  Chuhire,  3  Dowl.  P.  C  7a 

(8)  Tted  ▼.  Eboarthy,  14  East,  910. 

(9)  1  Chitt.  PI.  43. 

(10)  Chandler  ▼.  Parket,  3  Esp.  N.  P.  C 
76.     Jaffray  ▼,  Fr^Mtn^  5  ibid.  47. 
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Tiie  defenclant  can  plead  in  abatement,  that  the  plaintiff  (unless  he  sue  Dxclaratiov, 
with  others  as  an  executor)  is  an  infant,  and  has  declared  by  attorney.  ^^^^^^^^^ 

If  in  assumpsH  the  defendant  plead  in  abatement,  *^  that  he  made  the  ^p  Mohit  into 

promise  jointly  with  another  person,"  and  that  person  be  an  infant,  the  Coobt^ 

plaintiff  may  reply  the  infancy.     The  form  of  the  replication  should  be  the  p]^  ^^  i^l^te- 
iofiuQcy,  not  **  that  the  defendant  alone  promised."  (1)  ment. 

In  assumpsitj  if  the  defendant  plead  infancy  in  bar,  the  plaintiff  can, 
if  the  plea  be  untrue,  reply,  denying  the  fact ;  or  if  true,  he  may  reply, 
that  the  goods  mentioned  in  some  of  the  counts  of  the  declaration  to  have 
been  sold  to  the  defendaut,  were  necessaries  (which  fact  will  not  be 
intended  unless  alleged) ;  and  that  the  money  mentioned  in  the  count  for 
money  paid,  was  paid  in  the  purchase  of  necessaries  for  the  defendant ;  and 
may  enter  a  nolle  prosequi  as  to  the  counts  for  money  lent,  had,  and  re- 
ceived, and  upon  an  account  stated ;  or  he  may  reply  to  the  whole  or  part, 
that  the  defendant  ratified  and  confirmed  the  promise  after  he  came  of  age ; 
and  a  ratification  by  defendant  of  his  acceptance  of  a  bill  of  exchange  after 
he  came  of  age,  and  before  the  bill  fell  due,  will  support  a  count  on  a 
promise  to  pay  according  to  the  tenor  and  effect  of  the  bill.  (2) 

In  a  replication  to  a  plea  of  infancy,  enough  must  be  shewn  to  support  Replication, 
every  part  of  the  declaration.  (3) 

To  an  action  of  debt  on  bond  with  a  penalty,  infancy  was  pleaded ;  to 
which  it  was  replied,  that,  after  the  making  of  the  bond  and  before  com- 
meDcement  of  the  suit,  the  defendant  attained  his  full  age,  and  afterwards, 
and  before  the  suit,  assented  to  and  ratified  and  confirmed  the  bond.  Upon 
special  demurrer  it  was  held,  that  the  replication  was  ill,  for  an  infant 
cannot  give  a  bond  with  a  penalty  for  the  payment  of  interest ;  and  unless 
he  be  estopped  by  some  act  at  full  age  of  as  high  authority  as  the  bond,  he 
might  avoid  it  (4) 

Replication  to  a  plea  of  infancy,  that  the  defendant,~since  the  making  of 
the  promises,  attained  twenty-one,  and  that,  before  the  exhibiting  of  the  bill 
he  ratified  and  confirmed  the  promises,  is  good  after  verdict,  though  it  oihit 
to  allege,  that  he  ratified  and  confirmed  after  he  came  of  age.  (5) 

If  money  be  paid  into  court  when  there-  is  a  plea  of  infancy,  the  defend-  Patmxiit  or 
ant  may  still  avail  himself  of  his  infancy.  (6)  Mowrr  mro 


12.  Evidence.  Etioxncs. 

The  proof  of  a  plea  of  infancy  lies  upon  the  defendant  (7) ;  and  if  to  a  Proof  of  in- 
plea  of  infancy  the  plaintiff  reply,  denying  the  infancy,  or  that  the  defendant  ^^^7  lies  upon 
ratified,  in  writing,  his  promises  to  pay,  after  he  came  of  age,  it  will  be  incum- 
bent on  the  defendant  to  prove  the  time  of  his  birth,  this  evidence  being 
more  particularly  within  his  own  power.  (8) 

(1)  Gibbt  ▼.  Merrin,  3  Taunt  807.  (6)  Hitchcock  ▼.  Tyton,  2  Esp.  N.  R  C. 

(«)  1  CbituFLSSl.  481.  ». 

(3)  TVvenum  v.  Hurat,  1  T.  R.  40.  (7)  Jeune  v.  fTard,  2  Stark.  328.     Leader 

(4)  Ba^lU  V.  IHndey,  3  M.  &  S.  477.,  et  ▼.  Barry,  1  Esp.  N.  P.  C.  553. 

vide  Fisher  v.  Mowbray ^  8  East,  330.  (8)  Borthwick  v.  Carru(hers,  1  T.  R.  648. 

(5)  Cohen  ▼.  Armttrony,  IM.  &  S.  724. 
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EVIDXNCI. 

Mode  of 
proving  in- 
fiuicy. 

Trial  of  non- 
age. 


If  pluntiff  re- 
ply ''neoes- 
ariesy**  no  proof 
of  infancy  need 
be  given. 

Incumbent  on 
plaint]  AT  to 
prove  the  ar- 
ticles were  ne- 
cessary. 


Ratification 
after  age. 


Conditional 
promise. 


Primdfaeie 
evidence  of 
necessaries  to 
charge  a  father. 

Joint  contracts. 


iDfancj  may  be  proven  by  some  members  of  the  infant's  family ;  but  an 
entry  in  the  register  of  the  christening  of  a  child,  as  to  the  time  of  birth,  is 
not  of  itself  evidence  of  the  age.  ( 1 ) 

The  trial  of  the  nonage  of  a  party  is  either  by  inspection,  or  in  the  ordi- 
nary way  by  a  jury.  In  a  suit  to  reverse  a  fine  for  the  nonage  of  the  cog- 
nisor,  or  to  set  aside  a  statute  or  recognbance,  and  similar  cases,  a  writ 
issues  to  the  sheriff,  commanding  him,  that  he  constrain  the  party  to  appear, 
that,  it  may  be  ascertained  by  the  view  of  his  body  by  the  king's  justices 
whether  he  be  of  full  age  or  not,  ^utper  (upedum  corporis  sut  constate 
poterit  jusHciariis  nostris  si  prtsdictus  A,  B.  sit  pletUB  €etatis  necne" (2) 
Where  the  court  entertains  doubts  of  the  fact  upon  inspection,  it  may  pro- 
ceed to  take  proofs  of  the  fact  by  the  examination  of  the  infant  himself  and 
other  witnesses,  if  necessary.  (3) 

If  the  plaintiff  reply,  that  the  goods,  &c,  were  necessaries,  no  evidence  of 
the  infancy  need  be  given ;  but  it  lies  upon  the  plaintiff  to  prove  the  defend- 
ant's rank  and  situation  in  life,  and  that  the  goods,  &c.  were  suitable  to  his 
means  and  station.  (4) 

It  is  incumbent  on  the  plaintiff  to  prove  affirmatively,  that  the  articles 
were  necessaries,  on  an  issue  raising  that  question ;  and  if  he  give  no  evidence 
thereon,  the  verdict  will  be  for  the  defendant  The  question  is  mixed  of 
law  and  fact;  and  if  the  jury  find  contrary  to  the  opinion  of  the  judge,  the 
court  will  grant  a  new  trial,  without  costs.  (5) 

In  an  action  for  goods  sold  to  an  infant,  the  issue  being  **  necessaries,**  if 
any  article  proved  to  have  been  furnished  to  the' defendant  fall  within  the 
description  of  necessaries,  the  evidence  ought  to  be  left  to  the  jury.  (6) 

If  the  defendant  have  established  his  nonage,  at  the  time  the  contract  was 
made,  the  plaintiff,  upon  a  replication  of  a  subsequent  ratification,  must 
prove  a  written  ratification  or  promise  to  pay  by  the  defendant  after  he  had 
attained  his  full  age,  and  before  the  commencement  of  the  action.  (7) 

If  the  promise  be  to  pay,  when  the  party  is  able,  the  plaintiff  must  prove 
that  the  defendant  was  of  ability ;  but  it  is  sufficient  to  give  evidence  of 
ability  from  ostensible  circumstances  and  appearance  in  the  world.  (8) 

It  will  be  primdfaeie  evidence  to  charge  a  father  for  necessaries  supplied 
to  his  son,  to  prove,  that  the  son  lived  under  his  father's  roof,  and  that  the 
goods  were  necessaries,  and  were  delivered  at  the  residence  of  the  latter,  or 
that  the  father  saw  the  son  wearing  the  clothes.  (9) 

In  dssumpsity  a  plea  in  abatement,  that  the  defendant  made  the  promise 
jointly  with  another,  is  supported  by  evidence,  that  the  promise  was  made  by 
the  defendant  jointly  with  an  infant :  it  is  for  the  plaintiff  to  plead  and  prove, 
that  the  infant  has  avoided  his  promise,  if  he  would  reduce  the  joint  con- 
tract to  a  sole  contract  (10) 


(1)  Wlhm  V.  Zav,  3  Stark.  63.  Rex  v. 
dcqJuun,  4  C.  &  P.  29.  Burghart  v.  Anger- 
stein,  6  ibid.  690.  Doe  d.  WoUaUon  v.  Barnes, 
1  M.  &  Rob.  339,, antij  tit  Evidknce,  1677. 

(3)  !.€  Case  del  Ahbot  de  Strata  MerceUa, 
9  Co.  31.  According  to  Glanville  (lib.  ziii. 
c.  XT. ),  nonage  was  formerly  tried  by  a  jury 
6(  eight  men.  3  Black.  Com.  332.  2  Stark. 
£y.  3d  ed.  555, 

(3)  3  Black.  Com.  332. 

(4)  Cliitty  on  Contracts,  858. 

(5)  Harrison  v.  Fane,  I  Scott,  N.  C.  287. 


(6)  Maddox  V.  MUler,  1  M.  &  &  738. 
Hands  v.  Slaney,  8  T.  R.  578.  Ford  ▼.  JFo- 
ihergill,  1  Esp.  N.  P.  C.  211.,  sed  vide  Ma- 
kareU  v.  Bachelor,  Cro.  Eliz.  583.      Coates  ▼. 

WUson,  5  Esp.  N.  P.  C.  152. 

(7)  Thornton  v.  lOingworth,  2  B.  &  C. 
824.,  anti,  2059,  2060. 

(8)  Cde  V.  Saxby,  3  E«5p.  N.  P.  C.  159. 

(9)  Law  V.  JFilkin,  6  A.  &  E.  71 8.  Chitty 
on  Contracts,  146. 

(10)  Gihbs  V.  MerrUl,  3  Taunt.  307. 
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13.  Costs.  Cost*. 

Costs  are  payable  by  an  infant  defendant  (1)  Liability  of 

It  seems  that  an  attachment  does  not  generally  lie  against  the  guardian  of  *"^*  defend- 
an  infant  defendant  for  non  payment  of  the  costs  of  the  action,  because,  as 
observed  by  the  court  in  Coane  d.  Coane  v.  Coane  (2),  *^  When  an  action  is  joes  not 
brought  against  an  infant,  by  ejectment  or  otherwise,  he  must  appear ;  for  generally  lie 
the  plaintiff  is  not  to  be  delayed,  unless,  indeed,  in  cases  where  the  parol  may  5JJJJ^n  of  an 
demur,  and  the  appearance  of  the  infant  must  be  by  his  guardian  (3) ;  so  in&nt  for  costs, 
that  it  is  not  a  voluntary  act,  as  in  the  case  where  the  guardian  or  next  friend 
institutes  the  suit" 

But,  in  Brady  v.  Fiwnegan  (4),  an  application  for  an  attachment  against  Where  an  at- 
the  guardian  for  non  payment  of  costs  was  granted.    It  appeared,  that  the  ^^^^^^'J^*" 
remembrancer  having  been  appointed  guardian  to  a  minor  defendant,  upon  against  a  guar- 
process  of  contempt  for  want  of  an  appearance^  the  court  upon  motion  of  <l"^  ^^^  "*\" 
the  minor  by  her  mother  and  testamentary  guardian  gave  her  liberty  to  ^^ 
answer  by  her  testamentary  guardian,  '^  paying  the  costs  as  offered  by  the 
defendant's  notice  of  the  30th  of  January ;  the  costs  to  be  paid  within  a 
week  after  taxation,  and  the  answer  to  be  filed  within  a  week  after  the  pay- 
ment of  such  costs."     The  notice  of  the  30th  of  January  was  served  by  the 
mother  of  the  minor,  informing  the  plaintiff,  that  she  had  appeared  and  was 
about  to  answer  for  the  minor ;  and  offering  to  pay  the  costs  occasioned  by 
the  appointment  of  the  remembrancer  as  guardian.     The  minor's  answer 
was  afterwards  filed  and  accepted  by  the  plaintiff,  the  costs  not  having  been 
paid. 

Where  in  an  action  by  an  infant,  a  person  (not  the  father)  was  appointed  When  seeurity 
prochein  amyy  who  it  afterwards  appeared,  was  an  uncertificated  bankrupt,  ^  ^'^  ^ 
the  court  stayed  the  proceedings  until  he  should  give  security  for  costs,  or 
another  jirocAem  amy  should  be  appointed.  (5) 

It  is  doubtful,  whether  an  infant  plaintiff,  being  nonsuited,  is  liable  to  be   Costs  of  an  in- 
taken  in  execution  for  the  costs  of  the  nonsuit  (6)  when  non^ 

The  court  will  not  discharge  an  infant,  in  an  action  of  slander,  from  exe-  suited, 
cation  for  damages  and  costs,  although  the  insolvent  court  has  refused  to  Court  will  not 
relieve  him ;  because,  on  account  of  his  infancy,  he  was  unable  to  make  the  discharge  infimt 

'  '  •'  for  costs  in  an 

assignment  of  property  required  by  stat  7  Geo.  4.  c.  57.  s.  11.  (7)  action  of  tort. 

(1)  Chitty  on  Contracts,  858.  (4)  1  Jones  &  Carey  (Irish),  426. 

(2)  2  Hudson  &  Brooke  (Irbh),  358.  (5)    Watson,  v.  Frazer,  9  Dowl.  P.  C.  741. 

(3)  In    Simpton   v.  Jackson    (Cro.    Jac.  (6)  Dow  v.  Clark,  2  Dowl.  P.  C.  302.    1 
^4a),  where  an  infant  defendant  having  ap-  C.  &  M.  860. 

pmd  by  prochein  amy,  it  was  held  to  be        (7)  Defriu  ▼.  Datties,  S  Dowl.  P.  C.  629. 
mor.  1  Bing.  N.  C.  692. 
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INSURANCE  [LIFE]. 

1.  The  Contract  defined^  pp.2068,  2069. 

If  there  be  no  warranty,  the  inturer  taket  the  rUk  upon  hinuelf —  Lott  mpon  t&e  cm* 
tract  mmt  be  total  —  To  make  the  insurer  Uable,  not  merely  the  eauoe  of  the  deaik, 
but  the  death  iteelf  must  app&ir  to  have  happened  within  Me  time  Unuted  — Dun- 
tion  of  life  t«  a  question  of  fad  far  the  jury— ^  Date  or  Poucr. 

2.  Interest  of  the  Insurer  in  the  Life  of  the  Insured,  pp.  2069— 

2071. 

Stat,  14  Geo  S.  c.  48.  «.!.  —  *<  Iniereet*  in  stat.  14  Geo.  3.  c.  48.  m.  1.  ^  3  meaas, 
**  pecuniary  interest  **  —  Wife  need  not  prove  her  interest  -—  Creditors  have  inturahk 
interests  in  the  lives  of  their  ddjtors  —  If  debt  be  paid,  creditor  cannot  enfant 
payment  of  the  insurance  —  Infancy  of  the  dddor  cannot  be  objected  to,  where  tk 
ddft  is  voidalUe  —  Insurance  not  effected  according  to  the  directions  of  the  asswtd 
•^Executor  in  trust. 

3.  Payment  of  Premium,  pp.  2071,  2072. 

Insurance  company  debiting  their  agent  with  the  premium,  is  not  a  payment  to  <Ae 
conqmny  by  the  assured  —  Agent  improperly  receiving  money,  no  ei^denee  of  a 
new  contract  between  the  insurers  and  assured  —  Where  premium,  if  due,  must  he 
paid  in  the  lifetime  of  the  assured  —  Interest  not  recoverable,  although  the  poUty 
be  not  paid  at  the  time  stipulated. 

4>.  The  Consideration,  p.  2072. 

No  interest  is  insurable  unless  it  be  legal  —  Wagering  poKdes, 

5.  False  Representations,  pp.  2073,  2074. 

Suppression  of  facts  avoid  the  policy  —  Knowledge  of  the  insured  not  requisite  to  cos" 
stitute  an  untrue  statement — Judgment  of  Lord  Lyndhurst  in  Duckett  v.  Wil> 
liams  —  Parct  answers  to  a  parol  inquiry  —  Unusual  high  premium,  no  proof 
that  the  office  considered  the  assured  a  bad  life  —  Assured  bound  by  the  reprtseat- 
ations  of  his  agent  —  QuesHon  offset  for  Me  Jury  to  consider,  whether  a  naterid 
fact  has  been  withheld. 

6.  Health  and  Age  of  the  Assured,  pp.  2074—2076. 

False  reference  to  the  medical  attendant  —  When  a  warranty  wiU  not  befahlfiei  by 
proving,  that  the  assured  laboured  under  a  particular  infirmity  —  Judgment  of 
Lord  Mansfield  in  Ross  v,  Bradshaw  —  Agent  of  a  company  expressing  himsdf 
satisfied  with  the  age  of  the  assured,  will  not  dispense  tot'M  proof  of  age  —  Whet 
verbal  admissions  of  the  assured  wUl  not  be  received  to  contradict  the  policy  — 
Unintentional  misrepresentation  of  age. 

7.  Illegal  Assignment  of  Policy,  p.  2076. 


1.  The  Contract  defined. 

The  Contract       The  insurance  of  a  life  is  a  contract  whereby  the  insurer,  in  consideration 
DEFINED.  ^£  ^  certain  premium,  either  in  a  gross  sum  or  periodical  payments,  under- 

takes to  pay  the  person  for  whose  benefit  the  insurance  is  made,  a  stipulated 
sum,  or  an  annuity  equivalent,  upon  the  death  of  the  person  whose  life  is 
insured,  whenever  this  shall  happen^  if  the  insurance  be  for  the  whole  lifei 
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or  in  case  this  shall  happen  within  a  certain  period,  if  the  insurance  be  for  The  Contract 
a  limited  time.  °"^"^"^' 

If  there  be  no  warranty  the  insurer  takes  the  risk  upon  himself:  thus,  in  if  there  be  no 
Siaekpool  v.  Simon (\)  Lord  Mansfield  stated,  "When  there  is  no  war-  warranty, the 
rantj,  the  underwriter  runs  the  risk  of  its  being  a  good  life  or  not.  If  there  ^j,^  ^^i  up^ 
be  a  concealment  of  any  knowledge  of  the  state  of  the  life,  it  is  a  fraud.    It  himself. 
is  a  rule,  that  every  subsequent  underwriter  gives  credit  to  the  represent-  Judgment  of 
ation,  made  to  the  first;  and  it  is  allowed,  that  any  subsequent  underwriter  ^^^!^^'*^ 
may  give  in  evidence  a  misrepresentation  to  the  first.   The  broker  here,  does  Simon. 
not  pretend  to  any  knowledge  of  his  own,  but  speaks  from  information. 
There  is  no  fraud  in  him." 

As  by  the  terms  of  this  contract,  the  entire  sum  insured  is  to  be  paid  on  Loss  upon  the 
the  happening  of  one  single  event,  which  cannot  partially  happen,  and  by  ^^^  ™"'* 
the  happening  of  which  the  insured  must  sufier  all  the  injury  against  which 
he  meant  to  be  protected  by  the  insurance,  the  loss  must  always^  be  total, 
and  never  can  be  partial. 

Not  only  the  cause  of  the  loss^  but  the  loss  itself,  must  appear  to  have  To  make  the 
happened  during  the  continuance  of  the  risk ;  therefore,  if  a  man's  life  be  "Murer  liable, 
insured  for  a  year,  and  "  some  short  time  before  the  expiration  of  the  term,  ^^^^  ^f  ^^ 
be  receives  a  mortal  wound,  of  which  he  dies  (ifter  the  year,  the  insurer  would  death,  but  the 
not  be  liable."  (2)  *^^'^I*  '^^^'  , 

^    /  ,  must  appear  to 

The  duration  of  life  is  a  question  of  a  fact  for  the  determination  of  a  have  happened 
jury: — thus,  if  an  insurance  be  made  upon  a  man's  life  who  goes  to  sea,  j^^thmthe  time 
and  the  ship  in  which  he  sailed  is  never  afterwards  heard  of,  the  question  ^      .* 
whether  he  did  or  did  not  die  within  the  term  insured,  is  a  fact  for  the  jury  ]ife  is  a  ques- 
to  ascertain  from  the  circumstances  which  shall  be  produced  in  evidence  tion  of  fact  for 
before  them.  (3)  *""••"''• 

Chief  Justice  Holt  stated  in  Sir  Robert  Howard's  case  (4),  "  that  from  d^^b  of  Po- 
the  day  of  the  date  excludes  the  day ;  but  from  the  date  includes  it"  i^c^* 

But,  in  I^ugh  v.  Leeds  (Duke  of)  {5)  it  was  holden,  that  the  words 
^'from  the  date"  and  *<  from  the  day  of  the  date  "  mean  the  same  thing ; 
that  they  are  taken  to  be  either  inclusive  or  exclusive,  according  to  the  con- 
text and  subject-matter ;  and  that  either  meaning  shall  be  adopted  which 
shall  most  effectually  support,  not  defeat,  the  intention  of  the  parties. 


2.  Interest  of  the  Insurer  in  the  Life  of  thc  Insured.         Intbrbstop 

THB  InS&EXR 

oy  Stat.  14  Geo.  3.  c.  48.  s.  1.  "  no  insurance  shall  be  made  by  any  person  in  the  Lirx  of 
or  persons,  bodies  politic  or  corporate,  on  the  life  or  lives  of  any  person  or  ^™*  Insured. 
persons,  or  on  any  other  event  or  events  whatsoever,  wherein  the  person  or  ^^  ^^  Geo.  3. 
perBons  for  whose  use  or  benefit,  or  on  whose  account,  such  policy  or  poli-    * 

.,„  ,  ,  ,  ^  r        J         r  Any  insurance 

cieg  sban  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or  wagering ;  made  on  any 

and  that  every  insurance  made,  contrary  to  the  true  intent  and  meaning  ^^'^  °'  ®*^«'. 

hereof,  shall  be  null  and  void  to  all  intents  and  purposes  whatsoever."  Sielnsured^*" 

And  by  sect.  2.  "  it  shall  not  be  lawful  to  make  any  policy  or  policies  on  »^*ll  have  no 

•^        •    "^         ^  interest,  shall 

(0  Cit  Marshall  on  Insurance,  775.  (3)  Patterson  v.  Black,  Park   on    Insur- 

(2)  Per  M^iiles  J.  in  Lockyer  v.  Offley,  1     ance,644. 
^-  ^  260.  (4)2  Salk.  625.  Anon.  1  Ld.  Raym.  480. 

(5)  Cowp.N7l4. 
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IirrsRKn  ow 
THK  Iksuue 

IN  THC  LiFC  OF 
THE  InSUEBO. 

And  the  name 
of  the  person 
interested  in 
the  event,  shall 
be  inserted  in 
the  policy. 

And  the  in- 
sured shall  re- 
cover  no  more 
than  the 
amount  or 
Talue  of  his 
interest 

Tills  act  not  to 
extend  to  ma- 
rine insunmoes. 

The  word  "  in- 
terest '*  in  Stat. 
14  Geo.  3. 
C.48.  8S.1.&S., 
means  "  pecu- 
niary interest.'* 

Wife  need  not 
prove  her  in- 
terest. 

Creditors  have 
insurable  in- 
terests in  the 
lives  of  their 
debtors. 


If  debt  be  paid, 
creditor  cannot 
enforce  pay- 
ment of  the  in- 


surance. 


Iniiincy  of  the 
debtor  cannot 
be  objected  to, 
where  the  debt 
is  voidable. 


the  life  or  lives  of  any  person  or  persons,  or  other  event  or  events,  without 
inserting  in  such  policy  or  policies  the  person  or  persons'  name  or  names 
interested  therein,  or  for  whose  use,  benefit,  or  on  whose  account,  BQcb 
policy  is  so  made  or  underwrote." 

And  by  sect  3.  ^  in  all  cases  where  the  insured  hath  interest  in .  soch 
life  or  lives,  event  or  events,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer  or  insurers  than  the  amount  or  value  of  the  interest  of  the 
insured  in  such  life  or  lives,  or  other  event  or  events." 

The  fourth  section  contains  a  proviso,  that  this  act  shall  not  extend  to  in- 
surances bond  fide  made  on  ships,  goods,  or  merchandise. 

To  render  a  policy  valid  within  stat  14  Geo.  3.  c.  48.  ss.  1.  &  3.,  the  party 
for  whose  benefit  it  is  efi'ected,  must  have  a  pecuniary  interest  in  the  life  or 
event  insured ;  and  therefore  a  policy  effected  by  a  father  in  his  own  name, 
on  the  life  of  his  son,  he  not  having  any  pecuniary  interest  therein,  was 
holden  to  be  void.  (1) 

A  wife  making  an  insurance  on  her  husband's  life,  need  not  prove,  that 
she  was  interested  therein.  (2) 

A  creditor  has  an  insurable  interest  in  the  life  of  his  debtor :  thus,  in 
Anderson  v.  Edie  (3)  Lord  Kenyon  said,  **  A  creditor  had  certainly  an  inte- 
rest in  the  life  of  his  debtor,  because  the  means  by  which  he  was  to  be 
satisfied,  might  materially  depend  upon  it ;  and  that,  at  all  events,  the  death 
must,  in  all  cases,  in  some  degree,  lessen  the  security." 

If  A.,  being  indebted  to  B.,  die,  and  C.  agree  to  pay  the  debt  by  instal- 
ments in  five  yearsy  A.  has  an  insurable  interest  in  the  life  of  C.  for  those 
five  years.  (4) 

Where  a  policy  of  insunmce  has  been  effected  on  the  life  of  a  debtor,  as 
a  security  to  the  lender  of  money,  and  the  lender  charges  the  premiums  to 
the  account  of  the  debtor,  who  pays  them,  if  the  principal  be  afterwards 
paid,  the  debtor,  or  his  representative,  is  entitled  to  the  policy.  (5) 

It  is  however  questionable,  whether  a  party  may  insure  his  life  for  the 
benefit  of  another,  who  provides  the  funds  to  pay  the  premiums,  and  intends 
to  take  the  benefit  of  the  policy.  (6) 

If  after  the  death  of  a  debtor,  whose  life  is  insured  by  a  creditor,  and  be- 
fore any  action  brought  on  the  policy  the  debt  be  paid,  no  action  will  lie, 
because  the  action  is  founded  on  a  supposed  damnification  of  the  plaintiff's, 
occasioned  by  his  death,  and  existing  at  the  time  of  the  action  brought;  and 
therefore,  if,  before  the  action  brought,  the  damages  occasioned  by  his  death 
were  prevented  by  payment  of  his  debt,  the  ground  of  the  action  is  de- 
stroyed. (7) 

The  infancy  of  the  debtor  cannot  be  objected  to  by  the  insurer,  where  the 
debt  is  voidable ;  because  the  interest  is  contingent,  whether  the  minor  upon 
coming  of  age  will  ratify  the  debt  or  not;  and  until  a  voidable  security  be 
avoided  by  the  infant,  it  must  be  taken  as  against  a  third  person,  to  be  the 
security  of  a  person  of  full  age ;  and  besides  which,  it  is  the  infant  alone 
who  can  take  the  objection  of  infancy.  (8) 

(1 )  Halford  v.  Kymery  10  B.  &  C.  724.  (5)  HoUand  v.  Smith,  6  Esp.  N.  P.  C.  11. 

(2)  Reed  v.  Royal   Exchange   Anuranee  (6)    Wdinwright  r.  Bland,  IM.&W.  32. 
Comp.  Peake*s  Add.  Cas.  70.  (7)  Godsall  v.  Boldera,  9  East,  72. 

(3)  Marshall  on  Insurance,  777.  (8)  Dwger  v.  Edie,  cit  Marshall  on  la- 

(4)  FoH  Lindenau  v.  J^esborough,  3  C.  &  surance,  779. 
P.  353.     8  B.  &  C.  586.     3  M.  &  R.  45. 
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In  Barron  v.  Fiizgerald  (1 )  it  appeared,  that  Messrs.  Barron  aad  Stewart,  Irwrkot  of 
haviog  been  directed  by  defendant  to  effect  an  insurance  on  his  life  in  his  ^^^g  Lj„  o, 
own  name,  or  in  their  names  to  whom  he  was  indebted,  effected  an  insu*  the  Insdrsd. 
nmce  in  their  own  names,  and  also  in  that  of  a  third  person  named  Smith,  ~ 

^  Insurance 

whom  they  had  taken  into  partnership :  —  upon  which  it  was  held,  that  they  not  effected 
had  no  authority  for  effecting  the  assurance  in  the  three  names ;  and  the  according  to 
defendant  never  having  acknowledged  the  transaction,  that  they  could  not  ^  ^^  assured, 
recover  from  him  the  amount  of  premiums  paid  on  the  policy ;  Mr.  Justice  judgment  of 
Bosanqnet  observing,  ^  The  question  is,  whether  he  authorised  such  a  ^i'-  Jtistice 
policy,  and  whether  the  difference  in  the  names  might  not  seriously  affect  j^^j^^  v.  FUz- 
h»  interests ;  one  way  has  been  shewn  in^  which  it  might    If  Barron  and  gerald, 
Stewart  had  both  died.  Smith  as  survivor  might  have  received  the  money, 
or  released  the  insurance  office,  to  the  inconvenience  of  the  defendant's 
executor.    I  think,  therefore,  that  the  insurance  was  not  according  to  the 
power,  and  that  the  rule  for  a  nonsuit  must  be  absolute.' ' 

An  executor  in  trust  has  a  sufficient  interest  to  enable  him  to  make  as*  Executor  in 
sarance  in  his  own  name,  on  the  life  of  a  person  who  has  granted  an  annuity  ^^^' 
to  the  testator.  (2) 


3.  Payment  of  Premium. 

The  policy  will  be  void,  unless  the  premium  be  paid  within  the  stipu-  Patment  ot 
hted  periods. 

Upon  a  policy  of  assurance  on  tlie  life  of  A.,  the  premium  became  due  Insurance  com- 
OD  the  15th  of  March,  but  was  not  paid  until  the  12th  of  April,  when  the  \^^^  ^^^^  ^ 
country  agent  of  the  insurance  company,  through  whom  the  assurance  had   with  the  pre- 
been  effected,  gave  a  receipt  for  the  amount  of  the  premium.     The  instruc-  ™*"™»  ^  "°V  * 
tioDs  given  by  the  company  to  the  agent  were,  that  the  premium  on  every  company  by 
life  policy  must  be  received  within  fifteen  days  of  its  becoming  due ;  if  not  *^®  assured, 
paid  within  that  time,  that  he  was  to  give  immediate  notice  to  the  office  of  Agent  im- 
that  fact ;  and  in  the  event  of  his  omitting  to  do  so,  that  his  account  would  fJ^Jl'L!!*^!' 

'  o  '  iQg  money*  no 

be  debited  for  the  amount  after  the  fifteen  days  had  expired.    No  notice  evidence  of  a 
was 'given  to  the  company  of  the  non  payment  of  the  premium  within  the  n«^  contract 
fifteen  days ;  it  was  therefore  entered  in  their  books  as  paid  on  the  15th  of  insurers  and 
March,  and  the  agent  was  debited  for  the  amount: — It  was  held,  first,  that  assured* 
the  mere  debiting  the  agent  with  the  premiunf  could  not  be  considered  as  a 
payment  to  the  company  by  the  assured,  because  it  was  in  fact  to  operate 
as  a  penalty  on  him ;  secondly,  that,  as  the  agent  had  no  authority  to  con.* 
tract  for  the  company,  the  fact  of  his  receiving  the  money  after  the  expir- 
ation of  the  fifteen  days,  and  the  entry  in  the  company's  books  debiting  him 
with  the  amount,  were  no  evidence  of  a  new  agreement  between  the  com- 
pany and  the  assured.  (3) 

The  conditions  annexed  to  a  personal  contract,  like  a  policy  of  insurance, 
must  be  performed  according  to  the  terms  used,  and  the  apparent  intent  of 
the  parties,  and  are  not  satisfied  by  a  performance  cy  pres. 

(1)  6  Bing.  N.  C.  201.  (3)  Acey  v.  Femie,  7  M.  &  W.  151. 

(2)  Tidiwta  ▼.  Ankentein,  Peake^s  N.  P. 
C204.,  rtwdepM/,  2081. 
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Patmsiit  op 
Pesmium. 

Where  pre- 
mium, if  due, 
must  be  paid 
in  the  lifetime 
of  the  assured. 


Interest  not  re- 
coverable, al- 
though the 
policy  be  not 
paid  at  the 
time  stipulated. 


Where  one,  as  a  member  of  a  life  insurance  societv  for  the  benefit  of 
widows  and  female  relations,  entered  into  a  policy  of  insurance  with  the 
society  for  a  certain  annuity  to  his  widow  after  his  death,  in  consideration 
of  a  quarterly  premium  to  be  paid  to  the  society  during  his  life ;  and  the 
society  covenanted  with  him  and  his  executors,  &c.  that  if  he  should  pay  to 
their  clerk  the  quarterly  premiums  on  the  quarter  days,  during  his  life,  and 
if  he  should  also  pay  his  proportion  of  contributions,  which  the  members  of 
the  society  should,  during  his  life,  be  called  on  to  make,  in  order  to  supply 
any  deficiencies  in  their  funds ;  then^  on  due  proof  of  his  death,  the  society 
engaged  to  pay  the  annuity  to  his  widow :  and  by  the  rules  of  the  society, 
if  any  member  neglected  to  pay  up  the  quarterly  premiums  for  fifteen  days 
after  they  were  due,  the  policy  was  declared  to  be  void,  unless  the  member 
(continuing  in  as  good  health  as  when  the  policy  expired)  paid  up  the 
arrears  within  six  months,  and  5s»  per  month  extra: — It  was  held,  that  a 
member  insuring,  having  died,  leaving  a  quarterly  payment  over-due  at  the 
time  of  his  death,  the  policy  expired ;  and  that  a  tender  of  the  sum  by  the 
member*s  executor,  though  made  within  fifteen  days  after  it  became  due, 
did  not  satisfy  the  requisition  of  the  policy  and  the  rules  of  the  society,  which 
required  such  payment  to  be  made  by  the  member  in  his  lifetime,  continu- 
ing in  as  good  health  as  when  the  policy  expired.  (I) 

Interest  is  not  recoverable  in  an  action  of  covenant  upon  a  policy  of  assur- 
ance on  the  life  of  A.,  by  which  a  certain  ^sum  was  made  payable  six  months 
after  due  proof  of  his  death,  although  the  money  insured,  was  not  paid  at  the 
time  stipulated  for  that  purpose.  (2) 


Thje  Consideh- 

ATION. 

No  interest  is 
insurable  un- 
less it  be  legal. 


Consideration 
against  public 
policy. 

When  policy 
not  to  be  void 
in  case  of  sui- 
cide or  death. 


Wagering  life 
policies  legal 
in  Ireland. 


4.  The  Consideration. 

No  creditor  has  an  insurable  interest  in  the  life  of  his  debtor,  unless  the 
debt  be  incurred  upon  a  good  and  legal  consideration  ;  and  therefore,  the 
holder  of  a  note,  given  for  money  won  at  play,  has  not  an  insurable  interest 
in  the  life  of  the  maker  of  such  note.  (3) 

If  a  party  efiect  an  insurance  for  life,  on  condition,  that  the  sum  insured 
shall  be  paid,  in  case  of  suicide,  or  death  by  sentence  of  the  law,  such  con- 
tract would  be  void,  as  being  contrary  to  public  policy,  by  taking  away  the 
restraint  of  public  crimes ;  and  if  no  such  clause  be  inserted  in  the  policy, 
the  efiect  will  be  the  same,  because,  if  such  condition  be  void  when  expressed, 
it  cannot  be  sustained,  where  it  has  no  other  foundation  than  a  mere  infer- 
ence.  (4) 

It  seems,  that  wagering  life  policies  in  Ireland  are  lawful ;  and  that  in  an 
action  on  such  a  policy,  interest  could  neither  be  averred  nor  proved.  (5) 


(1)  Want  V.  Blunt,  12  East,  183. 

(2)  Higgint  v.    Sargent,  S  D.  &  R.  613. 
2  B.  &  C.  348. 

(3)  Dwyer  v.  Edie,  cit  Marshall  on  In- 
surance, 179. t  post,  2076. 


(4)  Amicahle  Aisur.  Soc.  v.  BoUand,  2  Dow 
&C.  1.     4Bligh,  N.  S.194. 

(5)  Shannon  t.  Nngentf  1  Hayes  (Irish), 
536.  Schweiger  v.  Magee,  Cooke  &  Alcodc 
(Irish),  182. 
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5.  False  Representations.  False  Repr^- 

«  SENTATIONS. 

In  Wainwright  y.  Bland  (I)  Mr.  Baron  Parke   observed,   "From   the  Suppression  of 
nature  of  the  contract,  a  suppression  of  any  material  fact,  or  a  false  answer  ^^^  *^®'^  ^® 
to  any  material  question,  must  avoid  the  policy."  (2)     And  it  is  immaterial, 
whether  such  facts  have  been  withheld  by  fraudulent  design  or  innocent 
omission.  (3) 

In  Duckett  v.  Williams  (4),  where  by  a  declaration  and  statement  as   Knoiriedge  of 
to  health,  &c.  signed  by  the  assured,  previous  to  effecting  a  policy  on  a  *^®  *  — j'^'  ^^^ 
life,  it  was  agreed,  that  if  any  untrue  averment  was  contained  therein,  constitute  an 
or  if  the  facts  required  to  be  set  forth  in  the  proposal  (annexed)  were  i^ntnie  states 
not  truly  stated ;  the  premiums  should  be  forfeited,  and  the  assurance  be 
absolutely  null  and  void.     But  upon  its  appearing,  that  the  statement  as  to 
the  health  of  the  life  was  untrue  in  point  of  fact,  but  not  to  the  knowledge 
of  the  party  making  it:  — It  was  holden,  that  the  premiums  were  forfeited, 
and   could    not  be  recovered   back.   Lord  Lyndhurst   observing,   "The  Judgment  of 
point  is,  whether  the  facts  stated  were  not  truly  stated  within  the  meaning  }f^^  .^^'"^". 
of  the  declaration  and  agreement.     It  was  contended,  on  benait  ot  the  v.  WilUamt. 
plaintiffs,   that  the  words  must  mean  "  truly**  or  "  untruly,**  within  the 
knowledge  of  the  party  making  the  statement ;  and  that  if  the  party  insuring 
ignorantly  and  innocently  makes  a  misstatement,  he  is  not  to  forfeit  the 
premiums  under  the  clause  in  question.     We  are  of  opinion,  however,  that 
this  is  not  the  real  meaning  of  this  clause.     A  statement  is  not  the  less  un- 
true, because  the  party  making  it  is  not  apprised  of  its  untruth  ;  and  look- 
ing at  the  context,  we  think  it  clear,  that  the  parties  did  not  mean  to  restrict 
the  words  in  the  manner  contended  for.     Two  consequences  are  to  follow, 
if  the  statement  be  untrue — one,  that  the  premiums  are  to  be  forfeited ;  the 
other,  that  the  assurance  is  to  be  void.    Now,  if  the  statement  were  untrue, 
within  the  knowledge  of  the  party  making  it,  the  assurance  would  be  void 
without  any  such  stipulation.     The  knowledge  of  the  party  is  clearly  imma- 
terial as  to  this  last  consequence,  and,  therefore,  must  be  so  as  to  the  first ; 
for  it  would  be  contrary  to  all  the  rules  of  construction  to  hold,  that  it  was 
material  as  to  one  consequence,  and  not  as  to  the  other.     We  are,  therefore, 
of  opinion,  that  these  premiums  are  forfeited  under  the  clause  in  question, 
and  that  a  nonsuit  must  be  entered.** 

A  suppression  of  facts  will  vitiate  a  policy,  although  it  be  in  answer  to  a  Parol  ansnrers 
parol  inquiry  ;  and  the  policy  is,  by  the  articles  of  the  insurance  office,  to  ^^^  parol  in. 
be  void  on  false  answers  being  given  to  certain  written  inquiries.  (5)  quiry. 

Thus,  where  a  party  going  to  insure  her  life  for  two  years,  gave  false 
answers  to  verbal  inquiries,  whether  she  had  effected  similar  insurances  at 
other  offices : — It  was  held,  that  the  policy  was  thereby  avoided.  (6) 

And  the  fact  that,  on  a  life  policy,  an  unusually  high  premium  was  paid>  Unusual  high 
is  quite  immaterial,  and  therefore  not  to  be  taken  as  a  proof,  that  the  office  P^'^ium  no 
considered  the  party  to  be  a  bad  life.  (7)  Im^el^Zts 

the  assured  a 
(1)  1  M.&W.35.  (4)  Vide  etiam  Maynard  v.  Rhode,  5  D.    bad  life. 

(S)  LindeMau  ▼.  Daborough,  8  B.  &  C.     &  R.  266,     1  C.&  P.  360. 
586.     3  C.  &  P.  353.  (5)    Wainwright  v.  Bland,  1  M.  &  W.  32. 

(3)  Abbott  V.  Howard,  1  Hayes  (Irish),         (6)  Ibid. 
381.  '  (7)  Lindenau  v.  Detborough,  3  C.  &  P. 

353. 
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Falsi  Rbpeb- 

SBNTATtOXS. 

The  assured 
bound  by  the 
representadoos 
of  his  agent 

Question  of 
fact  for  the 
jury  to  con- 
sider, whether 
a  material  fact 
has  been  with- 
held. 


In  an  insurance  upon  the  life  of  another,  the  life  insured,  if  applied  to 
for  information,  is,  in  giving  such  information,  impliedly  the  agent  of  the 
party  insuring,  who  is  bound  by  his  statements,  and  must  suffer  if  they  be 
false,  although  he  is  unacquainted  with  the  life  insured,  and  the  senraot 
of  the  insurance  office  undertakes  to  do  all  that  is  required  by  his  office.  (1) 

It  is  a  question  of  fact  for  the  jury  to  consider,  whether  a  material  fact 
has  been  withheld.  Thus,  where  the  conditions  of  a  life  insurance  required 
a  declaration  of  the  state  of  the  health  of  the  assured,  and  the  policy  vas 
to  be  valid  only,  if  the  statement  were  to  be  free  from  all  misrepresentation  ' 
and  reservation  :  the  declaration  described  the  assured  as  resident  at  Fisher- 
ton  Anger;  she  was  then  a  prisoner  in  the  county  gaol  there: — It  was 
held,  that  it  was  a  question  for  the  jury,  whether  the  imprisonment  was  a 
material  fact,  and  ought  to  have  been  communicated.  (2) 

A  female  upon  whose  life  it  was  proposed  to  effect  an  insurance,  was  re- 
presented to  the  insurers  in  December,  1822,  by  A.  a  medical  man,  as  en- 
joying ordinarily  a  good  state  of  health.  The  same  representation  was 
repeated  by  A.  in  March,  and  the  insurance  was  effected  in  April,  1823. 
Between  December,  1822,  and  March^  1828,  she  had  been  ill  with  a  pulmo- 
nary attack,  and  was  attended  by  B. ;  but  no  disclosure  of  these  circum- 
stances was  made  to  the  insurers.  In  April,  1824^  she  died  of  a  pulmonaiy 
disease : — It  was  decided  on  motion  for  a  new  trial,  that  the  jury  ought  to 
have  been  called  onto  consider,  whether  the  illness  in  1823,  and  the  attend- 
ance of  B.,  ought  to  have  been  disclosed  to  the  insurers ;  and  that  it  was 
not  sufficient  to  direct  them  generally  to  consider,  whether  or  not  there  had 
been  any  misrepresentation.  (3) 


6.  Health  and  Agb  of  the  Assured. 


Health  and 

Age  or  tub 

AsSURXO. 


It  is  generally  a  condition  or  warranty,  in  an  insurance  upon  a  life, 
either  .inserted  in  the  policy,  or  contained  in  a  declaration  or  agreement 
signed  by  the  insured,  that  the  person  whose  life  is  meant  to  be  insured,  has 
not  any  disorder  which  tends  to  the  shortening  of  life ;  that  he  has  or  has 
not  had  the  small-pox ;  and  that  his  age  does  not  exceed  a  certain  period; 
that  this  declaration  shall  be  the  basis  of  the  contract  between  the  insurers 
and  the  insured ;  and,  that  if  any  untrue  averment  be  contained  therein,  the 
contract  shall  be  void,  and  all  money  paid  on  account  of  the  insurance 
forfeited. 

In  Everett  v.  De^nyrough  (4)  the  plaintiff  effected  an  insurance  on  the  life 
of  another,  with  whom  he  was  unacquainted,  and  desired  the  agent  of  tbe 
insurance  office  to  do  all  that  was  requisite.  *  The  agent  knew  tbe  insured 
well^  and  made  the  usual  inquiries.  One  of  the  terms  of  the  contract  wasy 
a  reference  to  the  usual  medical  attendant  of  the  party: — It  was  held,  that 
as  the  assured  had  given  a  false  reference,  he  could  not  recover. 
Reference  to  a       In  Morrison  v.  Mitspratt  (5)  the  court  held,  that  '<  if  there  was  a  reference 


False  refeience 
to  the  medical 
attendant. 


(1)5  Bing.  503.  (4)  5  Bing.  503. 

(2)  Huguenin  v.  RayUi/^  6  Taunt.  186.  (5)  Cit.  per  Best  C.  J.  in  Eocrttt  v.  De*- 

(3)  Morriaon  ▼.  Muspratt,  4  Bing.  60.    12  horough,  ibid.  503. 
Moore,  231. 
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to  a  man  who  had  been  the  medical  attendant,  and  no  reference  to  the  Health  aito 

person  who  toas  the  medical  attendant  of  the  life  insured  at  the  time  the  Amuiibd" 
policy  was  effected,  such  an  omission  to  refer  to  the  proper  person  would 


vacate  the  policy."  **''™®i^*t**^*^ 

A  warranty  that  the  insured  party  is  in  good  healthy  will  not  be  falsified  ^q^,  to  the  per- 

by  proving  that  he  laboured  under  a  particular  infirmity,  if  it  had  no  ten-  son  who  was 

dericy  to  shorten  life.    Thus,  in  Ross  v.  Bradshaw  (i)  Lord  Mansfield  said,  a^eXnt^t 

"  that  there  was  a  distinction  between  a  common  insurance  and  one  with  the  time  the 

warranty ;  that  the  concealment   of  many  circumstances  will  vitiate  the  ?°^**'?  ^"  ^" 

first,  which  will  not  vitiate  the  second  ;  because  in  the  second,  the  insured  ^j,^^  ^  ^ 

takes  it  upon  him  to  prove,  in  case  of  death,  that  cestui  que  vie  was  in  a  ranty  will  not 

general  good  state  of  health."    .  ^tin'^^ha**^ 

It  is  not  to  be  concluded^  that  a  disorder  with  which  a  person  is  afflicted  ^^  assured 

before  he  effects  an  insurance  on  his  life,  is  a  <*  disorder  tending  to  shorten  laboured  under 

life  "  within  the  meaning  of  the  declaration  required  by  the  Equitable  In-  j^gj^^^ 

surance  Office,  from  the  mere  circumstance,  that  he  afterwards  dies  of  it,  ju^^ment  of 

if  it  be  not  a  disorder  which  generally  has  that  tendency.  (2)  Lord  Mans. 

A  warranty  of  good  health  will  not  be  falsified  by  shewing,  that  the  party  ^^^f  "^  ''' 

was  troubled  with  spasms  and  cramps  from  violent  fits  of  the  gout.     Thus,  -^^^^j^t-  ^^ 

in  Willis  v.  Poole  (S)  Lord  Mansfield  observed,  '«  The  imperfection  of  good  health 

Umguage  is  such,  that  we  have  not  words  for  every  different  idea ;  and  the  ^-^^^^  ^  ^' 

real  intention  of  the  parties  must  be  found  out  by  the  subject-matter.    By  party  having 

the  present  policy,  the  life  is  warranted  to  some  of  the  underwriters  in  spasms  and 

health  ;  to  others,  in  good  health  ;  and  yet  there  was  no  difference,  in  point  J^ut!*     " 
of  fact :  such  a  warranty  can  never  mean,  that  a  man  has  not  in  him  the 
seeds  of  some  disorder ;  we  are  all  born  with  the  seeds  of  mortality  in  us. 
A  man,  subject  to  the  gout,  is  a  life  capable  of  being  insured,  if  he  has  no 
sickness  at  the  time  to  make  it  an  unequal  contract."  (4) 

A  policy  of  insurance  on  the  life  of  another  person,  who,  at  the  time  of  Person  for- 

the  insurance,  is  in  a  eood  state  of  health,  is  not  vitiated  by  the  non  com-  ^f}y  afflicted 

,  ,^  /.,*  *...!.  o  ii»  ^1*"  *  disorder 

munication  by  such  person  of  the  fact  of  his  having,  a  few  years  before,  tending  to 

been  afflicted  with  a  disorder  tending  to  shorten  life,  if  it  appear,  that  the  shorten  life, 
disorder  was  of  such  a  character,  as  to  prevent  the  party  from  being  con- 
scious of  what  had  happened  to  him  while  suffering  under  it.  (5) 

If  the  agent  of  the  insurers,  at  the  time  of  effecting  the  policy,  expressed  The  agent  of  a 

himself  satisfied  as  to  the  aee  of  the  life  insured  as  represented  to  him,  it  ^'o^P^^X  e*- 

®  J  pressing  him- 

will  not  dispense  with  the  necessity  of  proving  the  age,  as  stated  in  the  self  satisfied 

warranty.  (6)  ^**  *e  •«« 

In  an  action  on  a  policy  of  insurance  upon  the  life  of  W.  M.,  which  ^^j  ^^  ^^^  ' 
contained  a  warranty,  that  W.  M.  did  not  exceed  the  age  of  fifty-nine  pense  with 
years :  —  It  was  held,  that,  after  the  death  of  W.  M.,  his  unsworn  declar-  P"**^^  ®^  •St- 
ations as  to  his  own  age,  made  several  years  before  the  date  of  the  policy,  adoilasioM  of 
were  not  admissible  in  evidence  in  proof  of  his  age.  (7)  the  assured, 

In  covenant  upon  a  policy  of  insurance  upon  the  life  of  M.  L.,  reciting  ^*.^^***  ^  "^ 


(I)  1  W.  Black.  312.  of  having  his  life  insured,  whether  he  has 

(3)  Watmn  ▼.  Mainwaring,  4  Taunt.  763.  ever  been  afflicted  ivith  the  gout. 

(3)  Ctt  Marshall  on  Insurance,  774.  (5)  SweU  ▼.  Fairlte,  6  C.  &  P.  1. 

(4)  Sincetbedectsionof  this  case  (1780),  (6)   Westropp   v.  Bruce,  1  Batty  (Irish), 
the  insurance   offices  generally  require  an  155. 

express  statement  from  the  person  desirous  (7)  Ibid. 


tradict  the  po- 
licy. 


Uniatentiuiul 
misrepreKnt- 
■tion  of  Bge. 
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that  M.  L.  had  declared  hi«  age  did  not  exceed  forty-three  years  on  a  d«y 
named,  and  containing  a  proviso,  that  if  any  thing  stated  in  such  declar- 
ation should  be  untrue,  then  the  policy  shonld  be  null  and  void.  The 
plaintiff  averred,  that  the  age  of  M.  L.  did  not  exceed  forty-three  years  on 
that  day ;  upon  which  fact  issue  was  joiued.  At  the  trial)  there  beiog 
conflicting  evidence  aa  to  the  age  of  M.  L.,  and  some  evidence  having  hcen 
given  that  the  agent  of  the  insurers  was  satisfied  with  the  representation 
made  by  him  as  to  his  age,  and  acquiesced  in  it,  the  judge  left  it  to  the 
jury  to  say,  whether  the  age  of  M.  L.  exceeded  forty-three  years  or  not,  or 
whether  the  insurers  had  (ulopted  the  age  as  given  in  by  him,  and  acquiesced 
in  it ;  and  the  jury  found  a  verdict  for  the  plaintiff,  at  the  same  time  de- 
claring, that  there  was  misrepresentation  of  the  age,  but  not  intentional; 
and  that  the  insurers,  by  their  agents,  had  adopted  the  age  as  given  in,  and 
acquiesced  in  it.  Upon  motion  to  set  aside  this  verdict  for  misdirection  of 
the  learned  judge,  it  was  held,  that,  upon  this  finding,  a  verdict  ought  to 
have  been  directed  for  the  defendants;  and  although  they  did  not  call  for 
any  such  direction  at  the  trial,  and  made  no  objection  to  the  charge  at  that 
time,  the  defendants  might  move  to  set  aside  the  verdict  upon  payment  of 
the  costs  of  the  trial,  the  jury  having  found  in  their  favour  the  only  fact 
in  issue  between  the  parties,  viz.  that  the  age  of  M.  L.  had  been  misrepre- 
sented by  him.  (1) 


'7-  Illegal  Assignment  of  Policy. 

In  Scoa  V.  Roote  (2)  it  appeared,  that  A.  promised  B.  his  clerk  to  in- 
crease his  weekly  salary,  if  B.  would  insure  his  own  life,  and  assign  the 
policy  to  A.  B.  did  so,  and  without  consideration  assigned  the  policy  to 
Af  who  shortly  after  dismissed  B.  from  his  service  on  unfounded  pretencei. 
On  a  bill  filed  by  the  representatives  of  B.  the  assignment  was  declared 
void,  and  the  amount  of  the  policy  (deducting  the  premiums  which  were 
jjrined  to  have  been  paid  by  A.)  was  decreed  to  be  handed  over  to  the 
plainiiffn,  and  the  defendant  was  made  to  pay  the  costs; — Mr.  Baron 
Richards  observing,  '■  1  think  it  against  public  pplicy,  that  a  master  should 
be  allowed  to  insure  the  life  of  his  dependant  servant." 


(I,   .1/r.rpA,  », 


2077 


INSURANCE  [FIRE]. 

1.  The  Contract  generally,  pp.  2077—2079. 

Several  inMuramees  on  the  §ame  property  ^^  If  a  poUey  refer  to  printed  propotalst  tHe 
propoaaU  tnU  be  eotuidered  ae  part  of  the  policy —  Cammencement  and  termination 
of  rink  —  Where  the  insurance  company  have  the  option  to  determine  the  inewrance  at 
the  end  of  the  year  —  There  must  be  an  actual  Jlre  or  ignition  —  **  Usurped  potcer  *' 

—  "  Civil  commotion,** 

2.  Payment  of  Premium,  p.  2080. 

3.  Interest  of  the  Assured,  pp.  2080,  2081. 

Insurance  against  fire  tdthout  interest  is  void  at  common  and  by  statute  law  —  Stat, 
14  Geo.  3.  e.  48.  —  Parties  may  insure  without  having  the  absolute  property  — 
Profits  of  a  business  are  insurable  —  Assignment  of  policies -^  Judgment  of  Lord 
ChanceBor  King  in  Lynch  v.  Dayrell. 

i.  Description  of  the  Property,  pp.  2061—2084. 

Suppression  of  a  material  fact  vitiates  the  policy  —  What  is  a  material  concealment 

—  The  property  insured  must  be  defined  with  certainty  —  Where  property  will  be 
considered  as  household,  and  not  stoch  in  trade  —  **  Granary  **  —  **  Kiln  for  drying 
cam  in  tcte**  — **  Where  no  fire  is  kept,  and  no  hazardous  goods  are  de- 
posited "  —  «  Barn  **  —  "  Dwelling-house  "  —  "  Mill  worked  by  day  only  "  — 
**  Plaintiff  can  repel  the  evidence  adduced  for  the  defendant  '*  —  When  the  defence 
if,  that  the  assured  had  wilfully  destroyed  his  property,  the  evidence  for  the  plaintiff, 
musi  be  as  condusive,  as  if  it  were  in  a  criminal  proceeding  —  Proof  of  policy, 

5.  Adjustment  of  Damages  —  Payment  of  Money  into  Court  — 
Venue,  pp.2084 — 2086. 

2%e  queetion  for  the  jury  is  the  actual  loss  of  the  plaintiffs-  Judgment  of  Mr.  Baron 
Pennefather  in  Vance  v,  Forster  —  Plaintiff  not  bound  by  his  account  of  the  loss 
as  delivered  to  the  insurance  company  —  Pathe}it  or  momit  into  couet  — 

Vbnuk. 


1.  The  Contract  generally. 

In  the  contract  of  insurance  against  fire,  the  insurer,  in  consideration  of  The  Comteact 
a  certain  premium  received  by  him,  either  in  a  gross  sum,  or  by  annual  okm«»^<'>''»'» 
payments,  undertakes  to  indemnify  the  insured  against  all  loss  or  damage, 
which  he  may  sustain  in  his  houses  or  other  buildings,  stocks,  goods,  and 
merchandise,  by  fire  during  a  limited  period  of  time. 

It  frequently  occurs,  that  no  one  office  will  insure  to  the  full  amount 
required  by  a  particular  person,  who  has  a  large  property  to  insure,  and  under 
such  circumstances,  the  party  can  only  cover  his  whole  interest  by  several 
insurances  made  at  different  offices. 

But  in  all  the  printed  proposals,  there  is  an  article  which  declares,  that  Several  in- 
persons  insuring  must  give  notice  of  any  other  insurance,  made  ebewhere,  "JJ^^me  pro- 
apon  the  same  houses  or  goods,  that  the  same  may  be  allowed  by  indorse-  perty. 
ment  on  the  policy,  in  order,  that  each  office  may  bear  its  rateable  propor- 


propoiala  will 
be  con«<kred 
u  part  of  the 
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Thi  CoNTitcT  tion  of  any  loss  that  may  happen.     But  nnleu  such  notice  be  given  of  each 
antMALvr.     jngurance,  to  the  office  where  another  insurance  is  made,  on  the  aame  effectei 
the  insurance,  made  withont  audi  notice,  will  be  void.  (1) 
If  •  policy  If  a  policy  of  insurance  refer  to  certain  printed  proposab,  the  propoi^ 

!^J^f-""..'r'  '''"  be  considered  as  part  of  the  policy.  (2) 

By  the  proposals  of  the  Phoeois  Company  it  is  stipulated,  that  "pertou 
insured  shall  gire  notice  of  the  loss  forthwith,  deliver  in  an  account,  and 
procure  a  certificate  of  the  minister,  churchwardens,  and  some  reputsbk 
faouseholdera  of  the  parish,  importing,  that  they  knew  the  character,  Ac.  of 
the  assured,  and  believe  that  he  really  snetained  the  loss,  and  without 
fraud  :"  —  It  was  held,  that  the  procuring  of  such  a  certificate  was  a  con- 
dition precedeot  to  the  right  of  the  assured  to  recover,  and  that  it  wu 
immaterial,  that  the  minister,  &c.  wrongfully  refilled  to  sign  the  certifi- 
cate. (3) 

A  deed-poll  containing  an  insurance  against  fire  may  refer  to  conditioat 
in  a  printed  paper,  without  stamp,  seal,  or  signattire  ;  and  it  may  be  a  part 
of  those  conditions,  that  the  insured  shall  procure  a  certificate  of  his  cha- 
racter, and  that  the  loss  happened  without  fraud.  (4) 

The  risk  commences  from  the  signing  of  the  policy,  unless  some  other 
time  be  specified,  and  it  will  of  course  end  with  the  term  for  which  it  a 
made. 

Insurances  against  fire  are  in  general  either  annual,  or  for  the  term  of 
seven  years  at  an  annual  premium,  and  the  offices,  as  an  indulgence  to  the 
insured  generally,  allow  fifteen  days  from  the  eviration  of  each  year  for  the 
payment  of  the  premium  for  the  nest  succeeding  year.  But  the  insured 
has  always  been  considered,  as  being  under  the  protection  of  the  policy,  tili 
the  ecpiration  of  the  fifteen  days,  provided  the  premium  were  paid  witliin 
that  time. 

In  a  policy  of  insurance  against  loss  by  fire,  after  reciting  a  proposal  to 
efiect  an  insurance  for  one  year,  the  agreement  was  stated  to  be  —  that  if 
during  the  continuance  of  the  policy  the  property  should  be  burnt,  the 
directors  would  pay  for  or  reinatate  the  same ;  and  that  the  policy  should  oat 
be  valid  for  more  than  flFteen  days  after  the  time  limited,  unless  the  prentium 
and  stamp  duty  for  the  renewal  should  be  paid  within  that  time ;  a  losa 
liappened  after  the  end  of  the  year,  but  before  the  expiration  of  the  fifteen 
days :  —  It  was  held,  that  the  insurers  were  liable.  (5) 

In  a  policy  of  insurance  against  loss  by  fire,  from  half  a  year  to  half  a 
year,  the  asstired  agreed  to  pay  the  premium  half  yearly,  "  as  long  as  the 
insurers  should  agree  to  accept  the  same,"  within  fifteen  days  after  the 
expiration  of  the  former  half  year ;  and  it  was  also  stipulated,  that  no  insnr- 
ance  should  take  place  till  the  premium  was  actually  paid  ;  a  loss  happened 
within  fifteen  days  after  the  end  of  one  half  year,  but  before  the  premium 
for  the  nest  was  paid :  —  It  was  held,  that  the  insurers  were  not  liable, 
though  the  assured  tendered  the  premium  before  the  end  of  the  fifteen 
days,  but  after  the  loss.  (6) 


r- 


(1)  Mar*biII  an  Inauiance,  789. 

(«)  Wbniey  v.  Wood  (is  mw),  6  T.  R. 
7ia  S  Hen.  BUcb.  574.,  et  vide  Obbim 
V.  Bewich,  ibid.  577.  n'. 

(S)  Ibid. 


(4)  BouHedi^  t.   BurreU  (Barl.),  1  Hn. 
Black.  2.54, 

(5)  M'DBimtB  Y.  Can,  1  Hayoi  &  Jonn 
(Irish),  356. 

(6)  Tarleton  y.  Slanifartii  (■'■  trror),  I  B- 
&  P.  471.    5  T.  R.  695.     3  Aiwt.  707. 
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If  the  insurance  company,  having  an  option  to  determine  the  insurance  at  Tax  Comt&act 
the  end  of  the  year,  give  the  insured  notice  of  their  intention  to  do  so,  they       "* 
are  not  liable  for  a  loss  happening  within  the  fifteen  days  after  the  end  of  When  insur- 

liie  vear.  (l^  '^^^  company 

"       '  \   ^  ...  Jjav®  the  option 

By  a  policy  under  seal,  three  of  the  directors  of  a  fire  association  admitted  to  determine 

the  plaintiff  as  a  member  of  that  society  upon  the  terms  and  conditions  the  insurance 
prescribed  by  the  deed  of  settlement  of  the  association  ;  and  he  subscribed  ^he  year, 
a  certain  sum  as  the  consideration  money  for  one  year's  insurance.  It 
was  declared^  that  he  should  be  entitled  to  a  remuneration  out  of  the 
society's  funds,  in  case  of  loss  by  fire  happening  to  any  property  therein 
specified,  not  exceeding  the  sums  set  against  each  article  respectively  ;  and 
it  was  further  stipulated,  that  neither  of  the  directors  who  signed  the  policy, 
nor  the  pluntiff,  nor  the  holder  of  it,  should,  as  members  of  the  society,  be 
subject  or  liable  to  any  demand  for  loss,  except  under  the  articles  esta- 
blishing the  society,  and  as  was  provided  by  the  same.  The  plaintiff  having 
sustained  a  loss  by  fire,  brought  an  action  of  covenant  against  the  directors 
who  signed  the  policy,  and  averred  in  his  declaration,  that  the  funds  of  the 
association  were  sufficient  to  satisfy  the  amount  of  such  loss,  and  the  jury 
found  a  verdict  for  him :  —  It  was  held,  that  such  declaration  was  suffi-  ^ 
cient,  and  that  the  defendants  were  liable  by  the  terms  of  the  policy,  and 
the  court  of  Common  Pleas  refused  to  arrest  the  judgment  (2) 

F.,  W.,  and  M.,  being  trustees  and  directors  of  a  fire  insurance  com-  Where  cove- 
pany,  executed  a  policy  to  indemnify  A.  and  others  from  loss  by  fire,  ^^l^!!?  ^ 
whereby  they  ordered,  directed,  and  appointed  the  directors  for  the  time 
being,  to  pay  the  loss  which  A.  and  others  should  sustain  in  the  event  of  a 
fire  happening ;  and  the  policy,  amongst  other  clauses,  went  on  to  recite, 
certain  provisions  containing  the  words  "  conditions  and  agreements ;"  and 
a  loss  having  happened :  —  It  was  held,  that  the  policy  was  not  an  instru- 
ment or  agreement  upon  which  covenant  would  lie,  and  consequently,  that 
neither  the  executing  parties,  nor  the  directors  for  the  time  being,  were 
liable  at  law.  (3) 

There  must  be  actual  fire  or  ignition  to  entitle  an  assured  to  recover ;  There  must  be 
for  where  there  had  been  damage  merely  by  heat  in  the  chimney  of  a  sugar  f"  ^^^  *'•** 
house,  in  consequence  of  negligently  lighting  the  fire  without  opening 
the  register  at  the  top,  the  court  held,  that  the  assured  could  not  recover, 
there  being  no  ignition.  (4) 

In  the  printed  proposals  it  is  provided,  that  '^  no  loss  or  damage  by  fire 
happening  by  any  invasion,  foreign  enemy,  or  any  military  or  usurped 
power  whatsoever,  will  be  made  good  by  this  company." 

The  words  "  usurped  power  "  mean  an  invasion  from  abroad  (5),  or  an  **  Usurped 
internal  rebellion,  where  armies  are  drawn  up  against  each  other,  where  the  P^^^'* 
laws  are  silent,  and  where  the  firing  of  towns  becomes  unavoidable. 

The  words  **  civil  commotion  "  in  a  policy  of  insurance  against  fire,  were  **  Civil  oommo. 
held  to  exclude  losses  happening  in  consequence  of  the  riots  in  London  of  ^^"* 
1780.(6) 

(1)  Sahin  v.  Jamet,  6  East,  571.  (5)  Drinkwater     t.     lamdfm     Atntranee 

(2)  Amdrems  t.  EBMom,  6  Moore,  199.,  et     Comp.  2  WUs.  363. 

▼i^  Sevtm  v.  Ofioe,  ibid.  235.  (6)  LangdaU  y,  Matony  Marshall  on  In- 

(3)  Akhorn€  v.  SaviUe,  ibid.  202.  n.  surance,  793.     An  insurance  company,  who 

(4)  ^icsitfiy.i>rew<yMarshaU  on  Insurance,  paid  a  loss  occasioned  by  riot,  were  enabled 
790.  6  Taunt.  436.  4  Camp.  360.  Holt*s  to  sue  the  hundred  upon  the  Riot  Act  (stat. 
^.  P.  C.  126.  1  Geo.  1.  c.  5.  s.  6.),  in  the  name  of  the 
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2.  Payhkmt  or  Prbmiuh. 


la  the  body  of  the  policy,  the  company  acknowledge  the  receipt  of  At 
preiniuRi  at  the' time  of  maLing  the  inaurance;  and  by  the  printed  proposals 
or  the  different  societies  it  is  expressly  stipulated,  that  no  insurance  atiall 
take  place,  till  the  premium  be  actually  paid  by  the  insured,  his,  ber,  or 
their  agent  or  agents.  This  premium  or  Gonsideration  money  is  in  all  tlie 
oflices  at  the  rate  of  2«.  per  cent,  for  any  sum  not  exceeding  1000/.,  and 
Sf.  6d.  from  1000/.  upwards.  But  this  must  be  understood  to  meaa  tLe 
premium  upon  common  insurances  only;  for  upon  hazardous  trades  and 
wooden  buildings,  &c.  the  premium  is  proportioned  to  the  risk.  (1) 
AppoTiioDmeDt  Whenever  the  risk  to  be  run  is  entire,  there  never  is  a  return  of  pre- 
mium, though  the  contract  should  cease  and  determine  the  next  day  tRtt 
its  commencement ;  consequently,  if  the  property  insured  should  be  de- 
stroyed by  fire,  arising  from  the  act  of  a  foreign  enemy,  the  very  day  after 
the  commencement  of  the  policy,  though  the  underwriter  would  be  dis- 
chained,  yet  there  can  be  no  apportionment  or  return  of  premium. 
Where  umired  In  FUh  v.  Masterman  (2)  it  appeared,  that  an  insurance  was  effected  on 
reMrn  ofure-  ^^  ^^^^  "^  April  00  tt  Cargo  of  cotton  then  at  sea,  by  five  several  polide, 
mium.  at  the  rate  of  50  guineas  ^^^reeniL;  and  on  the  13th  news  of  the  vesieTt 

safety  having  arrived,  a  farther  insurance  was  bond  jide  effected  by  sii 
different  policies,  at  10  and  5  guineas  per  cent.  The  latter  insurance, 
added  to  the  former,  exceeded  in  amount  the  value  of  the  subject-matter 
insured,  but  the  former  of  itself  did  not :  —  It  was  held,  that  the  assured 
were  entitled  to  a  return  of  premium  on  the  amount  of  over  insurance,  (o 
which  the  underwriters  who  subscribed  the  policies  of  the  ISth  of  April 
were  to  contribute  rateably,  in  proportion  to  the  sums  insured  by  tiiem 
respectively  (the  amount  of  over  insurance  to  he  ascertained  by  taking  ipto 
account  all  the  policies);  but  that  no  return  of  premium  was  to  be  made 
in  respect  of  the  policies  offered  on  the  12th. 


iHTnnror  S.  Interest  of  the  Assured. 

THI  Amuked. 

Inionuice  An  insurance  against  fire,  without   interest,    is  void   at  common  Uw. 

■jtuDM  fire         ■fijyg  i„  Lynch  v.  DayTeU(S)  Lord  Chancellor  King  held,  that  the  party 

rurir^t,  is  void     insuring  must  have  a  property  at  the  time  of  the  loss,  or  he  can  sustain  no 

flt  cnmninii  ;iiid  \ots,  and  consequently  can  be  entitled  to  no  satisfaction.     And  in  the  case 

ij  siaiui.--  fl>v.   ^j,  j,^  Sadkri  Company  v.  Badeoek  (4)  Lord  Hardwicke  observed,  "  tkal 

the  insured  must  have  an  interest  or  property  at  the  time  of  insuring,  and 

at  the  time  the  fire  happens." 
sui.  HGeo.n.       The  Stat.  14  Geo.  3.  c  48.  s.  I.  prohibits  all  insurances  without  interest, 
*^'  ''^-  "  upon  any  event  or  events  whatsoever."    The  4th  section  indeed  provideh 

iniured.     Jtfotmi  t.  Siiiii«biiry,  Hftntioll  on  (1)   RespectiDg  tbeimount  of  duti«,'n(<i 

Insunnce,  T96.  staU.  S3  Geo.  3.  c  48.  u.  1  &  S.,  37  G«i.3- 

Stat.  1  Geo.  1.  c,  5,   s.  6,    was  repealed  o,  90.  s.  19.,    55  Geo.  3.  e.  184,,    9  Gea  4, 

by  itat.    T  &  8   Geo.  4.    e.  27.,   vide   ttiam  c.  14.  s.  1.,  3&  4  Will.  4.   e.  23. 

rtat.  7  &  8  Geo.  4.  c.  31.  ;    but  the   caie  of  (2)  8  M.  &  W.  165. 

Mavm  T.  Saitubttry  iru  lecognised  in  Oarli  (3)  Cil,  2  Alk.  557.     3  Bra.  P.  C.  197. 

V.  Blgthing  (Inhab.  of),  2  1).  &  C.  954.,  and  (4)  ?  Atk.  554. 
In  rata  y.  W^.  ^  Bing.  N.  C.  279. 
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that  it  shall  not  extend  to  marine  insurances,  which  shews,  that  it  was  the    !»"»««  of 

intention  of  the  legislature  that  it  should  extend,  according  to  the  above  1 

words  in  the  enacting  clause,  to  every  other  species  of  insurance,  and  there-  The  insured 
fore  there  can  be  no  doubt  of  its  extending  to  insurances  against  fire ;  and  ^^  ^^  ^ 
eoDsequently  the  insured,  whatever  may  be  the  amount  of  his  insurance,  of  loss,  to  the 
can  only  recover  to  the  extent  of  his  interest."  (1)  ?^*®"*  ^^^^ 

intefest 

It  is  not  necessary,  however,  in  order  to  constitue  an  insurable  interest,  p    . 
that  the  insured  shall^  in  every  instance,  have  the  absolute  and  unqualified  insure  without 
property  of  the  effects  insured.     A  trustee,  a  mortgagee,  a  reversioner,  a  having  the  ab- 
factor,  or  agent,  with  the  custody  of  goods  to  be  sold  upon  commission,  *°  "    ^'**^    ^' 
may  insure ;  but  generally  with  this  limitation,  that  the  nature  of  the  pro- 
perty be  distinctly  specified,  and  that  all  the  insurances  upon  the  same 
property,  taken  together,  shall  not  exceed  the  full  value  thereof. 

The  profits  of  a  business  are  insurable,  but  they  must  be  insured  qttd  Profits  of  a 
profits :  thus,  In  re  Wright  and  Pole  (2)  Mr.  Justice  Taunton  said,  « If  a  ^^^SSe!" 
party  would  recover  such  profits  as  these,  he  must  insure  them  gicd  profits. 
I  never  heard  before  of  a  recovery  of  profits  of  a  business  as  an  incidental 
part  of  the  loss  under  an  insurance  upon  a  house  or  ship." 

But  under  an  insurance  by  A.  of  his  <'  interest  in  the  Ship  Inn  and 
offices,"  A.  cannot  recover  compensation,  for  the  loss  of  his  business  as  an 
innkeeper,  in  the  interval  between  the  fire  and  the  rebuilding. (3) 

In  Lynch  v.  DayreU  (4)  Lord  Chancellor  King  said,  *<  These  policies  Assignment  of 
are  not  insurances  of  the  specific  things  mentioned  to  be  insured  ;  nor  do  P^"^^^- 
such  insurances  attach  on  the  realty,  or  in  any  manner  go  with. the  same  as  i^J^^'c^ant 
ineident  thereto,  by  anj  conveyance  or  assignment ;  but  they   are  only  oellor  King  in 
special  agreements  with  the  persons  insuring,  against  such  loss  or  damage  '^j^  ^*  ^^^' 
as  they  may  sustain."     '<  These  policies  are  not  in  their  nature  assignable ; 
'  iK)r  is  the  interest  in  them  ever  intended  to  be  transfer8fl[>le  from  one  to 
another,  without  the  express  consent  of  the  ofiice." 

Policies  can  be  transferred  to  executors,  administrators,  and  heirs.  (5) 


4.  Description  of  the  Property^  Dcsceiption 

OF  THE  Pro- 

The  purest  equity  and  good  faith  are  essentially  requisite,  to  the  validity  "^tt. 
of  a  policy  airainst  fire ;  and  if  there  be  a  suppression  of  a  material  fact,  or  Suppression  of 

•  f  1       .  .  ,  ,.  .11  t_       ...  J  a  material  fact 

&  lalse  statement,  the  policy  will  be  vitiated.  vitiates  the 

A.  having  two  warehouses  abroad,  writes  to  this  country  to  effect  an  in-  policy, 
saranee  upon  one  of  them  only,  without  stating,  as  was  the  fact,  that  a  house  ^'^^  *■  *  ^ 
oeariy  adjoining  it  had  been  on  fire  on  that  evening,  and  that  there  was  danger  m^nt. 

(1)  By   Stat.  14  Geo.  3.    e.  78.    s.  83.  B.  had  a  right  to  insist  on  the  money  being 

(Party  Wall  Act)  If  a  house  be  insured  and  laid  out  in   rebuilding.     Pearce  t.  Wattiy 

litoate  within  the  limits  of  that  act,  and  is  B.  R.  T.T.  20  Geo.  3.  B.  P.  B.  97  ;  Dam- 

t^t  down,  any  person  interested  has  a  pier*s  MSS.  Lincoln's  Inn  Library, 
^t  to  insist  upon  the  insurance  money        (2)  1  A.  &  £.  621.     S.  C.   nom.  In  re 

bnng  laid  out  in  rebuilding.     Thus,  where  Sun  Fire  Office^  3  N.  &  M.  819. 
A.  bought  a  house  on   a  bad  title,  and         (3)  Ibid. 
iMursd,  and  B.  recovered  in  ejectment,  but        (4)  3  Bro.  P.  C.  497. 
iicfi>re   the   possession  was  delivered,  the        (5)  Ibid.    Park  on  Insuranoe,  662.,  an<^, 

*WMe  was  burnt  down  :  —  It  was  held,  that  207 1 . 
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of  the  fire  again  breaking  out ;  and  sends  his  letter  after  the  regular  post  time. 
The  fire  having  broken  out  again  on  the  day  next  but  one  following,  and 
consumed  A/s  warehouse,  it  was  held,  that  this  was  a  material  conceal- 
ment, although  A.'s  letter  was  written  without  any  fraudulent  intention.  (1) 

When  a  thing  is  warranted  to  be  of  a  particular  nature  or  description,  it 
must  be  exactly  such,  as  it  is  represented  to  be,  otherwise  the  policy  will  be 
void ;  therefore,  where  a  mill  was  insured  as  being  of  one  class,  and  turned 
out  to  have  been  of  another  at  the  time  it  was  insured,  it  was  held,  that  u 
action  on  a  policy  against  a  loss  by  fire,  could  not  be  sustained,  because, 
whether  the  misrepresentation  was  in  a  material  point  or  not,  or  whether  the 
risk  was  equally  great  in  the  one  class  as  in  the  other,  was  wholly  immaterial, 
the  only  question  being,  whether  the  building  was  de  facto  that,  which  vas 
insured.  (2) 

But  it  seems,  that  even  in  a  case  of  warranty,  it  would  be  a  good  answer, 
that  the  mistake  or  misrepresentation  was  to  be  attributed  solely  to  the  in- 
surers themselves  or  their  agent.  (3) 

Where  a  person  who  is  not  a  linendraper,  insures  his  *' stock  in  trade,  house- 
hold furniture,  linen,  wearing  apparel,  and  plate,*'  by  a  policy  against  fire, 
this  will  not  protect  linendrapery  goods  subsequently  purchased  on  speca- 
liation;  for  the  word  'Minen"  in  the  policy,  must  be  confined  to  household 
linen  by  way  of  apparel :  thus,  in  Waichom  v.  Langford  (4)  Lord  Ellen- 
borough  observed,  "Here  we  may  apply  ^noscitur  a  soeiis ;'  the  pre- 
ceding words  are  *  household  furniture,'  and  the  succeeding  <  wearing 
apparel ;'  the  *  linen'  must  be  '  household  linen  or  apparel.*  *' 

In  Shaw  v.  Robherdsip)  the  plain tifi^  insured  premises  against  fire,  by  the 
description  of  a  granary,  &c.  and  "a  kiln  for  drying  corn  in  use,'*  commu- 
nicating therewith.  By  the  conditions  of  insurance,  the  policy  was  to  be 
forfeited  unless  the  buildings  were  accurately  described;  and  the  trada 
carried  on  therein  specified ;  and  if  any  alteration  were  made  in  the  build- 
ing, or  the  risk  of  fire  increased,  the  alteration,  &c  was  to  be  notified  and 
allowed  by  indorsement  on  the  policy,  otherwise  the  insurance  to  be  void. 
The  plaintifi"  carried  on  no  trade  in  the  kiln  except  drying  corn ;  but,  on  one 
occasion,  he  allowed  the  owner  of  some  bark,  which  had  been  wetted,  to  diy 
it  gratuitously  in  the  kiln,  and  this  occasioned  a  fire,  by  which  the  premises 
were  destroyed  on  the  third  day  afler  the  drying  of  the  bark  commenced. 
Drying  bark  was  a  distinct  trade  from  drying  corn,  and  more  hazardous, 
and  insurers  charged  a  higher  premium  for  bark  kilns  than  corn  kilns:— -It 
was  held,  that  the  assured  was  not  precluded  from  recovering,  either  on  the 
ground  of  an  alteration  of  risk,  or,  in  the  absence  of  fraud,  because  die 
fire  arose  from  his  negligence ;  Lord  Denman  observing  (6)f  '*  The  con- 
dition points  at  an  iteration  of  business,  at  something  permanent  and 
habitual ;  and  if  the  plaintiff  had  either  dropped  his  business  of  corn  drying, 
and  taken  up  that  of  bark  drying,  or  added  the  latter  to  the  former,  no 
doubt  the  case  would  have  been  within  thai  condition.  Perhaps,  if  he  had 
made  any  charge  for  drying  this  bark,  it  might  have  been  a  question  for  the 
jury,  whether  he  had  done  so  as  a  matter  of  business,  and  whether  he  had 


(1)  Buft  ▼.    Turner,   6  Taunt.  333.      2 
Marsh.  46. 

(2)  Neweatde   Fire   Insurance    Comp,   ▼. 
Maemorran,  3  Dow,  255. 


(3)  Ibid. 

(4)  S  Camp.  422. 

(5)  6  A.  &  E.  75. 

(6)  Ibid.  82. 
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or  THs  Pao- 

PEKTY. 


not  thereby,  althoagh  it  was  the  first  instance  of  bark  drying,  made  an  al-     Dssc&iftiok 
tention  in  his  business  within  the  meaning  of  that  condition."    <'  No  clause 
io  this  policy  amounts  to  an  express  warranty,  tliat  nothing  but  com  should 
erer  be  dried  in  the  kiln  ;  and  there  are  no  facts,  or  rule  of  legal  construc- 
tion, from  which  an  implied  warranty  can  be  raised." 
If  the  policy  be  on  premises  "  where  no  fire  is  kept,  and  no  hazardous  "  Wjiere  no 

fire  IS  kcDt* 

goods  are  deposited;"   it  means  the  habitual  use  of  Bre  and  deposit  of  and  no  hazard- 
hazardous  goods ;  and  therefore,  where  a  fire  happened  in  consequence  of  ous  goods  are 
making  a  fire,  and  bringing  a  tar -barrel  on  the  premises  for  the  purpose  of    ^^^*^     ' 
repairing  them,  it  was  held,  the  insured  were  entitled  to  recover.  (1) 

An  agricultural  building  was  described  in  a  policy  as  a  bam,  though  it  "  Barn." 
was  not  strictly  so : — It  was  held,  not  to  be  such  a  misdescription  as  would 
▼aate  the  policy,  as  the  building,  had  it  been  rather  more  correctly  de- 
scribed, would  have  been  paid  the  same  rate  of  insurance.  (2) 

Goods  insured  were  described  in  the  policy  to  be  in  the  dwelling.house  **  Dwelling- 
of  the  insured ;  the  insured  had  only  one  room,  as  a  lodger,  in  which  the  ^^^^^' 
goods  were : — It  was  held,  correctly  described  within  the  condition,  that 
*'  the  houses,  buildings,  or  other  places  where  goods  are  deposited  and  kept, 
shall  be  truly  and  accurately  described  ;'*  such  condition  relating  to  the 
construction  of  the  house,  and  not  to  the  interest  of  the  parties  in  it  (3) 

A  policy  of  insurance  on  a  mill,  millwright's  work,  including  standing  and  Mill  **  worked 
going  gear  therein,  engine  house  and  steam  engine,  recited  "  that  the  afore-  ^  ^  y* 
said  buildings  were  brick  built,  warmed  by  steam,  lighted  by  gas,  &c.  and 
worked  by  the  steam  engine  above  mentioned,  in  the  tenure  of  one  firm,'' 
— ^'  standing  apart  from  all  other  mills,  and  worked  by  day  only."  In  an 
action  of  covenant  to  recover  the  amount  of  a  loss  by  fire,  it  was  held,  that 
the  recital  did  not  mean,  that  the  steam ftngine  was  not  worked  by  night  (4) 

A  condition  was  likewise  indorsed  on  the  foregoing  policy  avoiding  it,  if 
after  the  insurance  was  effected,  the  risk  should  be  increased  by  the  erection 
of  any  stove,  or  the  carrying  on  any  hazardous  trade,  &c.  The  defendant 
pleaded,  that  after  the  making  of  the  policy,  the  said  steam  engine  was  worked 
by  night,  and  not  by  day  only,  whereby  the  risk  was  increased  :  —  It  was 
held,  that  the  plaintiff  was  entitled  to  judgment,  notwithstanding  a  verdict 
for  the  defendant  on  this  plea,  it  being  bad  in  omitting  to  state,  that  the 
engine  was  not  worked  in  the  same  way  before  the  policy  was  effected.  (5) 

In  an  action  against  insurers,  on  a  fire  insurance  policy  upon  the  ma-  Where  a  plea 
chinery  of  cotton  mills,  containing  a  warranty,  that  the  mills  should  be  ^****  u°l/*5?^* 
worked  by  day  only ;  -*a  plea,  that  a  steam  engine  and  horizontal  shafts,  being  warranty, 
parts  of  the  mills,  were  without  defendant's  consent  worked  by  night,  and 
not  hj  day  only,  was  held  bad  on  motion  for  judgment  non  obstante  vere- 
dictOj  as  not  shewing  a  breach  of  the  warranty.  (6) 

Upon  an  issue,  whether  the  plaintiff  was  interested  in  goods  destroyed  by  PUintiflTcan 
fire,  a  witness  called  by  the  plaintiff  stated,  that  invoices  of  the  goods  and  ^P^^  ^^  evi- 
ktters  of  advice,  purporting  to  be  written  by  him  at  Edinburgh,  were  fabri-  f^the^defend- 
cated  in  London  after  the  fire  by  the  plaintiff's  direction,  upon  which  it  ant 

(1)  Dobtan  ▼.  Soiheby,  M.  &  M.  90.  (4)    Whitehead  v.  Price,   2  C.  M.  &  R. 

(2)  Ibid.  447.     1  Gale,  151. 

(3)  Friedlanderr.  London  AsmrcmceCompk         (5)  Ibid. 

1  Bl  &  Rob.  171.  (6)  MayaU  v.  Mitford,  6  A.  &  £.  670. 
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Proof  of  policy. 


was  holden,  that  the  plaintiff  might  call  other  witnesses  to  disprove  the 
alleged  fabrication^  and  shew  the  genuineness  of  the  documents.  (1 ) 

In  an  action  against  an  insurance  company  to  recover  a  loss  sustained 
by  fire,  the  defence  was,  that  the  plaintiff  had  wilfully  set  fire  to  the 
premises,  and  the  judge  directed  the  jury,  that,  in  order  to  find  a  verdict 
against  the  plaintiff,  they  should  be  satisfied  that  the  crime  imputed  to  him 
was  as  fully  and  satisfactorily  proved,  as  would  warrant  them  in  finding  him 
guilty  on  a  criminal  charge  for  the  same  offence:— It  was  held,  that  such 
direction  was  right  (2) 

A  plaintiff  effected  a  policy  of  insurance  against  fire,  with  a  conditicm,  that 
he  should  forfeit  all  benefit  under  the  policy,  if  there  were  any  fraud  or 
false  swearing  in  the  claim  he  made ;  a  fire  ensued,  and  the  plaintifiT  made 
affidavit  of  the  damage  to  the  extent  of  1085/.:  having  sued  for  the  amount, 
and  a  jury  having  found  a  verdict  for  him  with  only  500/.  damages,  the 
court  granted  a  new  trial.  (S) 

To  prove  an  insurance  from  fire  at  a  public  office,  the  policy  must  be 
produced.  (4) 
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5.  Adjustment  of  Damages  —  Payment  op  Money  into  Court— 

Venue. 

In  adjusting  the  damages  in  an  action  on  a  policy  of  insurance  agunst 
fire,  the  question  for  the  jury  is,  the  actual  loss  of  the  plaintifiT :  that  loss  is 
to  be  estimated  by  the  expense  of  restoring  the  premises  to  the  state  in 
which  they  were  at  the  time  of  the  fire,  not  by  any  settled  rule  of  deduction 
for  the  difierence  between  old  and  new  materials,  or  by  the  first  cost  of  the 
property  insured. 

Thus,  in  Vance  v.  Forster  (5)  Mr.  Baron  Pennefather  observed,  "  It  has 
been  truly  stated,  that  a  policy  of  insurance  is  a  contract  of  indemnity ;  and 
that  while  the  insured  may  name  any  sum  he  likes,  as  the  sum  for  which  he 
will  pay  a  premium,  he  does  not,  by  so  proposing  that  sum,  nor  does  the 
company  by  accepting  the  risk,  conclude  themselves  as  to  the  amount  which 
the  plaintifi*  is  to  recover  in  consequence  of  the  loss ;  because,  although  the 
plaintiff  cannot  recover  beyond  the  sum  insured  upon  each  {^articular  item 
of  insurance,  he  cannot  recover  even  that  sum,  unless  he  proves  that  he  his 
sustained  damage,  and  then  he  will  recover  a  sum  commensurate  to  the  loss 
which  he  has  sustained ;  and  therefore,  what  the  jury  have  to  inquire  is, 
What  is  the  actual  damage  sustained  by  the  plaintiff  on  the  subjects  of  in- 
surance, in  consequence  of  the  fire  P  In  order  to  arrive  at  a  conclusion  on 
this  subject,  it  strikes  me,  that  they  are  to  take  into  account  the  state  of  the 
machinery  at  the  time  the  fire  happened.  They  are  to  endeavour  to  aseer* 
tain  that  state  by  the  examination  of  witnesses ;  by  a  consideration  of  the 
first  cost,  and  by  the  state  of  repair  in  which  the  machinery  was  kept  and 
was  in  immediately  before  the  fire.  It  is  said,  on  the  one  hand,  that  it  is  not 
unfair  to  go  pretty  near  to  the  actual  value  of  new  machinery ;  —  and  on  the 

(1 )  Friedlander     v.     London     Assurance  (3)  Levy  v.  BailUe,  7  Bing.  S49     5  3i> 
Comp,  1  N;  &  M.  31.  &  P.  208. 

(2)  Thwtell  T.  Beaumont,  8  Mbore,  612.  (4)  Rex  v.  Doran,  1  £sp.  N.  P.  C.  127. 
1  Bing.  339.  (5)  1  Irish  Circuit  Cases,  51 
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other  side  it  is  contended,  that  a  certain  rateable  deduction  ouirht  to  be  Adjustmbntop 
made  from  the  price  of  new  machinery ;  and  that,  after  that  rateablededuction  p^  yJt"  of 
has  been  made,  the  balance  is  to  be  given  to  the  plaintiff.    These  are  not,  in  Monkt  into 
my  mind,  the  tests  by  which  the  plaintiff's  loss  should  be  estimated.    It  i»  v.k"'' 

impossible  to  lay  down  any  general  rule  that  one  third,  or  one  fourth,  or  

one  half  should  be  deducted  from  the  original  price,  or  from  the  price  of  Judgment  of 
new  machinery,  because  that  would  be  excluding  from  the  consideration  of  p '^'  ^^   • 
the  jaiy  the  actual  state  or  serviceable  order  of  the  machinery  at  the  time   Vanee  y.  For^ 
of  the  fire.    But  the  jury  are  to  say  what  state  of  repair  the  machinery  was  ^^' 
in ;  what  it  would  cost  to  replace  that  machinery  by  new  machinery,  taking 
into  account  the  entire  expense  of  replacing  such  new  machinery ;  and  how 
much  better  (if  at  all,)  the  mill  would  be  with  the  new  machinery  than  it  was 
at  the  time  of  the  fire ;  and  the  difference  is  to  be  deducted  from  the  entire 
expense  of  placing  there  such  new  machinery.  I  put  this  only  as  an  instance, 
— I  think  the  plaintiff  must  be  borne  harmless  from  his  actual  loss,  and  there- 
fore allowance  should  be  made  for  transporting  the  machinery — for  putting 
it  up,  and  replacing  it  <  in  statu  quo^     The  company  had  a  right,  if  they 
chose,  to  put  the  place  '  in  statu  quo.'     It  is  fair,  that  they  should  have  this 
right  to  protect  themselves  against  fraud  or  excessive  demands,  if  they  chose  to 
compensate  the  plaintiff  in  that  way ;  and  therefore  the  loss  is  to  be  estimated 
by  the  expense  the  plaintiff  would  be  at,  in  restoring  the  pr  emises  to  the  state 
in  which  they  were  at  the  time  of  the  fire.    But  inasmuch  as  there  may  be 
a  difficulty  or  an  impossibility  in  restoring  the  premises  to  the  state  in  which 
they  were,  I  think  it  would  be  a  fair  criterion  to  see,  what  would  be  the  ex- 
pense of  placing  new  machinery,  such  as  was  in  the  mill  before,  and  to 
deduct  from  that  expense,  the  difference  in  value  between  such  new  ma- 
chinery and  the  old  machinery  which  was  destroyed.    I  think  such  differ- 
ence is  the. actual  loss  sustained  by  the  plaintiff;  he  should  be  indemnified 
in  his  actual  loss,  but  the  company  should  not  be  called  on  to  go  beyond 
that    There  is  no  settled  rule  of  deduction  of  one  third,  or  one  fourth, 
or  of  any  other  sum;  but  the  jury  are  to  exercise  their  judgment  on  what 
has  heen  the  actual  loss  of  the  plaintiff.   I  have  thrown  out  what  occurs  to  me 
as  one  good  way  of  ascertaining  that  loss.  Other  ways  may  strike  the  minds 
of  intelligent  men  acquainted  with  these  matters.    My  opinion  on  the  point 
ofhiw  is,  that  the  plaintiff  is  entitled  to  his  actual  loss,  and  nothing  more." 

Where  a  detailed  account  of  the  loss  sustained  by  the  fire  is  delivered  in  Plaintifrnot 
compliance  with  a  stipulation  in  the  policy,  the  plaintiff  is  not  precluded  ''°"""  t^f^^l 
from  giving  evidence  of  the  loss  of  property  not  specified  in  such  account  loss,  as  de- 
Thus,  in  Vance  v.  Farster  (1)  Mr.  Baron  Pennefather  observed,  "  I  do  not  livered  tothe 
thmk,  that  the  plaintiff  is  concluded  by  the  account,  which  he  furnished  to  p^Qy^ 
the  company.     It  may  be  evidence  to  go  the  jury,  that  any  addition  is 
fraudulent ;  but  I  think  it  is  going  too  far  to  say,  that  no  addition  is  to  be 
made.    There  is  no  stipulation  in  the  policy,  that  the  plaintiff  shall  be  pre- 
daded  or  barred  from  going  any  further  than  the  account,  which  he  is 
required  to  furnish.*' 

In  Solomon  Y.Bewicke  (2)  it  was  held,  that  stat.  19  Geo.  2.  c.  37.  s.  7. 
extended  to  insurances  from  fire,  and  was  not  confined  to  marine  insur- 

(1)1  Irish  Circuit  CaMS,  52.  (2)  2  Taunt  317. 
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becauBe  that  sta 

Money  can  be  paid  into  court.  (1) 

The  venue  will  be  changed  in  an  action  on  a  fire  policy >  upon  ai 
■  of  the  materiality  of  a  view  of  the  premises  burnt  (2) 


Court.                   (0  Sicdkitt  roi  Com.  —  In  in  kUod  security  fbr  co*l>  could  not  be  n 

*                  brought  by  Ihe  aecmarj  id'tfae  St.  lUrick'i  although  the  plaintiff  wu  u  UDKnifiaK' 

Viitui.                  Araursnec  Company  of  Ireland,  u  nominal  baokrupt.      Ftrntland  t.  Canll,  1  Hudr-  '' 

plBinliff,   under   act  5  Geo.   4.  (L.  &  P.)  Brooke  (Iriih),  332. 

C  14a,  for  calls  ininM  one  who  had  Ngntd  <9)  jeDamntU  r.  Carr,  1  Hajei  (lriil>> 

the  pulnerdiip  deed  :  —  It  vai  held,  that  375, 
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1.  Defined,  pp.  2092,  2093. 

Marine  ivsiteakck —  Double  assurance  —  Re- assurance. 

2.  Thb  Policy,  pp.  2093—2110. 

I.  Construction  of  policy,  pp.  2093,  2094. 

II.  Who  iCAT  BE  insurers,  and  insured,  pp.  2094 — 2096. 
huertum  of  name  of  the  inaurtd,  his  agent,  or  inutee,  in  the  policy, 

m 

IIL    PROrSRTT  THAT  MAT  BE  INSURED,  pp.  2096 2102. 

Genbrallt  —  EzTECTED  PROFITS  —  Freight  —  Judgment  of  Lard  EUenborough 
in  Forbes  v,  Aspinall  —  JudgmaU  of  Chief  Justice  Tindal  in  Devaux  v.  J*  Anson 
—  Ship  lost  on  her  way  to  her  port  of  lading  —  Where  insurance  on  freight  is 
effected  from  several  phces  of  departure —  A  freight  voyage  may  be  insured  part 
of  the  way  —  Judgments  of  Lord  EUenborough  and  Mr,  Justice  Le  Blanc  in 
Taylor  r.  Wilson —  Ship  sailing  and  leaving  the  freight  insured  behind  —  Judg- 
ment  of  Chief  Justice  Abbott  in  Mordy  v,  Jones —  Mode  of  calculating  the  loss 
of  freight  —  Judgment  of  Lord  EUenborough  in  Forbes  v.  Aspinall. 

IV.  Names  of  the  Ship  and  Master,  pp.  2102,  2103. 

Should  he  specif  ed  in  the  policy  —  When  a  mistake  wiU  not  vitiate  —  Judgment  of 
Lord  EUenborough  in  Robinson  v.  Touray  —  Uncertain  in  what  ship  the  goods 
may  be  sent  —  Species  of  vessel  —  Name  of  master. 

V.  The  Voyage  insured,  pp.  2104 — 2106.  ' 

VL  Perils  insured  against,  pp.  2106,  2107. 

"  Lost  or  not  lost  **  —  If  both  insurer  and  assured  are  aware  thai  a  vessel  has  been 
lost,  the  latter  earn  daim  indemni^ficaiion  —  Judgment  of  Lord  Denman  in  Mead  v. 
Davison. 

VII.  Th^  Subscription  and  Date,  p.  2107. 

VIII.  The  Stamp,  pp.  2107—2110. 

Schedule  to  stat,  3^4  WilL  4.  c.  23.  —  Alteration  from  **  ship  and  outjit "  to  **  ship 
and  goods**  —  Judgment  of  Lord  EUenborough  in  Hill  v.  Patten — Change  of 
destiiuUion  —  Judgment  of  Lord  EUenborough  in  Ramstrom  v.  Bell  —  Absolving 
assured  from  a  warranty  of  saUing  on  a  specific  day  —  Declaration  of  interest  — 
Subscribing  memorandum  in  margin, 

3.  Contracts  against  public  Policy,  p.  2111 — 2118. 

I.  Wager  Policies,  pp.  2111 — 2115. 

How  a  valued  poliey  is  distinguishable  from  a  wager  poUcy  —  Judgment  of  Lord 
Mansfield  in  Kent  v.  Bird —  Stat.  19  Geo.  2.  c.  37.  ss.  1,  2,  &  3.—  Suf- 
ficiency OF  INTEREST — Judgment  of  Mr,  Justice  Lawrence  in  Lucena  v.  Craufurd 
—  £QurrABLE  iNTEREsij — Judgment  of  Mr,  Justice  Ashhurst  in  Smith  v.  Loscelles 

—  InDEFEASIBILITT  of  property  NOT  THE  CRITERION  OF  AN  INSURABLE  INTEREST 

— -  Prits  captors  and  tnuteesfor  prize  vessels —  Owners  not  bound  to  rdy  upon  the 
credit  of  the  charterers— Foreign  vessds  not  within  stat.  1 9  Geo.  2.  c.  37.  —  Unin- 
surable INTEREST^ —  If  the  interest  between  the  parties  be  one  that  cannot  be  enforced, 
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«  ijutmOU  tateruf  amnalhi  Jtrif^d  iheri^nm  —  AJgme-t  of  Mr.  Bam  Park 
in  Stoetdde  r.  DmJop  _  OmlingaU  inlerat  #r  ad«uHagt  —  B<mwtj  fir  vaJ. 
$athng  I*  errtandcgna  of  lalitudi  —  J^dgmatt  of  Oiitf  AMtia  TadalaDt- 

II.   CoHniiiKD  or  War,  pp.  £115,  Q1I6. 
III.  Illiqal  Comuici  with  Butkh  Couihiu,  p.  Sllfi 
IV.  Smuooled  GooDi,  p.  S116. 

V,  StiTM,  pp.  2116,2117. 
VI.  Suhkn's  Wiais,  p.  3117, 
VII.  Errict  or  i  LictH»  raoii  thi  Cu>wx,  pp.  2117,  2118, 

TS*  mnm  can  licaut  a  trading  vhick  would  h  otkcrvi,,  iUtgal—jMdgmtwt  tfLfi 
EllaboT/mgh  m  Uspwithar.  Noble— y%o/i(y  .«  my  port  o/ on  «<an>(». 
<iS«  —  JiHljiM^  ^  Zorrf  EBaJmrn^h  in  Pirltin  e,  Dick  —  Who,  At  mm  » 
natgnuUa  Htaut. 

4.  Wabraktibs,  pp.  2119 2143. 

I.   CoRiMuRTiON  or,  pp.  2119,  2120. 

£fp«M  a«rf  fn,p(i«(  WBfTn>U.-«  -  WarranHa  cmutnad  aaordi-^g  to  <*>  udcnUK*. 
iBjo/mrcAanl,  — J%r/or™a„„_^6,„ac*  of  mtrraniy  aooids  Mc  cimlnitfili 
initio  ~  //bw  a*  izprai  warranty  ihatiid  be  modi. 

II.   SlAWOklaiirEu,  pp.  2120— 21B5. 

T^'^'^'r^on^V'^  i(>hichtlKinnranc,i,paid—Wh«,apclicyM:iaKt,Mtaa» 
(fc  hmaoard  vogagi  ~  F„«l  vv^  be  r«uUttd  «™rt>™  caph«-  No  i./™- 
an™  TopKhng  t*t  uawirrlhina,  of  thi  vu«l  ^ad  bt  dUdoKd,  nlta  rmhml- 
iVM  rtqujnU,  tAat  Ik,  .hip  ,hoM  be  «»w.rt*j,  until  At  .aiU  —  Wh«  a  uit 
WILL  BE  ruaoHin  BMStAwoiiTKT-  /Brti-ed  ignorant  ofllu  nnteamorOiineai^ki 
snip  —  Vuut  mnt  bt  provided  mM  the  rtquiiiU  tmile  —Qimtr  bcmd  to  nwW. 
a  crew. f  co«^e«t  ,*,(I- Underwriter,  no,  li^bk  if  thtrtbenota c«npet«fpe^ 
ta  «^,  Ike  place  of  iht  captain  u-A™  iS  -  Effed  of  veuel  M,iiing  untk  »  .«./■ 
Jfam.  .™-  -  JVoi  reyuLite  to  ka„  afiJl  c«nplemenl  o/™  ,,,  Zrb«r  _0«r 
re.pon„bUfortke  .gnoranee  of  ki.  captain -Unden„riter,  Te««n»Ve  far  Ae  m^ 
^ucl  or  neghgena  ^  (A*  caftui^  and  cr.»  -  Natnre  of  tl»  in^id  «am«J 
04  to  MOBOrtAm*,,,  or  ™«fc  of  navigation  between  the  aunred  and  undtnmiUn- 
Jwlgnumi  of  Mr.  Baron  Parke  in  Diion  e.  Sadler—  Erricr 
nLon  —  J„^„nenl  of  Lard  Kenyon  in  Law  ..  HoUlnmworlh 
f:,  ^"Tv^*"  '"  ^'"''  "•  sailer -i)^  of  cap^in.  ™, 
.AuipiM>(  0/-  Mr.  /«(,«  Pa,*,  «  Phillip.  ,.  HoAam. 


III.    WAauHTI  THAT  A    Suir  IHALL  MIL 


"  Tb  rfsport"  flKoni  to  4* 
iloyal  Eich.  Asa.  Coi 


IIP  IHALL  MIL  OK  A  OITBN  DaT.    pp.  9IS5— 

onl  0/  port  — Judgment  of  Lord  Ellenborvugk  it 


7!«.'f_j_    ■     \rZ7 """^     ou.,iw,  or  breiMng  ground"  — Judgment  nfL^ 

7W*^  l-it^ew  o.  Priogle  -  •■  Al  and  from  London  "  -A  »Hi4  'Hi- 
e«  a  departure  fi^mtke  port-  Repreeenlation  a,  u.  tke  .ailing  of  a  «»rf,W 
-.-,;-^.^'™1^"~  ,  "  ""■"■'T^MWortDii  rerpecting  tke  time  ^  KiHng  bI 
"'«ft>«'pal.cy-Liet«edvogage  to  a  hostile  c^try 


IV.   S*rrrT  or  Ship  oi 
^  a  .kip  be  tafe 


;  pp.  2128.2129, 
e  of  thai  day  an  akick  Ike  inturana  n»  effetltd,  il 


V.  Sailiho  with  Coniot,  pp.  siag—Biga. 
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memt  — Judgment  of  Mr,  Justice  Heath  in  Audley  v>  Duff —  Sailing  instauc- 
Tiows  —  Judgment  of  Lord  Eldon  in  Anderson  v.  Pitcher. 

VI.  Nkutral  Paopxett,  pp.  2132 — 2134. 

Vesed  insured  should  belong  to  the  subject  of  a  neutral  state  —  Neutral  property 

denned —  Effect  of  fahe  UHxrrantg  •—  Where  neutrcU  ship  may  carry  enemy's  prO' 

perty  from  its  own  to  the  enemy's  country  -—  What  amounts  to  a  forfkiture  — 

WUful  acts  of  the  master,  S^c.  — *  Owner^s  warranty  of  national  character  not  satisfied 

by  being  a  native  of  the  country  stated  in  the  warranty —  Shi?  must  bk  froperlt 

nOCDMXNTED. 

VII.  DxviATioN,  pp.  2134 — ^2143. 

What  is  a  deviation  —  Princifies  upon  which  a  deviation  avoids  a  policy —  /m- 
material  whether  the  loss  was  consequential  on  the  deviation  —  Liberty  "  to  touch 
stay,  trade,**  |fc.  is  subordinate  to  the  voyage  insured  —  Liberty  to  touch  and  stay 
does  not  justify  trading  or  breaking  bulk  —  Liberty  to  touch  and  discharge  goods 
win  not  ufarrant  the  taking  in  of  a  new  air  go  —  It  is  not  an  implied  condition,  that 
the  ship  shall  not  trade  in  the  course  of  her  voyage  —  Trading  must  be  carried  on 
with  reasonable  expedition—^  The  ports  must  be  taken  in  their  geographical  order, 
when  not  specifically  mentioned  —  Jf  there  be  several  ports  of  discharge,  they  must  be 
visited  in  their  order  —  Merchant  ship  with  letters  of  marque  —  Liberty 
to  ennsefor  a  certain  term  —  What  is  not  a  dxtiation  —  Generally  —  I%e 
extent  of  deviation,  must  be  justified  by  the  degree  of  necessity  ^  An  intention  to 
deviate,  wiU  not  avoid  the  poiicy  —  When  the  ship  does  not  in  any  respect  proceed 
on  the  voyage  insured  —  Judgment  of  Mr,  Justice  Bayley  in  Hare  v,  Travis  — 
Where  the  known  usage  op  trade  admits  a  deviation  —  Necesoart  re- 
pairs —  Vessel  too  heavily  laden,  or  in  want  op  ballast  —  Stress  of 
weather  —  Sickness  of  the  captain  or  crew  — ^Succouring  of  ships  in 
distress —  Mutiny  of  the  crew —  Seizure  by  a  king's  ship  — To  join  con- 
voy —  Embargo. 

5.  MiSttXPRBSENTATION  —  CONCEALMENT    AND    SUPPRESSION,    pp.2144 
—2149. 

Bqaresentation  defined — A  misrepresentation  made  to  the  first  underwriter,  is  a 
misrepresentation  to  all  —  Misrqn^esentation  by  events  •—  Effect  of  a  wilful 
misrepresentation —  '*  Belief**  or  *'  expectation  **  not  a  representaiion  —  Computa» 
Hon  by  insured  stated  as  a  fact  —  Where  a  representation  deemed  suf- 
ficixntlt  true —  Rqaresentation  untrue,  but  the  insurer  not  deceived —  Com" 
mencewtent  of  hostilities  —  Fessel  surcharged  and  Tretumii^  to  port  to  unload  — 
CoxcEALMEMT — Generally —  What  is  a  concealment  —  A  well  founded  suspicion  of 
eoneeabnent  —  Doubtful  rumours  —  Non  communication  of  letters  —  Broker  effect" 
ing  insurance  on  a  vessd,  the  loss  of  which  was  detailed  in  an  unopened  letter  — 
SUnoage  of  goods  —  Concealment  respecting  part  of  loading,  and  time  of  sailing— ^ 
Judgment  of  Lord  Mansfield  in  Carter  v,  Boehm  —  The  keeping  back  material 
circumstances  is  a  fraud,  cdthough  the  suppression  should  be  through  mistake  — 
The  policy  is  equally  void  against  the  underwriter  who  conceals  a  material  fact 
—  Either  party  may  be  silent  as  to  the  grounds  open  to  both  —  TTte  insured  need 
not  mention  what  the  underwriter  ought  to  know  —  Underwriter  bound  to  know 
every  cause,  which  may  occasion  political  perils  —  The  general  question  to  be  solved 
in  eases  of  fraud  or  concealment  —  Onus  probandi  **  fraud  **  cast  upon  the  under" 
writer. 

6.  Loss  BY  Perils  or  the  Sea,  pp.  2149—2158. 

Whether  a  loss  be  from  the  perils  of  the  sea,  is  a  question  for  the  jury —  Vessel 
damaged  while  undergoing  repairs  —  Vessel  striking  against  an  uneven  bed  in  a 
river —  Vessel  going  ashore  in  consequence  qf  two  of  her  men  being  impressed  —  Ship 
hove  down  an  the  beach  within  the  tide-way  -~  Ship* s  boUom  attacked  by  worms  — 
Master  raising  money  on  the  proceeds  to  repair  the  vessel  —  Vessel  ran  down 
BY  another — Judgment  of  Lord  Kenyan  in  BuUer  v,  Fisher  —  Vessel  sunk  at 
sea,  by  tsnother  firing  at  her  —  MisstNO  ship  —  Primi  facie  evidence  of  loss  — 
Witnesses  should  be  called  from  the  port  of  destination  —  Bights  of  insurer  after 
payment  of  insurance  —  Vessel  confiscated  by  military  authorities  —  Ex- 
tent OF  LiABiLmr  —  Undenvriters  responsible  until  the  goods  are  actually  landed, 
and  for  losses  which  occur  during  trans-shipment  —  Destruction  of  property  to 
prevent  its  falling  into  the  han(is  of  the  enemy  — Judgment  of  Chief  Justus  Abbott 
in  Butler  v.  Wildman—  Goods  lost  by  robbery  —  Policy  on  animals — Judg- 
ment of  Mr.  Justice  Holroyd  in  Lawrence  o.  Aberdein —  Stranding  — Defined 


INSURANCE  [MARINE]. 

bf  Mr.  Juitice  LiUUdrJt  in  Bishop  e.  Pentluui ;  oW  bg  Lord  TVnterdea  n  T 

r.  Hofvotid~V/u±.T  li  MOT  intJiVoiva  — JmfynaU  of  Chit/ Jiatia  TimiJ 
in  Kin|((fbrd  v.  MarshsU  —  JtdgmaU  of  Lord  EOnbonmgh  in  H'Dougle  •■ 
}ioja\  Eich.  All.  Conp. —  Timt  of  ttranding  —  When  ameraltd  artida 
iptcificaBy  remain,  amd  lit  ihip  net  itnadcd  —  J^dgmnU  of  Lard  MmfM'a 
Cocking   V.    Fnuer  -»  Wlwt  a  lAip  u  wiob/e  to  puraut  htr  voyage  —  Los 

BT  FIU— SaLTIOI. 

7.  fiARBATRY,   pp.  2158 — 2161. 

Dtfintd  by  Mr.  Juttirx  WilUt  in  Lockjer  e.  OSfj  —  Jadgmamt  i^  Lard  Sa- 
borough  in  Earle  v.  Rnwcroft  —  Barratry  can  oitig  be  committed  agmillk 
omer   of   dia   liip,    axd   without   hii    content —  Term    "(UpovMr'  dna  mt 

exdutitielg  app/y  (n  "  abtolidr  ownen'' — FrandidenI  deviation  —  Matta  Hi- 
obeying  inetrviione  by  not  making  hit  purchatet  vith  ditpotch  ^  Evading  pert 
di^iet  —  Oniriitj;  far  print  —  Smnggling  —  Abience  of  captain  from  tend  m  » 
fraudnlenl  purpote  of  hii  man  ■ —  Pritoneri  overpomcring  tite  matUr  and  crof— 
To  render  iniurer  li^-le,  loit  mml  be  complete  during  the  noyage  tnturcd  —  Writ 


8.  Loss  BY  Capture,  pp.  2162 — 2165. 

Defiled  — Effect^  CBptUTt  — Judgment  of  Lord  Manijiild  in  Goh  o.  Witboi- 
Judgment  of  Mr.  Juetice  Bayley  in  Brotherston  v.  Uarber —  When  oeati  in 
rtctivrd  drnnage  from  an  interruption  —  Iniurcn  rciponiible  for  a  bona  tide  nm- 
promite  —  Ihyntent  of  raneom  —  Britiih  a^tturc  — ■  Vaid  ecited  under  an  tm- 
barga  —  Englith  emiter  captured,  but  ricapturtd  by  an  Engiiih  cmiier  —  Drim* 
by  ttreat  of  weather  on  an  enemy' t  coatt  —  French  or  other  property  innrtd  OMi 
purchaied  in  tinu  of  peace,  but  captured  h  lime  of  icar  —  Fun  or  cArTDU  i* 
rouT  —  QuettionoffaclforlhijuTy.wlKthertivaiclbtinportoruot.atthilim 
of  the  capture— VoKtb^m  at  her  mooringt— Place  ahich  it  not  rithinlluli^ti 
of  any  part  —  Judoheht  or  cohiuhhitioh  —  Warrant  of  netdrality — Judgmal 
of  Mr.  Juttiei  Laierence  in  Lothiwi  b.  Hendcnon  —  Cwrti  (/ aihnniAjr  p»- 
ceedon  U(  juB  gaidum  —  Judgment  of  Lord  Kenyan  in  Bird  c.  Appletiai. 

9.  Arrbbts,  Restraints,  and  Detaikuemts  op  all  Kings,  Princes, 

AND  People,  of  what  Nation,  Condition,  or  Qdalit\  so- 
ever, pp.  2165—2166. 

Defined— Ennmio—y/atyi  iimtt.wt,Tm  nommt— Undtrwriter  ditdutry^ 
when  goodt  an  landed,  idlhough  they  nner  came  iitto  Iht  pottution  of  Ihe  cot- 
ligntet — Judgment  of  Lord  Eliaiborongh  in  Btown  v.  Cantiin. 

10.  Abandonment,  pp.  2166 — 2182. 

L    WaiH  THE  IxgDaiD  CAV  IHD  CAHNOI  IBASDON.   pp.  91Gfi — 3174. 
D^ned  — Judgment   of  Lord    Mantfidd  in    MUles  s 

Lord  Ellenberaugh  in  Cologan  v,  London  As.  Comp.  — 

in  Roui  e.  Sdrodur  _  Lou,  ib  in  its  ha 


If  the  thing  intnred  be  recooertd  befort  lie  Ion  >(  paid,  the  loii  mill  bt  total  at 
partial,  aeatrding  to  the  event  —  Foreigner  inauring  in  Ihit  country,  not  bound  to 
abandon  upon  an  embargo  laid  on  Aa  propertg  in  Ihe  parit  of  hit  oien  conrntry  — 
SBirw^ucK.^.^WhereafKindonmejUmuttbemadebefbreunderwriten  can  be  called  iga^ 
for  a  totidlott —  Pouct  oh  oc»h —  SiBABSiHa  —  VoriOK  um —  Fruobt. 

II.     Tim  WITHIN  WHICH  TBI  iNSDBEn  MAT  AMWDOS,    pp.    2174 2177. 

Judgmentt  of  Mr.  Juitiet  Athhurt  and  Mr.  JutUct  BuBer  in  Milchell  v.  Edk  — 


111.    Whibe    IhsDUCUB  PBEVIHT  THI  AuDKID  riOH  ABAHOOMIHO,    p.    21 

IV.  FoKH  or  Abanoonmeht,  p.  2177. 
V.  Bt  whom  ahd  to  whom  Notice  Hun  be  citen,  pp.  31T7,  2178. 
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VI.  EnrECT  or  an  ABAin>oMMX]rr,  pp.  2178—2181. 

By  abcmdimmeHt  the  imurer  becomeg  the  legal  cungneet  and  his  rights  have  a  retro- 
speeUve  relation  in  reference  to  the  instarers  —  Underwriters  not  bound  by  the  con- 
tracts of  the  assured  respecting  freight  -»  Where  the  insurance  is  for  less  than  the 
value  •—  When  goods  partly  insured,  and  money  borrotoed  on  respondentia  for  the 
remainder —  Underwriters  entitled  to  a  share  of  reprisals  ~~- Judgment  of  Lord 
ffardwicke  in  Randal  v.  Cockran  —  Am  abamdommxmt  lboallt  hade  akd 
ACCKRKO  IS  ABSOLUTS  —  Abandonment  made  on  iUegal  grounds. 

VIL    OmDSUNG  AlTD  DISPOSAL  Ot  TBI  £prXCT8  ABANDONED,   pp.  2181,  2182. 

11.  Return  of  Premium,  pp.  2182 — ^2188. 

Generally  —  Judgment  of  Lord  Mansfield  in  Tyrle  v.  Fletcher  —  Insurance  made 
without  interest,  or  for  more  than  the  real  interest  —  An  over  assurance  by  several 
policies  —  Wager  policy  —  If  insurer  be  once  lidUe,  there  can  be  no  return  — 
When  captors  insure  before  condemnation,  they  axnnot  have  a  return  on  its  being 
adjudged  no  prize  -~  Whsrk  thb  coktbact  is  void  ab  initio  —  WTiere  the 
insurance  is  upon  an  illegal  trading  —  Insured  unaware  of  the  illegality  —  Afts- 
representation  without  fraud —  Where  there  is  fraud  on  the  one  side  or  the  other 

—  Where  the  rish  has  not  been  commenced  —  PoUey  void  but  no  fraud —  When 
the  plaintiff  is  entitled  to  a  return  of  premium,  he  may  claim  a  verdict  for  it,  even 
after  the  jury  have  delivered  their  verdict  for  the  defendant  on  the  principal  ques- 
Han  —  Substitution  of  verdict— ^  Where  voyage  and  premium  divisiWe  —  Insurance 
**  at  and  from  "  a  place  —  Where  the  insurance  is  for  a  term —  Where  the  premium 
is  computed  monthly  —  PxBroBMANCB  or  some  arriFULATioN  —  Stipulation  for  a 
mere  sailing  with  convoy,  without  specifying  to  any  particular  place — **  And 
arrives  **  —  Deduction  op  one  halp  pbb  cent,  upon  a  betubn  of  pbbmium 

—  Judgment  of  Mr,  Justice  BuUer  in  Long  o.  Allen  —  Eppxct  op  xxtubn  op 

FBEMIVM. 

12.  Gknbral   Average  —  Partial  Loss  —  Particular  Average, 

pp.  2188—2194. 

Defined — Judgment  of  Lord  Kenyon  in  Nesbitt  v.  Lushington  —  Provisions  hdd 

an  exception  from  the  general  rule  respecting  contribution  —  Judgment  of  Chief 

Justice  Best  in  Brown  r.  Stapyleton  —  Merces  defined —  What  is  and  is  not  the 

subject  of  average  —  Geld,  silver,  and  jewels  —  Wc^fes  of  the  crew  —  Repairs  of 

vend —  Liability  of  underwriter  not  restricted  to  the  sing^  amount  of  his  sub- 

seription'^Mode  iy  which  a  loss  by  general  average  is  to  be  calculated — Pabtial 

LOSS — Particular  atxragb —  Captain's  duty  to  arrange  the  contribution  — 

When  the  value  in  the  policy  exceeds  the  intere^  —  Rule  by  which  to  calculate  a 

partial  loss  -—  Underwriter  not  subjected  to  the  fluctuations  of  the  market —^  Judg* 

ment  of  Lord  EUenborough  in  Viker  v.  Noble  —  Judgment  of  Lord  Abinger  in 

Hills  V,  London    Ass.   Comp.  —  Free  from  average  under  **  three  per  cent  ** 

[        —  T%at  ihs  assured  shall  recover  no  more  than  an  indemnity  in  ease  of  loss, 

may  be  controlled  by  mercantile  usage  —  Policy  on  freight  —  Repairs  of  ship 

ptvtialfy  damaged  —  Ship  disabled  by  privateers  —  Fessel  stranded,  but  cargo 

landed  in  a  damaged  state — Judgment  of  Lord  EUenborough  in  Glennie  v.  London 

Ass.  Comp.  — Ship  deserted  by  the  crew,  and  subsequenUy  sold  for  salvage  — Ship 

seized  and  condemned  by  a  foreign  stdte  —  Policy  on  ship  and  goods  warranted 

free  from  American  condemnation  —  Judgment  of  Lord  EUenborough  in  Livie  v, 

Jtaaton* 

13.  The  ADJusTMENr,  pp.  2194 — 2197. 

Defined —  Adjustment  of  policy  does  not  admit  the  lots  —  Judgment  of  Lord  EUen- 
borough in  Shepherd  v,  Chester — Judgment  of  Lord  EUenborough  in  Herbert 
V.  Champion  -^  Does  not  require  a  stamp  —  Payment  of  the  insurance  —  Name  of 
the  insurer  struck  out  of  the  adjustment 

14.  Bottomry  and  Respondentia,  pp.  2197 — ^2208. 

Defined  —  Where  the  lender  has  no  lien  —  How  bottomry  differs  from  a  simple  loan 

—  Form  op  contract  •—  Judgment  of  Lord  Tenterden  in  Simonds  v.  Hodgson 

—  Partus  to  the  contract  —  Authority  of  master  to  hypothecate  —  Judgment 
of  Lord  Abinger  in  Arthur  v.  Barton  —  J%e  property  hypothecated  —  Stat. 
7  Geo.  1.  e,  21.  s,  2.-— 19  Geo.  2.  c.  37.  s,  5.  —  Freight  —  Seamen^s  goods  and 
wages'— Ship  or  goods  already  in  risk — Principal  and  marine  intxrbst-^ 
Perils  and  risks  to  which  the  lender  is  liable  —  Liability  op  lender 

to  general  ATERAOE  •—  LlABlUTY  OP  LENDER  TO  SALVAGE. 
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15.  Consolidation  Rule,  pp.  2203 — ^2205. 

Generally —  Rule  wiB  not  be  granted  except  npon  temu  —  Judgment  of  Lord  Dm- 
man  in  Doyle  v.  Stewart  —  Bnle  can  be  opened  for  the  defendant — WkeremtAm 
will  not  be  eomsoKdated,  without  the  coneent  of  the  plaintiff—  Rnle  earn  he  6^ 
tained  notwithetanding  the  plaintiff  refuses  his  consent  —  Consolidation  nk  vtD 
be  granted  before  pleaded —  Form  of  consent  rule  —  When  the  eonsoKdatien  nk 
will  not  be  opened —  Payment  of  money  into  court. 

16.  The  Declaration,  pp.  2205 — 2209. 

Forms  of  action  —  Vemde  —  Partibs  —  Staiembut  op  the  polict  —  Bepk- 
tions  or  qualifications  indorsed  on  the  poUcy —  7^  subscription —  Skipmeui  if  Ik 
goods  —  Averment  of  interest —  Sailing  of  vessel —  Period  of  loss —  Cause  oflm 
—  Amount  of  loss  —  Where  two  counts  will  not  be  allowed —  Money  had  aid  n- 
eeived  —  Account  stated, 

17.  The  Pleadings,  pp.  2209,  2210. 

18.  Evidence,  pp.  2210,  2217. 

The  policy —  Piuiintiff*8  intb&bst  —  In  ship  —  When  tide  daimed  by  transfia^ 
Stat,  6  Geo,  4.  c.  110.  s.  43.  —  Jn  goods  —  In  freight  —  Pmoor  of  loh- 
Inceftiok  of  risk  —  Capture  —  Amount  of  loss  —  Adjustment  —  Breacs 
OF  warranty -~  Documentary  eyidencb  —  Xtcmsttf  vessel  •-^  Ceriifieaft  tf 
consul —'Official  reportofan  officer  of  the  customs — Protest  of  the  captain — Cok- 
petency  of  witness  —  Underwriter  —  Capthin  —  Ageut  —  Trustee  —  Interetbd 
witness  —  Opinions  of  underwriters. 

19.  Damages — Statute  of  Limitations — Payment  ov  Money  into 

Court  —  New  Trial,  p.  2218. 


Dbfinbo. 


Insurer. 

Underwriter. 

Insured  or  as- 
sured. 

Premium. 
Policy. 

Marine  In* 

SURANCE. 


Double  As- 
surance. 


1.  Defined. 

Marine  insurance,  which  is  as  old  as  the  laws  of  Oleron  and  Rhodes,  is  a 
contract  whereby  one  party,  in  consideration  of  a  stipulated  sum  of  moneTr 
undertakes  to  indemnify  the  other  against  certain  perils  or  risks  to  which  he 
is  exposed,  or  to  pay  him  a  certain  sum  upon  the  happening  of  some  anoer- 
tain  «vent. 

The  person  who  takes  upon  himself  the  risk  is  called  the  insurer,  and 
sometimes  the  underwriter,  from  his  subscribing  his  name  at  the  foot  of  the 
policy ;  the  party  protected  by  the  insurance,  the  insured  or  assured ;  the 
sum  paid  to  the  insurer  as  a  consideration  for  his  undertaking,  is  called  the 
premium ;  and  the  written  instrument  in  which  the  terms  of  the  contract  are 
set  forth,  is  called  a  policy  of  insurance  :  — '•  which  is  generally  divided  into 
interest  —  wager  —  open  —  and  valued  policies. 

Marine  insurance  is  that  which  is  applied  to  maritime  commerce,  and 
is  made  for  the  protection  of  persons  having  an  interest  in  ships,  or  goods 
on  board,  from  the  loss  or  damage  which  may  happen  to  them  from  the 
perils  of  the  sea  during  a  certain  voyage,  or  a  fixed  period  of  time.  (1) 

When  several  policies  are  effected  for  the  benefit  of  the  same  person, 
and  upon  the  same  subject-matter,  it  is  called  a  double  assurance.  (2)  This 
practice  is  not,  in  its  ordinary  effects,  prejudicial  either  to  the  insured  or 
the  insurer.  To  the  former  it  is  attended  with  advantage,  as  it  provides 
with  greater  certainty  for  the  protection  of  the  whole  amount  of  his  inte^ 
est ;  and  the  several  underwriters  on  different  policies,  being  in  the  nature 
/  of  co-insurers,  he  is  enabled  to  select  any  whose  responsibility  he  may  prefer 
for  satisfaction  of  the  amount  of  his  loss. 


(I)  Marshall  on  Insurance,  2.  (2)  Godin  v.  London  Assurance  Comp,  1  Burr.  49S. 
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On  the  other  hand,  no  inconvenience  is  sustained  by  an  insurer  in  the      Dbfinzd. 
case  of  a  doable  insurance,  for  his  contract  is  not  varied  by  it ;  and  if  the 
iosurers  in  one  policy  pay  the  whole  amount  of  the  loss,  it  seems  they  will 
be  entitled  to  recover  a  rateable  contribution  from  the  insurers  in  the  other 
policy.  (1) 

The  insured  may  proceed  in  the  first  instance  upon  either  of  the  policies,   Recorery  for 

and  are  not  restricted  to  that  which  is  first  in  point  of  date.     In  case  of  *™""'  °^^"" 

^  surance. 

arrival,  a  return  of  half  the  premium  will  become  payable,  because  as  to  one 
half  the  risk  never  attached. 

The  insurance  is  not  double  when  only  the  actual  interest  is  covered  by  When  the  in- 
the  policies  effected ;  and,  in  an  action  on  a  valued  policy,  it  affords  no  de-  J"*^,^  "  ^^^ 
fence  to  prove,  that  the  assured  have  received  the  amount  of  the  valuation 
from  the  underwriters  on  another  policy,  if  the  subject-matter  insured  be 
proved  to  be  of  a  value  equal  to  the  sum  received,  and  that  sought  to  be 
recovered.  (2) 

A  re-assurance  differs  from  a  double  assurance  in  this,  that  in  the  case  of  *Rb-a88ub.amcx. 
a  double  assurance  both  policies  are  effected  by  the  insured ;  a  re-assurance 
is  a  contract  entered  into  by  an  insurer  for  his  own  protection.    The  statute  Stat  19  Geo.  2. 
19  Greo.  2.  c  37-  s.  4.  provides,  "  that  it  shall  not  be  lawful  to  make  re-  *^  ^'^'  ^  ^' 
aasTurance,  unless  the  assurer  shall  be  insolvent,  become  a  bankrupt,  or  die ;   Re-asiurance 

in  ^irhat  cases 

in  either  of  which  cases  such  assurer,  his  executors,  administrators,  or  assigns  mimitted. 
may  make  re-assurance,  to  the  amount  of  the  sum  before  by  him  assured, 
provided  it  shall  be  expressed  in  the  policy  to  be  a  re-assurance."  The  words 
of  this  section  are  express  and  positive ;  and  under  it  every  re-insurance, 
either  by  British  subjects  or  foreigners,  whether  on  British  or  foreign  ships, 
ii  illegal  unless  the  insurer  be  insolvent,  become  bankrupt,  or  die.  (3) 

The  title  of  the  act  and  the  first  section  are  confined  to  the  property  of 
his  majesty's  subjects;  but  the  fourth  section  has  no  such  qualification.    - 
And  in  the  case  of  an  illegal  re-insurance,  an  action  will  not  lie  to  recover 
back  the  premium  after  a  capture.  (4) 

Another  species  of  insurance  referred  to  in  the  books  is  a  policy  effected  Insuhahce 
hy  the  insured  upon  the  solvency  of  the  insurer.  (5)    This  species  of  con-  ^^^  Solvknct 
tract  appears    to    have  prevailed  in  some  foreign  countries,  but  is  not  su&bd. 
adq)ted  in  England  —  because  the  same  protection  is  afforded  by  a  double 
insurance.  (6) 


2.  The  Policy.  Thx  Policy. 

L  CanstrucHon  of  Policy. 

Policies  of  insurance  are  not  arbitrarily  interpreted  by  the  strictum  Jtis,  CoNsraucrioN 
or  opexjuru,  but  are  construed  liberally.  °'  Policy. 

(1)  Rogtr$  ▼.  DavUy  and  Damt  v.  GUdarty  It  shall  be  lawful  to  hisuret's,  says  the  oirdi> 

Psrk  on  Insarance,  423,  424.    Beawe's  Lex  nance  of  Louis  XIV.,  to  make  re«assurance 

^'Ic'^  342.     2  Phillips  on  Insurance,  60.  vith  others,   of  those  effects  which  they 

(3)  Bouifield  ▼.  BarneSf  4  Camp.  228.  had  themselves  before  insured.  Ord.  Louis 
llnghes  on  Insurance,  59.  XIV.,  tit  Assurakck,  art.  20.  1  £me- 
.  (3)  Andree  v.  Fletcher,  2  T.  R.  161.  3  rigon,  c.  8.  s.  15.  Park  on  Insurance,  422. 
ibid.  866.     1  Phillips  on  Insurance,  204.  (5)  1  Emerigon,  c.  8.  s.  15.     Park  on 

(4)  3  ibid.   266.     On   the   continent  of  Insurance,  422. 

Kurope,  re-insuranees  are  generally   yalid.        (6)  Hughes  on  Insurance,  59,  60. 
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The  Policy. 

Judgment  of 
Lord  Ellen- 
borough  in 
RobtrUom  ▼. 
French^  stating 
the  principle 
by  vhich  po- 
licies of  insur-  , 
ance  are  to  be 
construed. 


In  JRobertson  v.  French  (I)  Lord  Ellenborough  said,  ^^In  the  conneof 
the  argument  it  seems  to  have  been  assumed,  that  some  peculiar  rules  of 
construction  apply  to  the  terms  of  a  policy  of  assurance,  which  are  not 
equally  applicable  to  the  terms  of  other  instruments,  and  in  all  other  catei: 
it  is  therefore  proper  to  state  upon  this  head,  that  the  same  rule  of  const^l^ 
tion  which  applies  to  all  other  instruments,  applies  equally  to  this  iDBtrament 
of  a  policy  of  insurance,  viz.  that  it  is  to  be  construed  according  to  its  seme 
and  meaning,  as  collected  in  the  first  place  from  the  terms  used  in  it;  which 
terms  are  themselves  to  be  understood  in  their  plain,  ordinary,  and  popular 
sense,  unless  they  have  generally  in  respect  to  the  subject-matter,  as  by  the 
known  usage  of  trade,  or  the  like^  acquired  a  peculiar  sense  distinct  from 
the  popular  sense  of  the  same  words ;  or  unless  the  context  evidently  poiob 
out  that  they  must  in  the  particular  instance,  and  in  order  to  effectuate  the 
immediate  intention  of  the  parties  to  that  contract,  be  understood  in  sone 
other  special  and  peculiar  sense.  The  only  difference  between  polieiei  of 
assurance  and  other  instruments  in  this  respect,  is,  that  the  greater  part  of 
the  printed  language  of  them,  being  invariable  and  uniform,  has  acquired 
from  use  and  practice  a  known  and  definite  meaning,  and  that  the  words 
superadded  in  writing  (subject,  indeed,  always  to  be  governed  in  point  of 
construction  by  the  language  and  terms  with  which  they  are  accompanied) 
are  entitled  nevertheless,  if  there  should  be  any  reasonable  doubt.upon  the 
sense  and  meaning  of  the  whole,  to  have  a  greater  effect  attributed  to  them 
than  to  the  printed  words,  inasmuch,  as  the  written  words  are  the  immediate 
language  and  terms  selected  by  the  parties  themselves  for  the  ezpressioo  of 
their  meaning,  and  the  printed  words  are  a  general  formula,  adapted  equally 
to  their  case,  and  that  of  all  other  contracting  parties  upon  similar  occasiou 
and  subjects." 


Who  uky  bs 
iwsorebs,  avd 
Insureo. 

Alien  enemy 
defined. 


Mere  residence 
will  not  make 
an  alien  enemy. 


Inskktiok  of 
Name  of  the 

Imsvebdi  his 


II.   Who  may  be  Insurers^  and  Insured. 

All  persons,  whether  British  subjects  or  aliens,  may  in  general  be  insured, 
unless  the  alien  be  an  cdien  enemy.  (2) 

Any  person,  whether  a  British  subject  or  a  neutral,  who  resides  in  an 
enemy's  country,  and  carries  on  trade  there,  is  for  all  civil  purposes  to  be 
regarded  as  an  alien  enemy ;  he  is  thereby  incapacitated  from  suing  in  aa 
English  court  of  justice,  and  consequently  cannot  be  insured.  (3) 

The  mere  residence,  however,  of  a  British  subject  in  an  enemy's  coaotry, 
is  not  sufficient  to  subject  him  to  the  disabilities  of  an  alien  enemy,  inas^ 
much  as  he  may  be  detained  there  against  his  will ;  there  must  be  some 
evidence  of  the  purpose  of  his  residence,  or  of  his  adhering  to  the  enemy, 
as  that  he  traded  there.  (4) 

Formerly,  it  was  customary  for  the  broker  to  produce  the  policy  in  blank 
to  the  underwriters,  who  signed  it  without  seeing  more  than  a  short  memo- 

(1)  4  East,  135.  recog.  in  Hunter  ▼.  (4)  Harman  t.  KingtUm,  3  Camp.  153. 
Leathley,  10  B.  &  C.  871.  Roberts  v.  Hardy,  3  M.  &  S.  533.      ffiOieom 

(2)  Brandon  v.  Nubia,  6  T.  R.  23.  ▼.  Patteeon,  7  Taunt  439.      TMe  Oeeam,  5 

(3)  M^Connea  ▼.  Hector,  3  B.  &  P.  113.  Robinson^  90.  Flindt  ▼.  Water»t  15  EMt» 
Robertt  v.  Hardy,  3  M.  &  S.  536.    AWrttcht  260. 

V.  Sussmann,  2  Ves.  &  B.  323.      O'Meaky  v. 
irdeon^  1  Camp.  482. 
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Tsndum  indorsed  on  it,  and  the  broker  afterwards  filled  it  up  at  his     .Thb  Pouct. 
leisare. 


This  practice  having  been  attendant  with  essential  mischiefs,  induced  the   Tedstee,  in 
legislature  to  enact  stat  25  Geo.  3.  c.  44.,  by  which  it  was  directed,  that  Policy. 
▼here  the  insured  resided  in  Great  Britain,  his  name,  or  that  of  his  agent,  ^**^  ^^  ^^*  ^» 
should  be  inserted  in  the  policy  as  the  person  interested ;  and  where  he  re- 
sided abroad,  the  name  of  his  agent  should  be  inserted. 

It  was  adjudged  under  the  foregoing  statute  to  be  requisite,  that  the  agent's 
name  should  be  inserted,  eo  nomine,  as  agent ;  and  that  if  the  principal  were 
abroad,  the  agent,  in  whose  name  the  insurance  was  made^  must  be  resident 
in  England  (1)  ;  and  that  the  names  of  all  the  persons  interested  must  be 
inserted.  (2) 

This  state  of  the  law  being  unsatisfactory,  stat  25  Geo.  3.  c.  44.  stat  28  Geo.  3. 
ms  repealed  by  stat  28  Geo.  3.  c  56*9  by  which  it  was  enacted,  that  no  ^'  ^^ 
policy  should  be  made  on  any  ship  or  goods  without  inserting  thereon 
the  name  or  names,  or  the  firm  of  dealing,  of  one  or  more  of  the  persons 
interested  in  such  assurance ;  or  the  name  of  the  consignor  or  consignee, 
or  of  the  person  residing  in  Great  Britain  who  should  receive  or  give 
the  order  for  such  policy  ;  and  that  policies  made  contrary  thereto  should 
be  void.  « 

Upon  the  construction  of  this  statute  it  has  been  holden,  that  it  should  .  sutute  con- 
not  be  taken  in  its  strict  literal  sense,  *'but  ought,"  as  observed  by  Mr.  strued  liberally. 
Jastice  Duller  (3),  **  to  receive  the  most  liberal  construction  that  the  words 
will  bear;"  and  therefore,  if  biUs  of  exchange,  drawn  on  the  consignee  of  a 
caigo  of  goods  for  the  amount  of  them,  be  sent,  together  with  bills  of  lading, 
by  the  consignor  to  his  general  agent,  with  directions  to  deliver  the  bills  of 
lading  to  the  consignee  on  his  accepting  the  bills  of  exchange — and  the  con- 
signee refuse  to  receive  the  goods,  or  to  accept  the  bills  of  exchange,  the 
agent  becomes  in  effect  the  consignee  within  the  meaning  of  the  statute, 
and  may  insure  the  goods  as  agent  for  the  consignor,  or  in  hb  own  right,  if 
he  have  accepted  bills  on  the  credit  of  the  goods.  (4) 

It  is  rfot  requisite,  when  a  policy  is  effected  by  an  agent,  to  add  the  word  What  is  a  suf- 
**  agent,"  or  any  other  description  to  his  name,  in  the  policy  itself  (5) ;  and  ficie^t  descrip- 
a  policy  effected  by  a  broker,  describing  himself  therein  '<  as  agent,"  is  a 
sufficient  compliance  with  the  requisitions  of  the  statute  (6),  the  intention 
of  the  statute  being  satisfied  by  inserting  the  names  of  the  persons  imme- 
diately employed  to  effect  the  policy. 

With  respect  to  the  words  "  usual  style  and  firm  of  dealing,"  where  the  *'  Usual  style 
persons  interested '  were   denominated   in   the  policy  "  The  Trustees  of  ^"^l/^  ^^ 
Messrs.  K.  F.  and  Co.,"  Lord  Ellenborough  thought,  that  this  might  be 
considered  as  their  usual  style  and  firm  of  dealing  for  the  purposes  of  this 
act  (7) 

It  will  be  presumed  after  verdict  that  it  was  proved,  that  the  plaintiffs  After  rerdict, 
fell  within  one  or  other  of  the  descriptions  in  the  foregoing  statute.  (8)  •"  accurate 

By  the  common  law  and  usage  of  merchants  any  person  whatever  might  bTprMumeZ' 

(1)  Pray  y.  Edie,  1  T.  R.  SIS.  (5)  De  Fignier  v.   Swaiuon,   1  B.  &  P. 

(S)  WitoH  ▼.  Reasiam,  Park  on  Insurance,  346.  n. 

^'  (6)  BeU  ▼.  Gtlton,  ibid.  345.     MeOith  ▼, 

(3)  Wolff  y,  HorneasOe,  1  B.  &  P.  316.  Bdl,  15  East,  4. 

(4)  Ibid.  (7)  Hxhberty,  Martin,  1  Camp.  538. 

(8)  MeaUh  y.  BeO,  15  East,  4. 
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Who  mat  bb 

iNSUBEBa. 

Stat.  6  Geo.  1. 
0.  18. 


Thb  Poligt.  be  an  insurer,  however  unable  he  might  be,  from  poverty,  to  make  up  tin 
losses  insured  against,  provided  the  merchant  was  weak  enough  to  trust  to 
such  a  security.  This  license  occasioned  much  mischief,  and  was  proda& 
tive  of  Stat.  6  Geo.  I.  o.  18.,  under  which  the  king  was  authorised  to  grut 
charters  to  two  distinct  companies  [Royal  Exchange  Assurance  and 
London  Assurance  Companies],  for  assurance  of  ships,  goods,  and  mer- 
chandises at  sea,  or  going  to  sea,  and  for  lending  money  at  bottomry ;  and 
that  '^  all  corporations^  societies,  and  partnerships  (other  than  the  two  cor- 
porations) should  be  restrained  from  underwriting* 

This  statute  exclusively  applies  to  marine  insurance,  and  expressly  de- 
clares, that  any  private  persons  might  underwrite  as  fully  and  beneficially 
as  before  that  statute,  provided  they  did  not  underwrite  upon  the  acoooot 
or  risk  of  a  corporation,  or  persons  acting  in  partnership. 

By  Stat  5  Geo.  4.  c  IH.  s.  1.  the  exclusive  privileges  g^nted  to  these 
companies  were  abolished ;  and  now  any  corporation  or  body  politic,  society, 
or  partnership,  or  persons  acting  in  any  society  or  partnership,  may  graot 
sign,  and  underwrite  any  policy  of  assurance,  or  make  any  contract  for 
assurance,  upon  any  ship  or  goods,  at  sea  or  going  to  sea,  or  lend  money  by 
way  of  bottomry. 

But  by  the  second  section  it  is  expressly  provided,  that  the  rights  and 
privileges  of  the  corporations  of  the  Royal  Exchange  and  London  Assurance 
Companies  shall  not  be  affected,  otherwise  than  by  making  it  lawful  for 
other  corporations  and  bodies  politic,  and  persons  acting  in  society  or 
partnership,  to  grant  and  make  such  policies  of  assurance  and  contractB  of 
bottomry. 


Stat.  5  Geo,  4. 
Cll4.  SS.1&2, 


Profkbtt 

THAT  MAr  Bl 
INSVBBO. 

Gbnbballt. 


IIL  ProptTty  thai  may  be  innirwU 

The  subjects  of  marine  insurance  are,  ships  ;  goods  ;  merchandise; 
freight  (1);  bottomry  and  respondentia  interest ;  or  special  interest  in  goods, 
as  the  lien  of  a  factor  (2),  or  money  expended  by  the  captain  for  the  use  of 
an  East  India  ship.  (3) 

The  party  making  the  insurance  should  insure  his  interest  in  direct 
terms  (4),  that  is,  the  interest  should  appear  on  the  face  of  the  policy,  for 
the  court  are  bound  to  look  to  the  instrument,  and  decide  upon  that  (5) 

Where  an  action  was  instituted  on  the  following  memorandum:  —  *'In 

consideration  of  40  guineas  for  100/.  received  of ^  we,  who  have  hereunto 

subscribed  our  names,  do  for  ourselves  severally  here  assume,  engage,  and 

promise,  that  we  respectively  will  pay  unto  the  said the  sum  and 

sums  of  money  which  we  have  hereunto  respectively  subscribed,  in  case  the 
Imperial  Brazilian  <  mining  shares  be  done  at  or  above  100/1  per  share, 
on  or  before  the  Slst  December,  1829:*"  —  It  was  held,  that  this  was  a 
policy  of  insurance  within  stat  14  Geo.  3^  c.  48.,  and  void,  the  assured  not 


(1)  Montgomery  y,  Eggington,  S  T.  R.  36S.  wherein  the  persons  for  whose  use,  benefit, 

(2)  Park  on  Insurance,  14.  or  on  whose  account  the  policy  shall  be 

(3)  Gregory  t.  C%r(«<ie,  ibid.  14.    3  Doug,  made,  shall  have  no  interest,  or  by  gamiiV 
419.  or  wagering. 

(4)  By  stat  14  Geo.  3.  c.48.  no  insurance  ■  (5)  Kvien  Kemp  ▼.  YignM^  1  T.  R.  304. 
shall  be  made  o<i  any  event  whatsoever, 
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being  interested  in  the  subject-matter  insured,  or  his  name  mentioned  in     The  Poucr. 
the  body  of  the  instrument.  ( I ) 

In  the  insurance  of  ships,  '*  interest  or  no  interest  is  almost  constantly  "  Interert  or 
inserted ;  and,  if  not  inserted^  you  cannot  recover  unless  you  prove  a  pro- 
perty "(2)  :  but,  if  in  the  case  of  a  foreign  ship  the  words  **  interest  or  no 
interest "  be  omitted  in  the  policy,  it  is  not  requisite  in  declaring  on  such 
policy  to  aver,  that  the  assured  had  an  interest  (S) 

The  policy  must  specify  the  subject-matter  of  insurance,  and  the  assured  Property  must 
should  take  care,  that  the  terms  used  are  large  and  comprehensive  enough       ^^^ 
to  embrace  accurately  and  precisely  all  the  objects  of  the  insurance.  (4) 

RetpoHdeniia  and  bottomry  securities  must  be  insured  eo  nomine  as  such.  Respondentia 
for,  under  the  general  denomination  of  "  goods,"  these  securities  cannot  be  ^uJ^^'^rt 
insured  (5)  —  but  the  usage  of  a  particulsur  trade  may  sanction  a  departure  be  insured  eo 
from  this  rule.  (6)  nomine. 

An  insurance  on  a  ship  does  not  comprehend  both  ship  and  cargo,  and  Insurance  on  a 
therefore,  if  e  merchant  insure  a  ship  generally,  and  she  then  happen  to  be  ^mpiSend* 
kden,  the  insurer,  in  case  of  loss^  will  have  to  answer  only  for  the  ship,  but  ship  and  carga 
»ot  for  the  goods.  (7) 

Where  the  particular  goods  insured  are  meant  to  be  specified,  this  is 
usually  done  at  the  foot  of  the  policy :  thus,  on  "  woollen  cloth,"  some- 
times on  goods  generally,  with  the  mark  of  each  bale,  cask,  &c.  It  is  not 
necessary,  that  the  goods  should  be  specified  in  the  policy,  yet  this  is  some- 
times done  for  the  satisfaction  of  the  underwriters. 

Where  goods  are  specified,  if  they  be  not  put  on  board,  the  policy  will  Goods  spe- 
he  void,  although  the  assured  have  other  goods  of  equal  value  on  board,  as  if  p^t  ©n  b^rd* 
sn  insurance  be  made  on  goods  by  the  name  of  piece  goodsy  and  by  the  invoice 
it  appear,  that  the  goods  shipped  were  hats,  the  insurer  will  not  be  liable 
for  any  loss  upon  the  hats  (8),  because  the  species  of  a  thing  is  ascertained 
by  its  substantial  form.  That  being  changed,  produces  a  new  species  and 
destroys  the  whole :  thus,  an  insurance  on  ingots  of  gold  will  protect  the 
nietal  converted  into  utensils  or  coin,  because  the  substance  is  specifically 
the  same,  and  may  be  converted  into  ingots  again.  (9) 

Where  the  goods  consist  of  but  few  articles,  or  are  valued  by  the  hogs-  "  Any  kind  of 
b€«i,  pipe,  bale,  &c.  they  are  generally  specified^,  but  if  an  insurer  subscribe  Sk^*"**-"'*'^' 
a  policy  <<  upon  any  kind  of  goods  and  merchandises,"  there  can  be  no 
question,  but  that  he  is  bound  by  it,  though  no  one  article  be  specified.  (10) 

In  many  cases  it  would  be  impossible  to  specify  the  different  sorts  of 
goods  of  which  a  cargo  may  consist ;  and  this  is  the  less  necessary,  because 
the  memorandum  inserted  at  the  foot  of  every  policy  protects  the  under- 
writer from  any  partial  losses  on  those  articles  which  are  most  perishable, 
ud  from  small  partial  losses  on  all  others. 

If  goods  insured  generally  be  exchanged  for  others  in  the  course  of  the  Insured  goods 

exchanged  for 
others. 

(1)  AilerHm  t.  PotoeU;  2  M.  &  Sc.  399.  (6)  Recog.  in  Simondt  v.  Hodgeon^  6 
9  Bing.  320.  Bing.  1 1 4.     Gregory  ▼.  ChrietU,  B.  R.  T.  T. 

(2)  Ptr    Lord    Hardwicke    in    Sadlert'     24  Geo.  S.     Marshall  on  Insurance,  326. 
^^P-  V.  Badeoek^  2  Atk.  556,  (7)  Marshall  on  Insurance^  320. 

(3)  Cnatfwrd  v.  ffumier,  8  T.  R.  13.  (8)  2\»- Chief  Justice  MaosBeid  in  JTitato- 
^'«»tev-  Thomp$om,2  East,  385.  ▼.  Prineep,  at   G.  H.   18  July,    1806,   cit. 

(4)  Winter  v.  Haldimand,  2  B.  &  Ad.  649.     Marshall  on  Insurance,  323. 

(5)  GUfctr  V.  BlaeK  3  Burr.  1394.     1  W.         (9)  1  Emerigon,  299—301. 
Btsek.  399.  405.  422.  (10)  Marshall  on  Insurance,  324. 
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voyaget  the  new  goods  become  part  of  the  Bubject-inatt«'  of  the  isior. 
ance.(l) 

Money,  jewels,  or  bullion  may  be  insured  under  the  denomination  of 
goods,  but  the  insurer  is  not  liable  for  the  risk  of  a  clandestine  exportatioi 
of  these  articles. 

The  jewels  and  ornaments  which  are  'Worn  by  persons  on  board,  tit 
not  considered  as  forming  a  part  of  the  cargo,  nor  liable  to  contribute  to  I 
general  average,  and,  consequently,  would  not  be  considered  as  indudcd 
in  a  general  policy  on  goods.  (2)  ' 

What  eanDot  The  master's  clothes,  the  ship's  provisions,  and  goods  la^ed  to  the  (kck, 

beinxuredci      cannot  be  insured  as  goods,  because  tbey  are  not  comprehended  uitdertbe 
general  denomination  of  goods,  wares,  and  merchandises  in  the  policy.  (3) 
"  Profits  "  may  be  defined  as  being  an  excrescence  upon  the  value  of  tbc 
goods  beyond  the  prime  cost 

The  difficulty  of  the  calculation  neither  affects  the  question  of  interest,  m 
the  legality  of  the  contract 
I  An  insurance  may  be  effected  on  profits  generally,  without  more  descrijh 
tioD,  and  engrafted  upon  a  policy  on  ship  and  goodd  in  the  commoa  printed 
form,  for  a  certain  voyage,  with  a  return  of  premium  for  short  interest,  the 
assured  proving  an  interest  in  the  cargo.  (4) 

On  an  insurance  on  ship  and  goods,  valued  at  so  much  on  a  voyage 
Africa  and  the  West  Indies,  the  assured  is  entitled  to  recover  the  whide 
sum  on  a  total  loss,  which  happened  in  the  latest  period  of  the  voyage, 
atthongh  a  considerable  part  of  the  estimated  value  consisted  originally  in 
Ktores  and  provisions  for  the  purchase  aod  sustenance  of  slaves  during  the 
voyage,  and  the  slaves  were  brought  to  a  profitable  market  at  the  fint 
place  of  the  ship's  destiuation,  where  she  arrived  a  mere  wreck,  and 
after  foundered.  (5) 

Expected  profits  on  a  cargo  maybe  insured  (6):  thus,  a  policy  o: 
profits  of  a  cargo  of  molasses,  to  be  used  in  a  contract  with  govemmeU, 
which  contained  a  clause,  "  that,  in  case  of  loss,  it  was  agreed,  that  the  pro- 
fits should  be  valued  at  lOOOL,  without  any  other  voucher  than  the  policy:* 
—  It  was  held  valid,  and  not  a  wagering  policy.  (7)  So  the  profiu 
o(  a  cargo  employed  in  trade  on  the  coast  of  Africa  may  be  insured.  (8) 
And  an  insurance  on  the  imaginary  profits  of  a  cai^o  of  indigo  from  Bor- 
deaux, to  be  sold  at  Hamburgh,  was  likewise  held  good.  (9) 

Where  a  mate  of  a  ship,  or  a  sailor,  is  to  receive  something  at  the  end  of 

the  voyage  in  lieu  of  wages  (e.  9.  slaves),  he  cannot  insure  it  (10)     Norcsn 

he  recover  the  value  of  such  thing  in  an  action  against  his  agent  for  neglt- 

1    gence  -Jn  not  procuring  such  an  insurance,  because  slaves  are  not  the  sab- 

ject  of  insurance.  (11) 

Upon  an  insurance  on  profits  valued  at  iOOL,  where  the  plaintiff  declared 


38. 

(9)  MinbBll  on  Innirance,  5S7.  16. 

(3)  Broagh   ».  WAUmore,   4   T.   R.    306.  <7)  Ibid. 

Una  V.  Thwailt,  Park  on  iDiurance,  2G.  (g)  Bardaf  T.  Gmniu,  9  East,  544. 

(4)  Ejrr   T.    GUntr,    16    Ea»l,   SIS.     3  (9)  /fnir»c*»«.  v,  JMaJBdnm,  ibid.  549.  n. 
Cunp.  376.  (10)   Wthilm.Dt  TatM,  TT.  H.  157. 

(5)  Sliawtv.  F€llon,3ElM,  \09.  (11)  Ibid. 
(G)   Gra„t  v.  ninb'iiuii,  cit  6  T.  H.  485, 
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as  for  a  total  loss,  and  it  appeared  that,  after  a  shipwreck,  by  which  many    Thk  Policy. 

of  the  slaves,  on  the  profits  of  whom  the  insurance  was  made,  were  lost,  but 

the  remainder  reached  the  marjtet,  and  were  there  sold;  and  it  did  not 

appear  what  profit  was  made  of  them,  or  whether,  if  all  had  arrived,  any 

profit  would  have  been  made,  though  it  was  found,  that  the  produce  of 

those  who  were  sold,  did  not  give  a  profit  upon  the  whole  adventure :  — 

It  was  holden,  that  the  plaintiff  was  not  entitled  to  recover,  because  the 

assured  did  not  in  fact  shew  what  his  loss  was,  and  also,  from  having 

declared  for  a  total  loss,  when  it  was  only  an  average  loss.  (1) 

The  freight  of  a  vessel  can  be  insured ;  but  if  it  be  so,  it  must  be  insured  FRnaRT. 
eo  nomine  as  freight.  (2) 

In  I}enatix  v.  JTAnsoUy  the  plaintiff,  owner  of  a  ship,  effected  a  policy 
on  freight  at  and  from  Coromandel  Coast  to  Bourbon,  which  covered  perils 
of  the  seas,  and  all  other  perils,  losses,  and  misfortunes.  The  ship  put  into 
a  port  on  the  Coromandel  Coast  for  repairs,  where  the  plaintiff  purchased 
a  cargo,  and  had  it,  ready  to  be  sent  on  board,  about  seven  miles  from  the 
port ;  but  the  ship  was  lost  by  an  accident  in  going  out  of  dock :  —  It  was 
held,  that  the  plaintiffs  interest  in  the  profit  of  conveying  the  cargo,  was 
properly  described  as  freight.  (3) 

In  Forbes  v.  AspinaU  (4)  Lord-  Elienborough  said,  '<  Freight  is  the  profit  Judgment  of 
earned  by  the  shipowner  in  the  carriage  of  goods  on  board  his  ship ;  and  i^,oqj.i,  ^* 
ao  insurance  upon  freight  is  an  insurance  made  in  order  to  secure  that  Forbn  y.  A»^ 
profit  to  the  shipowner,  in  case  he  is  prevented  by  any  of  the  perils  i*"*^ 
insured  against  from  actually  earning  such  profit  An  insurance  upon 
freight  has  no  reference  to  the  hull  of  the  ship,  or  to  its  outfit  for  the 
voyage,  both  of  which  are  protected  by  insurance  upon  the  ship ;  but  its  sole 
object  is  to  protect  the  assured  from  being  deprived  by  any  of  the  perils 
insured  against,  of  the  profit  he  would  otherwise  earn  by  the  carriage  of 
goods.  To  recover,  therefore,  in  any  case  upon  a  policy  on  freight,  it  is 
incambent  on  the  assured  to  prove,  that  unless  some  of  the  perils  insured 
against  had  intervened  to  prevent  it,  some  freight  would  have  been  earned ; 
and  where  the  policy  is  open,  the  actual  amount  of  the  freight,  which  would 
have  been  so  earned,  limits  the  extent  of  the  underwriter's  liability.  In 
every  action  upon  such  a  policy,  evidence  is  given,  either  that  goods  were 
put  on  board,  from  the  carriage  of  which  freight  would  result,  or  that  there 
vas  some  contract,  under  which  the  shipowner,  if  the  voyage  were  not 
stopped  by  the  perils  insured  against,  would  have  been  entitled  to  demand 
freight;  and  in  either  case,  if  the  policy  be  open,  the  sum  payable  to  the 
shipowner  for  freight,  together  with  the  premiums  of  insurance  and  com- 
mission thereupon,  is  the  extent  to  which  the  underwriters  are  charge- 
able." (5) 

Iq  Devatia?  v.y^iuon  (6)  Chief  Justice  Tindal  said,  from  the  case  of  Judgment  of 
Flint y.Plemyng{l)  it  is  now  established  law,  "that  the  assured  under  S^^^*'°® 
an  insurance  upon  freight  may  recover  the  profits  expected  to  be  made  by  t»wr  ▼.  J^An^ 
carrying  their  own  goods  in  their  own  ship  upon  the  voyage  insured."  <«"• 

(1)  Hodgton  ▼.  Glover,  6  East,  316.  (5)  Vide  etiam  Forbei  y.  CowU,  1  Camp. 

(2)  BaUHe  ▼.  MondigUani,  Park  on  In-  520.      Patrick  v.  Eamet,  3  ibid.  441. 
WTioce,  90.  (6)  5  Bing.  N.  C  537. 

(3)  Devaux  ▼.  rAnaon,  5  Bing.  N.  C.  51 9.  (7)  1  B.  &  Ad.  45. 

(4)  IS  East,  325. 
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The  stipulation  in  a  charter-party  may  be  varied  by  subsequent  instruc- 
tions, which  may  amount  to  a  new  contract  pro  ianio  ;  and  an  insurance  of 
the  freight  upon  the  new  voyage,  though  different  from  that  described  to 
the  charter-party,  may  be  good.(l) 

The  risk  on  freight  attaches,  if  the  goods  be  either  actually  shipped  on  boardi 
or.  if  there  be  an  actual  contract  for  shipping  them.  (2)  Thus,  in  WiUioM' 
son  V.  Innes  (3)  it  was  held,  that  a  homeward  policy  on  freight  at  and  from 
A.,  attaches  when  the  ship  is  at  A.  in  a  condition  to  begin  to  take  in  her 
homeward  cargo ;  but  this  is  a  mere  question  of  fact  for  the  jury.  If,  before 
any  goods  are  put  on  board,  an  accident  happen  to  the  ship  which  prevents 
her  sailing,  the  insured  cannot  recover  for  the  loss  of  freight,  which  the  ship 
might  have  earned,  if  the  accident  had  not  happened.  (4) 

If  pare  of  the  cargo  have  been  put  on  boards  and  the  rest  be  ready  to  be 
shipped^  the  insured  may  recover  for  the  whole  freight  upon  a  valued 
policy.  (5) 

Although  the  commencement  of  the  risk  on  freight  is,  in  general^  from 
the  taking  the  goods  on  board,  yet,  if  the  ship  be  to  sail  to  a  distant  place 
to  take  in  her  cargo,  the  risk  commences  on  the  freight  from  the  time  of 
her  sidling  for  that  place.  Thus,  where  a  ship  was  chartered  from  London 
to  Teneriffe,  there  to  take  on  board  a  certain  number  of  pipes  of  wine,  and 
proceed  to  Barbadoes,&c.,  for  which  the  owner  was  to  receive  freight  at 
the  rate  of  so  much  per  pipe : —  a  policy  of  insurance  on  such  freight  was 
held  to  attach,  from  the  sailing  of  the  ship  from  London.  (6) 

Where  a  ship  was  chartered  on  a  voyage  from  London  to  Dominica,  and 
back  to  London,  at  a  certain  rate  of  freight  upon  the  outward  cargo ;  and, 
after  delivering  her  outward  cargo  at  Dominica,  the  charterers  were  to 
provide  her  a  full  cargo  homewards,  at  the  current  freight^  from  Dominica 
to  London,  &c. : — It  was  held,  that  an  insurance  by  the  owner  of  the  ship 
on  the  freight,  at  and  from  Dominica  to  London,  attached  whilst  the  ship 
lay  at  Dominica  delivering  her  outward  cargo,  and  before  any  part  of  tbe 
homeward  cargo  was  shipped,  during  which  time  she  was  captured  by  an 
enemy,  the  contract  of  affreightment  by  the  charter-party  being  entire, 
and  the  risk  on  the  policy  having  commenced.  (7) 

If  there  be  several  ports  of  departure  mentioned  in  the  policy,  and  the 
insurance  be  at  and  from  any  one  of  them  to  the  port  of  destination,  the 
risk  on  freight  will  not  commence  upon  the  ship's  departure  from  any  one 
of  them  to  another  of  them  before  her  final  departure  to  her  port  of 
destination.  Thus^  a  policy  was  effected  on  freight  valued  at  500/1  on  a 
voyage  at  and  from  Demerara,  Berbice,  and  the  Windward  and  Leeward 
Islands  to  London ;  the  ship  being  at  Demerara,  an  agreement  was  entered 
into  by  the  master  with  a  house  there,  for  a  freight  from  Berbice  to  London« 
the  cargo  to  be  put  on  board  at  Berbice,  and  the  ship  to  take  a  cargo  of 
bricks  and  planks  from  Demerara  to  Berbice,  and  deliver  them  there ;  while 


(1)  Haa  ▼.  Srowih  2  Dow,  367. 

(2)  Flint  V.  Flemyng,  1  B.  &  Ad.  45. 
Mackenxie  ▼.  Shedden,  2  Camp.  481.  PhU- 
lipt  V.  Champwut  6  Taunt.  3.  Everth  v. 
Smithy  2  M.  &  S.  278. 


(4)  Tonge     y.    Waits,    Str.   1251.,   vide 
etiam  Sell  v.  Bett,  2  Camp.  475. 

(5)  Montgcmery  v.  Eggington,  3  T.  R.  362 

(6)  Thompson  v.  Taylor,  €  ibid.  478. 

(7)  Homcasds  t.    Suart,    7   East,  40a 


(3)  1  M.  &  Rob.  88.,  vide  etiam  Devaux    vide  etiam  Davidson  v.  Willasty,  1  M.  &  S. 
V.  J^ Anson,  5  Bing.  N.  C.  519.  313. 
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proceediDg  from  Demerara  to  Berbice  with  the  bricks  and  planks  on  board,     The  Policy. 
ebe  met  with  an  accident^  and  in  consequence  never  earned  her  freight :  — 
It  was  held^  not  to  be  a  loss  within  the  policy.  (1) 

In  Taylor  v.  Wilson  (2)  Lord  EUenborough  said,  «  There  is  no  doubt   A  freight  voy- 
that  a  party  may  insure  his  ship  and  goods  during  part  of  a  voyage,  and  I  ^^  ^^  J^' 
cannot  conceive,  why  he  may  not  also  insure  freight  in  the  same  manner/*  the  way. 
Mr.  Justice  Le  Blanc  in  the  same  case  likewise  observed,  "  The  ship,  Judgmenu  of 
with  her  cargo,  sailed  upon  a  voyage  from  St  Ubes  to  Gottenburgh,  and  i^^,gh  ^j 
was  to  go  in  the  way  to  Portsmouth  for  convoy ;  therefore  the  voyage  to   Mr.  Justice  Le 
Portsmouth  was  a  part  of  the  intended  voyage,  and  the  assured  insured  f  ^S^^^^ 
their  freight  for  that  part  of  the  voyage,  and  the  ship  was  certainly  on  the 
voyage  insured  when  the  loss  happened :  what  more  can  be  required  to 
entitle  the  assured  to  recover?     In  the  case  of  Wooldridge  v.  Boydell(S) 
there  was  no  inception  of  the  voyage  insured,  which  was  from  Maryland 
to  Cadiz :  the  ship  never  intended  to  go  to  Cadiz,  and  therefore  could 
not  be  said  to  have  sailed  upon  her  voyage  to  Cadiz.     Here  the  voyage 
to  Portsmouth  was  commenced  :  it  was  intended  to  be  part  of  the  voyage 
to  Gottenburgh ;  and  in   case  of  a  loss  between   St.  Ubes  and  Ports- 
mouth, the  assured  would  lose  the  freight  he  was  earning  in  the  course 
of  the  entire  voyage  to  Gottenburgh.     The  opinion  delivered  at  Nisi  Prius 
in  the  case  of  Murdoch  v.  Poits(^),  though  entitled  to  great  weight, 
was  not  afterwards  followed  up  by  taking  the  opinion  of  the  court  in 
banc :  and  when  it  now  comes  for  the  first  time  to  be  considered,  how 
far  it  is  reconcilable  with  other  decisions  and  established  principles  of  in- 
surance law,  it  cannot  be  supported.     The  power  of  making  an  effectual 
abandonment  in  the  voyage  insured,  is  not  a  necessary  ingredient  to  shew, 
that  the  interest  is  insurable.    That  point  was  considered  in  Craufurd  v. 
Lucena  (5),  and  the  judges  did  not  think  that  such  a  power  was  a  neces- 
sary criterion  of  an  insurable  interest     Here,  too,  the  underwriters  were 
not  deceived  as  to  the  interest  insured." 

In  Mordtf  v  Jones  (6),  in  an  action  on  a  policy  of  insurance  on  freight,   Ship  Bailing 
it  appeared,  that  the  ship  in  the  course  of  her  voyage  having  been  injured  ^  leaying  the 
by  a  peril  of  the  sea,  was  obliged  to  put  into  a  port,  and  land  the  whole  of  behind, 
her  cargo.     Part  of  the  cargo  had  been  so  wetted  by  sea- water,  that  it 
could  not  be  reshipped  without  danger  of  ignition,  unless  it  went  through  a 
process,  which  would  have  detained  the  vessel  six  weeks,  and  have  been 
attended  with  expense  equal  to  the  freight.     Under  these  circumstances 
the  master  sold  these  goods,  and  finding  that  he  could  not  obtain  others, 
he  sailed  on  his  voyage,  and  arrived  at  his  port  of  destination  with  the  rest 
of  his  cargo.     The  master's  proceedings  were  such,  as  a  prudent  man  un« 
insured  would  have  adopted : — It  was  held,  that  the  underwriters  were  not 
liable  for  the  loss  of  the  freight  of  these  goods.  Chief  Justice  Abbott  ob-  Judgment  of 
serving,  « It  may  be  very  true,  that  the  most  prudent  thing  for  the  master  of  Ab^in**^ 
the  ship  might  be  to  leave  the  goods  behind,  and  sail  without  them ;  but  it   Mordy  v./oim«. 
does  not,  therefore,  follow,  that  the  underwriter  is  to  make  good  the  freight 

(1)  SfUar  T.  M' Vicar,  I  N.  R.  23.  (4)  Park  on  Insurance,  451. 

(2)  15  East,  329.,  vide  etiam  FioleU  v.         (5)  2  N.  R.  269. 

AUmiti,  3  Taunt  419.  recog.  in  Leathley  v.         (6)  4  B.  &  C.  394.,  vide  etiam  Brockk- 
Hmter,  7  Ring.  529.  bank  v.  Sugrue,  1  M.  &  Rob.  102. 

(3)  Doug.  16. 
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thereby  lost  If  it  should  be  held  in  a  case  of  this  kind,  that  the  underwriter 
would  be  liable  to  make  it  good,  it  would  open  a  temptation  to  the  master 
of  a  ship  to  sail  away  under  circumstances  like  these,  instead  of  stopping 
until  the  goods  could  be  reshipped,  which  would  be  very  mischievous.'' 

In  Forbes  v.  Aspincdl  (1)  Lord  EUenborough  observed,  "  The  valuatioB 
in  the  case  of  goods,  looks  to  aU  the  goods  intended  to  be  loaded  ;  and  in 
the  case  of  freight,  it  looks  to  freight  upon  all  the  goods  the  ship  is  in- 
tended to  carry  upon  the  voyage  insured;  and  if  by  the  perils  insured 
against  in  a  valued  policy  on  goods,  part  only  of  the  goods  intended  to  be 
covered  be  lost^  the  valuation  must  be  opened,  and  the  assured  can  ooij 
recover  in  respect  of  that  part:  and  so,  if  by  the  perils  insured  against  tbe 
freight  of  part  only  of  the  goods  to  be  carried  be  lost,  the  assured  cao  onlj 
recover  in  respect  of  that  loss^  according  to  the  proportion  which  that  part 
bears  to  the  whole  sum,  at  which  the  entire  freight  was  estimated  in  the 
valuation." 

A  policy  on  freight,  at  and  from  the  ship's  port  of  loading  at  J.  to 
her  port  of  discharge,  with  leave  to  call  at  intermediate  ports,  beginning 
the  adventure  on  the  goods  from  the  loading  as  aforesaid,  with  leave  to 
discharge,  exchange,  and  take  on  board  goods  at  any  port  she  maj 
call  at,  without  being  deemed  a  deviation,  covers  the  freight  of  goods 
loaded  at  an  intermediate  port :  and  therefore,  where  the  ship  having  sailed 
with  a  cargo  loaded  at  J.  was,  during  the  voyage,  cast  on  shore  at  an  inter- 
mediate port^  and  lost  a  part  of  her  cargo,  and  took  on  board  other  goods 
at  that  port  to  complete  her  cargo,  and  arrived  at  her  port  of  discharge, 
and  earned  freight :  —  It  was  held,  that  the  assured,  who  had  abandoned  to 
the  underwriter  upon  intelligence  of  the  loss,  and  had  adjusted  with  him  as 
for  a  total  loss,  was  liable  to  the  underwriter  for  the  freight  of  that  part 
of  the  cargo  loaded  at  the  intermediate  port,  after  deducting  the  expenses 
attendant  upon  procuring  the  said  freight  (2) 
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IV.  Names  of  the  Ship  and  Master. 

In  almost  all  cases  of  insurance  upon  goods,  it  is  usual  and  necessary  to 
specify  in  the  policy  the  ship  in  which  they  are  to  be  transported ;  therefore, 
if  the  ship  be  not  truly  named,  but  the  name  of  another  ship  inserted  by 
mistake  in  its  place,  the  policy  will  be  void.  (S)  Thus,  if  three  parcels  of 
goods  be  insured  on  board  three  several  ships,  and  all  are  put  on  board  one, 
the  policy  will  be  good  only  as  to  the  particular  parcel  destined  for  that 
ship.  (4) 

But  to  prevent  the  ill-consequences,  that  might  result  from  a  mistake  in  the 
name  of  the  vessel  or  the  master,  there  are  inserted  in  every  policy  these 
words,  "  or  by  whatsoever  other  name  or  names  the  same  ship  or  the  master 
thereof  is,  or  shall  be^  named  or  called."  So  that,  if  the  identity  of  the  ship 
can  be  proved,  and  no  fraud  be  meant,  a  mistake  in  the  name  of  the  ship  will 
not  vitiate  the  contract ;  as  where  a  ship  insured  was  called  the  *<  Leopard" 
in  the  policy,  but  it  appeared  in  evidence  that  her  true  name  was  the 


(1)  13  East,  327. 

('J)  Barclay  v.  Stirling y  5  M.  &  S.  6. 


(3)  Pothier,  105. 

(4)  Ibid.  68. 
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«  Leonard ;"  it  was  objected,  that  this  was  not  the  ship  insured.     But  the     The  Poncr. 
identity  being  proved^  it  was  holden,  that  the  above  words  in  the  policy  pro- 
tected the  insured  (1) : — upon  the  rule,  error  nominis  navis  nan  attendUur, 
gmmdo  aiiu  eonfecturU  contUU  de  identUate  navis  ;  which  is  founded  on  the 
general  principle,  that  error  nominis  nan  nocet,  cum  de  re  constat.  (2) 

In  Robinson  v.  Touray  (3)  Lord  EUenborough  said,  <<  The  declaration  of  Judgment  of 
interest  does  not  require  any  assent  on  the  part  of  the  underwriters.     They  *^      h  in " 
pat  their  initials  to  it,  not  for  the  purpose  of  expressing  their  assent,  but  to  Roinnson  v. 
authenticate  the  declaration,  and  to  prevent  fraud  in  changing  the  subject-   ^f'^y* 
matter  intended  to  be  covered  by  the  insurance.   The  contract  oetween  the 
parties  is  complete,  when  the  underwriters  have  signed  the  policy.     The 
declaration  of  interest  is  the  mere  exercise  of  a  power  conferred  upon  the 
assured.  It  is  generally  put  upon  the  policy  for  convenience ;  but  this  is  not 
neoessaiy,  nor  is  there  any  necessity  for  its  being  in  writing."     Therefore, 
where  there  was  a  policy  on  goods  by  ship  or  ships,  to  be  thereafter  declared, 
if  the  broker  by  mistake  makes  a  written  declaration  upon  goods  by  a  wrong 
ship,  to  which  the  underwriters  put  their  initials,  he  may  afterwards  in  com- 
pliance with  the  orders  of  the  assured  declare  upon  goods  by  another  ship, 
without  the  assent  of  the  underwriters,  and  without  a  new  stamp. 

If  it  be  uncertain  in  what  ship  the  goods  may  be  sent,  the  policy  in  such  Unoeruin,  in 
cases  is  upon  the  eoods  "  on  any  ship  or  ships."  "^^^^  **P  *?*® 

coods  niAY  be 

Not  only  the  name,  but  the  species  of  vessel  should  be  described ;  and  if  ^^^ 
it  he  done  falsely  in  order  to  mislead  the  insurer,  and  diminish  the  risk ;  as  Species  of  ycs- 
if  a  brig,  or  sloop,  or  other  small  vessel  be  described  as  a  ship,  the  contract  ^el. 
will  be  vitiated. 

Bat  if  the  error  in  the  description  of  the  vessel  arise  only  from  mistake, 
or  inadvertence,  and  it  do  not  affect  the  risk,  or  if  the  insurers  knew  upon 
what  vessel  the  risk  was  to  run,  the  false  description  on  the  policy  will  not 
affect  the  contract.  (4>) 

The  name  of  the  master  should  also  be  specified,  because  his  character  Name  of 
and  ability  are  material  subjects  of  consideration  in  estimating  the  risk.  Maweo. 

If  the  name  of  the  master  stand  alone  in  the  policy,  without  any  clause  to 
enable  the  insured  to  employ  another  in  his  place,  it  would  be  a  part  of  the 
contract  that  he,  and  no  other,  should  go  for  master ;  nor  could  any  other  be 
substituted  in  his  place,  unless  in  a  case  of  necessity,  or  by  consent  of  the 
insurer. 

To  obviate  the  difiiculties  that  must  arise  from  this,  the  following  words 
are  always  added  in  our  policies,  *'  or  whosoever  else  shall  go  for  master  in 
the  said  ship." 

But  this  clause  does  not  authorise  an  owner  to  name  one  master,  when  he 
means  to  employ  another. 

(1)  HoUy.  Maiineauxy  cor.  Chief  Jastice  act  of  shifting  the  goods  from  one  ship  to 

Lee  at  G.  H.  17th  Dec.  1744,  cit  6  East,  another,  do  not  preclude  themselves  from 

385.  recovering  an  average  loss  arising  from  the 

(3)  Potbter,  105.,  vide  etiam  L«  Meaurier  capture  of  the  second  ship,  if  they  acted  from 

▼•  yttugkati,  6  East,  S82.      Kewley  v.  Ryan,  necessity,  and  for  the  benefit  of  all  concerned. 

3  Hen.  Black.  343.  Park  on  Insurance,  24.     Flantamour  v.  Sta- 

(3)  3  Camp.  158.   tl  M.  &  &  217.  pUs,  1  T.  K.  611.  ii. 

(4)  The  owners  of  goods  insured  by  the 


6s  4 


Slot 

Tm  PoucT. 


INSURANCE  [MARINE]. 


Duration  of 
risk  bow  nw- 


If  the  poliajr 
be  nude  for  ■ 


GoodtaRM 
Hired  flom 
loading  Bt  . 
but  those  IT 
tended  ttr  h 
insured  nn, 
laken  in  at 


V,   The  Voi/affe  ituured. (I) 

The  voyage  insured  rauBt  be  truly  and  accurately  described  in  tk 
policy,  viz.  the  time  and  place  at  which  the  risk  is  to  begin,  the  place  of 
the  ship's  departure,  the  place  of  her  dealination,  and  the  time  when  the  rid 
shall  end,  whether  on  goods,  or  on  the  ship. 

If  a  blank  be  left  for  the  place  either  of  the  ship's  departure  or  deatinsdiw, 
the  policy  will  be  void  for  the  uncertainty,  (2) 

The  conlfnuance  of  the  risk  on  goods  is  generally  expressed  to  be  "froin 
the  loading  thereof  on  board  the  ship,"  and  to  continue  "  until  the  same  be 
discharged  and  safely  landed"  at  the  port  of  delivery.  The  duration  of  the 
nsk,  in  a  policy  on  freight,  is  the  same  as  in  a  policy  upon  the  goodi,  for 
which  the  freight  is  to  be  paid.  Upon  the  ship,  on  an  outward  voyage,  it  i: 
sometimes  from  her  beginning  to  load,  at  some  particular  place,  or  at  ud 
from  such  place ;  sometimes  from  a  particular  day.  On  a  homevud 
voyage,  it  is  generally  made  to  commence  on  the  ship's  arrival  at  a  particular 
place  abroad,  or  at  and  from  such  place  ;  and  to  continue  till  she  arrives  at 
her  place  of  destination,  "  and  is  there  moored  twenty-four  hours  in  good 
safety."  Provisions  are  oflen  added,  to  enable  the  ship  to  touch,  bUt, 
trade,  &c  at  certain  places  out  of  the  direct  course  of  the  voyage,  with- 
out being  guilty  of  a  deviation  ;  and  when  the  insured  intends  a  deviation 
from  the  direct  or  usual  course  of  the  voyage  proposed,  it  is  always  pro- 
vided for,  and  the  policy  adapted  to  it,  unless  fraud  be  intended. 

Sometimes  privateers  and  vessels,  which  are  constantly  employed  in  tbc 
coasting  trade,  are  insured  for  a  term.  But  by  staL  35  Geo.  3.  c  63.  s-  IV- 
this  term  must  not  exceed  twelve  calendar  months ;  if  it  exceed  this  time, 
the  policy  will  be  void. 

In  policies  for  time,  the  commencement  and  end  of  the  term  should  be 
distinctly  specified.  If  however  that  should  not  be  so  precisely  stated  ae  it 
ought  to  be,  it  will  be  sufficient,  if  it  can  be  collected  by  construction  from 
the  policy,  and  the, intention  of  the  parties.  (3) 

Though  the  description  of  the  voyage  be  literally  true,  yet  if  it  be  cal- 
culated to  induce  a  false  conclusion,  the  policy  will  be  void.  (4) 

Where  goods  were  insured  "  at  and  from  Genoa  to  Dublin,  the  adventure 
to  begin  from  the  loading  to  equip  for  the  voyage  :" — It  was  held,  that  from 
the  terms  of  the  policy  it  must  be  implied,  that  Genoa  was  the  port  of 
loading,  which  was  not  true ;  and  this  being  a  misrepresentation  of  a  materitl 
circumstance,  the  underwriter  had  a  right  to  say,  that  this  was  not  his  coi»- 
tract  (5) 

So,  if  a  ship  and  goods  be  insured  "  at  and  from  the  coast  of  Brazil,  to 
the  Cape  of  Good  Hope,  beginning  the  adventure  on  the  goods  from  the 
loading  thereof  on  the  coast  of  Brazil,  from  the  I7th  of  September,  and  upon 
the  ship,  in  the  same  manner,"  and  the  goods  be  taken  on  board  at  the  Cape, 
and  the  ship  sail  with  them  to  the  coast  of  Brazil ;  the  policy  will  not  attach 
on  the  goods,  because  they  were  not  loaded  on  the  coast  of  Brazil,  though 
they  were  the  goods  which  the  insured  meant  to  insure,  and  were  ou  board 

(I)    ViiU  jKHl.  StSi.  tit.  Deviation.  (4)  Hodgim  v.  Rithard»m.  I  W.  Bkcl 

(S)  Manditll  on  Iniurance,  32S.  46'3. 

(S)  Ibid.  <5)  Ibid. 
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after  the  17th  of  September,  on  the  coast  of  Brazil  -, — and  if  the  policy  did     The  Pouct. 
not  attach  on  the  goods,  it  could  not  attach  on  the  ship.  (1) 

In  Rickman  v.  Carstairs  (2)  Lord  Denman  said,  "  The  cases  of  Robert-  Judgment  of 
am  V.  French  (S),   SpUta  v.  Woodman  (4-),   Homeyer  v.  Lushington  (5),  ^"^^J^^" 
Langhom  v.  Hardy  (6)>  and  others,  have  established,  that  where  the  policy   Carstairs, 
is  npoB  goods,  <  from  the  loading  thereof,'  either  at  a  particular  place,  or  in 
blank  upon  a  voyage  from  one  place  to  another,  it  does  not  attach  upon 
goods  previously  on  board ;  but  this,  being  a  strict  construction,  has  been 
relaxed,  where  there  was  any  thing  upon  the  face  of  the  instrument  to  satisfy 
the  court,  that  the  policy  was  intended  to  cover  goods  previously  on  board. 
Thus,  in  BeU  v.  Hobson  (7),  where  the  policy  was  declared  to  be  *  in  con* 
tinuation  of  others,'  which  were  upon  a  voyage  to  the  port  from  which  the 
risk  insured  began ;  and  in  Glctdstone  v.  Clay  (8),  where  the  words  used 
were,  *  wheresoever,  &c'  it  was  held,  that  the  assurance  was  not  confined 
to  goods  put  on  board  in  the  course  of  the  voyage  insured."  (9) 

Id  Rickman  v.  Carstairs  (10)  it  appeared,  that  a  valued  policy  of  insurance 
on  ship  and  goods,  at  and  from  the  coast  of  Africa  to  the  ship's  port  of  dis- 
charge in  the  United  Kingdom,  had  been  effected,  with  liberty  to  touch  at  all 
ports  and  places  whatsoever  and  wheresoever,  to  trade  backwards  and  for- 
wards in  any  order,  and  to  call  at  or  proceed  to  the  Azores,  Madeira,  &c. 
and  all  African  islands,  beginning  the  adventure  on  the  goods  from  the 
loading  thereof  aboard  the  said  ship  twenty-four  hours  after  her  arrival  on 
the  coast  of  Africa,  including  the  risk  in  boats  in  loading  and  unloading, 
with  liberty  to  load,  unload^  sell,  barter,  or  exchange  with  any  ships  or  fac* 
tones  wheresoever  she  might  call : — It  was  holden,  that  the  policy  did  not 
protect  an  outward  cargo  shipped  before  the  vessel's  arrival  on  the  coast  of 
Africa. 

Where  a  considerable  proportion  of  the  intended  homeward  cargo  not  Where  part  of 
being  shipped  at  the  time  of  a  total  loss,  and  the  part  shipped  not  being  ^^  intended 
equal  to  the  value  put  on  the  goods  in  the  policy,  it  was  held,  that  the  cargo  was  not 
valuation  was  opened,  and  that,  although  the  part  shipped  of  the  homeward  shipped  at  the 
cargo,  together  with  a  part  of  the  outward  cargo  then  remaining  on  board,  ^^  ^^^^  \j^^ 
made  up  the  amount  named  in  such  valuation,  the  assured  could  recover  only  the  part  ship- 
a  proportion  estimated  on  the  part  of  the  homeward  cargo  shipped  at  the  ^   "*^  ^*"S 
time  of  the  loss ;  Lord  Denman  observing  (11),  "  It  is  very  true  that  there  value  put  on 
will  be  some  difficulty  in  making  the  proper  calculation  as  to  the  sum  to  be  *J®  ^*^.^  *** 
paid,  on  the  supposition,  that  the  subject  of  insurance  is  the  full  homeward 
cargo ;  because,  on  such  a  voyage,  it  is  not  easy  to  say,  what  the  value  of  a 
fall  home  cargo  will  be,  nor  what  proportion  of  a  full  cargo  is  on  board  at 
the  time  of  the  loss.   That  difficulty  occurred,  and  nearly  to  the  same  extent 
n  Forbes  v.  Aspinall  {12)^  though  it  does  not  seem  to  have  been  brought  to 
the  attention  of  the  court ;  but  it  cannot  enable  us  to  reject  the  words 
which  cause  the  policy  to  attach  on  the  homeward  cargo  only,  and  to  declare, 
*  that  the  policy  was  meant  to  include  both.' 


f »» 


(1)  Robertton  ▼.  French,  4  East,  130.  (8)  1  M.  &  S.  418. 

(2)  5  6.  &  Ad.  663.  (9)  Vide  etiam  Homeyer  v.  Lushington, 
(S)  4  East,  130.  15  East,  46. 

(4)  2  Taunt.  416.  (10)  5  B.  &  Ad.  665. 

(5)  15  East,  46.  (11)  Ibid. 

(6)  4  Taunt  630.  (12)  13  East,  323.,  caUi,  2099. 

(7)  16  East,  240 
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Pbbils  1N- 

BUKBD  AOAIVilT 


'*  Lost  or  not 
lost,** 

Insurer  takes 
the  risk  of  a 
loss  that  may 
have  already 
happened,  if 
the  assured 
vere  ignorant 
of  the  loss. 

If  both  insurer 
and  assured  are 
aware  that  a 
vessel  has  been 
lost,  the  latter 
can  claim  in- 
demnification. 

Judgment  of 
Lord  Denman 
in  MiKtd  y. 
Davium* 


VL  Perils  insured  against 

The  perils  against  which  the  insurer  undertakes  to  indemnify  the  assnred 
must  be  inserted  in  the  policy. 

In  the  modem  printed  form  of  policy,  the  perils  enumerated  are,  *^  of  the 
seas,  men-of-war^  fire,  enemies^  pirates,  rovers,  thieves,  jettisons,  letters  of 
mart  and  countermart,  surprisals,  taking  at  sea^  arrests." 

In  all  English  policies  the  words  "  lost  or  not  lost,"  are  inserted,  bj 
which  the  insurer  takes  upon  himself,  not  only  the  risk  of  a  future  loss,  bnt 
also  the  loss  of  any  that  may  already  have  happened ;  because  the  thing 
insured  is,  by  a  sort  of  fiction  of  law,  founded  on  the  good  faith  of  the  in- 
sured, supposed  still  to  exist,  so  as  to  be  a  proper  subject  of  insurance,  and 
not  to  be  considered  as  lost,  till  intelligence  of  the  loss  arrives. 

If  the  insurer  and  assured  are  aware,  that  a  vessel  has  been  lost,  the  latter 
can  claim  indemnification:  thus,  in  Mead  y. Davison  (I)  Lord  DenmaB 
stated,  "  This  was  an  action  on  a  policy  of  insurance  on  the  plaintiff's  ship. 
He  and  the  defendant  were  members  of  an  association  for  mutual  insur- 
ance. The  ship  was  accepted  in  February,  1829,  when  the  premium  wis 
paid,  and  the  insurance  was  to  be  from  that  period,  for  twelve  months  from 
that  date.  The  policy  was  formally  executed  in  October,  1829,  and  that, 
not  by  the  defendant  himself,  but  under  a  power  of  attorney,  and  according 
to  the  rules  of  the  society  ;  and  the  ship  was  in  fact  lost,  and  known  by  all 
parties  to  be  so,  before  the  execution  of  the  policy.  On  these  facts  being 
proved.  Lord  Lyndhurst  directed  a  nonsuit,  on  a  rule  for  setting  which 
aside,  and  entering  a  verdict  for  the  plaintiff,  the  case  has  been  fully  argued 
before  us. 

"  The  material  question  was,  whether  an  assured  can  recover  on  a  poliej 
executed  after  the  loss  had  accrued,  and  become  known  to  both  parties. 
The  case  of  March  (Earl  of)  v.  Pigot  (2),  referred  to  in  the  argument,  is  a 
direct  authority  in  principle,  in  favour  of  the  right  to  recover  if  the  loss  was 
known  to  neither  party  at  the  time  of  effecting  the  policy.  According  to 
the  same  case,  and  indeed  on  the  plainest  general  principles,  if  the  loss  had 
been  known  to  the  assured  only,  the  policy  would  be  void.  But  no  case  has 
determined,  that  an  underwriter  who  chooses  to  effect  a  policy,  with  fiiU 
knowledge  that  the  loss  has  actually  happened,  may  not  be  bound  by  it 
His  conduct  might  indeed  appear  extraordinary,  if  it  were  not  clear,  that  he 
had  a  good  legal  consideration  for  entering  into  the  contract,  viz.  the  pay- 
ment of  the  premium,  which  may  be  regarded  as  a  price  actually  given  and 
received  for  the  underwriter's  indemnity  against  the  contingency  that  has 
arisen.  There  is  considerable  analogy  between  this  case  and  Paine  v. 
Meller  (3),  decided  in  1 801  by  Lord  Eldon,  who  held  the  purchaser  bound 
to  perform  his  contract,  though  the  house  was  burnt  before '  the  time  ap- 
pointed for  conveying  it  *  As  to  the  mere  effect  of  the  accident  itself/ 
said  his  lordship,  <  no  solid  objection  can  be  founded  upon  that  simply:  for 
if  the  party  by  the  contract  has  become  in  equity  the  owner  of  the  premises, 
they  are  his  to  all  intents  and  purposes.'  (4>)  He  also  said,  adverting  to 
the  case  of  annuities,  where  the  purchasers  have  been  compelled  to  pay  the 


(I)  3  A.  &  E.  307.  (2)  5  Burr.  2802.  (3)  6  Ves.  349.  (4)  Ibid.  S52. 
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parchase  money,  though  the  grantor  die  before  he  has  made  a  single  pay-     Thr  Poucy. 
mentf  *  The  party  has  the  thing  he  bought,  though  no  payment  may  have  ju^jgment  of 
been  made,  for  he  bought  subject  to  contingency/    So  in  the  present  case,   Lord  Denman 
he  bought  and  paid  for  the  underwriter's  promise  to  indemify.    If  his  ship   ^a^*^  ^' 
bad  arrived,  the  underwriter  would  have  kept  the  whole  premium ;  though 
she  has  perished,  he  cannot  be  relieved  from  his  agreement.    Equity  would 
have  compelled  him  to  execute  the  formal  policy,  whenever  tendered  to 
him ;  in  voluntarily  executing,  he  has  only  performed  a  manifest  duty,  and 
cannot  now  retract  the  obligation." 


VII.  The  Subscription  and  Date, 

• 

The  sum  insured  is  generally  placed  in  the  subscription  after  the  signa-  Thb  Subscmp- 
ture,  in  the  underwriter's  handwriting,  and  in  words  at  length,  not  in  '"^^^^^*^^'''' 
figures. 

But  it  is  not  essential,  that  the  sum  should  be  specified  in  the  policy. 
An  insurer  may  bind  himself  to  pay  the  value  of  the  effects  insured,  or  a 
given  proportion  of  it,  without  fixing  that  value  in  the  policy.  (1) 

A  policy  should  have  a  date,  and  no  prudent  underwriter  ever  affixes  his  Thb  Datk. 
signature  without  such  an  insertion,  as  it  might  open  a  door  to  fraud  and 
litigation. 

The  date  is  not  inserted  in  the  body  of  the  policy,  for  as  each  subscrip- 
tion to  a  policy  makes  a  distinct  contract,  each  underwriter  sets  down  the 
day,  month,  and  year  of  his  own  subscription. 


VIII.  The  Stamp. 

Unless  a  policy  be  stamped  at  the  time  when  the  insurance. is  effected,  it  The  Stamp, 
will  be  a  void  contract,  and  no  subsequent  payment  of  the  duty  will  render 
it  valid.  (2) 

The  stamp  duties  payable  on  policies  of  assurance  are  regulated  by  stat. 
3  &  4  Will.  4.  c.  23.,  that  statute  having  repealed  stats.  55  Geo.  3.  c.  184<. 
and  56  Geo.  3.  c  56,^  respecting  the  amount  of  duties,  and  are  as  fol- 
low :  — 


Duty. 


Sti  Iksuramcxs  in  Great  Britain  and  Ireland  respectivelj. 
For  and  in  respect  of  every  policy  of  assurance  or  insurance,  or  other  instru- 
ment, by  whatever  name  the  same  shall  be  called,  whereby  any  insurance 
tfaall  be  made  upon  any  ship  or.  vessel,  or  upon  any  goods,  merchandise,  or 
other  property  on  board  of  any  ship  or  vessel,  or  upon  the  freight  of  any 
diip  or  vessel,  or  upon  any  other  interest  in  or  relating  to  any  ship  or  vessel, 
which  may  lawfully  be  insured  for  or  upon  any  voyage  other  than  a  voyage 
from  any  port  or  place  in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  in  the  islands  of  Guernsey,  Jersey,  Aldemey,  or  Sark,  or  the  Isle  of  Man, 
to  any  other  port  or  place  in  the  said  kingdom  or  islands,  or  Isle  of  Man, 

Where  the  premium  or  consideration  for  such  insurance  actually  and 
hom&fidt  paid,  given,  or  contracted  for,  shall  not  exceed  the  rate  of  155.  per 
tntficni  on  the  sum  insured. 

If  the  whole  sum  insured  shall  not  exceed  100/. 


d. 


Schedule  to 
Stat.  3  &  4 
Will.  4.  c.  23. 


-013 


(1)  Marshall  on  Insurance,  343. 


(2)  Rodtrkk  v.  Honik  3  Gimp.  103. 
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And  if  the  whole  sum  insured  shall  exceed  1002.,  then  for  every  100/.  and 
also  for  any  fractional  part  of  1002.  whereof  the  same  shall  consist       -    0    1    0 

And  where  the  premium  or  consideration  for  such  insurance,  actually  and 
bonajide  paid,  given,  or  contracted  for,  shall  exceed  the  rate  of  15s.  per 
centunif  and  shall  not  exceed  the  rate  of  30s.  per  cenivm.  on  the  sum  insured. 

If  the  whole  sum  insured  shall  not  exceed  lOOT.  -  -  -    0    2   6 

And  if  the  whole  sum  insured  shall  exceed  lOOL,  then  for  every  lOOL  and 
also  for  any  fractional  part  of  lOOl.  whereof  the  same  shall  consist  0    2  6 

And  where  the  premium  or  consideration  for  such  insurance,  actually  and 
bond  fide  paid,  given,  or  contracted  for,  shall  .exceed  the  rate  of  SOt.  per 
cenJtwn  on  the  sum  insured, 

If  the  whole  sum  insured  shall  not  exceed  lOOZ.'  "  -  -    O    5  0 

And  if  the  whole  sum  insured  shall  exceed  100/.,  then  for  every  1002L  and 
also  for  any  fractional  part  of  1 OOL  whereof  the  same  shall  consist  O    5   0 

But  if  the  separate  interests  of  two  or  more  distinct  persons  shall  be  in- 
sured by  one  policy  or  instrument,  then  the  said  duty  of  Is.  Sd.,  2«.  6dL, 
or  5s.,  as  the  case  may  require,  shall  be  charged  thereon,  in  respect  of 
each  and  every  fractional  part  of  100/.,  as  well  as  in  respect  of  every  full 
sum  of  100/.  which  shall  be  thereby  insured  upon  any  separate  and  distinct 
interest 

And  for  and  in  respect  of  every  policy  of  assurance  or  insurance,  or  other  in- 
strument, by  whatever  name,  the  same  shall  be  called,  whereby  any  insurance 
shall  be  made  upon  any  ship  or  vessel,  or  upon  the  freight  of  any  ship  or 
vessel,  or  upon  any  other  interest  in  or  relating  to  any  ship  or  vessel,  which 
may  lawfully  be  insured  for  any  certain  term  or  period  of  time,  the  following 
rates  or  sums  for  every  100/.  and  also  for  any  fractional  part  of  100/.  whereof 
the  same  shall  consist ;  that  is  to  say, 

Where  any  such  insurance  shall  be  made  for  any  time  or  period  not  ex- 
ceeding three  calendar  months  -  -  -  -  -036 

Exceeding  three  calendar  months  --  -  -  -O50 

In  Shipton  v  Thornton  (1)  it  appeared,  that  the  defendant  was  interested 

solely  in  certain  goods  conveyed  by  the  ship  S.>  and  was  also  interested 

jointly  with  his  partners,  who  with  him  formed  the  firm  of  T.  and  W.,  in 

other  goods  also  sent  by  the  ship  S.     He  signed  a  promise  to  make  certain 

payments  in  respect  of  freight  on  board  the  S.,  not  stating  upon  whicli 

goods,  beginning,  <<  I  hereby  engage  to  pay,"  but  signed  with  the  style  of 

T.  and  W.     In  an  action  against  him  solely  for  the  freight  of  his  own  goods, 

it  was  held^  that  such  engagement  was  evidence  of  a  several  contract  by 

him,  and,  for  the  purpose  of  the  action,  required  only  one  stamp. 

Alteration  fttrai       Iq  Hill  V.  Patten  (2)  Lord  Ellenborough  said,  "  The  question  in  this  case 

"  ship  and  out-    ^as,  Whether  the  alteration  of  this  policy  upon  *  ship  and  outfit*  to  one  on 

and  goods. "^       *  ®^^P  *°^  goods'  required  an  additional  stamp  within  the  meaning  of  the 

Judgment  of      ^^^'  ^^  ^^^*  ^-  <^«  63.  s.  13.     The  policy  was  *  at  and  from  London  to  the 

Lord  Ellen-       South  Seas,  during  the  ship's  stay  and  fishing  there,  and  at  and  from  thence 

jm^ BMen.    ^  Great  Britain,'  &c.     The  alteration  was  made  from  *ship  and  outfit*  to 

*  ship  and  goods,'  by  consent  of  tbe  underwriters,  after  the  ship  had  sailed 
on  the  voyage  insured,  and  of  course  afYer  the  policy  had  fully  attached 
upon  what  was,  at  the  time  of  such  sailing,  the  thing  or  subject  insured,  viz. 
<  ship  and  outfit/  *  Outfit,'  particularly  for  such  a  voyage  as  is  described 
in  the  policy,  difiers  materially  from  what  is  comprehended  under  the  term 

*  goods.' 

"  *  The  35  Geo.  3.  c.  63.  s.  1 3.,  on  which  the  question  arises,  provides 

(1)  9  A.  &  E.  314.  Patten,  9  ibid.  351.  1  Camp.  18a  (h.)  Ueti 

(2)  8  East,  374.,  vide  ctiam  French  v.     v.  Deere,  7  B.  &  C.  261. 
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thatDothing  contained  in  the  act  shall  prohibit  the  making  of  any  alteration  "^"^  Poucr. 
which  may  lawfully  be  made  in  the  terms  or  conditions  of  any  policy  of 
insurance  duly  stamped  as  aforesaid,  after  the  same  shall  have  been  under- 
vritten,  or  to  require  an  additional  stamp  duty,  by  reason  of  such  alteration, 
so  that  such  alteration  be  made  before  notice  of  the  determination  of  the 
mk  originally  insured,  and  the  premium  or  consideration  originally  paid  or 
contracted  for  shall  exceed  the  rate  of  lOs.  per  cent  on  the  sum  insured ; 
and  so  that  the  thing  insured  shall  remain  the  property  of  the  same  person 
or  persons ;  and  so  that  such  alteration  shall  not  prolong  the  term  insured 
beyond  the  period  allowed  by  this  act ;  and  so  that  no  additional  or  further 
nun  shall  be  insured  by  reason  or  means  of  such  alteration.'  And  the  ques- 
tion is,  Whether  that  part  of  the  provision  which  requires  that  *  the  thing 
insured  shall  remain  the  property  of  the  same  person  or  persons,'  has  been 
in  this  case  well  complied  with  or  not?  The  words  *  the  thing  insured  shall 
remain  the  proper,ty,'  &c.  appear  to  us  properly  to  require  and  apply  to  one 
identical  and  continued  subject-matter  of  insurance,  such  subject-matter  all 
along  remaining  the  property  of  the  same  proprietor,  and  to  be  ill  suited 
to  a  case  like  the  present,  where  the  thing  last  insured  is  not  only  in  fact, 
but  in  name  and  kind,  (as  a  specific  subject  of  insurance)  essentially  different 
from  the  thing  first  insured^  and  which  begins  also  to  have  an  existence 
at  a  different  and  much  later  period  than  the  other,  and  when  the  thing 
first  insured  hardly,  or  in  a  small  degree,  remains  or  continues  to  exist 
at  alL" 

A  policy  duly  stamped  was  effected  on  a  ship  on  a  voyage  at  and  from  When  change 
Liverpool  to  Quebec.     The  ship  being  detained  beyond  the  intended  time  of  dwtination 
of  sailing,  the  following  memorandum  was  indorsed  on  the  policy: — the  sential  alter- 
"  Hebe  being  unavoidably  detained  beyond  the  intended  time  of  sailing  to  ation. 
Quebec,  the  voyage  is  changed,  and  the  vessel  proceeds  from  Liverpool  to 
St  John's,  New  Brunswick,  at  and  from  thence  back  to  London ;  and  in 
consideration  of  one  guinea  per  cent  additional,  the  underwriters  agree  to 
continue  on  the  risk  until  the  vessel  shall  be  arrived  back  in  London,  or  her 
port  of  discharge  in  the  United  Kingdom : "  —  It  was  held,  that  the  change  of 
destination  of  the  ship,  provided  for  by  the  memorandum,  was  an  alteration 
in  the  terms  and  conditions  of  the  policy  within  the  meaning  of  the  35  Geo.  3. 
c63.  s.  13.;  and  therefore  the  policy  so  altered  by  the  memorandum  did 
not  require  a  new  stamp.  (1) 

Where  there  was  a  policy  on  goods  at  and  from  S.  to  R.,  and  the  ship 
being  driven  into  W.  and  detained,  the  assured  wrote  to  their  agents  in  L. 
**that  the  captain  had  been  ordered  to  proceed  to  C»,  as  they  were  not  cer- 
tain whether  the  enemy  might  be  at  R.  or  not,  and  that  the  passage  to  C. 
was  nearly  the  same,  but  rather  the  shortest  and  safest,  and  they  desired  the 
Agents  to  arrange  the  matter  with  the  underwriters ;"  which  letter  the  agents 
receiving  on  the  12th  of  July,  applied  to  the  underwriters  for  their  consent 
to  alter  the  policy,  by  adding  the  words  "  S.  or  M.  after  R.,"  which  consent 
▼as  obtained,  and  the  ship  and  goods  were  afterwards  lost  in  the  voyage  to 
C.:— It  was  held,  that  this  alteration  did  liot  require  a  new  stamp,  it  being 
^thin  Stat  35  Geo.  3.  c.  63.  s.  13.  (2) ;  Lord  Ellenborough  observing,  <<  It  Judgment  of 

seems  to  me,  that  the  argument  for  the  defendant,  has  confounded  a  con-  J^"*  Ellen- 

°  borough  in 

(1)  BrocUebank  r  Sugrue,  1  B.  &  Ad.  81.  (2)  Ramstrom  y.  BeO,  5  M.  &  a  267. 
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templation  to  determine  the  voyage  with  the  actual  determination  of  it 
The  assured  had  a  purpose  of  change  arising  ex  justd  causd;  and  while.it 
was  in  contemplation,  the  proposal  was  made  to  the  underwriter,  and 
assented  to  by  him,  that  Konigsberg  should  be  the  ship's  destination.  If  the 
underwriter  had  not  assented,  the  assured  might  have  thrown  the  risk  upon 
him  by  going  to  Swinemunde ;  instead  of  which,  the  application  is  made  for 
the  underwriter's  benefit  The  act  says,  '  so  that  the  alteration  be  made 
before  notice  of  the  determination  of  the  risk.'  This  alteration  was  made, 
while  there  was  only  an  intention  to  determine  the  risk." 

Goods  and  specie  to  a  certain  amount  having  been  insured  by  a  policy 
on  ship  or  ships,  which  should  sail  on  the  voyage  insured  between  the  Ut 
of  October,  1799,  and  the  1st  of  June,  1800,  a  memorandum  written  oa  tbe 
policy  on  the  11th  of  June,  extending  the  time  of  sailing  to  the  Ist  of 
August,  1800,  does  not  require  a  new  stamp,  being  within  the  thirteenth  sec- 
tion of  the  Stat.  35  Geo.  3.  c.  63.,  which  provides  that  the  act  imposing  tbe 
stamp,  shall  not  extend  to  prohibit  the  making  any  lawful  alteration  in  the 
terms  or  conditions  of  any  policy,  &c.  (1) 

In  Hubbard  v.  Jackson  (2)  a  policy  was  effected  at  four  guineas /Mr  eeNt 
on  hemp,  marked  R.,  and  valued,  with  certain  returns  of  premium  upoD 
arrival  at  certain  ports,  and  warranted  to  sail  before  the  20th  of  Avgiot, 
which  was  a  summer  risk  and  premium:  by  a  memorandum  indorsed,  the 
underwriter,  for  four  guineas  additional,  and  the  return  of  Bs.  less  for 
arrival,  absolved  the  assured  from  the  warranty  of  sailing  before  the  20th  of 
August,  so  making  it  a  winter  risk ;  and  withdrew  the  mark  of  the  hemp : 
-^It  was  held,  that  these  were  not  such  alterations  of  the  subject-matter 
insured,  and  of  the  terms  of  the  policy,  but  that  they  might  be  made  by  stat 
35  Geo.  3.  c  63.  s.  13.  without  any  new  stamp. 

A  mistake  made  by  the  agent  in  declaring  the  interest  in  the  margin  of 
the  policy  to  be  on  a  ship  by  a  wrong  name,  may  be  rectified  by  inserting 
the  true  name  without  a  fresh  stamp.  (3) 

And  where  a  broker  was  instructed  to  effect  a  policy  on  goods,  effected 
it  on  ship,  and  the  mistake  was  afterwards  rectified  by  the  underwriter  sub- 
scribing a  memorandum  in  the  maigin : — It  was  held,  that  no  new  stamp 
was  necessary  (4) ;  Mr.  Justice  Heath  observing,  <<  The  intention  of  tbe 
parties  ought  to  be  considered;  they  never  meant  to  enter  into  the  first 
contract ;  therefore  it  was,  in  truth,  no  contract  at  all ;  consequently,  tbe 
alteration  is  not  such  an  alteration  of  the  subject-matter  as  requires  a  nev 
stamp." 

A  stamped  policy,  on  which  an  unstamped  memorandum  has  been  after- 
wards indorsed,  is  not  admissible  in  evidence  unless  the  memorandum  be 
also  stamped.  (5) 


(1)  Kentington  ▼.  InglU  (in  error),  8  East, 
273. 

(2)  4  Taunt  169. 

(3)  Rdbbuon  v.  Touray,  antd,  2103.     3 
Camp.  160.     1  M.  &  S.  217. 


(4)  Sawtdl    T.    London,    5  Taunt.  359. 
Marshall  on  Insurance,  348. 

(5)  Bex  v.  Gillson,  1  Taunt  95.  2  Leach, 
C.  C.  1007.    R.  &  R.  C.  C.  138. 
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3,  Contracts  against  public  Policy.  Contracts 

AGAINST  rUB- 

I.   Wager  foltcies, 

^  Wager  Pa- 

Though  a  valued  policy,  when  fairly  made^  is  distinguishable  from  a  i^^cim. 
wager  in  this,  that  the  former  is  founded  on  real  interest,  the  amount  of  ^?T  ^/^Jj'^^l 

DOllCV  IS  fl  jw  ■ 

which  is  agreed  by  the  policy,  but  in  the  latter,  the  insured  has  avowedly  tinguishable 
no  interest,  yet,  it  must  be  owned,  that  a  valued  policy  often  partakes  of  from  a  wager 
the  nature,  both  of  a  policy  on  interest,  and  of  a  wager ;  for  though  it  ^^  *^^* 
supposes  a  bond  fide  interest  in  the  insured,  this  interest  is  not  always  ex- 
pected to  be   exactly  commensurate  with  the   amount  of  the  insurer's 
obligation.     There  is  a  real  interest,  it  is  true ;  but  this,  in  many  instances, 
falls  far  short  of  the  nominal  value  in  the  policy ;  and  it  too  often  happens, 
that,  under  colour  of  a  small  interest,  and  in  the  form  of  a  valued  policy, 
many  insurances,  which  are  in  truth  mere  wagers,  are  effected,  and  the  bene- 
ficial purposes  of  the  stat  19  Geo.  2.  c.  37.  thereby  evaded.  (1) 

In  Ktnt  v.  Bird  (2)  Lord  Mansfield  said,  "  A  policy  of  insurance  is,  in  Judgment  of 
the  nature  of  it,  a  contract  of  indemnity,  and  of  great  benefit  to  trade ;  but  ^^  ^^^  ^ Bird 
the  use  of  it  was  prevented  by  its  being  turned  into  a  wager.  To  remedy 
this  evil,  the  stat,  19  Geo.  2.  c.  37-  was  made ;  which,  after  enumerating  in 
the  preamble  the  various  frauds  and  pernicious  practices  introduced  by  the 
perversion  of  this  species  of  contract,  and  amongst  others  that  of  gaming 
or  wagering,  under  pretence  of  insuring  vessels,  &c.,  proceeds  under  general 
words  to  prohibit  all  contracts  of  insurance  by  way  of  gaming  or  wager- 

i«g-"(3) 
It  is  requisite  to  consider  what  that  interest  is,  the  protection  of  which  is  SurFicuNCT  of 

the  proper  object  of  a  policy  of  insurance. 

(I)  Manball  on  Insurance,  129.  of  and  destructive  to  the  same ;  enacted  that 

(3)  Cowp.  58S.  no  assurance  or  assurances  shall  be  made 

(3)  StaL   1 9  Geo.  2.  c.  37.  ss.  1 ,  2  &  by  any  person  or  persons,  bodies  corporate 

3.  (an  act  to  r^ulate  insurance  oii  ships  or  politic,  on  any  ship  or  ships  belonging 

bdonging  to  the  subjects  of  Great  Britain,  to  his  majesty,  or  any  of  his  subjects,  or  oo 

and  00  merchandises  or  effects  laden  thereon),  any  goods,  merchandises,  or  effects,  laden  or 

after  reciting.  **  it  hath  been  found  by  ex-  to  be  laden  on  board  of  any  such  ship  or 

perience,   that  the  making  assurances,  in-  ships,   interest  or    no  interest,  or  without 

terest  or  no  interest,  or  without  further  proof  further  proof  of  interest  than  the  policy,  or 

of  ioterest  than  the  policy,  hath  been  pro-  by  way  of  gaming  or  wagering,  or  without 

ductive  of  many  pernicious  practices,  where-  benefit  of  salvage  to  the  assurer ;  and  that 

by  great  numbers  of  ships,  with  their  cargoes,  every  such  assurance  shall  be  null  and  void 

have  either  been  fraudulently  lost  and  de-  to  all  intents  and  purposes.** 
ttroyed,  or  taken  by  the  enemy  in  time  of        Sect.  2.  "  that  assurance  on  private  ships 

var ;  and  such  assurances  have  encouraged  of  war,  fitted  out  by  any  of  his  raigesty*s 

the  exportaticm  of  wool,  and  the  carrying  on  subjects,  solely  to  cruise  against  his  majesty's 

many  other  prohibited  and  clandestine  trades,  enemies,  may  be  made  by  or  for  the  owner's 

which  by  means  of  such  assurances  have  thereof,  interest  or  no  interest,  free  of  ave- 

been  concealed,  and  the  parties  concerned  rage,  and  without  benefit  of  salvage  to  the 

secured  from  loss,  as  well  to  the  diminution  assurer,  any  thing  herein  contained  to  the 

of  the  public  revenue,  as  to  the  great  detri-  contrary  thereof  in  anywise  notwithstand- 

mentoiP  fitir  traders;  and  by  introducing  a  ing.** 

mischievous  kind  of  gaming  or  wagering.        Sect.  3.  *'  that  any  merchandises  or  ef- 

under  the  pretence  of  assuring  the  risk  on  fccts  from  any  ports  or  places  in  Europe 

shipping  and  &ir  trade,  the  institution  and  or  America,  in  the  possession  of  the  crowns 

laudable  dengn  of  making  assurances  hath  of  Spain  or  Porti^^,  may  be  assured  in 

been  perverted ;  and  that  which  was  inten-  such  way  and  manner  as  if  this  act  had  not 

dcd  for  the  encouragement  of  trade  and  navi-  been  made.** 
gationhas,  in  many  instances,  become  hurtful 


iMTKaSST. 
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Nature  of  the 
interest  which 
is  protected  by 
a  policy  of  in- 
surance. 

Judgment  of 
Mr.  Justice 
Lawrence  in 
Lticena  v.  Crau- 
furd. 


Eqoitablk  Im- 

'  TSaKST. 

Judgment  of 
Mr.  Justice 
Ashhurst  in 
Smith  y.  Ltu- 
cdteM. 

iNDBrKASl- 
BILITT  OP  PaO- 
PERTT,  NOT  THB 
CaiTBBION  OF 

an  insurable 
Intbrest. 

Consignee  of 
goods. 

Prize  captors 
and  trustees  for 
prise  vessels. 


According  to  Scaccia(l ),  ^^Assecurationis  catUradus  habet  loctun  in  qu&t'u 
re,  seu  de  qudvis  re  gwe  subfacere  possit  periculo  seu  interitui''  A  man  is 
interested  in  a  thing  to  whom  advantage  may  arise  or  prejudice  happen 
from  the  circumstances  which  may  attend  it — in  quantum  mea  inieffini,  Le. 
quantum  mihi  abesi  quantumque  luerari  potui  (2) ;  and  whom  it  importeth, 
that  its  condition  as  to  safety  or  other  quality  should  continue. 

In  Lucena  v.  Craufurd  (3)  Mr.  Justice  Lawrence  said,  *<  Interest  does 
not  necessarily  imply  a  right  to  the  whole,  or  a  part  of  a  thing,  nor  ne- 
cessarily and  exclusively  that,  which  may  be  the  subject  of  privation,  hot 
the  having  some  relation  to,  or  concern  in  the  subject  of  the  insurance, 
which  relation  or  concern  by  the.  happening  of  the  perils  insured  against 
may  be  so  affected  as  to  produce  a  damage,  detriment,  or  prejudice  to  the 
person  insuring ;  and  where  a  man  is  so  circumstanced  with  respect  to 
matters  exposed  to  certain  risks  or  dangers,  as  to  have  a  moral  certainty  of 
advantage  or  benefit,  but  for  those  risks  or  dangers  he  may  be  said  to  be 
interested  in  the  safety  of  the  thing.  To  be  interested  in  the  preservation 
of  a  thing  is  to  be  so  circumstanced  with  respect  to  it,  as  to  have  benefit 
from  its  existence,  prejudice  from  its  destruction.  The  property  of  a  thing, 
and  the  interest  devisable  from  it,  may  be  very  different :  of  the  first  the 
price  is  generally  the  measure,  but  by  interest  in  a  thing  every  benefit  and 
advantage  arising  out  of  or  depending  on  such  thing  may  be  considered  as 
being  comprehended." 

An  insurance  may  be  effected  upon  an  equitable  interest :  thus,  in  StnUh 
V.  Lascelles  (4)  Mr.  Justice  Ashhurst  said,  "  The  plaintiff  had  only  mort- 
gaged his  interest  in  the  goods  and  freight  to  the  defendant;  and  therefore, 
although  the  defendant  may  have  insured  the  legal  interest  on  his  own 
account,  he  might  also  have  insured  the  equitable  interest  remaining  in  the 
plaintiff  on  the  plaintiff's  account" 

In  Stirling  (Sir  Walter)  v.  Vaughan(5)  Lord  Ellenborough  said,  *<Isit 
not  in  common  experience  that  a  defeasible  interest  is  insurable  ?  It  is  the 
case  of  every  consignee  of  goods  under  a  bill  of  lading ;  the  goods  on  their 
passage  home  are  liable  to  be  stopped  in  transitu,  and  his  interest  defeated ; 
yet  can  it  be  said,  that  the  property  is  not  so  far  vested  in  the  consignee  as 
to  entitle  him  to  insure.  The  indefeasibility  of  the  property,  therefore,  is 
not  the  criterion  of  an  insurable  interest" 

A  prize  taken  by  the  navy  and  army  conjointly  is  insurable,  on  account 
of  the  interest  of  the  captors  under  stat  4>5  Geo.  S.  c  72.  s.  3.,  which  grants 
a  prize  so  taken  to  the  conjoint  captors  after  condemnation,  subject  only  to 
the  apportionment  of  the  crown  as  to  the  respective  shares.  (6) 

Commissioners  appointed  by  the  crown  under  stat.  35  Geo.  3.  c.  8(X» 
which  enabled  them  "  to  take  into  their  possession  and  care  all  Dutch  ships 
and  effects  detained  or  brought  into  the  ports  of  Great  Britain,  and  to 
manage,  sell,  and  dispose  of  the  same  to  the  best  advantage,  according  to 
the  instructions  they  should  receive  from  his  majesty  and  his  privy  coun- 
cil," can  insure  in  their  own  names  such  ships  and  effects  after  seizure 
abroad,  and  while  they  are  in  transitu  to  this  country.  (7) 


(1)  Questio  prima.  No.  15S. 

(2)  Dig.  lib.  46.  lib.  8.  c  13. 

(3)  2  N.  R.  302. 

(4)  2T.  R.  188. 

(5)  11  East,  628. 


(6)  Sterling  ( Sir  Walter)  y.  Vaughtm^  1 1 
ibid.  619. 

(7)  Craufurd  v.  Hunter,  8  T.  B.  IS. 
Lucena  v.  Craufurd^  3  B.  &  P.  75.  2  N.  R. 
269.,  vide  Ratith  v.  Thomptony  13  East,  274. 
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Where  it  is  stipalated  by  a  charter-party ^  that  in  case  the  ship  is  lost    Contracts 

AGAINST  PU] 

Lie  Policy. 


doriog  the  vojBge,  the  charterer  shall  pay  the  owner  a  sum  of  money,  which    ^^'^^''^t  pub- 


is estimated  as  the  value  of  the  ship,  the  owner  has  still  an  insurable  interest^ 
in  the  ship  during  the  voyage;  because,  as  observed  by  Lord  Ellen-  S^V*^^\ 
Jwt)ugh(l),  "He  was  not  bound  to  trust  exclusively  to  the  credit  of  the  upon  the  cr^it 
charterer,  but  might  likewise  protect  himself  by  a  policy  of  insurance."         of  the  charterer. 
It  was  formerly  a  matter  of  doubt,  whether  stat.  19  Geo.  2.  c.  37.  was  Foreign  vessels 
iotended  to  extend  to  insurances  of  foreign  property,  and  on  foreign  ships ;  iq\^***IJ"  "^qi* 
hot,  in  TheUusson  v.  Fieicher  (2)  it  was  held,  that  such  property  and  ships 
were  not  included  within  the  statute,  on  account  of  the  difficulty  of  bringing 
witnesses  from  abroad  to  prove  the  interest. 

Id  order  to  make  a  policy  void  on  the  ground  of  want  of  interest  in  a  Uminsubablx 
party  who  once  had  it,  the  party  must  have  parted  with  all  his  interest  in  ^ >"■*■»''• 
that,  which  is  the  object  of  the  insurance :  thus,  if  the  shipper  of  goods  ^*'®?  *  P*^y 
abroad  indorses  over  to  another  the  bills  of  lading,  he  thereby  transfers  the  has  assigned    * 
whole  property  in  the  goods  to  the  indorsee,  and  he  has  no  insurable  such  interest, 
interest  therein  ;  but  if  it  appear,  that  there  was  any  agreement  between  the 
indorser  and  indorsee,  that  such  property  was  not  meant  to  be  given  at  the 
time,  as  if  it  were  only  to  secure  to  the  indorsee  the  net  proceeds,  or  that 
the  indorser,  in  case  of  a  loss,  was  to  pay  the  sum  for  which  the  goods  were 
assigned,  he  then  has  an  insurable  interest.  (3) 

If  the  contract  between  the  parties  be  one,  that  cannot  be  enforced,  an  If  the  interest 
insurable  interest  cannot  be  derived  therefrom.  between  the 

In  Stoekdale  v.  Dunlop  (4)  it  appeared,  that  Messrs.  H.  and  Co.  being  that  cannot  he 
the  owners  of  two  ships  called  the  Antelope  and  Maria,  trading  to  the  enforced,  an 
coast  of  Africa,  and  which  were  then  expected  to  arrive  in  Liverpool  with  ^^^  cannot  be 
cargoes  of  palm  oil,  agpreed  verbally  to  sell  to  the  plaintiff  200  tons  of  oil  to  derived  there- 
arrive  by  the  Antelope,  and  100  tons  to  arrive  by  the  Maria.     The  Ante-  ^**™' 
lope  did  afterwards  arrive  with  100  tons  of  oil  on  board,  which  were  deli- 
Tered  by  H.  and  Co.  to  the  plaintifis.    The  Maria,  having  50  tons  of  palm 
oil  on  board,  was  lost  by  perils  of  the  seas.    The  plaintiffs  having  insured 
the  oil  on  board  the  Maria,  together  with  their  expected  profits  thereon, 
it  was  held,  that  they  had  no  insurable  interest,  as  the  contract  which  they 
entered  into  with  H.  &  Co.  being  verbal  only,  was  incapable  of  being 
enforced,  Mr.  Baron  Parke  observing,  <<  I  concur  in   opinion  with  the  Judgment  of 
Urd  Chief  Baron,  that  the  plaintiffs  have  no  insurable  interest.    I  admit  ^\®^®°     ^ 

I  «  ..  iti.  «  iii/»  Jrarke  in  Stock" 

that  profits  may  be  insured,  but  that  is  on  the  ground,  that  they  form  an  ^«  y,  DwUcp. 
additional  part  of  the  value  of  the  goods  in  which  the  party  has  already  an 
mterest  Thus,  the  owner  of  goods  on  board  a  vessel  may  insure  the  profits 
to  arise  from  them.  So  may  a  consignee,  or  a  factor  in  respect  to  his  com- 
mission. So  may  captors,  because  they  have  a  lawful  possession,  coupled 
with  a  well-founded  expectation,  that  the  claim  to  retain  the  goods  will 
be  allowed.  So  may  the  owners  of  slaves,  or  a  captain  in  respect  of  his 
eommissiou.  In  these  cases  there  is  either  an  absolute  or  a  special  pro- 
perty in  possession.  There  the  profits  are  insured  as  an  additional  value 
npon  the  goods,  in  which  the  insurer  has  a  present  interest  Here,  how- 
ever, the  assured  are  not  interested  at  the  time  of  the  goods  being  put  on 

(1)  Holbi  y.  HMUum,  3  Camp.  94.  (3)  Hibhert  ▼.  Carter,  1  T.  R.  745. 

(2)  Doug.  SI  5.  (4)  6  M.  &  W.  224. 
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board,  but  only  upon  tbeir  arrival.  They  rely  upon  the  honour  of  die 
yendor,  that  the  goods  sludl  be  put  on  board  the  ship  specified  in  the  con- 
tract, and  that  they  shall  be  delivered  to  them  when  the  ship  arrives.  It  is 
an  engagement  of  honour  merely.  If  it  is  not  a  contract  ci4>able  of  being 
enforced  at  law,  it  is  nothing.  The  contract  is  to  sell  the  goods  when  they 
arrive ;  but  there  was  no  memorandum  in  writing,  and  consequently  no  con- 
tract which  was  capable  of  being  enforced,  at  the  time  either  of  the  insur- 
ance or  the  loss ;  and  if  it  ultimately  did  become  capable  of  being  enforced, 
that  was  only  by  the  subsequent  part  delivery  and  acceptance,  which  was 
after  the  loss  had  occurred.  At  the  time  of  the  insurance  and  of  the  lo6S, 
there  was  merely  an  expectation  of  possession  on  the  part  of  the  plaintiffs, 
founded  on  the  mere  promise  of  the  vendors,  but  there  was  a  total  absence 
of  interest  in  the  subject-matter  of  the  insurance.  There  was  no  cootrsct 
which  could  be  enforced,  but  a  mere  promise  on  the  part  of  Messrs.  H.  and 
Co.  to  deliver  the  oil  when  it  arrived.  There  was  no  interest  whatever, 
either  special  or  general,  in  the  cargo.  The  defendant  is  therefore  entitled 
to  a  verdict  on  the  third  plea." 

The  object  of  the  insurance  should  be  bond  fide  property,  and  not  be 
made  to  cover  a  contingent  interest  or  advantage.  Thus,  an  agreement  to 
pay  20/.  to  the  defendant  at  the  next  port  a  ship  should  reach,  provided,  that 
if  she  did  not  save  her  passage  to  China,  the  defendant  would  pay  to  plain- 
tiff lOOOi.  at  the  end  of  one  month  after  she  arrived  in  the  river  Thames, 
without  reference  to  any  property,  though  one  of  the  parties  had  some 
goods  on  board  liable  to  suffer  by  the  loss  of  the  season,  has  been  held  to  be 
a  wagering  policy  within  stat.  19  Geo.  2.  c.  37.  (1) 

An  insurance  "  on  the  ship,  at  and  from  Bristol  to  St  Thomas  and 
Jamaica,  and  from  thence  back  to  Dublin,  on  commission  valued  at  lOOOil," 
which  appeared  to  bear  insurance  upon  the  commissions  expected  to  arise 
upon  the  sale  and  disposition  by  the  plaintiff  in  Dublin,  of  produce  expected 
to  be  shipped  on  board  such  ship  at  Jamaica — was  held  to  be  a  wagering 
policy.  (2) 

A  French  law  provides^  that  <<  the  vessel  which  shall  have  fished  either  in 
the  Pacific  by  doubling  Cape  Horn,  or  by  passing  through  the  Straits  of 
Magellan,  or  to  the  south  of  Cape  Horn  at  62^  of  latitude  at  the  least»  shall 
obtain  on  its  return  a  supplemental  bounty,  if  it  bring  back  in  the  produce 
of  its  fishery  one  half  at  least  of  its  burden,  or  if  it  can  prove  a  navigation 
of  sixteen  months  at  least;"  but  wbere^  a  vessel  which  had  caught  fish  to 
the  amount  of  half  its  burden  in  the  Atlantic,  then  doubled  Cape  Horn,  and 
fished  without  success,  and  was  lost  within  sixteen  months  after  setting  sail, 
it  was  holden,  she  had  not  complied  with  the  conditions  of  the  law,  so  as  to 
be  entitled  to  the  bounty ;  and  that  the  practice  of  the  French  government 
to  allow  the  bounty  under  such  circumstances  was. a  mere  matter  of  favour, 
and  did  not  constitute  a  vested  interest  which  could  be  the  subject  of  assur- 
ance (3) ;  Chief  Justice  Tindal  observing,  <<  It  is  undoubtedly  true,  that  in 
the  case  of  Lt  Cras  v.  Hughes  (4)  the  court  expressed  a  decided  opinion, 
that  the  expectation  of  future  benefit,  founded  on  the  contingency  of  a 

(1)  JTen^  V.  ^trd;  Cowp.  583.  time.      Ktden    Kemp    v.    Vigntt    1    T.  B. 

(2)  Knox  V.   Woodf  Park  on  Insurance,     804. 

405.     1  Camp.   543.     A   wagering  policy        (3)  Detaux  ▼.  Stetk^  6  Bing.  N.  C.  35S. 
cannot  be  abandoned  by  the  assured  at  any        (4)  Park  on  Insurance,  406. 
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rotore  grant  from  the  crown^  but  warranted  by  universal  practice,  did     Contracts 
amoont  to  an  insurable  interest.     But  after  the  observations  made  on     lic^pI^ict^ 

that  case  by  Lord  Eldon,  in  giving  judgment  in  the  House  of  Lords  in  — ■ 

Lucena  v.  Craufurd(l)j  and  by  Lord  EUenborough  in  Routk  v.  Thomp^ 
9(m{2)y  the  doctrine  laid  down  in  Le  Cras  v.  Hughes  (5)^  if  still  to  be 
treated  as  a  binding  authority,  must  be  considered  incapable  of  being  ex- 
tended, and  as  confined  to  cases  falling  strictly  within  the  same  circum- 
stances. <  If  the  Omoa  case^*  says  Lord  Eldon,  <  was  decided  upon  the 
expectation  of  a  grant  from  the  crown,  I  never  can  give  my  assent  to  that 
doctrine.  That  expectation,  though  founded  upon  the  highest  probability^ 
was  not  interest ;  and  it  was  equally  not  interest,  whatever  might  have  been 
the  chances  in  favour  of  the  expectation. 

**  The  case,  however^  of  Le  Cras  v.  Hughes  (4)  did  in  its  circumstances 
shew  an  expectation  approaching  much  nearer  to  certain  interest,  than  the 
present  In  that  case  it  was  stated  by  Lord  Mansfield,  *  The  crown  always 
makes  the  grant,  and  there  is  no  instance  to  the  contrary.'  In  the  case 
before  us,  the  bounty  referred  to  in  the  policy  is  stated  both  in  the  special 
case  itself,  and  also  upon  the  fourth  plea,  to  be  the  bounty  allowed  by  the 
French  government  under  a  written  law,  which  is  set  out  in  the  case  in  the 
fourth  plea.  When,  therefore,  it  is  once  determined,  that  the  bounty  which 
is  80  created  by  the  written  law,  and  by  nothing  else,  is  not,  under  the  facts 
stated  in  the  case,  allowable  by  the  legal  construction  of  that  law,  it  would 
require  the  most  cogent  and  indubitable  evidence  of  the  actual  and  uniform 
allowance  of  the  bounty  under  that  state  of  facts  to  induce  us  to  hold  it  a 
bounty,  allowed  by  the  government.*'  (5) 


11.  Contraband  of  War. 

In  time  of  war  it  is  the  duty  of  those,  who  are  not  engaged  in  it,  and  who  Cokt&abavd 
profess  to  be  neutral,  to  observe  an  exact  impartiality  between  the  contend-  o'*^ak. 
ing  parties,  and  to  afibrd  no  assistance  to  either,  to  the  prejudice  of  the 
other: — ^  Pacem  uirique  parti  quod  medios  deceat  amicoSf  optent;  beUo  se 
mm  hUerpanant."  (6) 

The  articles  which  shall  or  shall  not  be  contraband,  as  between  parti- 
cular states,  are  often  reguUted  and  ascertained  by  particular  treaties. 

It  is  high  treason  for  a  British  subject  to  send  belli  instrumenta  to  the- 
king's  enemies  in  time  of  war. 

By  the  common  law  of  England,  no  British  subject  can  legally  trade  with  Commerce 
an  enemy,  without  the  king's  license.  (7)  The  reason  is,  that  war  puts  every  with  the  enemy, 
individual  of  the  respective  belligerent  governments  into  a  state  of  mutual 
hostility ;  and  there  is  no  such  thing  as  a  war  for  arms,  and  a  peace  for  conf- 
merce.  In  a  state  of  war,  all  treaties,  civil  contracts,  and  rights  of  property 
ve  put  an  end  to.  Trading,  therefore,  which  supposes  the  existence  of  civil 
relations,  the  rights  of  property,  and  the  obligations  of  contracts,  1)9  neces- 
sarily contradictory  to  a  state  of  war.    Besides,  it  is  criminal  in  a  subject  to 

(1)  /m  error,  2  N.  R.  S21.  (5)  Devaux  v.  SteeU,  6  Bing.  N.  C.  371. 

(2)  n  Eut,  434.  (6)  Livy,  lib.  xixv.  c.  48. 

(3)  Park  on  Insurance,  406.  (7)   Vandyek  ▼.  WkUmore^   1  East,  475^ 

(4)  Ibid.  Marshall  on  Insurance,  80. 
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CoMT&Acn       aid  and  comfort  the  enemy ;  and  trading  not  only  affords  that  aid  in  the 
lmT PoucY.*"    ™^®^  effectual  manner,  by  enriching  the  enemy's  country,  and  increasiDg 

their  resources,  but  also  facilitates  the  means  of  carrying  on  a  traitoroos 

correspondence,  which  may  more  than  counterbalance  any  advantage  likelj 

^  to  accrue  from  such  trading.     This  being  so,  it  follows,  that  every  cootnct 

of  insurance  against  the  risks  attendant  on  such  trading  must  be  lUegaL  (1) 


III.  Illegal  Commerce  with  British  Colonies. 
Illegal  Com-        jf  ^n  insurance  be  effected  upon  property,  which  is  either  exported  or 

MERCK  WITfl  *  *         *  •  * 

British  Colo-    imported,  in  contravention  of  the  laws  made  in  this  country  for.  the  rego- 

MiK8.  lation  of  the  commerce  with  any  of  the  British  colonies,  such  policy  will  be 

illegal-— because  it  would  be  inconsistent  with  the  protection,  which  the 
sovereign  owes  to  the  subordinate  state,  to  encourage  any  commerce  injur- 
ious to  its  interests,  or  to  countenance  any  infraction  of  those  laws,  to 
which  the  king,  as  the  head  of  the  state,  has  given  his  sanction.  (2) 

Intercourse  If  intercourse  be  prohibited  with  a  British  colony,  an  insurance  on  goods 

prohibited  with  intended  to  be  carried  there  would  be  void.  (3) 

a  British  co-  ^    ^ 

lony. 

IV.  Smuggled  Goods. 

Smuoolxd  j^q  insurance  can  be  made  on  goods  and  merchandise  intended  to 

be  imported  or  exported  contrary  to  the  laws  of  this  kingdom,  or  thoie 
of  its  dependencies^  or  to  the  law  of  nations;  and  if  the  intended  com- 
merce be  contrary  to  any  of  these  laws,  an  insurance  made  to  protect 
it,  will  be  illegal  and  void.  For  the  law  would  be  inconsistent  with  itself, 
were  it  to  give  validity  to  a  contract,  which  is  meant  to  protect  a  partj 
from  the  risks  attendant  upon  the  infringement  of  the  law  (4«) ;  and  the  in- 
surer can  take  advantage  of  this  objection,  though  he  knew  the  trade  to  be 
llegal.  (5) 

The  law  of  E^igland  pays  no  attention  to  the  revenue  laws  of  other 
countries  (6) ;  and  though  the  intention  of  the  assured  be  to  carry  on  a 
>rade  with  the  subjects  of  a  foreign  state,  forbidden  by  the  laws  of  that 
state,  yet  it  will  be  lawful ;  and,  if  known  to  the  insurer,  the  policy  will  bind 
him.  (7) 


V.  Slaves. 

Slaves.  Slaves  were  never  the  subject  of  insurance ;  and  the  throwing  overboard 

of  some  slaves  in  consequence  of  a  scarcity  of  water,  arising  from  the  cap- 

(1 )  It  is  not  against  public  policy  for  a    harthah  v.  Halhed,  cit  Marshall  on  Insor- 
govemor  of  a  -fiictory  or  settlement  for  trade    ance,  77.    GUt  v.  Magon,  1  T.  R.  84. 

to  insure  a  fort  against  the  capture  of  an  (4)  Marshall  on  Insurance,  5S.     Stats.  6 

enemy.    Carter  ▼.  Boehm,  3  Burr.  1 91 2.  Geo.  4.  c.  108.  s.  47.   4  &  5  Will.  &  M.  c.  15. 

(2)  Marshall    on  Insurance,  57.      ChcU-  s.  14.      Chabners  v.  BeB^  S  B.  &  P.  604. 
nters  ▼.  Bell,  3  B.  &  P.  604.      Camden  v.  (5)  Holman  v.  /oAjuon,  Cowp.  S43. 
Anderson,  6  T.  R.  723.      WtUon  ▼.  Manyat,  (6)  Antd,  273.  tit  Assumpsit. 

8  T.  R.  31.    Bird  ▼.  AppHUon,  ibid.  562.  (7)  Leoer  y.  Fletcher,  Park  on  Insunuice^ 

(3)  Johmton  v.  SuUon^  Doug.  254.     Van*    360.     Marshall  on  Insurance,  56. 
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tarn's  having  missed  the  island  of  Jamaica,  and  being  longer  than  the  ordi-     Coktbacts 
narjr  passage,  was  held  not  to  be  a  loss  by  perils  of  the  sea.  (1)  ^^^  Fohu^T 


VI.  Seamens  Wages. 

In  order  to  restrain  all  insurances  whereby  the  interest  of  the  seamen  in  Sbamkm's 
the  care  and  preservation  of  the  ship  may  be  lessened,  seamen  cannot  insure      ^^'^ 
their  wages  (2) ;  but  this  restraint  is  meant  only  to  apply  to  such  wages  as 
are  not  due  till  the  voyage  is  absolutely  concluded.  (3) 


VII.  Effect  of  a  License  from  the  Croum.  Ema  or  a 

License  f&oic 

In  Usparicha  v.  Noble  (4)  Lord  Ellenborough  said, «« The  crown  in  licens-  ™*  Crown. 

ing  the  end,  impliedly  licenses  all  the  ordinary  legitimate  means  of  attain-  j|^/n^'7^^ 

iDg  that  end.     For  adequate  purposes  of  state  policy  and  public  advantage,  ing  which 

the  crown,  it  must  be  presumed,  has  been  induced  in  this  instance  to  license  ^ould  be  other- 

a  description  of  tradine:  with  an  enemy's  country,  which  would  otherwise  be  ,  ,      ^' 

.       ,  ,      ...       ,       ,„.  '  «    1  .  .   .1  1        Judinnent  of 

unquestionably  illegal.     Whatever  commerce  of  this  sort  the  crown  has  j^^  Ellen- 

thought  fit  to  permit  (which,  in  respect  of  its  prerogatives  of  peace  and  war,  borough  in 
the  crown  is  by  its  sole  authority  competent  to  prohibit  or  permit)  must  be  p^^*^  ^' 
i^arded  by  all  the  subjects  of  the  realm,  and  by  the  courts  of  law,  when 
any  question  relative  to  it  comes  before  them,  as  legal,  with  all  the  conse- 
quences of  its  being  legal ;  one  of  which  consequences  is  a  right  to  contract 
with  other  subjects  of  the  country,  for  the  indemnity  and  protection  of  such 
property,  in  the  course  of  its  conveyance  to  its  licensed  place  of  destination 
through  an  enemy's  country,  and  for  the  purpose  (as  it  probably  will  be  in 
most  cases)  of  being  there  delivered  to  an  alien  enemy  as  consignee  or 
purchaser.  In  the  present  case  the  license  was  obtained  for  the  purpose 
of  protecting  the  subject-matter  insured  in  the  course  of  its  conveyance  by 
sea  from  England  to  certain  ports  in  Spain,  to  be  there  delivered  to  the 
purchasers  thereof,  who  are  the  persons  in  whom  the  interest  is  averred  in 
the  first  and  second  counts  of  this  declaration ;  and  the  action  is  well 
brought,  upon  the  principles  above  stated,  in  the  name  of  the  plaintiff  for 
their  benefit.  For  the  purpose  of  this  licensed  act  of  trading  (but  to  that 
extent  only)  the  person  licensed  is  to  be  regarded  as  virtually  an  adopted 
subject  of  the  crown  of  Great  Britain  :  his  trading,  as  far  as  the  disabilities 
arising  out  of  a  state  of  war  are  concerned,  is  British  trading."  (5) 

(1)  Gregaon  v.  Gilbertf  S  Doug.  232.  Wilton  v.  Royal  Exchange  Comp,  2  Camp. 
Park  on  Insurance,  103.  Tatham  v.  Hodg-  626,  So  was  a  [policy  on  money  advanced 
«Mf  6  T.  R.  656.,  antit  2098.,  et  vide  stat.  3  to  the  captain  of  a  vessel  **  lost  or  not  lost." 
&  4  Will.  4.  c.  73.  Sifflkin  v.  AUntUt,  1  M.  &  S.  39. 

(2)  Welnter  ▼.  J)e  TatUt,  7  T.  R.  157.  (4)  13  East,  341. 

(3)  Seamen  can  insure  goods  which  they  (5)  Vide  Bazett  v.  Meyer,  5  Taunt.  824., 
purehase  with  their  wages.  vide  etiam  HnUman  v.  IFhitmore,  3  M.  &  S. 

The  captain  can  insure  the  goods  which  337.   Rucker  y.Antley,  5  ibid.  25,  Anthony  v^ 

he  has  on  board ;  his  commission;  privileges;  Moline,  5  Taunt.  711.     Rolnneon  v.  Tburay, 

Of  his  share  in  the  ship,  if  he  be  a  part  1  M.  &  S.  217.     £7indt  v.  Watert,  15  East, 

ovner.     1  Emerigon,  236.  260.     Oom  v.  Bruce,  12  ibid.  225.,  sed  vide 

But  a  policy  effected  on  money  lent  to  the  Mennett  v.  Bonham,  15  ibid.  495.     FKndt  v. 

ctptain  oif  a  ship,  payable  out  of  the  freight,  Crokatt,  ibid.  522. 
has  been  held  to  be  illegal  on  the  face  of  it. 
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CONTEACTS 
▲OAIMSr  PUB- 
UC  POLICT. 


Licensed  and 

unlicensed 

goods* 

lU^^ity  in 
any  part  of  an 
integral  voy- 
age. 

Judgment  of 
Lord  Ellen- 
borough  in 
Parkin  ▼.  Dick. 


"Whenthe 
crown  cannot 
grant  a  license. 


Goods  bought  of  an  eDemy  cannot  be  insured  without  the  king'i 
license  (1),  but  the  terms  of  the  king's  license  must  be  strictly  pursued ;  and 
if  it  be  provided  in  such  license,  that  the  party  acting  un^er  it,  shall  gire 
bond  for  the  due  exportation  to  the  places  proposed,  of  the  goods  intended 
to  be  exported  to  such  country,  and  they  are  exported  without  such  bond 
having  been  given,  such  exportation  is  illegal,  and  the  owners  cannot  re- 
cover on  a  policy  to  protect  the  goods.  If  a  license  to  export  and  ddiver 
goods  to  an  enemy's  country  be  granted  for  a  limited  time»  it  is  not  soffi* 
cient,  that  the  goods  were  shipp^  before  the  expiration  of  the  time,  the 
ship  not  sailing  until  after  that  time.  But,  if  the  licensed  adventure  be 
bond  fide  prosecuted  within  a  part  of  the  time  limited,  it  will  not  become 
illegal,  because  by  some  accident  the  voyage  was  protracted  beyond  that 
period.  (2) 

A  license  granted  under  an  order  in  council  to  H.  S.  (a  British  resident 
merchant)  permitting  a  vessel  bearing  any  flag,  except  the  French^  to  pro- 
ceed in  ballast  from  any  port  north  of  the  Scheldt  to  Archangel,  there  to 
load  a  cargo  of  such  goods,  as  are  permitted  by  law  to  be  imported,  and 
proceed  with  the.  same  to  a  port  in  the  United  Kingdom,  was  considered  as 
not  confined  personally  to  H.  S.  or  to  any  particular  class  of  persons  (3);  and 
therefore,  where  Russian  subjects  at  Archangel,  who  were  alien  enemies, 
had  shipped  goods  under  such  license,  for  the  purpose  of  being  brought  ioto 
this  country : — It  was  held,  that  they  were  protected  by  it,  and  an  iD8a^ 
ance  made  for  their  benefit  was  legal.  (4«) 

If  a  vessel  bring  from  a  hostile  country,  under  a  license,  a  cargo  of  enu- 
merated goods,  and  also  certain  other  goods  not  licensed,  the  insurance  will 
be  valid,  quoad  the  licensed  goods  (5);  but  if  there  be  *^  any  infirmity  in  aoj 
part  of  an  integral  voyage,  it  will  make  the  whole  illegal,  so  that  the  insured 
cannot  recover  upon  a  policy  on  any  part  of  it."  (6) 

In  Parkin  v.  IHeh  (7)  Lord  Ellenbdrough  said,  <<  The  stat  53  Geo.  S.  c2. 
having  made  the  exportation  of  and  trade  in  naval  stores,  contrary  to  the 
king's  proclamation,  illegal,  impliedly  avoids  all  contracts  made  for  protect- 
ing the  stores  so  exported.  It  is  an  illegal  act  to  sail  with  such  stores  od 
board,  and  subjects  the  ship  itself  to  forfeiture.  The  policy  is  one  entire 
contract  on  goods  to  be  thereafter  specified,  to  which  the  underwriters  sob- 
scribed  ;  and  the  subsequent  specification  by  the  assured,  cannot  alter  the 
nature  of  the  contract  with  respect  to  the  underwriters,  so  as  to  sever  that, 
which  was  originally  one  entire  contract  It  has  been  decided  a  hundred 
times,  that  if  a  party  insure  goods  altogether  in  one  policy,  and  some  of  them 
are  of  a  nature  to  make  the  voyage  illegal,  the  whole  contract  is  illegal  and 
void." 

The  crown,  however,  cannot^  by  its  license,  authorise  the  importation  of 
any  property,  if  the  importation  be  prohibited  by  statute.  (8) 


(1)  Fmt  ▼.  SeU,  8  T.  R.  548. 

(2)  Shroeder  v.  Fatix,  15  East,  52. 

(3)  Rotniuon  y.  Iburay,  1  M.  &  &  217. 
Same  v.  CKee$etBrightf  ibid.  220.  recog. 
in  HuUman  ▼.  fFhitmore,  3  ibid.  340.  The 
same  subject  was  discussed  again  in  Mucker 
y.  AnOey,  5  M.  &  &  25. 


(4)  Vide  etiam  Hagedom  ▼.  Jieid,  1  M.  & 
&  567. 

(5)  Pieschell  v.  ABnutt,  4  Taunt  792. 

(6)  Par  Lord  Kenyon  in  WiUom  v.  Afar- 
ryat,  8  T.  R.  46. 

(7)  11  East,  503. 

(8)  Shiffiier  ▼.  Gordon^  12  East,  S96. 
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4.  Warranties.  Wauamtibs. 

I.  Construction  of, 

A  varranty  is  a  stipulation  or  agreement  on  the  part  of  the  insured,  in  Construction 
the  nature  of  a  condition  precedent  ^'* 

It  may  be  eitlter  t^muUive;  as  where  the  insured  undertakes  for  the  truth  Affirmative  and 
of  some  positive  allegation,  as,  that  the  thing  insured  is  neUtral  property,  ^'J^!^^^ 
that  the  ship  is  of  such  a  force,  that  she  sailed  or  was  well  on  such  a  day, 
Ac.; — or  it  may  he  promissory ;  as  where  the  insured  undertakes  to  perform 
some  executory  stipulation,  as,  that  the  ship  shall  sail  on  or  before  a  given 
day ;  that  she  shall  depart  with  convoy ;  that  she  shall  be  manned  with  such 
a  complement  of  men,  &c. 

Warrandes  are  either  express  or  implied.    An  express  warranty,  is  a  par-  Warranties  are 
tieular  stipulation,  introduced  into  the  written  contract,  by  the  agreement  of  ^  i^JiST" 
the  parties,  as,  that  the  thing  insured  is  neutral  property,  that  the  ship  shall 
sail  by  a  given  day,  that  she  shall  depart  with  convoy,  &c. 

An  implied  warranty  is  that,  which  necessarily  results  from  the  nature  of 
the  contract,  as,  that  the  ship  shall  be  seaworthy  when  she  sails,  that  she 
shall  be  navigated  with  reasonable  skill  and  care,  that  the  voyage  is  lawful, 
and  shall  be  performed  according  to  law.  (I) 

A  warranty,  like  every  other  commercial  contract,  is  to  be  construed  ac-  Warranties 
cording  to  the  understanding  of  merchants,  and  does  not  bind  the  insured,  ^!!j^^^ 
beyond  the  commercial  import  of  the  words.  (2)  understanding 

A  warranty  being  in   the  nature  of  a  condition  precedent,  must  be  of  merchants, 
performed  by  the  insured,  before  he  can  demand  performance  of  the  con-  Performance, 
tract  on  the  part  of  the  insurer;  and  it  is  quite  immaterial  for  what  purpose, 
or  with  what  view,  it  is  made ;  or  whether  the  insured,  had  any  object  in 
making  it 

The  warranty  being  once  inserted  in  the  policy,  it  becomes  a  binding 
condition  on  the  insured ;  and  unless  he  can  shew  that  it  has  been  strictly 
falfiUed,  he  can  derive  no  benefit  from  the  policy.  The  very  meaning  of 
a  warranty  is,  to  preclude  all  question,  whether  it  has  been  substantially 
complied  with  or  not  If  it  be  affirmative,  it  must  be  literally  true ;  if  pro- 
missory, it  must  be  strictly  performed. 

The  breach  of  a  warranty,  therefore,  consists,  either  in  the  falsehood  of  Breach  of  war- 
sn  affirmative,  or  the  non  performance  of  an  executory  stipulation.    In  ^^^  *^°**^-k 
either  case  the  contract  is  void  ab  initio,  the  warranty  being  a  condition  initio. 
precedent;  and  whether  the  thing  warranted  was  material  or  not — whether 
the  breach  of  it  proceeded  from  fraud,  negligence,  misinformation,  or 
soy  other  cause  —  the  consequence  is  the  same.     The  warranty  makes 
the  contract  hypothetical ;  that  is,  it  shall  be  binding  if  the  warranty  be 
complied  with.   With  respect  to  the  compliance  with  warranties,  there  is  no 

latitude,  no  equity :  the  only  question  is,  has  the  thing  warranted  taken 

• 

(I)  Marshall  on  Insurance,  353,  354.     1         (2)  HytU  r.Bntce,  B.  R.  H.T.  23  Geo.  3. 
Phillips  00  Insurance,  305.  MS.  cit  Marshall  on  Inaurance,  354.;^ 
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should  be  iimdi 

the  poliuy. 

wrapped  up  In 
the  policy  will 


place  or  not?  irnot,  the  ioBurer  ia  not  answerable  for  any  loss,  even  ihongb 
it  did  not  happen,  in  con>equence  of  the  breacli  of  the  wamat^.  (1) 

It  is  also  immaterial  to  vhat  caiue  the  non  compliance  ia  attributable; 
for  if  it  be  not  in  &ct  complied  with,  though  perbapa  for  the  best  reuon, 
the  policy  is  roid.  The  condition  has  not  been  performed,  or  tbe  contjn- 
gency  baa  not  happened,  on  which  the  contract  was  made  ;  uid  tJie  undet- 
wriler  has  a  right  to  say,  that  there  is  no  contracL  Therefore,  if  ft  ship  bt 
warranted  to  sail  on  or  before  a  given  day,  and  ahe  be  prevented  byiij 
accident,  as  the  sudden  want  of  repair,  the  appearance  of  an  enemy,  it. 
from  sailing  till  the  next  day,  yet  tbe  warntnty  is  not  complied  with,  uA 
there  ia  an  end  of  the  policy.  (2) 

An  express  warranty,  must  appear  upon  the  face  of  the  policy,  in  ordet 
that  there  may  be  indisputable  and  unequivocal  evidence  of  a  stipulation, 
the  non  compliance  with  which,  will  have  the  effect  of  avoiding  the  cm- 
tract: — consequently,  instructions  in  writing  for  effecting  a  policy,  unlCH 
inserted  in  the  instrument  itself,  do  not  amount  to  a  warranty.  (3) 

As  where  a  written  paper  of  instructions,  relating  to  the  force  of  tk 
ship,  with  these  words,  "  twelve  guns  and  twenty  men,"  was  wrapped  up  id 
tfke  policy,  when  brougbtto  the  underwriters  to  be  subscribed ;  and  evidence 
was  offered  to  provcj  that  a  written  memorandum  inclosed  in  the  policy  was 
always, among  merchants  considered  as  part  of  the  policy ; — Lord  Mansfield 
held,  that,  whether  this  was  or  was  not  a  part  of  the  policy  was  a  que^D 
of  law,  and  therefore  such  evidence  could  not  be  received ;  and  that  i 
written  paper,  by  being  folded  up  in  the  policyi  did  not  become  a  war- 
ranty. (4) 

Even  a  paper  wafered  to  the  policy  will  not  make  a  warranty ;  bat  il 
will  be  sufficient  if  it  be  written  in  the  margin.  (3) 

Yet  if  a  policy  refer  to  printed  proposals,  they  will  be  considered  as  a 
part  of  the  policy,  even  though  they  make  a  condition  precedent 


II.  SeawKirthiness. 

fiikfoiTu- .  In  every  in Bumnce,  whether  on  ahip  or  goods,  there  is  an  implied  war- 

'"'^  ranty,  that  the  ship  shall  be  seaworthy,  when  she  sails  on  the  voyage  insured ; 

that  is,  that  she  shall  be  "  tight,  staunch,  and  strong,  properly  manned,    i 

provided  with  all  necessary  stores,  and  in  all  respects  fit  for  the  intended 

voyage."  (6) 
The  implied  warranty  of  aeaworthineaa  on  the  part  of  the  assured,  refers 

to  the  commencement  of  the  riak ;  the  only  exception  ia,  where  pilots  or 

a  particular  description  of  crew  are  necesaary  in  certain  parta  of  the  voyage. 

There  is  no  difference,  as  to  such  implied  warranty,  between  time  policies 

and  others.  (7) 
The  iMiuiden-       The  consideration  of  the  insurance  ia  paid  to  the  intent,  that  the  insured 
tionuponwhich  ^^^  {^  indemnified  against  certtun  contingencies, and  it  supposes,  that  the 


(1)  BlibtTt 
lamiTancei  DT.S. 

(2)  Bmdr. 


.   Pigim,  cit   Manhal)  o 


(4)  Aturra   T.    Bimncft,    Doug.  IS. 
PaieMm  T.  Kutr,  ibid. 

(5)  Si«y.  F/rtc*«7-,  ibid.  13. 

(6)  Pidtpoit,  2313,  9il3.  tit  Etidciici 

(7)  iAiSriif»clrttT.£niifri'et,7A.ftE.1i 
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insurer  may  gain  the  premium  :  but  if  the  ship  be  incapable  of  perfonning    Waeramtieb. 
the  Toyage,  there  is  no  possibility  of  his  gaining  the  premium ;  and  in  that 
caaet  the  contract  on  his  part  would  be  without  consideration,  and  conse- 
quently void. 
Upon  which  principle,  if  a  ship  be  insured  at  and  from  a  foreign  port,  it  When  a  policy 

is  essential,  that  she  should  have  been  once  at  the  place  in  good  safety,  for  on*J|,"^hom**^^ 

if  she  arrive  at  the  outward  port  so  shattered,  as  to  be  a  mere  wreck,  a  ward  voyage. 

policy  will  not  attach  on  the  homeward  voyage.  (1) 
A  ship  to  be  seaworthy  must  be  rendered  as  secure  as  possible  from  Vessel  must  be 

capture^  as  well  as  from  the  perils  of  the  sea  (2) ;  and  a  neutral  vessel  is  ^"'^^'^^  ^ 

'^  *  \   / '  secure  as  pos- 

not  seaworthy,  unless  she  be  provided  with  documents  to  prove  her  neu*  sibie  from  cap- 
trality.  (3)  t^re- 

Although  there  are  different  degrees  of  seaworthiness,*  yet  the  implied  Neutral  vessel 
warranty  renders  it  unnecessary  in  the  first  instance  to  disclose  any  thing,  proofrofher 
that  forms   an    ingredient  in  seaworthiness,   because  no    representation  neutrality, 
need  be  made  to  the  underwriters  of  any  thing,  which  the  insured  war-  No  information 

rants,  respecting  the 

seaworthmess 

Thus,  in  Schoolbred  v.  Nuit  (4)  Lord  Mansfield  said,  *'  That  there  should  of  the  vessel 
be  a  representation  of  every  tiling  relating  to  the  risk,  which  the  under-  ''J^li'^  ^ 
writer  has  to  run,  except  it  be  covered  by  a  warranty.    It  is  a  condition,  required, 
or  implied  warranty,  in  every  policy,  that  the  ship  is  seaworthy ;  and  there- 
fore there  need  be  no  representation  of  that    If  she  sailed  without  being 
so,  there  is  no  valid  policy/' 

It  is  not  requisite,  that  the  ship  should  in  all  cases  be  seaworthy  from  Not  requisite 
the  moment  the  policy  attaches  and  the  risk  commences.    By  the  words  ghouia  be^^- 
**  at  and  from,"  the  risk  on  a  ship  is  often  made  to  commence  while  she  is  worthy  until 
in  dock,  and  undergoing  the  requisite  repairs  to  render  her  seaworthy,  she  sails, 
and  capable  of  performing  the  intended  voyage.     If  the  ship,  at  the  time 
the  risk  commences,  be  in  such  a  state  as  her  situation  then  requires,  that 
is  sufficient ;  nor  is  it  necessary,  that  she  should  be  completely  seaworthy 
till  she  saiLt  on  the  voyage  insured.  (5) 

As  the  insurer  is  only  liable  for  losses  arising  from  the  extraordinary  and  Whek  a  Ship 
nnforeseen  perils  of  the  voyage,  if  the  ship  become  unnavigable,  or  inca-  ^^''^  ""  '*"" 
pable  of  proceeding  on  the  voyage  insured,  all  the  wnters  agree,  that  the  wokthv. 
presumption  shall  be,  that  this  proceeded  from  the  age  and  rottenness,  or 
other  defect  of  the  ship,  unless  it  be  made  appear  to  have  been  occa- 
sioned by  sea   damage,   or  some  unforeseen  accident  (6)     The  reason 
assigned  for  this  is,  that,  by  the  marine  law,  an  indefinite  innavigability  is 
never  classed  among  the  perils  to  which  the  insurer  is  liable,  because  a 
thing  so  subject  to  be  injured  by  time  and  the  use  which  is  made  of  it, 
cannot  be  supposed  always  to  retain  its  original  state ;  and  that  though  a 
a  ship  may  at  the  time  of  her  departure  appear  capable  of  performing  the 
wage  insured,  yet  if  the  voyage  should  prove  longer  than  usual,  her  in- 

(1)  Anmen  v.  Woodman,  3  Taunt.  299.  in  'SblKnpworth  v.  Brodriek,  7   A.   &   £. 

(2)  Wtdderburn  v.  BeU,  1  Camp.  1.  47. 

(3)  Sttd  V.  Laey^  3  Taunt  285.  (6)  Marshall  on  Insurance,  149.     Watton 

(4)  Park  on  Insurance,  346.  Haywood  v.  v.  CZarA,  1  Dow,  344.  Mwaro  v.  Vandam, 
^iod^g,  4  East,  590.,  vide  etiam  Weir  v.  Park  on  Insurance,  333.  Dougkuv,  ScougaU, 
Ahndeen,  2  B.  &  A.  320.,  pott,  2145.  4  Dow,  269.     Parker  v.  Pbttt,  3  ibid.  23. 

(5)  Forbes   v.    WUsoih  cit    Marshall  on  fVanco  v.  iVohMcA,  1  Tyrw.  &  G.  401. 
Insoranoe,  148.,  vide  etiam  per  Patteson  J. 
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WAKumii*.'  leraal  defects  will  Rometimea  become  apparent  rrom  time,  from  the  prmuit 
of  the  cargo,  and  from  the  action  of  the  sea,  without  any  extraordiui; 
accident 
Jiaund  ig-  If  4  ship  at  the  time  of  her  departure,  was  not  in  a  condition  to  p«- 

Donut  of  the       ,  ,'  ,.,,.  .  . 

unseiwor-  ""™  "*^  voyage  insured,    neither  the  inaoeence  nor  ignorance  of  tbe 

thineMofhu      aaeured,  nor  any  precautions  he  may  have  talcen  to  make  her  seaworlliT, 

'''  will  avail  him  against  the  breach  of  this  implied  trorraiity.  (1 ) 

Ve«»d  must  be       Under  the  implied  warranty  as  to  seaworthiness,  it  is  necessary  not  only 

^requi^e       *''**  ""^  '"'"  "^  ""^  Ttssel  be  Ugbt,  staunch,  and  strong,  hnt  that  she  be  «lso 

Mckle.  famished  with  ground- tackling  sufficient  to  encounter  the  ordinary  perils  of 

the  sea ;  and  therefore,  where  it  appeared,  that  tbe  best  bower-anchor  tod 

the  cable  of  the  small  bower-anchor  were  defective,  the  vessel  was  htid  oM 

to  be  seaworthy,  (2) 

Where  a  vessel  had  been  lengthened  and  insured  for  a  foreign  voyafc, 
but  the  new  parts  were  not  fastened  with  hanging  Itnees,  it  was  held,  tint 
she  was  not  seaworthy  for  sudi  a  voyage  at  the  commencement  of  the 
risk.  (3) 

In  a  policy  by  a  member  of  a  mutual  insurance  club,  there  was  a  memo- 
randum, amongst  other  exceptions,  warranties,  rules  terms,  conthtioat, 
and  agreements,  that  "all  ships  were  to  be  inspected  and  approved  bj  t 
committee  of  tbe  club,  and  that  all  chain  cables  were  to  be  properij 
tested : " — It  was  held  in  an  action  for  a  loss,  that  it  was  not  a  condition  pre- 
cedent which  made  it  necessary  for  the  insured  to  prove,  that  a  chain  cabk 
had  been  tekted  previously  to  tbe  voyage ;  it  being  only  a  direction  to  \ht 
committee.  (4) 
Owner  bound         In  SAore  V.  BeiUoU  (5)  Lord  Tenterden  said,  "  The  owner,  as  a  eonditioD 
crew"?     "        precedent,  is  bound  to  provide  a  crew  of  competent  skill :"  thus,  tbe  n»- 
pewnt  skill.        derwriters  were  held  not  be  liable  where  the  crew  were  insuffident,  in  not 
LlnHcnrtlters      having  a  person  on  board  able  to  take  tbe  captain's  place  on  hie  being  dso- 
"(?'  ''^'"^  '^        gerously  ill,  and  the  ship  was  consequently  obliged  to  deviate  from  hw 
competent  per.    couTse  to  fjnd  a  person  to  direct  her.  (6) 

KHi  to  supply  But  tbe  question,  whether  a  ship,  on  a  voyage  from  Madras  to  London, 

ewUto^heii''^  is  not  seaworthy,  if  she  have  no  person  on  board  her  besides  the  captwn 
ilL  who  is  capable  of  navigating  her,  is  a  question  of  fact  for  the  jury,  ind  not 

a  quention  of  law  to  be  determined  by  the  judge. 

Where  a  vessel  engaged  in  the  southern  whale  and  seal  fishery,  and  witl 
liberty  to  chase  and  capture  prizes,  was  insured  in  August,  1807,  with  • 
retrospect  to  the  Ist  of  August,  1806,  although,  at  the  time  of  her  insuruice, 
$Iie  was  not  competent  to  pursue  all  tbe  purposes  of  her  voyage,  her  crew 
being  reduced  by  death  and  casualties :  — It  was  held,  that  if  she  had  a  com- 
petent force  to  pursue  any  part  of  her  adventure,  and  could  be  safely  navi- 
gated home,  she  was  seaworthy.  (7) 
EKwtorTessel  Where  a  ship  sailed  on  her  outward  voyage  from  Liverpool  to  Cuba, 
^roffi'cimt' ""   '''"'  *  "^^  °^  thirteen  men  ;  and,  on  her  arrival  at  the  latter  place,  tiiree 

(I)  Lrt  t.  Btath.  Msrshall  on  Insurance,  on  s  policy  adniit*  tbst  the  ibip  wu  xt- 

\5a.      Olivtry.  Cowky,  Patk  an  Iniunnce,  wonby. 

:i43.,  sed  vide  Mitit  v.  Soibiidt,  ibid.  S3S.  (5)  7  B.  &  C.  798.  ••. 

(S)    JfiiM*  T,  Gedda,  3  Dow,  57.  (6)   CWtfbrrf  t.  Hmtir,  SL  &  M.  103-    3 

(3)    WM  V,  MorHi,  I  ibid.  32.  C.  &  P.  IG. 

(1)  Harrltm  v.  Daugliu,  3  A.  &  E.  396.  (7)  ffmii  t.  3Tlonift»,  Holt'iN.P.C  » 
Payment  of  money  into  court  in  on  mction 
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had  died,  and  two  deserted  there,  and  the  captain  could  only  procare  eight    Waraamtieb. 
meo  for  the  whole  of  the  homeward  voyage,  and  two  for  Montego  Bay  in 
Jamaica  (ten  men  being  a  competent  crew  to  navigate  the  vessel) ;  and  he 
accordingly  touched  at  Montego  Bay  for  the  sole  purpose  of  landing  those 
tiro  men  and  procuring  others  in  their  stead,  which  he  did ;  and  the  vessel 
was  lost  by  the  perils  of  the  sea  in  proceeding  from  thence  on  the  voyage 
to  Liveq)ool :  —  It  was  held,  that,  on  a  policy  from  Cuba  to  Liverpool,  the  Not  requisite 
liiip  was  not  seaworthy,  as  to  her  crew  for  the  whole  of  her  homeward  ^,^]^^t  ^f 
voyage  when  she  sailed  from  Cuba ;  or  that,  even  if  she  then  had  a  suffi*  men  in  har- 
cient  crew,  the  touching  at  Montego  Bay  was  a  deviation ;  and  that  the  ^^'* 
circumstance  of  her  having  become  seaworthy  by  having  a  sufficient  crew 
at  the  time  of  the  loss,  did  not  entitle  the  assured  to  recover  against  an 
ooderwriter  on  the  policy.  (1) 

An  owner  is  responsible  for  the  ignorance  of  his  captain :  thus,  where  Owner  respon- 
in  a  policy  on  a  voyage  up  the  Mediterranean,  on  the  coast  of  Spain,  P***®  ^**  c^of 
the  underwriters  stipulated,  that  they  would  not  be  liable  higher  up  the  his  capuin. 
Mediterranean  than  Tarragona,  the  assured  could  not  recover,  where  the 
captain  of  the   ship,  through  entire  ignorance  of  the    coast,  which  the 
occasion  and  the  terms  of  the  policy  required  him  to  distinguish,  went  into 
Barcelona,  an   enemy's  port,  which  is  higher  up  than  Tarragona;   for 
this  was  either  a  deviation  without  any  just  cause  (and  on  this  ground  the 
plaintiff  was  held  not  entitled  to  any  return  of  premium),  or  there  was  a 
fiulure  of  an  implied  warranty  on  the  part  of  the  assured,  that  a  captain  and 
crew  of  competent  skill  and  knowledge  for  the  declared  purpose  of  the 
voyage  should  be  provided^  (2) 

lu  Shore  Y.£entall{S)  Lord  Tfenterden  said,  ''We  are  all  of  opinion.  Underwriters 

that  underwriters  are  responsible  for  the  misconduct  or  negligenoe  of  the  i;f>Po°fible  for 
^  .  .  »  the  misconduct 

captam  and  crew.  or  negligence 

The  question  respecting  the  nature  of  the  implied  warranty  as  to  sea-  of  the  captain 
vorthiness,  or  mode  of  navigation  between  the  assured  and  the  underwriter         °'^^* 
on  a  time  policy,  is  illustrated  by  the  judgment  of  Mr.  Baron  Parke  in  impii^^ar.^ 


Dixon  V.  Sadler  (^^\  who  observed,  <'In  the  case  of  an  insurance  for  a  rantyasto 
certain  voyage,  it  is  clearly  established,  that  there  is  an  implied  warranty  ^^^"^  ?' 
that  the  vessel  shall  be  seaworthy,  by  which  it  b  meant,  that  she  shall  be  in  gation,  between 
a  fit  state  as  to  repairs,  equipment,  and  crew,  and  in  all  other  respects,  to  <be  assured  and 
encounter  the  ordinary  perils  of  the  voyage  insured,  at  the  time  of  sailing  _  ^'^''^  ^ 
upon  it.    If  the  assurance  attaches  before  the  voyage  commences,  it  is  Mr.  Baron^ 
enough,  that  the  state  of  the  ship  be  commensurate  to  the  then  risk  (5);  ^^^^  in  Dixon 
and  if  the  voyage  be  such,  as  to  require  a  different  complement  of  men,  or  ^*       ^' 
state  of  equipment,  in  different  parts  of  it,  as,  if  it  were  a  voyage  down  a 
canal  or  river,  and  thence  across  to  the  open  sea,  it  would  be  enough  if  the 
vessel  were,  at  the  commencement  of  each  stage  of  the  navigation,  properly 
nanned  and  equipped  for  it   But  the  assured  makes  no  warranty  to  the  un- 
derwriters, that  the  vessel  shall  continue  seaworthy,  or  that  the  master  or  crew 
•hall  do  their  duty  during  the  voyage ;  and  their  negligence  or  misconduct 
is  00  defence  to  an  action  on  the  policy,  where  the  loss  has  been  immedi- 

(1)  Fonhaw  ▼.  ChaberU  6  Moore,  369.  3        (4)  5  M.  &  W.  414. 

B.ftB.  158.    1  Phillips  on  Insurance,  312.         (5)  Annen  ▼.    Woodman,   3  Taunt.  299. 

(2)  Taii  V.  LeffU  14  East,  481.  Hihbert  v.  Martin,  Park  on  Insurance,  344.  a. 

(3)  7  B.&C.  798.11. 
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ately  occasioned  by  the  peril  injured  agaiost.     This  prindple  is  now  dtsAr 

established  by  the  cases  of  Btuk  v,  Eoifal  Exchange  Atntrance  Comp.(\), 

Waiker  Y.  Maitland(2),  Holdtworth  v.  WiK(,i),  Bishop  y.  PenUMd{iii), 

and  Shore  v.  Bentall.  (5)     Nor  can  any  distinction  be  made,  between  the 

omission  by  the  master  and  crew  to  do  an  act  which  ought  to  be  done, 

or  the  doing  an  act  which  ought  not,  in  the  course  of  the  navigatioD.   It 

matters  not,  whether  a  fire  which  caiues  a  loss  be  lighted  improperlj,  or 

after  being  properly  lighted,  be  negligently  attended  ;  whether  the  lou  o[ 

an  anchor,  which  renders  the  vessel  nnseawortby,  be  attributable  to  the 

omission  to  take  proper  care  of  it,  or  to  the  improper  act  of  shipping  it,  or 

cutting  it  away ;  nor  could  it  make  any  difference,  whether  any  other  put 

of  the  equipment  were  lost  by  mere  neglect,  or  thrown  away  or  destroffl), 

in  the  exercise  of  an  improper  discretion,  by  those  on  board.     If  there  be 

any  fault  in  the  crew,  whether  of  omission  or  commission,  the  assured  ia  nvt 

to  be  responsible  for  its  eonsequences." 

'Errwcw  or  mn       In  Law  v.  Holiittfftworth  (6),  a  ship,   insured    from  Stetten  to  Lou- 

HiTiNs    iLtm.  j^^^  j^^^  ^  ^-l^j.  QQ  board  at  Orfordnets  on  entering  the  Thames,  wbo 

quitted  her  at  Halfway  Reach  ;  after  which,  and  beforo  she  came  to  ber 

moorings  higher  up  the  river,  she  struck  upon  a  ship's  anchor,  which 

entered  ber  bottom,  in  consequence  of  which  she  sunk,  and  filled  witli 

water  before  she  had  been  moored  twenty-four  hours.     In  an  action  on  the 

policy  it  was  objected,  that  there  was  actual  negligence  in  the  managenent 

of  the  ship,  by  not  keeping  the  pilot  on  board  till  she  had  been  moored  in 

safety.    Upon  this  ground  the  court  were  clearly  of  opinion,  that  the  unde^ 

Judgment  of      writers  were  discharged.    Lord  Kenyon  said,  "  The  principle  upon  which 

Lorf  I^^^    this  case  must  be  determined,  seems  to  be  admitted  on  all  hands,  nametf, 

Ungiiufrth:         ^''^  ^^^  assured  canaot  recover  on  a  policy  of  assurance,  unless  they  eqorp 

the  ship  with  every  thing  necessary  to  her  navigation  during  the  voyage. 

The  ship  herself  must  be  seaworthy ;  she  must  have  a  sufficient  crew,  and 

a  captain  and  pilot  of  competent  skilL"     "  But  in  this  case  the  captain 

did  not  perform  his  duty ;  for  he  had  no  pilot  on  board  at  the  time  the 

accident  happened."     "If  the  underwriters  had  been  previously  infoniwd 

that  there  would  be  no  pilot  oo  board  during  the  ship's  sailing  up  the  river 

Thames,  probably  they  would  not  have  undertaken  the  risk." 

Judgment  of  In  Dtxon  v.  Sadler  (ly,  in  allusion  to  the  foregoing  case.  Mr.  Baroa 

Fs'k^^^'       P'^''^^  ^>*^>  "  ^^  cannot  help  thinking,  that  the  case,  although  attempts  were 

T.  Sadltr.  made  to  distinguish  it,  in  some  of  the  decided  cases,  must  be  considered 

as  having  been  overruled  by  Busk  v.  Royal  Exehat^e  Attwranee  Coiiip.(_S), 

Walker  y.  MaUland  (9),  Hotdsworth  \.WiMe(lO).  Bithop  v.  PetiUand  (U), 

and  Shore  v.BetUall  ( 12);  and  that  the  absence,  from  any  cause  to  which  the 

owner  was  not  privy,  of  the  master  or  any  part  of  the  crew,  or  of  the  pilot, 

who  may  be  considered  as  a  temporary  master,  after  they  had  been  on  board, 

must  be  on  the  same  footing  as  the  absence,  from  a  similar  cause,  of  any 

part  of  the  necessary  stores  or  equipments  originally  put  on  board.    The 

(1)  2  B.  a  A.  73.  (7)  S  M.  ft  W.  415. 

(2)  S  ibid.  nl.  (B)  SB.&  A.  73. 

(3)  7B.&C.794.  (9>  S  ibid.  171. 

(4)  Ibid.  31 9.  (I0>  7  B.  &  C.  7»4. 

(5)  Ibid. 798.  ■-  (II)  Ibid.  ai9. 
(6>  T  T.  R.  160.  (18)  Ibid.  798.  -. 
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grett  principle  established  hj  the  more  recent  decisions  is,  that  if  the    Waaeavtiu. 

vessel,  crew,  and  equipments  be  originally  sufficient,  the  assured  has  done 

all  that  he  contracted  to  do,  and  is  not  responsible  for  the  subsequent  defi- 

de&cy  occasioned  by  any  neglect  or  misconduct  of  the  master  or  crew ;  and 

this  principle  prevents  many  nice  and  difficult  inquiries,  and  causes  a  more 

complete  indemnity  to  the  assured,  which  is  the  object  of  the  contract  of 

iiuurance." 

The  duties  of  captains  respecting  pilots  has  been  defined  by  Mr.  Justice  Duties  of  cap- 
Parke  in  Phillips  v.  Headlam  (1)  as  foUows :  —  "  The  rule  of  law  is,  that  pa^'^"^*"^ 
the  assured  is  bound  to  have  the  ship  seaworthy  at  the  commencement  of  judgment  of 
the  risL    He  is  bound,  therefore,  to  have  a  sufficient  crew,  and  a  master  of '  Mr.  Justice 
competent  skill  and  ability  to  navigate  her,  at  the  commencement  of  the  J"^*  j^^^^ 
voyage;  and  if  she  sail  from  a  port»  where  there  is  an  establbhment  of 
pilots,  and  the  nature  of  the  navigation  requires  one,  the  master  roust  take 
a  pilot  on  board.    So^  if  in  the  course  of  her  voyage,  the  master  arrive  in  a 
port  or  place  where  a  pilot  is  necessary,  and  take  one  on  board,  he  ought 
not  to  dismiss  him  before  the  necessity  has  ceased.  (2)    But  if  a  vessel  sails 
to  a  port,  where  the  establishment  is  such,  that  it  is  not  always  possible  to 
procure  the  assistance  of  a  pilot  before  the  vessel  enters  into  the  difficult 
part  of  the  navigation,  then,  as  the  law  compels  no  one  to  perform  impossi- 
bilities, all  that  it  can  require  in  such  a  case  is,  that  the  master  use  all 
reasonable  efibrts  to  obtain  one.    If  such  efibrts  are  used  and  fail  of  suc- 
cess, I  do  not  think  it  material,  that  in  the  exercise  of  his  discretion  in  the 
DaTigation  of  the  ship,  in  the  absence  of  a  pilot,  the  master  afterwards  com- 
mits an  error  by  which  a  loss  is  incurred,  any  more,  than  if  he  does  so  in 
any  other  part  of  the  voyage,  always  supposing,  that  he  is  a  person  of  com- 
petent skiU  and  ability."  (3) 


III.   Warranty  that  a  Ship  shall  sail  on  a  given  Day, 

The  warranty  that  a  ship  shall  sail  on  a  given  day  must  be  strictly  per-  'Wabrawtv  ' 
formed.   Thus,  if  a  ship,  warranted  to  sail  on  or  before  a  particular  day,  be  ™'*'  ^  ^"" 
prevented  from  sailing  on  the  day  by  an  embargo,  the  warranty  is  not  com-  ^  qivxk  Day. 
plied  with  (4) ;  and  if  there  be  a  warranty  to  sail  after  a  specific  day,  it  is 
broken  and  the  policy  avoided  by  sailing  before  the  day.  (5) 

(1)  8  B.  &  Ad.  383.  SB  Geo.  3.  o.  87. ;  6  Geo.  4.  c.  125.   The  6th 

(2)  Laae  y.  Haaingtworth,  7  T.  R.  160.  section  of  ttat  6  Geo.  4.  e.  125.,  enacting 

(3)  Pilotage  from  Dover,  Deal,  and  the  that  it  shall  be  htwful  for  the  Trinity  House 
Ue  of  Tlianet,  up  the  rivers  Thames  and  of  Hull  and  Newcastle  to  appoint  sub-corn- 
Medvay,  is  regulated  by  stats.  3  Geo.  1.  missioners  of  pilotage  to  examine  and  license 
c>lS.,  7Geal  c.21.,  and43  Gea  3.  c.  152.  pilots,  is  permissive  and  not  imperative. 
I^itage  down  the  Thames,  and  through  {Sei^,  q,  t.  v.  Raper,  3  B.  &  Ad.  284.) 
tbe  North  Channel,  to  or  by  Orfordness,  Stat.  6  Geo.  4.  c.  125.  has  been  amended  by 
tad  round  the  Long  Sand  Head  into  the  stat.  9  Geo.  4.  c.  86.  (vide  Lucey  v.  Ingram,  6 
IXyvns,  and  down  the  South  Channel  into  M.  &  W.  302.  SeiUfy  v.  SeoU,  7  ibid.  93.), 
^  Downs,  and  from  or  by  Orfordness  up  and  extended  and  altered  by  stat  3  &  4  Vict 
the  North  Channel   and  the  Thames  and  c.  68. 

Medway,  by  stat.  5  Geo.  2.  c.  2a ;  and  pilot-  (4)  ffore  v.  WkUmore,  Cowp.  784.     Bond 

•ft  into  or  out  of  the  port  of  Liverpool,  by  v.  Nutt,  ibid.  601. 

*Ut  37  Geo<  3.  c.  78.,  vide  etiam  regulations  (5)  Vezian  v.  Grant,  Park  on  Insurance, 

reipecting  piloU  in  stats.  47  Geo.  .S.  sess.  ii.  485.     Lang  v.  Andardon,  3  B.  &  C.  495.     5 

c>  70. ;  48  Gea  3.  c  104.|  amended  by  stats.  D.  &  R.  393. 
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WABftAKTlCS. 

To  depart 
means  to  be 
out  of  port. 

Judgment  of 
Lord  Ellen- 
borough  in 
Moir  ▼.  Rojfal 
Exeh,  Au, 
Comp, 

**  Sailing  or 

breaking 

ground." 

Judgment  of 
Lord  Tenter- 
den  in  Pitt»- 
grew  ▼.  Pringle, 


«  At  and  from 
London." 


A  sailing  with- 
out a  departure 
from  the  port. 


In  Mdr  v.  Royai  Exchange  Anurance  Campamy  (1)  Lord  EUenboroogk 
said,  <<  A  warranty  to  depart  on  or  before  a  particular  day  is,  I  think)  a 
warranty  to  be  out  of  the  port  on  or  before  that  day.  The  object  seems  to 
be,  that  the  voyage  should  be  commenced  out  of  the  port  by  that  time. 
The  language  of  the  underwriter  amounts  to  this,  <  I  will  be  answerable  for 
all  perils  upon  the  high  seas,  hut  let  the  vessel  be  well  out  of  Memd  by  tibe 
15th  of  September.'" 

In  PHtegrew  v.  Pringk(2)  Lord  Tenterden  said,  <<  The  general  priDciple 
of  the  decisions  is  this,  that  if  a  ship  quits  her  moorings,  and  remon% 
though  only  to  a  short  distance,  being  perfectly  ready  to  proceed  upon  ker 
voyage,  and  is  by  some  subsequent  occurrence  detained,  that  is  neverthdeai 
a  sailing  (3  );J)ut  it  is  otherwise,  if  at  the  time  when  she  quits  her  moorings  sod 
hoists  her  sails,  she  is  not  in  a  condition  for  completing  her  sea  voyage.**  (4) 

<*  The  word  *  suling'  cannot  be  confined  to  the  mere  technical  aet  <^  hoist- 
ing the  sails,  or  any  thing  of  that  sort"  (5) 

A  warranty  to  sail  on  or  before  a  particular  day  is  not  complied  with,  bf 
leaving  the  harbour  on  that  day,  without  having  a  sufficient  crew  on  board, 
although  the  remainder  of  the  crew  are  engaged  and  ready  to  sail.  (6) 

Neither  is  a  warranty  to  sail  on  or  before  a  particular  day  fulfilled,  if  ^ 
ship  do  not  completely  unmoor  on  that  day,  though  she  then  has  her  cargo 
and  passengers  on  board,  and  is  ready  to  sail,  and  is  only  prevented  from 
doing  so  by  stress  of  weather (7);  ''and  no  distinction  can  be  drawn,  between 
the  necessity  of  taking  in  more  ballast,  and  that  of  receiving  part  of  the 
cargo."  (8) 

In  the  case  of  an  insurance  at  and  from  London,  the  warranty  does  not 
require,  that  the  ship  shall  absolutely  leave  her  port  of  departure,  but  only  that 
she  shall  get  under  weigh,  with  intent  to  proceed  on  the  voyage  insured.  (9) 

A  policy  of  insurance  contained  a  warranty,  "  not  to  sail  for  British  North 
America  after  the  15th  of  August"  The  vessel  on  the  morning  of  the  ISth 
of  August  was  cleared  at  the  custom-house  of  Dublin,  and  ready  for  sea.  Site 
was  then  lying  in  the  custom-houseKlock,  which  opens  into  the  river  Liffey, 
which  forms  part  of  Dublin  harbour.  She  was  afterwards,  on  the  same  day, 
hauled  out  of  dock,  and  warped  down  the  river  Liffey  about  half  a  mile, 
towards  the  mouth  of  the  harbour,  which  was  some  miles  distant,  for  the 
purpose  of  proceeding  on  her  voyage  to  Quebec  in  North  America.  At  the 
time  of  so  moving  the  vessel,  the  master  and  crew  knew  it  to  be  impossible  to 
get  to  sea  that  day.  The  next  day  she  was  warped  a  little  further  down  the 
river;  and  on  the  17th,  when  the  wind  changed,  she  got  to  sea.  The  jury 
having  found  that  the  master  and  crew  fully  intended  to  sail  for  Quebec  on 
the  15th  of  August,  if  it  had  been  possible,  and  did  all  they  could,  and  used 
every  means  and  exertion  so  to  do,  and  that  they  intended  by  so  dmng  to  pat 
themselves  in  a  better  situation  for  the  prosecution  of  the  voyage,  and  not 
merely  and  solely  to  fulfil  the  warranty : — It  was  held,  that  the  vessel  was  in 
the  prosecution  of  her  voyage  on  the  15th  of  August,  and  that  the  warranty 


(1)  s  M.&S.462. 

(2)  sB.  &  Ad.  520. 

(S)  Lang  y.  Auderdmh  B  B.  &  C.  495. 

(4)  Vide    etUm  Thdusmm    ▼.  Fergumm, 
eit.  Cowp.  607.  ». 

(5)  Far  Lord  Denman   in   Cockrame  t. 
FuAcr,  IC.  M.  &R.818. 


(6)  Graham  ▼.  BarraM,  S  N.  &  M.  185. 
5B.  &  Ad.  1011. 

(7)  Ae/Mm  v.  Sahador,  M.  &  M.90d. 

(8)  Ar  Parke  J.  in  PitUgrtw  ▼.  Pirirngk, 
S  B.  &  Ad.  520. 

(9)  Park  on  Insuranoe,  496. 
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Mi  to  sail  for  British  North  America  after  that  day  had  been  complied    Wauavtibi. 
with.(l) 

Where,  on  a  warranty  to  sail  from  Jamaica,  on  or  before  a  day  certain, 
the  sliip  departed  from  her  port  on  that  day,  with  all  her  cargo  and  clear- 
loees  00  board,  and  proceeded  to  the  place  of  rendezvous  in  the  island, 
expecting  to  find  convoy  and  proceed  immediately,  but  was  detained  there 
by  an  embargo  till  after  the  day  : — It  was  held,  that  the  departure  was  a 
compliance  with  the  warranty,  although  the  captain  knew  of  the  embargo 
vheo  he  sailed,  the  embargo  being  only  till  convoy  should  be  ready.  (2) 

In  effecting  a  policy  of  insurance  from  Russia  to  this  country,  while  the   Representation 
ship  was  on  the  outward  voyage^  the  broker  represented  to  the  underwriters  ^  ^  yene?  buf 
that  a  cargo  was  ready  for  her,  and  she  was  sure  to  be  an  early  ship : — It  not  a  warranty, 
was  held,  that  this  amounted  only  to  a  representation  of  what  was  expected 
on  the  part  of  the  insured,  and  that  the  underwriters  were  liable,  although 
from  the  delay  in  beginning  to  load  the  cargo,  the  voyage  home  was  changed 
from  a  summer  to  a  winter  risk.  (3) 

If  it  be  said  in  a  letter,  that  a  ship  will  sail  from  St  Domingo  in  the  month 
of  October,  it  is  generally  understood  that  she  will  not  sail  till  the  25th  of 
that  month.  (4) 

A  representation  that  the  ship  is  expected  to  sail  from  the  coast  of  Africa 
on  such  a  day  is  not  material,  so  as  to  vitiate  the  policy,  although  it  should 
turn  out  that  she  actually  sailed  six  months  before.  (5) 

A  representation  to  the  underwriters  at  the  time  of  effecting  a  policy  by 
the  owner  of  goods  on  board  a  ship,  as  to  the  time  of  her  sailing,  being  made 
hndfide^  upon  probable  expectation,  does  not  conclude  him.  (6) 

Bat  where  the  agents  to  the  owners  of  a  ship  instructed  their  correspond-  When  a  mi». 
eats  by  a  letter,  stating  <<  that  the  Brilliant  will  sail  from  Nassau  for  Clyde  "VKsoitation 

.1     ,        «  »ir  .  1  .    f.  .       m    .  .  ,  .  .     >.  respecting  the 

on  the  1st  of  May,  a  running  ship,    to  effect  an  insurance^  which  they  ac-  time  of  sailing 
eoidingly  did,  at  the  same  time  shewing  the  letter  to  the  underwriters ;  and  ^'^l  ^i^i^^  ^^ 
the  ship  in  fact  sailed  on  the  2Sd  of  April,  on  account  of  a  favoorable  oppor-  ^  ^'  • 
tanity  of  convoy,  and  was  captured  on  the  11th  of  May : — It  was  held  by 
the  House  of  Lords,  that  the  expression  in  the  letter  was  positive,  and  not 
s  mere  statement  of  expectation ;  and  that  being  a  material  representation, 
the  fact  of  its  being  untrue  vitiated  the  policy.  (7) 

A  statement  made  by  the  broker  at  the  time  of  effecting  a  policy,  that 
the  ship  was  ready  to  sail  on  a  particular  day,  when  in  fact  she  had  sailed 
on  the  day  before,  was  held  to  be  such  a  material  misrepresentation,  as  to 
vitiate  the  policy.  (8) 

A.,  a  merchant  in  London,  having  an  order  in  1810,  from  B.,  a  mer- 
chant in  Perth,  for  goods,  to  be  shipped  from  London  for  Dundee,  sends 
the  goods  to  the  wharf  on  Saturday,  the  24th  of  February,  the  vessel  then 
taking  in  goods  being  the  K.  (unarmed),  which  bad  been  substituted  by  the 
>lupping  company  for  the  D.  (armed),  the  company  announcing  on  the  23d 

(1)  Coelrmic  ▼.  Fisher  (in  error),  1  C  M.  (3)  Hubbard  ▼.  Glover,  3  Camp.  313. 

&  &.  809.     a  a  nom.  FUher  v.   Coekran,  (4)  Chauraud y, Anger$Um,  Peake^sN.P. 

^  Tyrw.  496.,  affirming  &  C.  S  C.  &  M.  581.  C.  61. 

4  TjTw.  424.  (5)  Barber  ▼.  Fletcher,  Doug.  305. 

(8)  Earky.  Harris,  Doug.  357.    Bondy,  (6)  Bowden  ▼.  VaMjfhan,  10  East,  41.5. 

^«tt,  cit  ibid.  358.    Coirp.  607.    Wrij/ht  v.  (7)  i)enm«/<nfii  v.  LilUe,  3  Bligb,  S02. 

SUfim-,  11  East,  515.   Thdltusom  ▼.  Fergus-  (8)  Ellis  v.  BrutUm,  Park  on  Inxiirance. 

•».  Doug.  361.  292. 
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Wabbantibs.  and  24>th  of  February  to  all  that  inquired,  that  the  K.  and  not  the  D.  wa 
to  sail  on  the  25th  (Sundays  and  Thursdays  being  the  r^uiar  sailing  days); 
A.  dispatches  the  invoice  on  the  27th  of  February,  dated  on  that  day,  with 
advice,  that  the  goods  had  been  sent  by  the  D.,  not  naming  the  24th  as  tbe 
day  when  the  goods  were  sent  to  the  wharf,  and  leaving  it  to  be  infened 
from  the  date  of  the  invoice,  that  the  furnishing  was  made  on  the  27tfa,  ud 
that  the  sea  risk  did  not  commence  till  the  Ist  of  March ;  the  K.  suls  vitk 
the  goods  on  the  25th  of  February,  and  is  captured  on  the  2d  of  March  hf 
a  privateer :  in  an  action  brought  by  A.  against  B.  for  the  price  of  tlie 
goods,  it  was  held  in  error,  that  if  B.  had  insured  upon  the  representation 
sent  him,  he  could  not  have  recovered  from  the  underwriters.  (1) 

But  where  a  license  is  granted  for  a  voyage  to  a  hostile  country,  to  continue 
in  force  till  a  given  day,  if  the  voyage  be  bond  jide  begun  before  that  daji 
it  continues  to  be  protected  by  the  license,  though  delayed  beyond  the  daf 
by  stress  of  weather  or  other  accident,  over  which  the  assured  have  no  oou- 
trol.  (2)  So,  where  there  is  a  policy  <<  at  and  from,"  if  the  sliip  have  her 
cargo  on  board,  and  is  ready  to  sail  before  the  day  when  the  license  expires, 
although  she  is  detained  in  port  till  after  the  day  by  contrary  winds,  the 
policy  remains  valid.  (3) 


Licensed  voy- 
age to  a  hostile 
country. 


IV.  Safety  of  Ship  on  a  given  Day^ 

Bkmr  OF  Ship  The  insured  sometimes  warrants,  that  the  ship  or  goods  insured  were  safe 
j^  on  a  given  day. 

If     h'   be  ^^  Blackhurst  v.  Cockell(^)  it  appeared,  that  goods  were  insured  from 

safe  at  any  time  the  lading  of  them  on  board  the  ship,  **  lost  or  not  lost,"  and  warranted 
oftliat  day  on  ^^n  qj,  ^  particular  day:  the  ship  was  lost  on  that  day  before  the  policy 
surance  was '  '^^  underwritten ;  upon  which  Lord  Kenyou  observed,  "  The  single 
effected,  it  will  question  is,  whether  the  warranty  at  the  bottom  of  the  policy,  means  war* 
*°'^^''  ranted  well  at  the  time  when  the  defendant  subscribed  it,  or  any  time  oa 

lUlJdKen  OT  ^^^^  ^*y '  *°^  ^®  ""^  ^^  ^^  opinion,  that  if  the  ship  were  well  at  any  time 
in  Blaekhurtt  v.  of  that  day,  it  is  sufficient,  and  the  underwriter  is  consequently  liable:"  and 
CockdL  Mr.  Justice  Buller  stated,  "  The  nature  of  a  warranty  goes  a  great  way  to 

determine  this  question ;  it  is  a  matter  of  indifference  whether  the  thing 
warranted  be  or  be  not  material ;  but  it  must  be  liteitdly  complied  with ; 
and  if  it  be  so,  that  b  sufficient." 

If  an  insurance  broker  state  by  way  of  inference  and  computation,  that 
a  ship  is  at  a  certain  place  at  the  time  of  effecting  a  policy,  it  is  not  a 
ground  of  avoiding  the  policy,  though  the  broker  was  utterly  mistakeo, 
the  underwriter  not  taking  the  pains  to  inquire,  what  were  the  facts  on 
which  the  broker  formed  his  conclusion.  (5)  But  in  a  representation,  that 
a  ship  was  seen  safe  on  such  a  day,  and  had  performed  two-thirds  of  ber 
voyage,  if  it  turn  out  that  she  had  got  as  far  as  was  represented,  but  was 
lost  two  days  before  the  day  mentioned,  the  mistake  is  material,  and  makes 
the  policy  void.  (6) 

In  a  policy  on  a  ship  at  and  from  Hamburgh  to  Vigo,  with  a  warranty 


Eflfeet  of  in- 
ferential and 
pontiye  state- 
ments. 


Construction 


(1)  Arnot  V.  Stewart,  5  Dow,  274. 

(2)  Groning  v.  Crockett,  3  Camp.  83. 

(3)  Schroder  v.  Faux,  ibid.  84.  n. 


(4)  3  T.  R.  360. 

(5)  Brine  y.  Feathenttme,  4  Taunt  S69. 

(6)  MacdowaU  ▼.  Frattr,  Doug.  2ea 
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Uiat  the  ship  was  "  in  port "  on  a  previous  day,  Lord  Tenterden  observed,  Wa»»ai««s. 

**  The  only  construction  I  can  put  on  the  words  *  in  port '  in  this  policy  ^f  the  words 

1^  that  they  mean  in  the  port  of  Hamburgh,  from  which  the  voyage  was  "in  port"  by 

to  commence.    If  the  underwriters  had   been  satisfied  with  the  more  J^'^^'^JJ"" 

general  warranty  contended  for,  the  usual  warranty  of  '  safe  on  the  19th  m,^.       ^ 
of  October'  would  have  been  the  sufficient  and  proper  mode  of  express- 
Uigit"(l) 


V.  SaUmg  with  Convoy.  Saiuko  with 

COHVOY. 

If  a  ship  warranted  to  sail  with  convoy,  sail  without  convoy,  the  policy  Effect  of  sail- 

becomes  void  defectu  condiHonis,  whether  this  be  imputable  to  any  omis-  "*«  without 

sion  on  the  part  of  the  insured,  or  the  refusal  of  government  to  appoint  a  ^^^^^' 
coDvoy. 

It  makes  no  difference,  that  the  vessel  has  been  lost  from  the  exclusive 
perils  of  the  sea,  because  a  merchant  vessel  will  brave  any  danger  to  escape 
that  of  war ;  in  fact,  the  fear  of  one  danger  often  drives  us  into  greater  — 
cumphu  in  tnetuendo  mali  sit,  quam  in  ipso  illo  qwod  timetur. 

It  is  requisite,  in  order  to  "  sail  with  convoy,"  that  it  be  a  convoy  for  «  To  sail  with 
the  voyage  —  the  vessel  must  not  only  depart  with  convoy,  but  continue  with  f^"^®^ "  """*  . 
it  unless  detached  by  necessity  —  must  be  with  the  convoy  appointed  by  for  the  voyage, 
government  —  departure  must  be  from  the  place  of  rendezvous  appointed 
by  government  —  and  the  vessel  must  have  sailing  instructions. 

In  a  policy  of  insurance,  "  sailing  with  convoy  "  means  "  sailing  with 
convoy  for  the  voyage  "  (2) ;  and  a  sailing  with  convoy  to  the  general  ren- 
dezvous, is  a  sailing  with  convoy  for  the  voyage.  (3) 

A  bill  of  lading  signed  by  the  captain,  stating  the  ship  to  be  bound  to 
the  port  of  destination,  with  convoy,  amounts  to  an  undertaking  binding 
on  the  owner,  that  the  ship  shall  sail  with  convoy.  (4) 

And  where  there  is  an  undertaking  to  sail  with  convoy,  it  is  not  a  suffi- 
cient excuse,  that  the  ship  was  prevented  from  joining  the  convoy  by  the 
state  of  the  weather.  (5) 

It  is  not  requisite,  that  the  vessel  should  always  sail  with  convoy  bound   Not  requisite 
precisely  to  the  place  of  her  destination  :  —  thus,  a  policy  of  insurance  was  *^*  Jj^*^^^ 
effected  on  a  ship,  on  a  voyage  from  A.  to  C,  warranted  to  depart  with  ^^g^g^  ^1  ^j^ 
convoy  for  the  voyage.     The  convoy  appointed  was  to  B.,  a  port  in  the  convoy  bound 
course,  and  near  to  C.     This  was  held  to  be  a  compliance  with  the  war-  ^^j^i^^n. 
ranty,  and  the  underwriters  were  liable,  the  ship  being  captured  in  the 
passage  from  B.  to  C.  (6) 

Where  there  are  no  convoys  appointed  at  the  port  from  which  a  ship 
commences  her  homeward  voyage,  she  is  not  bound  to  call  for  convoy  at  a 
port  in  the  course  of  the  voyage,  from  which  convoys  are  appointed.  (7) 

On  representation  that  a  ship  will  sail  with  convoy,  whereby  the  plaintiff 
was  induced  to  put  his  goods  on  board,  the  promise  is  complied  with,  if 

(1)  CbOy  ▼.  fftmter,  M.  &  M.  81.     S  C.         (5)  Ibid. 

&  P.  7.  (6)  D'Egrnno  v.  JBewicie,  S  Hen.  Black. 

(2)  Lilfy  ▼.  Ewer,  Doug.  72.  551. 

(3)  Marshall  on  Insurance,  373.  AucBey  (7)  Park  v.  Hammond^  4  Camp.  344, 
V.  Duff,  2  B.  &  P.  1 1 1.  6  Taunt.  495.     Holt's  N.  P.  C.  80. 

(4)  Samderaan  v.  BuMher,  4  Camp.  54.  n. 
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she  follov  tbe  convoy  and  join  it,  so  u  to  prerent  the  pUntiff  fron 
maintauoJDg  an  action  against  the  owner  for  a  Iom  amlng  from  anolbtr 
eauM  after  she  has  joined.  But  it  is  othenrUe,  if,  by  rea«on  of  this  rapn- 
sentation,  the  omier  of  the  goocU  in  an  insurance  made  thereon,  w«*  * 
duced  to  warrant  that  she  would  aail  with  convoy.  (IJ 

A  ship  cannot  legally  proceed  without  convoy  from  port  to  port  tojoii 
convoy,  unleaa  a  bond  haa  been  given,  that  she  shall  not  sail  withost 
convoy.  (2) 

A  ship  licensed  to  sail  without  convoy,  provided  she  Li  armed  witbi 
certain  force,  must  take  that  force  on  board  before  she  breaks  ground.  (S) 

A  ship  licensed  to  sail  without  convoy  with  a  certain  force,  and  deariog 
out  without  giving  bond  to  sail  with  convoy,  and  without  having  the  font 
required,  cannot  l^ally  go  round  from  her  port  of  clearance  to  a  port  of 
convoy.  (4) 

If  a  ship  neglect  to  get  under  weigh  in  time,  it  u  a  breach  of  the  «u^ 
u  ranty  to  sail  with  convoy.  (5) 

If  a  ship  get  under  way  with  the  convoy,  but  wait  some  time  for  the 
master  to  come  on  board,  whereby  she  loses  her  position,  or  is  pot  in  t, 
worse  poNtion  in  the  convoy,  it  will  be  a  breach  of  the  warranty,  and  the 
underwriters  will  be  d'lscharged.  (6) 

When  a  ship  is  warranted  to  depart  with  convoy,  it  must  not  onl} 
depart,  but  continue  until  the  end  of  the  voyage  with  such  convoy,  udIcm 
prevented  by  absolute  necessity  ;  therefore,  where  a  ship  so  circumstanced 
'  did  depart,  but,  being  driven  back  by  a  storm,  put  into  and  refitted  at  u 
English  port,  from  whence  convoy  usually  suled,  and  again  sailed  witbou 
convoy:  — It  was  held,  that  the  warranty  was  not  complied  with,  and  thU 
the  loss  was  not  within  the  policy.  (7) 

Where  a  ship  suled  with  a  frigate  to  the  rendezvous,  with  diredioos  in  > 
certain  case  to  proceed  on  the  voyage ;  but  lost  the  convoy,  and  instead  of 
proceeding  to  the  rendezvous,  bore  away  for  the  port  of  destination : — 
It  was  held,  that  this  was  a  sailing  with  convoy,  sufficient  to  satisfy  a  mi- 
ranty  .(8) 

If  a  vessel  put  to  sea  vrith  convoy,  and  be  separated  by  stress  of 
weather,  she  may  proceed  on  her  voyage  without  convoy,  becauae  tbe 
separation  has  been  occasioned  by  no  human  default.  (9) 

A  vessel  which  saib  with  convoy,  and  is  driven  back  by  weather  into  her 

port  of  clearance,  may  lawfully  aail  thence  again  with  her  cai^  on  the 

voyage,  without  waiting  for  the  next  cmnvoy  from  the  same  port,  or  joining 

convoy  from  any  other  port.  (10) 

h        "A  warranty  to  sail  with  convoy  means  with  such  a  convoy  as  govno- 

"    ment  pleases  to  appoint,  and  whether  it  coniiUts  of  separate  ships  st  dif- 


(1)  CStrutia  T.  DllduB,  Peake'i  Add. 
Cbs.  141.  Quart,  Whether  ■  ahip,  insured 
ul  utd  fTom  Jamuea  to  London,  iramnted 
to  lail  with  oOdtoj,  uiiTing  too  1m«  at  the 
pUoa  of  Teadextaui  fbr  the  cohto;,  but  (bl- 
lovs  Mid  overukci  it, — hat  complied  with 
the  wunnty?  Gob  v.  Moduli,  IVUnhdl  on 
luunmoe,  667 

CB)  ffi»Uiy  »,  WaUai,  3  Taunt.  131. 
Cdtoi  T.  Hiuditf,  I  itnd.  819. 

(3)  Itrid. 


(4)  Ibid. 

(9)  Tagkr  t.  WooAuu,  Park  tn  Insgr- 
anoa.  510.      Hanhall  on  iDnmnce,  3B0. 

(6)  WaltSm  t.  ■nampm,  KkAmU  « 
Inturanoe,  3S1. 

(T)  JUnriMT.  DUbm,  Sdw.  N.F.999. 

(8)  Mmming  T  Gtif,  Uanball  on  Inait* 
■nee,  373.     3  Dong.  74. 

(9)  Jtgwia  1.  Ltgadra,  Hoh,  «6. 
(tO)  LaiHf  T.  Glovrr,  S  TaunL  19. 
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femt  stations  or  not,  it  is  a  convoy  for  the  voyage;  therefore,  on  that  point,    WARKAimxf. 
tbeie  is  no  doubt"  (1),  because  government  must  be  supposed  to  be  best 
acquainted  with  the  plans  and  force  of  the  enemy,  and  the  strength  neces- 
tiry  to  repel  their  attempts. 

If  a  ship  do  not  sail  with  the  convoy  appointed  by  government,  it  is  not  Ship  not  sail- 
a  sailing  with  convoy.    In  Hibbert  v.  Pigou  (2)  it  was  held,  that  a  sailing  j^^f  ^^y^^p^* 
under  the  convoy  of  a  single  ship,  which  formed  part  of  the  government  pointed  by 
convoy  fleet,  but  which  had  not  in  fact  joined  the  fleet  at  the  time^  nor  was  government, 
immediately  under  the  orders  of  the  admiral,  is  not  a  suflScient  compliance 
with  a  warranty  to  sail  with  convoy. 

It  is  not  sufficient  to  sail  with  a  convoy  appointed  for  another  voyage, 
though  it  may  be  bound  upon  the  same  course  for  great  part  of  the  way.  (3) 

The  sailing  with  convoy  required  by  stat  43  Geo.  3.  c.  57*  is  a  sidling 
with  convoy  for  the  voyage.  (4) 

If  a  convoy  have  sailed,  a  ship  cannot  legally  endeavour  to  overtake  it  (5) 

In  Attdiey  v.  Duff  (6)  Mr.  Justice  Heath  said,  *<  It  has  been  always  Departure 
anderstoodv  that  provisions  for  a  departure  with  convoy  have  relation  to  JJ^j^/jJ"^ 
the  custom  of  trade  and  the  orders  of  government,  and  ought  therefore  rendezvous  ap- 
to  receive  a  liberal  construction.     There  are  many  instances  in  Park's  pointed  by 
Insurance,  where  ships  have  been  warranted  to  depart  with  convoy  from  the  ^^ 
port  of  London,  but  the  convoy  having  been  warranted  to  sail  from  the  Mr.  Juatice 
Downs^  or  from  Spithead,  reference  has  been  had  to  the  orders  of  govern-  Heatb  in  And- 
ment,  and  the  warranties  have  been  held  to  be  fulfilled  by  joining  convoy  ^  ^'    ^'^' 
St  those  places."  (7) 

Where  there  is  a  warranty  in  a  policy  of  insurance,  that  the  ship  shall 
atil  with  convoy,  she  may  sail  without  convoy  from  her  loading  port  to  the 
place  of  rendezvous  for  convoy  for  the  voyage,  although  there  be  convoy 
for  ships  on  other  destinations  between  the  loading  port  and  place  of 
rendezvous.  (8) 

In  Anderson  v.  Pitcher  (9)  Lord  Eldon  said,  *'  It  is  clear  that  sailing  Saiuko  Ik- 
instructions  are  not  necessary  in  all  cases,  but  the  decisions  authorise  me 
in  saying,  that  in  general  cases  they  are  required.'*     "  Indeed,  the  reason  of  j^^^  Eldon  in 
that  rule,  which  requires  that  the  convoy  should  be  appointed  by  govern-  Andenom  v. 
ment,  shews  the  necessity  of  having  sailing  instructions,  since  without  them, 
the  ship  does  not  stand  in  that  relation,  or  under  those  circumstances  in 
which  she  can  take  the  full  benefit  of  the  government  convoy.     If  the  fleet 
be  dispersed  by  a  storm,  how  is  she  to  learn  the  place  of  rendezvous  ?     If  it 
be  attacked  by  the  enemy,  how  is  she  to  obey  signals  ?     In  short,  what 
communication  can  the  protected  have  with  the  protecting  force  ?  " 

A  warranty  to  depart  with  convoy  is  not  complied  with  unless  sailing 
instmcUons  be  obtained  before  the  ship  leaves  the  place  of  rendezvous,  if 
by  due  diligence  of  the  master  they  can  be  then  obtained.  (10) 

(1 )  Ar  Lord  MansSeld  in  Smith  v.  Bead-        (5)  Ibid. 

Aam,  eit  Park  on  Insurance^  510.  DtGarey  (6)  2  B.  &  P.  1 15. 

▼.  Oaggttt,  iMd.  511.  (7)  LethvUer*s  eatM,  S  Salk.  44S.     Gordon 

(2)  Manhall  on  Insurance,  S75.  Park  v.  Moriey,  Str.  1265.  Park  on  Insurance, 
on  Insurance,  499.      3  Doug.  224.,   vide  468. 

ctiam  AwOep  ▼.  Duff,  2  B.  &  P.  111.  (8)   Warwick  v.  SeoU,  4  Camp.  62. 

(3)  Qfhm  ▼.  Himekky,  1  Taunt.  249.  aC.  (9)  2  B.  &  P.  164.  S  Esp.  N.  P.  C.  124. 
not  &  P.  2  Camp.  51.  1  Stark.  262. 

(4)  Ibid.  (10)  Ibid. 
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But  althongh  railing  orders  are  neoeaaary  to  the  perftHTnance  of  a  wu- 
"  ranty  to  depart  with  convoy,  particular  circumstance*  may  exempt  the  in- 
sured from  Uie  general  rule.  (1) 

Thus,  a  warranty  to  sail  with  convoy  is  complied  with,  if  the  master  do 
all  in  his  power  to  obtain  sailing  instructions,  but  is  prevented  from  tc- 
quiiing  them  by  the  badness  of  the  weather,  or  by  the  commander  of  the 
convoy  refnring  to  give  them.  (2) 


•hould  belanK 
la  tbc  wbjei:t 
of  >  neutiil 


Kitiified  by  hii 
of  the  couoLry 


VI.  NaOr^  Property. 

I  f  the  insured  profess  to  be  the  subject  of  a  neutral  state,  and  mean  to  be 
insuted  as  such,  the  insurer  requires  him  to  warrant  the  ship  or  goods  to  be 
neutral  property.  This  is  done  by  inserting  in  the  policy,  either  the  wotdi 
"  warranted  neutral,"  or  "  neutral  property  ;"  and  sometimes  the  thing 
insured  is  represented,  as  belonging  to  the  subjects  of  some  neutral  state, 
whicb  of  itself,  is  equivalent  to  a  warranty.  (3) 

Neutral  property,  in  the  sense  in  which  that  expression  must  be  nndeN 
stood  in  this  warranty,  is  that,  which  belongs  to  the  subjecto  of  a  state,  m 
amitf  with  the  belligerent  powers.  (4) 

If  the  warranty  be  false  at  the  time  it  is  made,  the  policy  will  be  vwi 
ab  initios  but  it  will  be  sufficiently  true,  if  the  thing  insured  be  neutnl 
property  at  the  time  when  the  policy  is  effected,  the  chance  of  future  war 
beiijg  always  a  risk  within  the  policy :  thus,  where  a  ship  warranted  neati»l 
on  the  28th  of  November  sailed  on  the  1 1th  of  December,  and  hoslililiti 
commenced  on  the  20th  of  December,  and  she  was  captured  on  the  25th, 
it  wm  holden,  that  this  did  not  falsify  the  warranty,  and  the  insurer  wu 
liable.  (5) 

A  neutral  ship  may  carry  enemy's  property  from  its  own  to  the  enemy's 
country,  without  being  guilty  of  a  breach  of  neutrality  (6),  provided,  thi: 
neither  the  voyage  nor  commerce  be  of  a  hostile  description,  nor  otherwise 
expressly  or  impliedly  forbidden  by  the  law  of  this  country,  although  sucb 
ship,  in  consequence  of  carrying  enemy's  property,  be  either  liable  to  de- 
tention, or  to  be  carried  into  British  ports  for  the  purpose  of  search. 

Any  forfeiture  of  the  obligations  of  neutrality  by  the  wilful  act  or  omii- 
sion  of  the  assured,  or  of  the  master,  &c  after  the  commencement  of  the 
voyage  insured,  is  a  breach  of  such  a  warranty  (7)  !  nor  can  the  assured 
recover  upon  it,  for  any  loss  happening  afterwards,  though  it  proceed  from 
a  cause  wholly  unconnected  with  the  warranty,  (8) 

A  warranty  of  national  character  is  not  satisfied  by  the  owner's  being  » 
native  of  the  country  stated  in  the  warranty,  if  he  reside  and  carry  on  trade 
in  the  dominions  of  a  foreign  power ;  thus,  a  neutral  by  birth,  who  residei 
and  carries  on  trade  in  the  state  of  a  belligerent,  is  considered  for  civil 
purposes  as  adhering  to  the  enemy,  and  his  property  is  liable  to  confiscation 


(1)  WObf.  Ttflaum,  1  B.&  P.  9.  a  P. 
Ubbtrt  1.  Pigm,  3  tJoug.  SS'l.  Mirdi«ll  on 
nunnce,  374.      Fwk  on  Inauranee,  499. 

(■J)  VndoK  1.  Wihiot,  Park  on  Insurance, 
».  n.      Fictori*  t.  Ckm,  Str.  1^50. 

iA)  LoOian  V.  HrKbTim,  3  B.  &  P.499. 


(5)  Eden  V,  Parkiim,  Doug.  738.  7>- 
«n>  T.  Gtmuy,  3  T.  R.  «7.  Satoooi  i. 
Johtum.  Park  on  Inmriuicc,  5S8. 

(6)  Barker  v.  Blaia.  9  £««,  SSS. 

(7)  Garrrlt  v.  Kfluixfftoa,  8  T.  R.  SSO. 


1>  Man 


a  Ini 


B,390. 


(8)    1 


I,  3  Burr.  1419. 
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ia  a  court  of  prize ;  nor  can  he  in  such  case  warrant  his  property  as  neutral,    .Wakraktim. 
although  he  may  intend  to  return  to  his  own  country,  and  his  ship  may 
h&we  been  built  there>  and  regularly  equipped  as  a  neutral  ought  to 
be.(l) 

A  warranty  of  national  character  imports,  that  the  ship  shall  be  properly  Ship  must  bk 
documented :  thus,  a  warranty,  that  a  ship  is  «  American  "  means,  that  she  is  »*opmly  do- 
entitled  to  all  the  privileges  of  an  American  flag ;  and  if  she  have  no  pass- 
port on  board  (as  required  by  a  treaty  between  France  and  America),  the 
warranty  is  not  complied  with,  and  the  assured  cannot  recover  against  the 
underwriters,  though  in  fact  the  ship  suffered  no  inconvenience  in  the  voyage 
from  the  want  of  a  passport  (2) 

Where  a  ship  was  warranted  American,  and  the  existing  treaty  between 
France  and  America  required  an  American  vessel  to  be  furnished  in  time 
of  war  with  a  passport,  expressing,  inter  alic^  the  place  of  the  conunander's 
babitation,  but  the  sliip  insured  had  obtained  a  passport,  which  merely  de- 
scribed the  commander,  as  «  commander  of  the  ship  called  Mount  Vernon, 
of  the  town  of  Philadelphia,  of  the  burthen  of  400  tons,"  not  specifying 
therefore  as  it  ought  to  have  specified,  the  town  or  place  where  the  com- 
mander resided,  but  only  the  town  to  which  the  ship  belonged : — It  was  held, 
that  the  ship  was  not  properly  documented,  and  that  the  insured  could  not 
recover.  (3) 

It  is  not  sufficient  under  such  a  warranty,  that  the  ship  is  American  YeBsel  should 
built;  it  is  necessary,  that  she  should  be  provided  with  all  documents  re-  S*cu^n^®ye. 
quired  by  the  general  law  of  nations,  or  by  particular  treaties,  so  that  she  quired  by  the 
may  not  be  liable  to  any  impediment  or  inconvenience  in  the  course  of  the  l*^  of  nations, 
voyage.  (4) 

The  extent  to  which  the  ship  is  required  to  be  documented,  must  be  con- 
sidered with  reference  to  the  law  of  nations,  and  to  those  treaties  which  are 
binding  on  the  neutral  country  ;  a  warrant  of  neutrality  does  not  oblige  the 
neutral  owner  to  comply  with  the  peculiar  laws  and  regulations  of  belli- 
gerent powers.  (5) 

But  a  ship  warranted  of  a  particular  nation,  may  in  some  cases  falsify  Vessel  not 
that  warranty  by  a  non  compliance  with  the  municipal  laws  and  ordi-  J?™^^J2fiI[j 
nances  of  her  own   country.     Thus,  it  seems,  that  a  vessel  warranted  laws  of  her 
American,  would  not  satisfy  the  warranty  without  a  compliance  with  the  ^^^  country, 
regulations  of  the  American  Navigation  Act,  since  a  foreign  nation  might 
have  a  right   to  say,  that  they  were  only  obliged  to  respect  as  vesseb 
of  the  United  States,  those,  which  the   legislature  of  that  country  had 
resolved,  should  exclusively  be  deemed  and  denominated  as  belonging  to 
their  own  nation.  (6) 

(1)  Tabbf  V.  Benddaeky  4  Esp.  K.  P.  C.  (3)  Baring  ▼.  Christie,  5  East,  398.  1 
108.  Banng  v.  Oagett,  3  B.  &  P.  207.  Smith,  462.  Baring  ▼.  aagett,  3  B.  &  P. 
WOttm  T.  Marrgat,  8  T.  R.31.  Albretcht  v.  208.  212.  N.  B.  the  ship  had  been  cap- 
Snatmann,  2  Ves.  &  B.  323.  M*ConneU  ▼.  tured  by  the  French  and  condemned  as 
Sttlor,  8  B.  &  P.  1 1 3.  prize. 

(2)  Rich  ▼.  Parker,  7  T.  R.  705.   Kidd  v.  (4)  Rich  v.  Parker,  7  T.  R.  709,  710. 
W^ottcr,  1  Dow,  331.     Ben  v.  Caretaire,  14  (5)  PoUard  ▼.    BeU,  8  T.  R,  434.  440. 
£>tt,  394.     See  the  case  of  a  warranty  to  Bird  ▼.  Appleton,  ibid.  562.     jPrt'ce  v.  BeU, 
carry  British  and   French   licenses  (EtTerth  1  East,  663.     Meyne  v.  Walter,  Park  on  In- 
V.  TiatHo,  1  Stark.  508. ) ;  and  the  evidence  surance,  306. 

in  support  thereof,  ibid.,  vide  etiam  Anon.         (6)  Baring   v.  Ciagett,   3  B.  &  P.  205, 
Skin.  404.,  et  pott,  tit.  SHipriNO.  2C6.  -213,  214.,  vide  Chrietian  v.  Secretan,  8 
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WAftKAMTIM. 


There  is  not 
an  implied 
warranty  on 
the  part  of  the 
owner  of  the 
goods  insured, 
that  the  Teasel 
shall  be  pro- 
perly docu- 
mented.' 

Illegal  and 
piratical  acts  of 
a  foreign  state. 


There  is  not  an  implied  warranty  on  the  part  of  the  owner  of  goodf 
insured,  that  they  shall  be  in  all  respeots  properly  documented.  Where, 
through  the  negligence  of  the  captain,  the  goods  had  not  been  regvladj 
entered  in  the  ship's  manifest,  for  exportation,  as  required  by  stats.  IS  &H 
Car.  2.  c  11.  s.  3.  and  other  statutes,  the  loss  not  having  been  occasioned  by 
this  omission,  it  was  holden,  that  the  underwriters  were  liable.  (1)  In  the  csm 
of  an  insurance  upon  goods  in  a  certain  ship,  which  ship  is  not  represented 
as  a  neutral  at  the  time  when  the  insurance  is  effected,  although  she  be  in 
fact  a  neutral,  it  is  not  necessary,  that  she  should  be  documented  as  such.  (2) 

The  owners  of  a  vessel^  who  by  performing  the  legal  stipulations  of  a 
charter-party,  proved  the  confiscation  by  the  illegal  and  piratical  act  oft 
foreign  state,  do  not  thereby  avoid  their  assurance.  (3) 


Dktiatiom. 
What  is  ▲ 

DiTIATION. 


Principle 
upon  which  a 
deviation  avoids 
a  policy. 


Immaterial 
whether  the 
loss  was  con- 
sequential on 
the  deviation. 


VII.  DeviatUm. 

The  terms  of  the  policy  are  to  be  strictly  adhered  to,  for  any  variatioD 
from  the  risk  insured,  discharges  the  underwriter.  Thus,  if  a  ship  from 
unnecessary  delay  do  not  proceed  on  her  voyage  within  a  reasonable  time 
after  signing  the  policy,  the  policy  will  be  avoided.  (4)  The  principle  upon 
which  a  deviation  avoids  a  policy  is,  that  the  risk  is  changed,  for  then  more 
time  is  taken  up  in  completing  the  voyage,  than  the  underwriter  contem- 
plated on,  and  so  his  risk  is  protracted.  Thus,  where  a  vessel  insured  from 
Whitehaven  to  St  Michael's  was  forced  into  Dublin,  where  she  broke  bulk 
and  discharged  part  of  her  cargo,  it  was  ruled  by  Lord  Kenyon,  that  the 
underwriter  was  discharged.  (5) 

As  to  what  deviation  shall  avoid  a  policy,  it  is  not  material,  whether  the 
loss  of  the  ship,  be  the  consequence  of  the  deviation  or  not,  nor  for  what 
space  of  time  it  was  made,  nor  how  far  out  of  the  direct  course,  for  every 
the  smallest  deviation  changes  the  voyage  intended  to  be  insured,  and  dis- 
charges the  underwriter.  Thus,  where  the  policy  was  on  a  ship  bound  from 
Dartmouth  to  Liverpool,  she  sailed  from  Dartmouth,  but  put  into  Looe ; 
Looe  was  a  place  she  must  of  necessity  pass  by  on  the  course  of  her  voyage^ 
but  it  was  not  mentioned  in  the  policy  ;  and  though  it  was  proved,  that  no 
accident  whatever  happened  in  going  in  or  coming  out  of  Looe,  and  that  she 
was  lost  after  she  had  cleared  it,  and  got  to  sea,  yet  Mr.  Justice  Yates  ruled) 
this  to  be  a  deviation,  and  to  avoid  the  policy.  (6) 

If  a  ship,  having  liberty  to  put  into  one  port,  puts  into  another  equally  In 
her  way,  this  is  fatal,  though  neither  tlie  risk  nor  the  premium  would  have 
been  greater,  if  this  had  been  permitted  by  the  policy.  (7) 


T,  R.  1 97.,  and  GarreU  v.  KensingtoHt  ibid. 
2S1.,  as  to  documents  of  neutral  vessel. 

(1 )  CamUhen  v.  Gray,  3  Camp.  142.    15 
East,  35. 

(2)  Dawton  v.  Atty,  7  East,  367.     BeU  v. 
Cdffftnrs,  14  ibid.  393. 

(3)  SeweU  v.  Boyal  Exchange  A»Burance 
Comp.  4  Taunt.  856. 

(4)  Chitty  V.   Seiwint  2  Atk.  359.      To/- 
kMce  V.  Dewar,  I  Camp.  505.    Ougier  v.  /<»- 


ninffB,  ibid.  n.  Mount  v.  Larkiut,  8  Bill|^ 
108.  rec(^.  in  Freeman  v.  Taylor,  ibid.  J  39. 
Palmer  v.  MarshaU,  ibid.  317.,  sed  vide 
Palmer  v.  FeHning,  9  ibid.  460. 

(5)  Stitt  V.  Warden,  2  Esp.  N.  F.  C  6ia 

(6)  Fox  V.  Black,  Exeter  Sum.  Ass.  1767, 
cit.  1  Esp.  N.  P.  90.  Town9on  v.  Gnyim,  cit 
Marshall  on  Insurance,  179. 

(7)  ElHoi  V.  Wilson,  7  Bro.  P.  C  459.  1 
Phillips  on  Insfuranoe,  484. 
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Bat  where  a  vessel,  sailing  from  London  to  Grenada,  was  insured  on  freight  WAaaAimBi. 
at  sod  from  Grenada  to  London,  aad  arrived  in  safety,  and  proceeded  to 
ddiFcr  her  outward  cargo  in  different  bays  of  the  island  (where  there  is 
bat  one  custom-house),  and  was  lost  in  entering  a  bay  to  which  she  was 
going  for  the  doable  purpose  of  delivering  the  remainder  of  her  outward, 
and  taking  in  a  homeward  cargo: — It  was  held,  that  this  was  not  a  devi- 
ation, and  that  the  underwriters  were  liable  for  the  loss  of  the  homeward 
freight  (1) 

A  deviation  does  not  avoid  the  contract  ab  initioy  but  only  determines  it  Effect  of  de^ 
from  the  time  of  the  deviation,  from  which  the  underwriter  is  discharged  ^"''*^ 
from  responsibility. 

The  clause  introduced  into  policies  giving  liberty  to  the  insured  « to  touch.  Liberty  "to 
rtay,  trade,  &c  at  any  ports  or  places"  in  the  course  of  the  voyage,  is  in-  J^d^^-^c!'i« 
terpreted  as  subordinate  to  the  voyage  insured,  which  is  the  principal  object  subordinate  to 
of  the  contract ;  and,  in  cases  of  doubt,  it  must  be  understood  with  reference  *Jl?*^^***  ^ 
to  the  laws  of  commerce,  and  the  usage  of  the  particular  trade.  (2)    If, 
therefore,  there  be  in  the  policy  a  liberty  to  touch,  stay,  and  trade  at  any 
ports  and  places4n  the  voyage,  such  a  liberty,  however  general  the  words 
may  be,  does  not  give  the  captain  a  power  to  change  the  regular  course  of 
the  voyage  insured,  which  he  must  keep  constantly  in  view : — It  only  ex- 
tends to  the  ports  and  places  in  the  usual  and  ordinary  course  of  the 
voyage.  (3) 

Where  a  ship,  insured  to  Martinique  and  all  or  any  of  the  Windward  and 
Leeward  Islands,  landed  the  greatest  part  of  her  cargo  at  Martinique,  and 
sailed  with  the  rest  to  Antigua,  where  she  was  wrecked  while  stopping, 
partly  to  dispose  of  the  residue  of  the  outward  cargo,  and  partly  to  ob- 
tain a  homeward  cargo:-*- It  was  held,  that  the  underwriters  were  not 
Uable.(4) 

On  a  policy  at  and  from  Para  to  New  York,  with  leave  to  call  at  all  or 
any  of  the  Windward  and  Leeward  Islands  and  colonies  on  her  passage  to 
New  York,  and  to  discharge,  exchange,  and  take  on  board  the  whole  or  any 
part  of  any  cai^o  or  cargoes,  at  any  ports  or  places  she  might  call  at  or 
proceed  to,  particularly  at  all  or  any  of  the  Windward  and  Leeward  Islands, 
withoQt  being  deemed  any  deviation :  —  It  was  held,  that  the  ship  having 
proceeded  to  two  of  the  Leeward  Islands  for  a  purpose  wholly  unconnected 
with  the  voyage,  it  was  a  deviation.  (5) 

In  BoUomley  v.  BoviU  (6)  it  appeared,  that  a  policy  on  a  ship  '*  from 
London  to  New  South  Wales,  and  from  thence  to  all  ports  and  places  in 
the  East  Indies  or  South  America,  with  liberty  to  take  in  and  land  goods 
and  passengers,  and  to  trade  backwards  and  forwards,  and  forwards  and 
backwards,"  had  been  effected.  On  the  vessel  arriving  at  New  South 
Wales,  the  captain  was  ordered  by  his  owners  to  proceed  on  a  trading 
▼oyage  to  New  Zealand,  and  from  thence  direct  to  South  America.  He 
proceeded  to  New  Zealand  with  passengers,  and  was  returning  from  thence 
to  New  South  Wales,  when  the  ship  was  totally  lost: — It  was  held,  that 

(1)  Wam  ▼.  UaUr,  7  D.  &  R.  1.  4  B.  4  Taunt  511.  ndUtt  ▼.  AOnutt,  3  ilnd. 
kC.5S8.     IC.  &P.  237.  419. 

(2)  Urtpihart  ▼.  Barnard,  1  Taunt.  450.  (4^)  IngUt  v.  Fawr,  3  Camp.  437. 

(3)  Liumbn  ▼.    WUton,  and   Laoabrt  ▼.  (5)  Hanmond  ▼.  Reid^  4  B.  &  A.  72. 
ITater,  Dong.  271.      Langhorn  j.  Attnuttt  (6)  .5  B.  &  C.  210.     7  D.  &  R.  702. 

6u  4 
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Warkamtim.    the  sailing  from  New  South  Wales  to  New  Zealand  and  back  wa»  a  devi- 
ation  from  the  voyage  insured^  by  which  the  insurers  were  discharged.  (1) 
Liberty  to  If  a  ship  have  liberty  to  touch  and  stay  at  a  place  in  the  couxse  of  the 

d^j!^^-^f  ^^y^^  *®  ™'*®*  confine  herself  strictly  to  the  terms  of  the  liberty  so 
trading  or  given ;  any  attempt  to  trade,  therefore,  during  her  stay  there,  aa  by  shipping 

breaking  balk,    q^  landing  goods,  will  amount  to  a  species  of  deviation,  and  discharge  tbe 

underwriters,  unless  the  ship  have  liberty  to  trade  as  well  as  to  touch  and 

stay  at  such  place.  (2) 

Liberty  to  A  liberty  to  touch  and  discharge  goods  at  a  place,  will  not  warrant  the 

charireffoods'    ^^apt^^**  "*  taking  in  a  new  cargo  there,  even  while  the  ship  is  detained 

will  not  war-      by  contrary  winds,  for  this  would  be  a  new  adventure  not  within  the  tenos 

^o/ane^**  of  the  policy.  (S) 

cargo.  I^  IS  ^'^^  <^  implied  condition  in  a  common  policy  on  ship  and  freight, 

It  is  not  an  that  the  ship  shall  not  trade  in  the  course  of  her  voyage,  if  that  may  be 
implied  oon-  ^oq^  without  deviation  or  delay,  or  otherwise  increasing  the  risk  of  the  is- 
ship  shall  not  Burers ;  and  therefore,  where  a  ship  was  compelled  in  the  cousse  of  her 
trade  in  the  voyage  to  enter  a  port  for  the  purpose  of  obtaining  a  necessary  stock  of 
*^o^1re.°  provisions,  which  she  could  not  obtain  before  in  the  usual- course  by  ressoi 

of  a  scarcity  at  her  lading  ports ;  and  during  her  justifiable  stay  in  the 

port  so  entered  for  that  purpose,  she  took  on  board  bullion  there  on  freight, 

which  the  jury  found  did  not  occasion  any  delay  in  the  voyage : — It « 

held  not  to  avoid  the  policy.  (4) 

Vessel  may  So,  likewise,  in  Urquhnrt  y.  Barnard  (5)  it  was  held,  that  if  a  ship  have 

chimdbedi^ing  l>l>c^7  ^  touch  at  a  port,  it  was  no  deviation  to  take  in  merchandise  during 

her  allowed        her  allowed  stay  there,  if  she  did  not  by  means  thereof,  exceed  the  period  al- 

stay  at  her         lowed  for  her  remaining  there^  a  communication  having  been  made  to  the 

place* 

underwriter,  that  the  ship  was  to  touch  for  the  purposes  of  trading. 

On  a  policy  at  and  from  London  to  New  South  Wales,  and  from  theaoe 
to  the  ship's  loading  port  or  ports  in  the  East  Indies,  and  elsewhere,  and 
that  she  might  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or 
places  whatsoever  and  wheresoever,  and  for  any  purpose  whatsoever:  the 
ship  sailed  from  London  with  convicts  to  New  South  Wales,  where,  harisg 
discharged  them,  she  proceeded  in  ballast  to  Batavia,  where  she  took  on  board 
a  quantity  of  iron,  and  discharged  the  same  at  Sourabaya,  and  was  there 
loaded  with  a  full  cargo  of  rice,  with  which  she  proceeded  to  the  Mauritios, 
where  it  was  discovered,  that  she  had  sustained  an  injury,  alid  she  was 
accordingly  broken  up :  —  It  was  held  to  be  no  deviation,  although  it  vas 
insisted,  that,  by  the  terms  of  the  policy,  the  ship  was  only  warranted  to  go 
to  her  loading  ports,  and  not  to  trade  or  take  in  a  fresh  cargo.  (6) 

On  a  policy  at  and  from  Pemambuco,  or  any  other  port  or  ports  in  the 
Brazils,  to  London,  '*  beginning  the  adventure  from  the  loading  the  goods 
on  board  the  ship,  on  the  *  termination '  of  her  cruise,  and  preparing  for  her 
voyage  to  London."    The  ship,  on  the  termination  of  her  cruise,  touched 

(1 )  Aaer  tbe  arrival  of  the  ship  at  New        (2)  Stitt  v.  Wdrdett,  S  Esp.  N.  P.  C  Sia 

South  Wales,  she  was  protected  by  the  policy  S<ify  ▼.  Whiimore,  5  B.  &  A.  45.,  et  vide 

so  long  only,  as  she  was  sailing  on  a  voyage  Forshaw  v.  Chabert^  3  B.  &  B.  158. 
either  to  South  America  or  to  the  East  In-         (S)  Sheriff  y.  Potts,  5  £sp.  N.  P.  C.  96. 
dies,  or  on  some  intermediate  voyage,  having        (4)  Raine  v.  Bell,  9  East,  195. 
for  its  ultimate  object  the  accomplishment  of        (5)1  Taunt.  450. 
a  voyage,  cither  to  South  America  or  to  the        (6)  Armet  v.  Inne$,  4  Moore,  150. 
East  Indies.    5  B.&  C.  210.    7  D.&  R.  702. 
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^  IVnambQco ;  but  failing  to  procure  a  cargo  there,  she  proceeded  for  St.    Wa»aiitiks. 
Salndor,  aod  was  lotst  on  her  voyage  thither: — It  was  held,  that  the  ship's 
piooeeding  for  St  Salvador,  was  no  deviation.  (1) 

If  a  ship  be  insured  upon  a  trading  voyage,  it  is  incumbent  on  the  insured  Tradingmust 
lo  carry  on  that  trade  with  usual  and  reasonable  expedition,  otherwise  their  ^^^jj  reofon- 
oooduct  will  amount  to  a  deviation,  and  discharge  the  policy.  (2)  Me  expe- 

A  ship  from  Stockholm  to  New  York  was,  by  the  course  of  the  voyage,  ^^^ 
to  teach  at  Elsineur  for  convoy,  and  to  pay  the  Sound  dues  ;'and  the  owner 
of  sheep  on  board  took  in  a  short  stock  of  provender  for  them  at  Stockholm, 
and  laid  in  the  rest  at  Elsineur  before  the  Sound  dues  could  be  paid : — It 
was  held,  that  the  voyage  not  being  thereby  delayed,  though  the  occur- 
rence was  foreseen  and  intended,  the  policy  was  not  avoided,  but  the 
Boderwriters  were  liable  for  a  subsequent  loss  of  the  ship  by  the  perils  of 
the  sea.  (3) 

Under  a  policy  of  insurance  of  goods  at  and  from  London  to  any  port  or 
ports,  place  or  places,  in  the  Baltic,  backwards  and  forwards,  with  leave  to 
touch  and  stay  at  any  ports  and  places  for  all  purposes  whatsoever ;  the 
assured  may  wait  at  any  port  for  information  as  to  what  port  in  the  Baltic 
the  ship  might  safely  proceed  to  discharge -her  cargo,  that  being  one  of  the 
objects  of  the  adventure  arising  out  of  the  troubled  and  shifting  state  of  the 
different  governments  on  the  Baltic  shore  from  the  pressure  of  the  French 
arms:  and  this  liberty,  it  seems,  is  not  abridged  by  a  subsequent  special 
leave  given  to  wait  for  information,  &c  off  any  ports  and  places.  (4) 

If  ports  of  call  are  named  in  a  policy  in  a  successive  order,  the  ship  must  Forts  of  call 
take  them  in  the  same  succession  in  whiph  they  are  named.  (5)  named  in  suc- 

^  cessire  order. 

If  the  ship's  ports  of  discharge  are  only  mentioned  generally,  but  not  rp. 
specifically  named  in  the  policy,  the  ship  must  go  to  them  in  the  geogra-  must  be  uken 
pliieal  order  in  which  they  occur;  and  taking  them  out  of  that  order,  in  their  geo- 
nnless  this  be  warranted  by  usage  or  by  necessity,  will  be  a  deviation.  (6)      order,  when 

If  there  be  several  ports  of  discharge  mentioned  in  the  policy,  the  ship  not  speciiically 
must  not  invert  the  order  of  these  places  as  they  stand  in  the  policy,  but  ™^°^^^°®^* 
most  go  to  them  in  the  order  in  which  they  are  named,  unless  some  usage  geverarports  of 
or  particular  necessity  intervene  to  vary  the  general  rule.  (7)  discharge,  they 

Under  a  policy  from  London  to  the  ship's  discharging  port  or  ports  in  the  ™"^  ^  visited 
Bakic,  with  liberty  to  touch  at  any  port  or  ports  for  orders,  or  any  other 
parpose,  the  ship,  in  touching  for  orders  before  she  had  selected  her  port  of 
discharge,  is  not  confined  to  take  the  ports  in  the  successive  order  in  which 
they  lie  in  the  course  of  the  voyage,  but  may  return  to  a  port  she  has  quitted, 
for  orders  as  to  her  port  of  discharge.  (8) 

After  she  has  selected  her  port  of  discharge,  she  must  touch  at  ports  only 
in  their  successive  order.  (9) 

Upon  a -policy  on  a  ship  "  at  and  from  Antigua  to  England  with  liberty  «  At  and  from 
to  touch  at  all  or  any  of  the  West  India  islands,  Jamaica  included :  "— It  £^^^^,? 

(1)  Lambert  ▼.  Uddard,  Marshall  on  In-  (5)  Gairdntr  ▼  Senhouty  3  Taunt.  16.,  et 

<iiraoce,  135.     5  Taunt  480.  Tide  Bragg  ▼.  Andermm^  4  ibid.  S29. 

(S)  Hartleys,  BtiggiUf  Park  on  Insurance^  (6)  Glcuon  ▼.  Simmondst  cit.  6  T.  R.  533. 

468.   Marshall  on  Insurance,  194.    3  Doug.  (7)  Beatton  v.  Haworth,  ibid.  531.   Man- 

39.    Parkintom  ▼.  CoUitr^   Park  on  Insur-  dm  ▼.  Reid,  3  East,  572. 

ncc,  470.  recog.    in  Mouad  ▼.  Larkitu,  8  (8)  Andrews  r.  Afe/ZwA  (ta  envr),  5  Taunt. 

Bing.  121.  496.     2  M.  &  S.  27.     16  East,  312.,  et  vide 

(3)  Cormaek  ▼.  GiadHtme^  1 1  East,  347.  DrUeol  v.  BovU,  1  B.  &  P.  313. 

(4)  Hueker  ▼.  AOhwU,  15  ibid.  278.  (9)  Ibid. 


"  At  and  (him 
LoDdan  to 
Madraa  and 
CalnitU.* 


LUboD,  to  call 
■I  taj  one  port 
in  FoitugaL" 


8eTille,ud 
thence  to  Bu- 


port  of  lading 
io  North 

IJverpooL" 
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was  held,  that  the  ship  under  the  protection  of  thia  pcdicf  might  tooeb  a 
aojT  of  the  Weat  India  islands,  although  not  in  the  direct  oonne  from  A>- 
tigua  to  England,  and  aiaj  at  such  a*  she  visited,  the  ttnie  necctmr  t* 
complete  her  faometrard  cargo,  (i) 

Policy  "  on  goods,  specif  and  effects,"  at  and  from  London  to  Matoi 
and  Calcutta,  with  liberty  to  touch,  stay,  and  trade  at  any  ports,  &c.  ulil 
the  vessel  shall  arrive  at  her  last  loading  port  in  the  East  lodiea  or  Chin: 
—  It  was  heli,  that,  by  the  usage  of  the  East  India  trade,  tfau  ptdiey  coren 
an  intermediate  voyage  from  Madras  to  Bengal,  the  veteel  arrivii^  at  M^ 
dras  too  late  to  proceed  that  sean>n  to  China.(2) 

Where  a  ship  insured  at  and  from  Lisbon  had  liberty  to  call  at  any  sne 
port  in  Portugal  for  any  purpose  whatsoever,  and  after  Leaving  Liabes 
sailed  to  complete  her  cargo  to  Faro,  a  port  to  the  southward : — It  wm 
held,  that  the  permiwion  must  be  restrained  to  the  northward  ports  on  ha 
way  to  England,  and  that  she  had  deviated  by  going  southward.  (3) 

Under  a  policy  insuring  a  brigantine  "  at  and  from  London  to  Serile, 
and  thence  to  Barcelona,  and  at  and  from  thence  and  two  other  ports  ii 
Spain  to  a  port  in  Great  Britmn;"— It  was  held,  that  Solve,  aplaoelfof 
in  a  bay,  having  warehouses  and  a  jetty,  with  a  depth  of  water  suffioai 
for  feluccas  but  not  for  large  shipa,  and  a  good  roadstead  anchorage  vImk 
•hips  lie  and  are  loaded  by  means  of  small  craft,  having  also  a  custom-honK 
and  officers,  is  a  "  port "  within  the  meaning  of  the  policy,  (i) 

An  insurance  was  effected  on  a  ship  "at  and  from  her  port  of  lading ii 
North  America  to  Liverpool ; "  she  took  in  part  of  her  cargo  at  K.  i* 
New  Brunswick,  and  then  sailed  from  thence  to  B.  in  the  same  prorinct, 
seven  miles  distant,  on  the  same  bay  of  the  sea.  She  there  oomideted  ber 
cargo,  and  then  relumed  to  K.  to  receive  pmvisiona,  Sic,  after  which,  iht 
sailed  for  England,  and  was  lost  on  the  voyage.  B.  was  not  in  the  wv 
from  K.  to  LiverpooL  B.  and  K.  were  situate  on  creeks  opening  into  tk 
bay,  and  were  spoken  of  by  some  persons  as  ports,  but  neither  of  them  hid 
a  custom-house.  They  had  custom-honse  officers,  and  were  under  tk 
jurisdiction  of  the  custom>house  of  St.  John,  New  Brunswick: — ItwM 
held,  that,  after  the  ship  had  b^nn  to  load  at  K.,  that  was  her  pwt  of 
lading ;  that  the  term  of  "  port  of  lading  "  in  the  policy,  did  not  alio*  «f 
her  afterwards  going  to  B. ;  and  that  her  doing  so,  was  a  deviation.  (5) 

The  power  given  in  the  policy  to  a  ship  having  letters  of  marque  DUt 
be  strictly  punned,  and  cannot  be  extended  by  construction  beyond  iii 
plain  and  obvious  meaning. 

In  the  case  of  merchant  ships  with  a  letter  of  marque,  it  was  resolved  is 
Jeify  V.  Waiier(6)  that  they  might  give  chose  to  an  enemy's  ship  withoil 
being  guilty  of  a  deviation,  but  that  they  could  not  cruise,  for  such  might 
lengthen  the  risk  to  an  immoderate  length.  (7) 

(1)  Metcalfiv.  Parry,  4  Cunp.  IS3.  (4)  Sta  Imtmaa  Con^mg  of  SctUaii  f. 

(3)   (Ingmy   1.    Cliriitit,   3  Doug.  419.  Gavin,  4  Bligb   N.  &  £TB.     S  Dow  &  C 

Firk  on  Iiuunnos,  14.  83.  1S9. 

(3)  Ba^  T.  Hanur,  Fatlt  on  Insurance,  (5)  Srim  y.  Taylair,  4  A.  &  E.  HI.. 

441.     MantiBil  on  iowniiee,  184.    Saniai  vide  etiam  M  to  the  definition  of  "  put.' 

T.   Rtat,   Park    on    loiuianee,    445..  vide  Ki)tgitoii-upim-H<Jl  Dod  Cgapi  t.  Brvtm, 

elism  Hmittr  v.  LteliUf,  10  B.  &  C  858.  S  B.  &  Ad.  58. 

a.C.Onerror)coaGn«edLa>MtfT.  Holler,  (6)  1  Eq..  N.  P.  91. 

5  M.  &  P.  457-     7  Bing.  517.     1  C.  &  J.  (7)  Vide  etim  Par  i 

493.     1  TfT*.  355.  SOS. 
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Liberty  given  in  a  policy  on  a  fishing  voyage,  to  chue,  capture,  and  man    WAft»AHTKs. 
prizes,  does  not  authorise  the  ship  to  lie  by  nine  days  off  a  port,  waiting  for 
an  oMmy's  ship  to  come  out  when  she  shoukl  have  completed  her  cargo, 
altJioQgh  she  lay  in  wait  during  that  time,  within  the  limits  of  her  fishing 
groiiDd.(l) 

A  liberty  given  in  a  letter  of  marque  ^*  to  chase,  capture,  and  man  prizes  "  Liberty  **  to 
vili  not  enable  her  to  convoy  a  priie  taken  by  her  into  port  (2)  ^?Si^''*""* 

Leave  granted  in  a  policy  of  insurance  on  a  fishing  voyage  to  see  prizes  prizes,**  wiU 
into  porty  does  not  authorise  the  ship  to  remain  in  port  till  a  prize  receives  not  enable  her 
necessary  repairs,  which  she  could  not  otherwise  have  had ;  and  at  most  p^^^**^ 
extends  to  seeing  the  prize  moored  safely,  and  giving  the  necessary  orders 
for  her  final  destination.  (S) 

Sometimes  a  policy  on  a  ship  of  force,  with  letters  of  marque,  contains  a  Liberty  to 
daose  giving  liberty  to  cruise  for  a  certain  term  in  the  course  of  her  voyage.  ^^jJJ^^'jLl  • 
If  it  be  meant,  that  this  term  shall  consist  of  different  periods  of  time  taken  the  Toyage. 
iepantely,  it  ought  to  be  so  expressed,  otherwise  the  cruise  will  be  taken  to 
be  for  one  continued  period  of  time,  and  not  for  several  periods  amounting 
to  that  time.  (4) 

A  deviation  that  will  discharge  the  insurer  roust  be  a  voluntary  departure  What  is  not  ▲ 
from  the  usual  course  of  the  voyage  insured,  and  not  warranted  by  any  Dk^iatiok. 
necessity ;  if  a  deviation  can  be  justified  by  necessity,  it  will  not  affect  Gemmallt. 
tbe  contract,  and  necessity  will  justify  a  deviation^  though  it  proceed  from 
a  cause  not  insured  against :  thus,  in  Scott  v.  TTuftnpson  (5)  Chief  Justice 
Mansfield  said,  **  A  deviation  never  puts  an  end  to  the  insurance,  unless  it 
be  the  voluntary  act  of  those,  who  have  the  management  of  the  ship ; "  as 
where  the  deviation  is  occasioned  by  force,  which  in  such  a  case  is  neces- 
nty ;  and  there  is  no  ground  for  the  distinction  between  a  policy  compared 
to  sea  risk  and  fire,  and  a  general  policy  including  all  risks.  (6) 

In  cases  such  as  these  it  must  appear,  that  such  deviation  was  clearly 
through  necewity,  for  if  it  was  used  for  any  trading  or  such  like  purposes, 
it  is  not  an  excusable  deviation ;  and  therefore,  if  the  ship  be  compelled  to 
leave  her  direct  course  by  such  necessity,  she  must  proceed  to  such  place 
of  safety  in  direct  course,  and  in  the  shortest  possible  time.  (7) 

One  general  principle  pervades  all  the  cases  on  this  point,  namely,  that  if  The  extent  of 
the  captain,  in  departing  from  the  usual  course  of  the  voyage,  act  fairly  and  ****  ^T^f  *"* 
bond  fide,  and  according  to  the  best  of  his  judgment,  for  the  benefit  of  all  ti6ed  by  the 
parties  concerned,  and  have  no  other  view  than  to  conduct  the  ship  and  degree  of  ne- 
eai^o,  by  the  safest  and  shortest  course,  to  her  point  of  destination,  what  he  ^^^^^J' 
does,  is  within  the  spirit  of  the  contract,  and  the  voyage  will  still  be  pro- 
tected by  it.     The  ship  may  go  out  of  the  way  to  avoid  danger,  and, 
in  that  case,  will  be  judged  by  necessity.    But  a  necessity  to  justify  a 
deviation  must  be  a  real,  inevitable,  and  imperious  necessity,  not  created 
hy  the  insured  himself,  or  any  agent  of  his.    The  duration  and  extent 
of  it  must  be  warranted  by  the  degree  of  the  necessity ;  the  ship  must 
parsue  the  voyage  of  necessity,  so  as  to  get  to  her  port  of  destination 
in  the  shortest  and  most  expeditious  manner ;  and  any  wilful  departure 

(1)  mtbert  ▼.  Hattiday,  2  Taunt  428.  (5)  1  N.  R.  181. 

(3)  Lawrenee  ▼.  SydAotham,  6  East,  45.  (6)  Ibid. 

(S)  Jarratt  v.  Ward,  1  Camp.  263.  (7)  Lavabre  ▼.  WUioji,  Doug.  284.     Har- 

(4)  Syer$  ▼.  Bridge^  Doug.  527.  ringUm  v.  HdUtddf  Park  on  Insurance,  445. 
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Wak^awmm.    from  the  direct  coane  of  this  new  voyage,  or  any  unneceBBary  delay  theren, 

viU  be  a  new  deviadoo,  that  will  diBcharge  the  underwriters  in  the  likt 

manner,  as  if  it  had  been  a  wiirul  deviation  IVom  the  ori^nal  voyage.  (I) 

To  determine  therefore  in  any  cuci  whether  a  departure  from  the  direa 

course  of  the  voyage  insured  amouota  to  such  a  deviation,  ta  will  discliup 

the  insurer,  it  will  be  proper  to  attend  to  the  motives,  end,  and  cotisequaica 

of  the  act,  as  the  true  criterion  of  judgment.  (2) 

An  iDtentioa  An  intention  to  deviate  will  not  avoid  the  policy,  if  a  loss  happen  wUe 

Ml  t^oid  ^e      '''^  •'''P  "■•  '"  ''"  diract  course  (S) ;  therefore,  if  a  partial  losa  happen  ii 

policy.  the  case  of  an  insurance,  and  in  the  same  voyage  a  deviation  be  aftennnk 

made,  the  insured  will  recover  for  such  partial  loss :  for  the  policy  u  ool; 

discharged  from  the  time  of  the  deviation.  (4) 

Whete  tba  But,  if  in  fact  the  ship  do  not  in  any  retpeot  proceed  .on  the  voyage 

1*'P  ^"^^J^    insured,  though  she  may  be  in  the  track  of  it,  yet  wUl  the  policy  bedi^ 

p"r.J^«itlM    charged.  (S) 

^°y*f  '"'  The  foregoing  principles  will  receive  illustration  in  Hare  v,  7>ant(6), 

'"  in  which  Mr.  Justice  Bayley  observed,  "  Where  the  insurance  is  on  a  vojip 

Mr  Ju^in        ^°  ^  given  place,  and  the  captain  when  be  sails,  does  not  mean  to  go  to  tint 

Bajiey  in  Ban  place  at  all,  he  never  sails  on  the  voyage  insured.     But  where  the  ultimite 

T.  TVoTu.  termini  of  the  intended  voyage  are  the  same,  as  those  described  in  the  pcJicj, 

although  an  intermediate  voyage  be  contemplated,  the  voyage  is  to  be  eoa- 

sidered  the  same,  until  the  vessel  arrive  at  the  dividing  point  of  the  tvo 

voyages.      The  departure  from  the  course  of  the  voyage  insured,  dies 

becomes  a  deviation,  but  before  the  arrival  at  the  dividing  point,  there  is  do 

more  than  an  intention  to  deviate,  which,  if  not  carried  into  effect,  will  not 

vitiate  the  policy.     In  Ketchi/  v.  JRj/an(7)  the  policy  was  at  and  fn» 

Grenada  to'Liverpool.     The  ship  sailed  for  Liverpool;  but  tliecaptaisi 

before  the  commencement  of  the  voyage,  had  formed  a  design  to  touch  it 

Cork  on  her  way.     She  was  totally  lost  before  she  arrived  at  the  dividing 

point,  but  the  termini  of  the  intended  voyage  being  really  the  same,  as  thoae 

described  in  the  policy,  the  court  held  it  must  be  considered  the  sune 

voyage  ;  and  that  a  design  to  deviate  not  effected,  would  not  determine  the 

policy,  and  they  observed,  that  the  ship  was  bound  to  Liverpool,  although 

she  had  also  clearances  for  Cork." 

WutRE  Tn«  A  deviation  is  permitted,  where  it  is  in  accordance  with  the  known  usage 

xm  A  Di-  A  ship  insured  from  London  to  Nantz,  touched  at  Ostend,  all  her  deU' 

TiATioH.  anoes  being  to  Ostend  only;  but  it  being  proved  U>  be  the  usage  of  dw 

trade  to  clear  for  one  port  and  go  to  another  to  avoid  the  French  duties 

the  policy,  was  lield  to  be  good  against  the  underwriter.  (8) 

When  paViL-)  A  policy  at  and  from  a  place  will  attach  on  a  ship  while  under  repair, 

Btiiuhirs.  jj  ,|g^  being  necessary,   that  she  should  be  seaworthy  when  a  policy  it 

effected.  (9) 

(_l)  Laoabrt  1.  mUat.  Doug.  S81.  (S)    Wbaldridgt    v.    Bafdtll,    Doog.    IS. 

(!)  Per   Lord  Msmfield    in    Enderbg   *.  Way  v.  Modigliani,  S  T.  R.  30. 

Flttcktr,  Bt  N.  P.  T.  V.  1780.  cit  Minhdl  (6)  T  B.  &  C.  17. 

on  losurance,  199.    B^f  t.  Soj/al  Exdaits'  (^)  ^  Hen.  Black.  SIS. 

Auunact  Comp.  1  Burt.  347.  (B )  PAucAe  t.  Fltltlur,  Doug.  £50-    Bmi 

(9)  Foltr  T.  Wibiur,  Str.  1349.     MMdie-  t.  Goniala,  2  Salk.  445. 

uoodv.  Blaka,TY.  R.  163.  (9)   Smilk  y.  Svrridg*,   4  Esf.  N.  V.  C 

(4)   Gimn  *.  Young,  2  Salk.  444.     2  LA  25. 
Rsym.  840. 
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Bat  though  unnecessary  delay  is  equivalent  to  a  deviation,  and  will  dis-    Wariiakms. 
thuge  the  underwriters,  yet  where  a  ship  is  insured  at  and  from  a  place, 
the  dme  spent  before  her  departure  in  necessary  repairs,  will  not  be  deemed 
11  nnoecessary  delay.  (1) 

The  want  of  necessary  repairs  is  another  excuse  for  departing  from  the  'Secksbakt 
direct  course  of  the  voyage.  If  the  ship,  from  stress  of  weather,  or  any  ^"^™- 
other  cause,  be  reduced  to  such  a  state,  that  she  cannot  fairly  proceed  on 
her  voyage  without  repairs,  the  captain  will  be  justified  in  carrying  her  to 
wme  port  the  least  out  of  his  course,  where  such  repairs  can  be  had ;  and 
he  most  content  himself  with  such  repairs,  as  can  be  most  expeditiously 
doDe,  80  as  to  enable  the  ship  to  perform  the- voyage  insured.  (2) 

If  the  ship  deviate  for  the  purpose  of  repair,  this,  like  every  other  voyage  The  voyage  of 
of  necessity,  must  be  pursued  in  the  most  expeditious  manner;  for  if  it  J^^Ji^he 
appear  to  have  been  undertaken  for  any  other  object  than  repairs,  it  will  most  expe- 
not  justify  the  deviation ;  or  if  there  be  any  unnecessary  delay  in  getting  ditiou*  manner, 
the  repairs  done,  this  will  be  equivalent  to  a  new  deviation  (3) ;  in,  fact, 
the  deviation  from  necessity  must  be  justified  by  the  necessity,  both  as  to 
the  substance  and  manner  of  it,  and  nothing  more  must  be  done,  than  what 
the  necessity  requires. 

Though  a  ship  is  not  at  liberty  to  break  bulk  during  her  voyage,  yet  if  VxsnL  too 
ID  the  course  of  her  voyage,  she  appear  to  be  heavily  laden,  so  that  it  ""^^'"-^ 
he  necessary  to  lighten  her,  she  may,  at  the  next  convenient  place,  land,  or  in  Wamt 
and  sell  a  part  of  her  cargo.    So,  if  she  be  found  to  require  ballast  and  *"  Ballast. 
cannot  safely  proceed  on  her  voyage  without  it,  she  may,  at  the  most  con* 
venient  place,  take  ballast  on  board,  or  even  goods  to  supply  the  place  of  , 

goods,  (4) 

It  is  a  principle,  that  what  is  occasioned  by  the  act  of  God,  shall  be  im-  Strsss  of 
puted  to  no  man  as  a  fault ;  consequently^  if  a  ship  be  driven  out  of  her 
eoone  by  stress  of  weather,  or  if  she  become  leaky,  she  may  go  out  of  the 
direct  course  to  another  port  to  repair.  (5) 

If  a  ship  be  driven  out  of  her  course  by  a  storm,  she  is  not  obliged  to 
return  back  to  the  point  from  whence  she  was  driven,  but  may  make  the 
best  of  her  way  to  the  pbrt  of  destination.  (6) 

Where  the  captain,  being*  delayed  by  adverse  winds  and  danger,  puts 
into  a  phiee  of  safety  in  his  course,  and  sends  ashore  for  provisions,  it  is 
not  a  deviation.  (7) 

**  If,  by  sickness,  or  any  other  cause,  so  many  of  the  officers  or  ship's  com-  Sickness  op 
paoy  are  disabled  from  performing  their  duty,  as  to  render  it  impossible,  or  ^Cm^^^ 
highly  perilous,  to  proceed  on  the  voyage,  the  ship  may  put  into  the  nearest 
port  where  medical  assistance,  or  other  hands,  can  be  procured ;  and  the 
deviation  in  such  case  will  be  justified  by  the  necessity. 

"  But  to  make  out  such  a  justification,  it  must  clearly  appear,  that  this 
necessity  arose  without  any  default  of  the  master  or  owners ;  and  that  if  a 

(1)  Smith  V.  Smrridge,  4  Esp.  N.  P.  C.  92.  Motteux  ▼.  Lwdon  Aswranee  Camp, 
85.  1  Atk.  547. 

(2)  MtiUux  T.  Londom  AM9urauce  Camp,  (6)  Harrington  ▼.  HaOtddj  Park  on  In- 
1  Atk.  547.  surance,  455.     Ddaney  v.  Stoddart^  1  T.  R. 

(8)  Lamikre  ▼.  Wilton^  Doug.  284.  82. 

(4)  Gv&trt  T.  RtadthaWf  Park  on  In-  (7)  ThomoM  t.  Royal  Exchange  Atturanc* 
•uianee,  444.  Camp.  1  Price,  195. 

(5)  Gmbert  ▼.  Rtad$haw,  1  Esp.  N.  P. 
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WABmAMTiM.    surgeon  were  necewftry  in  the  vojBge  inanred,  &  nirgeon  of  compclcgt 

■kill,  and  fumuhed  with  &11  neceuarj  instnimenta  and  medicine*  mi  h 

board."  (1) 

SuccxiiiKiiiii  or       The  HDccouriDg  of  ships  in  distress  is  juitiflaMe ;  tt  is  a  doty  which  ptilicy 

^„.  as  well  aa  hamaoity  imposes  on  every  man  who  bu  the  means  of  peifbnn- 

ing  it.     Thus,  in  Lawratoe  v.  Sydebotkam (i)  Mr.  JusUee  IswKatxmi, 

"  As  to  deviations  for  the  pnrpcae  of  succouring  ships  at  sea  in  dislresi,  it  ia 

for  the  common  advantage  of  all  persons,  underwritera  and  others,  to  gift 

and  receive  assistance  to  and  from  each  other  in  distress." 

HDnNTar  If  the  captain  be  farced  out  of  his  oonrte  tinder  the  cmmpulsioa  sf  > 

«ui    Bsw.        mutinous  crew,  sncb  a  deriatioo  will  be  exctued  by  the  force  put  upon  tba 

captain. 

TTw  d^'litioD        To  mjjte  a  deviation  crimiiial,  and  so  discharge  the  underwriter,  it  mint 

luntwT  to  dk.    ^  <'<>'>B  volnntarily :  thus,  in  EUim  v.  Brogdtn  (3)  the  vess^  sailed  fnn 

disi^  tbe  Brbtol  with  a  letter  of  marque,  iDaared  from  Bristol  to  Newfoundland,  nd 

™^  ""'*'•       took  a  prise.     The  sailors  mutinied  and  compelled  the  captain  to  leM 

his  course  for  Newfoundland  and  return  to  BristoL    In  an  actios  tgat 

the  insurers,  who  set  up  a  deviation  in  their  defence,  it  was  resolved,  tU 

it  was  excused  by  reason  of  the  force  used  against  the  captain,  wfaidi  bi 

could  not  jKsiat,  and  so  fell  within  tbe  case  of  necessity,  which  had  bca 

always  admitted  as  an  excuse. 

80  where  the  crew  being  alarmed  by  reports  of  an  enemy, insisted  on  Ae 
captain  bearing  away  for  another  pori,  it  was  held  to  be  no  deviatioB.(() 
Sniiiss  BT  A     go  where  she  was  carried  forcibly  by  a  kinir's  ship  out  of  the  couneof 
the  voyage,  (a) 

A  policy  was  effected  on  goods  on  board  a  particular  ship  from  A.  to& 
"  against  sea  risk  and  fire  only;"  in  the  course  of  the  voyage  from  AtoB. 
the  ship  was  carried  out  of  tbe  course  of  tbe  voyage  by  a  king's  ship ;  but 
being  afterwards  released,  she  proceeded  on  the  voyage  insured,  and  i^k 
so  proceeding,  tbe  goods  insured,  sustained  sea  damage :— It  was  hdd,  thil 
the  underwriter*  were  liable  for  this  loss.  (6) 

It  is  a  deviation,  if  the  master  leave  a  port  for  a  particular  purpose,  b; 
the  command  of  the  captain  of  a  king's  ship  lying  there,  without  any  rt- 
monstrance.  (7) 
ToioiM  CdiT'         I'or  tbe  sake  of  greater  security  a  deviation  is  excusable  (8); — thus,  if 
vov.  ship  deviate  something  from  her  course  for  the  sake  of  meeting  with  a  cos 

voy,  nnleas  expressly  prohibited  by  tbe  terms  of  tbe  policy,  this  will  Dot  be 
deemed  a  deviation  sofiicient  to  discharge  the  insurer.  But  a  ^qi  shoaU 
not  wait  for  a  convoy  ;  for  the  underwriter  ia  supposed  to  estimate  tbe  tiBS 
his  risk  continues  in  rating  the  premium,  and  therefore  it  must  not  be  pto- 
longed,  unless  through  necessity.  (9) 

An  insurance  on  goods  shipped  on  a  certain  voyage  is  not  avoided  bythe 
ship,  while  lying  in  a  roadstead  at  anchor,  under  orders  of  the  convoy,  and 

(7)  FMp*  V.  AJifio,  9  Cuop.  350. 

(8)  ITAgialar  t,  Tabin.  HoU'i  N,  P.  t 
{,-i)  0  IMW,  it.  laS.  l^aiin  T.  T^tmo,  II  £ut,aS.  Bmd^ 
(9)  Str.lS«4.                                                       ^.Albaat,l  M.&a46. 

(4)  1  Zfe.  N,  P.  98,  (9)  Bo»d  V.  Ntilt,  Cawp.  601.      Bamdr. 

(5)  Seaa  1.  naa^mm,  W.  R.  118.  Ginuaia,  !  Silk.  445.      Cin^  t.  Anln, 
(e)  lUd.                                                       Sir.teej.     Dritnlv.  Bi>vil,lB.ttP.»iS. 
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after  a  signal  to  prepare  for  sailing,  and  about  the  time  when  the  signal  for  WAmftANTiss. 
weigiiing  was  made,  taking  in  other  goods  on  board ;  by  which  it  was  found 
that  no  delay  was  occasioned,  and  that  the  ship  got  under  weigh,  as  soon  as 
ilie  coald  otherwise  have  done*  (1) 

Where  a  ship  was  insured  from  London  to  Berbice,  with  an  extensive 
liberty  of  touching  and  trading  at  all  places,  it  was  held,  that,  by  putting 
ioto  Madeira  and  staying  there  after  the  convoy  with  which  she  sailed  had 
pioeeeded  on  the  voyage,  she  was  guilty  of  a  deviation  which  discharged  the 
ooderwriters.  (2) 

Where  a  policy  of  insurance  contains  no  warranty  against  seizure  in  port?  Eioaboo. 
if  the  ship  to  avoid  such  seizure  runs  to  sea  before  she  is  properly  loaded*  Seizure  hi  port 
and  b  in  consequence  obliged  to  go  to  a  port  out  of  the  direct  course  of  the 
voyage  insured,  the  underwriters  are  liable  for  a  subsequent  loss.  (3)    But 
it  is  otherwise,  if  the  policy  contain  a  warranty  against  seizure  in  port  (4) 

U  a  ship  with  goods  on  board  insured  to  a  foreign  port,  learning  in  the  Waiting  until 
eoane  of  her  voyage,  that  an  embargo  is  there  laid  on  all  ships  of  her  f™!*"^  ^'f, 
latioii,  wait  at  some  place  as  near  thereto  as  she  safely  can,  till  the  em- 
bargo be  removed,  the  goods  will  in  the  mean  time  be  protected  by  the 
policy.  (5) 

Ba^  if  upon  such  an  occasion,  instead  of  puting  into  a  friendly  port  ad-  Abandonment 
joining  to  her  port  of  destination,  she  sail  back  for  her  port  of  outfit,  she  will  ^^^^V^fS^- 
be  considered  qs  having  abandoned  the  voyage  insured,  and  the  underwriters 
will  be  discharged*  (6) 

If  a  ship  insured,  on  arriving  off  her  port  of  destination,  is  prevented  from  Arriying  off 
eatering  it  from  its  being  in  the  hands  of  the  enemy,  or  from  being  ordered  ^on^but  ^' 
sway  by  the  English  conmiander  there^  the  policy  does  not  remain  in  force    ordered  off. 
tin  she  reaches  a  port  of  safety.  (7) 

A  British  ship  insured  from  Hull  to  St  Petersburgh,  having  sailed  under  Lo"  ^  ▼oyage 
Muvoy  to  the  Sound,  was  afterwards  stopped  in  her  course  by  a  king's  ship  ^^^  bMtile 
is  the  Baltic,  from  an  apprehension  of  hostilities,  for  eleven  days,  and  then  embargo, 
proceeded  to  a  pbint  of  rendezvous  for  convoy,  where  she  waited  seven  days 
Wnger,  and  then  sailed  under  convoy  till  the  king's  office  received  intelli- 
gcoee,  that  a  hostile  embargo  was  laid  on  British  ships  at  St  Petersburgh, 
when  he  ordered  the  fleet  back  to  the  place  of  rendezvous,  from  whence  the      ' 
•hip  returned  to  Hull: — It  was  held,  that  this  loss  of  the  voyage  was  not 
ittributable  to  the  arrest  or  detainment  of  king's,  See,  but  immediately  to 
the  fear  of  the  hostile  embargo  in  the  port  of  destination,  axkd  therefore  not 
within  the  policy ;  though,  if  the  ship  had  not  been  detained  in  the  first 
iMtance  by  the  king'a  officers,  she  would  have  arrived  in  time  at  St  Peters- 
haigh  to  have  delivered  her  cargo  before  the  embargo.  (8) 

(1)  Ltmeht  v.  Ojwm,  IS  East,  181.  (6)  Ibid. 

(9)  mfffoiM  V.  S%ee,  3  Camp.  469.  (7)  Parkin  ▼.    Ttmno,  2   ibid.  59.      11 

(S)  (ynaOy  T.  Goto*,  4  Ibid.  249.  East,  22.,  et  vide  NeUson  ▼.  De  Laeour,  2 

(4)  (yanO^  T.  Bo^  EschoMgt  Attunmee  Esp.  N.  P.  C.  61 9. 

Camp,  ibid  246.  (8)  Fortier  t.  Christie^  11  East,  205. 

(5)  Waektmheufem    ▼.    London    Assurance 
Cmf.  1  ibid.  454.     Anon.  ibid.  456.  n. 
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B.  MlSHEPRESBNTATION  —  CONCEALMENT   AND    SuPPHESSIOK. 

A  repreaentation,  in  insurance,  i>  a  coli«tei«l  itateiiieDt,  eitba  by  writii^ 
not  iDMTted  to  the  policy,  or  by  parol,  of  such  facto  of  drciimstaiKef 
relative  lo  the  proposed  adventuroi  a«  are  oeoessary  to  be  ooaunoDicated  te 
the  voderwritera,  to  enable  them  to  form  a  ju*t  estinute  of  therisk(l):ud 
the  question  of  mateiialtty  u  not  one  of  law  but  of  fact  (2) 
IMffonnt  kind*       A  repreMntation,  like  a  warranty,  may  be  either  afflnnatiTe,  aa  what 
ofrcprawnu-     (j^g  jngurej  ayg„  the  existence  of  some  fact  or  drcumstaoce  which  mj 
affect  the  risk.;  or  promissory,  as  where  he  engages  for  the  perfomanee  ol 
something  executory. 
Dirtbrtionbe-      .In  Macdotoatl  y.  Prater  (3)  Lord  Mansfield  said,  "The  distinetion  be- 
jTw^uidl'"      tween  a  warranty  and  a  representation  is  perfectly  well  settled.     A  repre- 
repretentBtioa.    sentatioii  must  be  fair  and  true.    It  should  be  true,  as  to  all  that  the  insand 
knows;  and,  if  he  represent  facta  to  the  underwriter,  without  knowing  the 
truth,  he  takes  the  risk  upon  himself.     But  the  differ«ice  between  the  bd 
as  it  turns  out,  and  as  represented,  must  be  material." 
A  miiMpTa-  If  a  false  representation  be  made  to  the  first  underwrite  in  the  pallet 

to^^B^t  UD-    *"  ^  material  point,  this  shall  be  considered  as  a  misrepresentation  made  ts 
derwriter  u  ■     every  underwriter,  so  as  to  infect  the  whole  policy ;  otherwise  it  might  be  t 
?'™w'3r'''^    contrivance  to  deceive  many ;  for  where  a  respectable  underwriter  studi 
first  on  the  policy,  the  rest  subscribe  without  asking  a  question ;  if  the  £nt 
underwriter  be  imposed  upon,  the  rest  are  entrapped  by  the  same  (noi.(i} 
But  a  representation  made  to  any  underwriter  except  the  first,  is  not  to  be 
considered  aa  made  to  subsequent  underwriters.  (5) 
Miueptcwou-       A  misrepresentation  in  a  material  point  equally  vitiates  the  contraat, 
tioa  J  igsnu.    ^jjg[]jgp  jt  i^  t]|g  misrepresentation  of  the  insured  himself  or  of  his  agaM, 
and  whether  it  proceed  from  fraud,  mistake,  or  negligence ;  for  the  insarer 
is  thereby  led  into  error,  and  computes  the  risk  upon  false  grounds,  (6) 
Effect  of  s  A  wilful  misrepresentation,  or  aJUgatio  faiti,  in  any  fact  or  circumstaoee 

material  to  the  risk,  is  a  fraud,  that  will  always  avoid  the  contract — even  for 
a  loss  arising  from  a  cause  unconnected  with  the  fact  or  circuiOBtanoe  mis- 
represented. 
"  Btlirf"  Of  But  it  seems,  that  if  he  only  give  the  representation  as  his  belief,  withoal 

iiu'b^i>i^"      knowing  the  contrary,  it  will  not  affect  the  contract.  (7)     Neither  does  the 
»enuiioiL  word  "  expected  "  amount  to  a  representation.  (8) 

Curnputaiion  If  the  insured  state  his  computatioD  as  fact,  instead  of  the  informatioB  on 

itBied  as  u  f^ct  ^^^^^  ^^  fottods  his  Computation,  and  it  prove  untrue,  it  is  a  misrepniut- 

ation,  and  if  material  it  will  avoid  the  policy.  (9) 
Whike  *  »E-         A  representation  being  only  matter  of  collateral  information,  it  is  auffi- 

(1)  HsntuU  on  Iiuniruice,  45S.    1  FhU-  (5)  Bdl  t.  Canban,  S  Camp.  545. 

Up)  on  iTUunnce.  313.  a  tq.  (6)  Fitxhabtri  t.  iUbUo-,  I  T.  B.  13. 

(3)  LimdtMatt  T.  Vaborough,  S  B.  &  C.  (7)  Pamtoit  t.  Wattat,  Cowp.  T8T. 

586.      Abbott  t.   Howard,    1  HayM  (Iriih),  (8)  Barber  v.  FbbAtr,  Doug.  305.    B» 

381 .    WiUburr  t.  AbtrtUtM,  Q  M.  &  W.  S67.  dtK  i.  Faughan,  10  Eul,  415.     B-Uiad  '. 

(3)  Doug,  261.  GloBtr,  3  Cainp.  313. 

(4)  FaKUm  y.  WaUan,  Cowp,  T8T.   Mori-  (9)  Macdowall    v.    Fnurr,    Doug.    SEC 
dnr.Btid,3Eatt,SlS.,yidt<itiMiaEdvar(lt  SlauartT.  Diaili^,4  Bro.  F.  C.483. 
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cient  if  it  be  true  in  substance ;  and  its  not  being  inserted  in  the  policy  in   Misreprmeot- 
tJie  form  of  a  warranty,  is  looked  upon  as  a  proof,  that  the  insurer  does  not  ceIwi^a*' 
require  it  to  be  strictly  and  literally  true.  (1)  Suppression. 

If  a  representation  as  to  the  course  of  the  voyage  be  literally  untrue,  yet 

if  it  be  made  in  conformity  to  an  established  usage  of  trade,  and  no  person 

be  deceived  by  it,  and  the  voyage  meant  to  be  performed  be  within  the  ciemtlt  true. 
poHcy*  it  will  not  avoid  the  contract  (2)  I'nie  in  sub- 

If  an  insurance  be  made  before  the  commencement  of  hostilities,  but  ^^^^* 
when  everybody  expects  a  war  immediately,  the  insured  is  not  bound  to  ^*£u^j!t*the 
give  the  underwriters  notice,  though  the  ship  do  not  sail  till  after  the  war  insurer  not 
takes  place,  and  the  underwriter  is  liable  in  case  of  a  capture.  (3)  deceived. 

On  a  policy  effected  after  a  declaration  of  war  by  America,  but  before  it  Commenee- 
»«   L  •      f  1  J  .      •  1.  mentofhos- 

was  Known  in  this  country,  where  it  was  not  stated  in  the  policy,  nor  com-  tilities. 

Bonicated  to  the  underwriter,  that  the  assured  was  an  American  subject, 
and  the  loss  happened  in  consequence  of  a  seizure  by  that  government,  for 
a  breach  of  their  Non-importation  Act : — It  was  held,  that  the  underwriters 
were  not  liable,  and  that  no  action  could  be  maintained,  even  after  the 
termination  of  the  war.  (4) 

If  a  ship,  insured  at  and  from  a  port,  sail  on  her  voyage  in  an  unseaworthy  Vessel  sur- 
«Ute,  in  consequence  of  having  a  greater  cargo  than  she  can  safely  carry,  ^^"8«^  *»*! 
and  the  defect  be  discovered  before  any  loss  happen,  and  part  of  the  cargo  port  to  m»load. 
he  discharged,  and  a  loss,  in  no  degree  attributable  to  her  having  been 
o?erhiden  in  the  early  part  of  her  voyage,  subsequently  accrue,  the  under- 
writers will  be  liable  for  such  loss  (5) :  thus,  in  Weir  v.  Aberdeerij  a  vessel 
■ailed,  and  then  put  back  to  the  Downs ;  sailed  again,  but  in  consequence  of 
^eiog  overloaded,  put  back  a  second  time;  and  an  application  was  then 
made  to  the  underwriters  for  liberty  for  the  ship  to  go  into  port  to  discharge 
part  of  the  cargo,  from  being  too  deep  in  the  water,  and  a  loss  subsequently 
accrued :  —  It  was  held,  that  aa  the  subsequent  loss  had  not  in  any  degree 
arisen  from  her  having  been  so  overladen,  the  communication  of  that  fact 
before  sailing  the  first,  or  second  time,  was  immaterial,  and  that  the  com- 
Bonication  made  was  quite  sufficient  (6)  » 

Conoealmenty  or  suppressio  veri,  is  nearly  allied  to  misrepresentation,  or  Concealment. 
oBegatiofalHy  and  consists  in  the  suppression  of  any  fact  or  circumstance.  Generally. 
material  to  the  risk : — <<  Dolus  mains  non  tatUum  in  eo  est,  qui  faUendi 
^OMsd  ohscuri  loquitur ;  sed  etiam  qui  insidiose,  obscuri,  dissimulai,**  (7) 
This,  like  every  other  fraud,  avoids  the  contract,  ubiniHOf  upon  principles  of 
oatural  justice. 

It  is  not  merely  on  the  ground  of  fraud,  that  concealment  avoids  the  con- 
tract Even  a  concealment,  which  is  only  the  effect  of  accident^  negligence, 
inadvertence,  or  mistake,  will  if  material  be  equally  fatal  to  the  contract, 
as  if  it  were  intentional  and  fraudulent  (8) 

Every  fact  and  circumstance  which  can  possibly  influence  the  mind  of  What  is  a  con- 
any  prudent  and  intelligent  insurer,  in  determining  whether  he  will  under-  ce»ln»ent. 
write  the  policy,  or  at  what  premium  he  will  underwrite  it,  is  material.  (9) 

(I)  FiawMon  r.  Watton,  Cowp.  785.     Bize        (6)  Ibid. 
V.  Fhtdur,  Doug.  284.  (7)  ffl  1.  xliiL  %,2,  dedcio  mah, 

(9)  PUmM  T.  FMeher,  Doug.  250.  (8)  CarUr  v.  Boehm^  1  W.  Black.  594. 

(S)  Ibid.  251.  Burr.  1909. 

(4)  CoMfbdlr.  /nnes,  4  B.  &  A.  423.  (9)  Marshall  on   Insurance,  465.     FUUm 

(5)  2  ibid.  320  v.  Bmtton,  Park  on  Insurance,  292. 
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Mu»nE»iiT-       A  well  founded  Buspicion  of  a  concealment  will  amount  to  proaf  of 

SDrniuiQK.  Doubtful  rumours  reapecting  the  safety  of  &  ihip,  whicb  m  meant  to  be 

A  well  (bunded  '°""**''  "  '**'  '"'  "o'  lost,"  how  litde  credit  soever  the  owner  hinuelf  imj 
give  them,  ought  to  be  disclosed  to  every  underwriter;  and  the  withholding 
such  information  will  avoid  the  contract.  (2) 

A  letter  containing  facts,  which,  if  communicated,  would  lead  to  u 
inquiry  which  would  produce  important  information,  ought  to  be  shewn  bj 
the  assured  to  the  underwriter.(S) 

If  the  owner  of  a  ship  receive  a  letter  from  the  captain,  written  on  W 
arrival  in  a  foreign  port,  giving  such  an  account  of  her,  as  to  render  it  pro- 
bable that  she  must  remain  there  for  the  purpose  of  being  repaired,  bejuiii 
the  time  that  would  be  necessary  for  her  to  take  in  her  cai^o ;  this  leUer 
need  not  be  cdmmunicated  to  the  underwriters,  in  effecting  a  policy  of  is. 
Burance  upon  her  at  and  from  the  foreign  port  to  a  port  in  England,  unlM 
information  on  the  subject  be  particularly  called  for.  (4) 

Where  a  broker,  in  purauaoce  of  instructions  previously  received  from 

Sunderland,  effected  a  policy  at  Lloyd's,  at  a  time  when  a  letter  lay  on  hit 

loaofirhich      table  at  the  coal  exchange  unopened,  announcing  the  ship's  loss: — Itwti 

wBs  dcuiled  in    holdeo,  that  the  jury  were  warranted  in  finding  this  was  no  such  want  of 

letter.  diligence  as  avoided  the  policy  (5),  Mr.  Justice  Gibbs  observing,  "  TIk 

(juestion  is,  whether  the  broicer  had  a  right  to  presume,  that  he  had  posse»- 

sioa  of  all  the  information  on  which  he  was  to  effect  the  policy,  and  tk 

jury  have  found  that  he  was  entitled  to  presume,  that  be  had  such  infora- 

ation." 

StovagB  of  Underwriters  are  not  entitled  to  notice  of  the  part  of  a  ship  where  goods 

*  are  stowed,  whether  on  deck  or  otherwise.  (6) 

Conceslment  The  concealment  of  the  true  port  of  loading  -will  vitiate  a  policy.  (7) 

j^J^  '       [f  it  be  stated,  that  a  ship  was  ready  to  sail  on  a  certain  day,  when  in  fad 

ConceolniHii      she  had  siuled  the  day  before,  this  is  both  a  misrepresentation  and  a  cod- 
npipwting  lime  ceulmeDt,  and  will  avoid  the  policy.  (8) 

0  a  ing.  Where  a  ship  had  Bailed  from  Elsineur  on  her  voyage  home  sis  boon 

bufare  the  owner,  who  followed  in  another  vessel  on  the  Bame  day,  and 
iiaving  met  with  rough  weather  on  bis  passage,  arrived  first,  and  then  cawed 
an  insurance  to  be  effected  on  his  own  ship :  —  It  was  held,  that  these 
circumstances  were  material  to  be  communicated  to  the  underwriter,  sod 
tliat  it  was  not  auflicieut  to  state  merely,  that  the  ship  insured  was  "  all  weQ 
at  Elsineur  on  the  26th  July,"  the  day  of  her  soiling  (9) 

Where  the  plunlifb  effected  a  policy  of  assurance  on  wines  from  Oporto 

(1)  SUvart  Y.DMmbip,  Dom.  Froc  April  lOB.  &C5ST.      Durr^  i.  Babrlf,  UMi 

la.  1785.      M^Aadrop  v.  Bdl,  1  Eap.  N.  P.  N.  P.  C.  283, 

C.373.    »7ifc»T.Ctoiw,lN.R.14.  Siciardt  (3)  Eltm  v.  Larkimi,  SC&P.Be.3K. 

V.  Mnrdaek,  10  B.  &  C.  527.  a  Blng.  1 98.      1  H.  &  Sc.  323.      Ritiarii  i. 

(9)  De    Cola    T.  Scandrtt,    9  F.   Wms.  JtfurAw*.  10  B.  &  C.  537. 

ITO.     Siama*  t.  FmtrtaJi,  Str.  1183.    WtOa  (4)  BtekmlA  v.  Sydtbofliam,  1  Camp.  lit. 

V.  Glovtr,  1  N.  R.  M.     Hodgm  r.  Richard-  (5)    Wait  t.  Alty,  4  T.unt.  499. 

H*,  I  W.  Block.  463.      Shirliyi.  IFiHiiuaTt,  (6)  Da  Cotta  y.  Edmiaidt,  !  ChitL  3V. 

Daiig.306.lL    3  ibid.  41.     I^ch  J.  Hamil-  4  C«mp.  142.    Hurley  v.  tUbpard,  X  Jooak 

Ian,  3  Taunt.  ST.      The  materiality  of  tbe  Care;  (Irish),  234. 

intL'lligcnce  or  rumours  vhieh  the  assured  (7)  ^o^naT.AiaAordntii,  I  W.BIaek.463- 

:har(tcd    with    haiiu    supprcned.    ii  a  (8)  Filh*  i.  Bmtbn,  Park  on  Insmnc^ 


in  for  the  jury, 
of  Ltie  case.      IbiiL      Ri'olonft  v.  Mvdod,         (9)  KIrbg  v.  Smith,  lB.lt  A.  €79. 
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toLoDdoii,  on  the  12th  of  November,  at  which  time  they  were  in  possession   Murkpbkumt- 
of  two  letters  from  their  correspondents  at  Oporto ;  the  first  of  which,  dated  ^almkkt^and 
llth  of  October,   stated  thus^  **  We  are  loading  the  wines  on  the  Stag,  Sdppbxssiok. 
e!^o  Wheatley,  who  pretends  to  sail  after  to-morrow ;"  the  other^  dated 
tbe  18th  of  October,  inclosed  the  bills  of  lading,  which  were  filled  up  '*  with 
cooToy  ;**  which  letters  the  plaintifis  did  not  communicate  to  the  under- 
writers :  —  It  was  held,  that  this  was  a  material  concealment.  (1) 

The  concealment  of  letters,  stating  that  the  vessel  is  about  to  sail  next 
month,  is  a  material  concealment  and  9,yoids  the  policy.  (2) 

Where  a  vessel  has  been  a  long  time  at  sea,  it  is  a  fraudulent  conceal-  Where  a  yessel 
awnt,  if  that  circumstance  be  not  communicated  to  the  underwriter.  (8)         ^  ****"  *  ^^^ 

So  if  it  be  not  communicated  to  the  broker  employed,  whereby  he  could 
not  answer  the  inquiries  of  the  underwriters  on  that  point.  (4) 

If  it  appear,  that  a  plaintiff  did  not  intend  to  insure  until  he  believed  her 
to  be  missing,  and  then  not  until  another  ship  which  had  sailed  at  the  same 
time  had  arrived  in  safety,  the  concealment  of  this  fftct  is  fatal.  (5) 

The  time  of  a  ship's  sailing  is  not,  in  general,  a  circumstance  necessary 
to  be  communicated  to  the  underwriters,  except  in  the  case  of  a  missing 
ship.  (6) 

It  is  not  necessary  to  disclose  to  the  underwriters,  on  a  policy  at  and 
from  London,  whether  the  ship  has  sailed  or  not  (7) 

The  foregoing  cases  receive  authority  and  illustration  from  the  judgment  Judgment  of 
of  Lord  Mansfield  in  Carter  v.  Boehm  (S)y  in  which  his  lordship  observed,  ,^J^^^^^^*^ 
**  First,  insurance  is  a  contract  upon  speculation.     The  special  facts  upon  ^ocAm. 
wiiich  the  contingent  chance  is  to  be  computed,  lie  most  commonly  in  the  xhe  keeping 
knowledge  of  the  insured  only.     The  underwriter  trusts  to  his  represent-  ^^  material 
atioD,  and  proceeds  upon  confidence,  that  he  does  not  keep  back  any  cir*  ^  i^^ud  al- 
camstances  in  his  knowledge,  to  mislead  the  underwriter  into  a  belief,  that  though  the 
the  drcumstance  does  not  exist,  and  to  induce  him  to  estimate  the  risk  as  f^l^^^^^^^^l^ 
if  it  did  not  exist.    The  keeping  back  such  circumstances  is  a  fraud,  and  mistake, 
tiierefore  the  policy  is  void.     Although  the  suppression  should  happen 
through  mistake,  without  any  fraudulent  intention,  yet  still  the  underwriter 
is  deceived,  and  the  policy  is  void,  because  the  risk  run  is  really  different    . 
from  the  risk  understood  and  intended  to  be  run  at  the  time  of  the  agree- 
ment. 

**  The  policy  would  be  equally  void,  against  the  underwriter,  if  he  con-  The  policy  is 
ceded,  as,  if  he  insured  a  ship  on  her  voyage,  which  he  privately  knew  to  ^^^^^  ^l  un- 
be  arrived,  and  an  action  would  lie  to  recover  the  premium.  derwriter  who 

"  The  governing  principle  is  applicable  to  all  contracts  and  dealings,  conceals  a  ma- 
Good  faith  forbids  either  party,  by  concealing  what  he  privately  knows, 
to  draw  the  other  into  a  bargain  from  his  ignorance  of  that  fact,  and  his 
believing  the  contrary.    But  either  party  may  be  innocently  silent  as  to 
grounds  open  to  both  to  exercise  their  judgment  upon :  —  <  Aliudesicelare  ; 

(1)  Bridget  ▼.  Hunter,  1  M.  &  S.  15.  et  vide  Friert  t.  Woodhout€y  Holt*s  N.  P.  C. 

(2)  Skirky  ▼.  WHkinmm,  S  Doug.  41.   Ibid.     572. 

906.  a.  «  (6)  Foky    ▼.    AfoZiM,     5   Taunt.     430. 

(3)  WdmUr  r.  Foiter,  1  Esp.  N.  P.  C.     Marshall  on  Insurance,  117. 
^W.  '     (7)  Fori  T.  Lee,  3  Taunt  381. 

(4)  Ibid.  (d)  3  Burr.  1909. 

(5)  i^ Andrew  v.  BeO,  I  Esp.  N.  P.  C.  373., 
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HisEKrauENT-  aliudf  taeere :  neque  enim  id  est  cdare  quicquid  reticeas  ;  $ed  am  ifloi 

CKALMEMT  AVD   ^  sdoSy  ttf  ifffiorure  emolumenH  tui  causa  velis  eos^  quorum  inUrtU  H 
Sarrassaiov.       scire,** 

Either  party  "  ^^"^  definition  of  concealment^  restrained  to  the  efficient  motives  and 

may  bo  silent  precise  subject  of  any  contract,  will  generally  hold  to  make  it  Toid,  in  fftTOor 
"rouniT  ®^  ^^  P*"^  misled  by  his  ignorance  of  the  thing  concealed, 

to  both.  ''  There  are  many  matters  as  to  which  the  insured  may  be  innocently  silent 

He  need  not  mention  what  the  underwriter  knows  —  ^Scientia  utrinquepar 
pares  contrahentes  facit*  (1 )  An  underwriter  cannot  insist,  that  the  poiicf 
is  void,  because  the  insured  need  not  tell  him  what  he  actually  kneVj  what 

The  insured  yf^j  soever  he  came  to  the  knowledge.  The  insured  need  not  mention 
need  not  men-       .  V  ^,  ,         .  ,  ,  f  v        .        .  i  •  .       ir  . 

tion  what  the     ^"^^  ^he  underwriter  ought  to  know  (2);  what  he  takes  upon  himself  the 

underwriter        knowledge  of  (3),  or  what  he  waves  being  informed  of, 

oug  ow.       ^^  jj^^  underwriter  needs  not  be  told  what  lessens  the  risk  agreed  and 

Underwriter 

bound  to  know  understood  to  be  run  by  the  express  terms  of  the  policy.  (4)  He  needs  not 
every  cause,  be  told  general  topics^ of  speculation.  As  for  instance,  the  underwriter 
caaion  TOlitiS  ^  bound  to  know  every  cause  which  may  occasion  natural  perils ;  as  the 
perils.  difficulty  of  the  voyage  (5) —  the  kind  of  seasons — the  probability  of  lighfr* 

ning,  hurricanes,  earthquakes,  &c.  He  is  bound  to  know  eveiy  cause 
which  may  occasion  political  perils ;  from  the  ruptures  of  states ;  from 
war,  and  the  various  operations  of  it  He  is  bound  to  know  the  probir 
bility  of  safety,  from  the  continuance  or  return  of  peace ;  from  the  imbe- 
cility of  the  enemy,  through  the  weakness  of  their  councils,  or  their  want  of 
strength,  &c. 

<'  If  an  underwriter  insures  private  ships  of  war,  by  sea  and  on  shore,  fron 
ports  to  ports,  and  places  to  places,  any  where  —  he  needs  not  be  told  tbe 
secret  enterprises  they  are  destined  upon,  because  he  knows  some  expe- 
dition must  be  in  view,  and,  from  the  nature  of  his  contract,  without  being 
told,  he  waves  the  information.  If  he  insures  for  three  years,  he  needs  not 
be  told  any  circumstance  to  shew  it  may  be  over  in  two ;  or,  if  he  insures  a 
voyage  with  liberty  of  deviation,  he  needs  not  be  told,  what  tends  to  shev, 
there  will  be  no  deviation. 

<<  Men  argue  differently,  from  natural  phenomena  and  political  appear- 
ances. They  have  different  capacities,  different  degrees  of  knowledge,  and 
different  intelligence.  But  the  means  of  information  and  judging  are  open 
to  both  ;  each  professes  to  act  from  his  own  skill  and  sagacity,  and  therefore 
neither  needs  to  communicate  to  the  other. 

**  The  reason  of  the  rule  which  obliges  parties  to  disclose,  is  to  prevent 
fraud  and  to  encourage  good  faith.    It  is  adapted  to  such  facts  as  vary  tlie 

(1)  It  will  be  presumed  that  the  under-  N.  P.  C.  37S.  SawUU^,  Ltmdam^  5  TaooL 
writer  is  acqiudnted  with  the  usage  and  cir-  359.  Elton  yr.Larkins,  8  Bing.  198.  5  C 
cumstances  of  the  branch  of  trade  to  which  8c  P.  86.  Court  v,  Martineav,  S  Doug.  161* 
the  policy  relates  (  Grant  t.  Burton,  1  Taunt  (4)  Noble  y.  Kennoway,  2  Doug.  510,  Ih 
463.) ;  and  if  the  usage  of  the  trade  be  CoUa  v.  Edmund*^  2  Chitt  227.  4  Csnp. 
general,  it  is  immaterial  that  it  be  not  uni-  142.  Stewart  y.  BeU,  5  B.  &  A.  238.  Ent 
form.      VaUanee   v.  Dewart   I   Camp.  503.  tton  v.  KnibtM,  I  Camp.  508.  n. 

Ongier  ▼.  Jenningt,  ibid.  505.  n.     Kingston  (5)  Salvador  t.  Hopkins,  3  Bum  1707. 

▼.  Knihbs,  ibid.  508.  n.     Moxon  y.  Atkins,  3  Gregory  y.  Christie,  3  Doug.  41  a      Fuk  ob 

ibid.  200.  Insurance,  14.      VaUanee  v.  Desoar,  I  Ciaip> 

(2)  Grant  y.  Paxton,  1  Taunt.  463.  503.     Fredand  v.  Glover,  7  £ast,  457.    6 

(3)  Respecting    intelligence    known    at  £sp.  N.  P.  C.  14. 
Lloyd's,   yide   Friere   y.  Woodhouse,   Holt's 

N.  P.  C.  572.     M* Andrew  y.  Bdl,    1  £sp. 


INSURANCE  [iMARINE].  2149 

l«t«re  of  the  contract,  which  one  privately  knows,  and  the  other  ig  ignorant  Mmrbfemknt* 
of,  and  has  no  reason  to  suspect  «w°t  «^?v"« 

_  ,  *^  CXALMSNT  AND 

"The  question,  therefore,  must  always  be,  *  Whether  there  was,  under  all  SumutasioK. 

the  circumstances  at  the  time  the  policy  was  underwritten,  a  fair  represent-  ~ '    ' 

ation ;  or  a  concealment ;  fraudulent,  if  designed ;  or,  though  not  designed,  quesdoD  to  be 
▼arying  materially  the  object  of  the  policy,  and  changing  the  risk  under-  'oUed  in  cases 
stood  to  be  run  ?'"  (1)  ""^  ^""^  '*'' , 

As  fraud  is  never  to  be  presumed,  an  underwriter  who  would  impute    q^^  probandi 
fraud  to  the  insured,  must  be  prepared  to  prove  it  by  evidence,  according  "fraud** cast 
to  the  maxim  —  « Incwnbit  onus  probandi  «  qui  dicU."  dwil^iter.''"" 


6.  Loss  BY  Perils  of  the  Sea. 

Losses  by  the  perils  of  the  sea  are  restricted  to  such  accidents  or  mis-  Loss  bt  Psbils 
fortunes  only  as  proceed  from  mere  sea  damage,  ihft  is,  such  as  arise  ear  vi  °'  '"  ®"^" 
divina,  from  stress  of  weather,  winds  and  waves,  from  lightning  and  tem- 
pests, rocks^  and  sands,  &c* 

The  underwriters  on  a  policy  are  liable  for  a  loss  arising  immediately 
from  perils  of  the  sea,  such  as  the  winds  and  waves,  although  remotely 
from  the  mismanagement  and  negligence  of  the  master  and  mariners  (2),  the 
role  of  law  being,  *^proxima  causa  non  remota  spectatur.**  (3) 

It  is  the  province  of  the  jury  to  determine  whether  the  cause  of  the  loss  be  Whether  a  loss 
1  peril  of  the  sea  or  not  ^  (^°™  *^« 

On  policy  on  a  ship  in  the  usual  form,  for  twelve  months,  at  sea  and  in  ^ea,  is  a  ques- 
port,  the  declaration  averred  a  loss  as  follows — that  the  ship  having  arrived  tion  for  the 
at  the  harbour  of  St  John,  in  the  province  of  New  Brunswick,  and  dis-  ^^^' 
charged  her  cargo  there,  it  became  necessary  to  place  her,  and  she  was      ^  ^j^-l^  * 
accordingly  placed  in  a  graving-dock,  there  to  be  repaired,  and  near  to  a  undergoing  re- 
certain  wharf  in  the  graving-dock,  and  that  whilst  she  was  there,  by  the  vio-  P""* 
lence  of  the  wind  and  weather,  she  was  blown  over  on  her  side,  whereby  she 
strack  the  ground  with  great  violence,  and  was  bilged,  and  greatly  injured 
and  damaged  : — It  was  held,  that  this  was  a  loss  within  the  general  words 
of  the  policy,  ''  all  other  perils,  losses,  and  misfortunes  that  have  or  shall 
come  to  the  hurt,  detriment,  or  damage  of  the  ship"  for  which  the  under- 
writers were  liable  (4) ;  Chief  Justice  Abbott  observing,  "  These  general 
▼ords  are  indeed  restrained  in  construction  to  perils  ejusdem  generis  with 
those  more  particularly  enumerated  in  the  policy ;  in  this  case,  however, 
the  loss  was  occasioned  by  the  violence  of  the  wind  and  weather  in  port ; 
and  it  seems  to  me,  therefore,  to  have  been  produced  by  a  peril  tjusdem 
generis  with  those  specified,  and  to  fall  within  the  general  words  of  the 
policy." 

A  transport  in  government  service  was  insured  for  twelve  months,  during  Vessel  striking 

which  she  was  ordered  into  a  dry  harbour,  the  bed  of  which  was  hard  and  •«a»°f^  "^^  un- 
even bed  in  a 

river. 

(1)  Vide  etiam  Schoolbred  v.  NuU,  Park  policy  of  insurance  lay  the  loss  by  the  perils 
OD  Insurance,  346.  Haywood  v.  Rodgtrty  4  of  the  sea,  the  plaintiff*  nuiy  recover  upon 
£ait,  590.  proof  that  the  ship  was  wrecked,  althougl^ 

(2)  Waiker  v.  MaiUand,  5  B.  &  A.  171.  this  may  have  been  occasioned  by  the  bar- 
Bhhop  V.  PeiUlandt  7  B.  &  C.  219.  1  M.  &  ratry  of  the  master  or  mariners.  Heyman 
R.  49.,  poat,  2154.  v.  Parishy  2  Camp.  149. 

(3)  5em&.V,   that   if  a   declaration   on  a        (4)  PliiUipM  v.  Barber^  5  B.  &  A.  161. 
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sea  by  another 
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uneTeni  and  on  the  tide  having  left  her  she  received  damage  by  taking  the 
ground : — It  was  held,  that  this  was  a  loss  by  a  peril  of  tlie  sea.  (1) 

In  moving  a  ship  from  one  part  of  a  harbour  to  another,  it  became 
necessary  to  send  two  of  the  crew  on  shore  to  make  fast  a  new  line  ud 
cast  off  the  rope  by  which  the  ship  was  made  fast ;  the  two  men  were 
immediately  impressed  and  carried  away,  and  were  not  allowed  by  tkc 
press-gang  to  cast  off  the  rope  in  question,  and  the  ship  in  consequeace 
went  ashore  and  was  lost : — This  was  decided,  to  be  a  loss  by  perils  of  the 
sea  within  the  policy.  (2) 

But  if  a  ship,  hove  down  on  a  beach  within  the  tideway  to  repair,  be  thefebj 
bilged  and  damaged,  it  is  not  a  loss  occasioned  by  the  perils  of  the  Bea(S); 
because  the  immediate  damage  was  caused  by  falling  on  the  ground. 

Where  a  ship's  bottom  had,  during  the  voyage  insured,  been  taken  by  the 
worm,  in  consequence  of  which,  she  was  incapable  of  proceeding  on  her 
voyage,  and  was  condemned : — It  was  held,  not  to  be  a  loss  by  perils  of  the 
sea  within  the  meaning  of  the  policy  (4) ;  but  it  was  considered  to  be  a 
question  of  fact,  and  not  one  of  law. 

Upon  a  policy  of  insurance  on  goods,  the  ship  being  disabled  by  the 
perils  of  the  sea  from  pursuing  her  voyage,  was  obliged  to  put  into  port  to 
repair,  and  in  order  to  defray  the  expenses  of  such  repairs,  the  msster 
having  no  other  -means  of  raising  the  money,  sold  part  of  the  goods,  ud 
applied  the  proceeds  in  payment  of  these  expenses : — It  was  held,  that  the 
underwriter  was  not  answerable  for  this  loss,  because  the  sale  of  the  goods 
was  rendered  necessary,  not  by  the  perils  of  the  sea,  but  by  the  inability  of 
the  captain  to  find  money  in  any  other  way  to  repair  the  ship.  (5) 

A  loss  occasioned  by  another  ship  running  down  the  ship  insured,  through 
gross  negligence,  is  a  loss  by  perils  of  the  sea.  (6) 

Where  there  is  an  exception  in  a  charter-party  of  *^  perils  of  the  seS)" 
a  loss  from  the  ship's  running  foul  of  another  by  misfortune,  is  within  die 
exception,  and  is  a  loss  by  perils  of  the  sea  (?)»  Lord  Kenyon  observing^ 
^^  If  the  defendants  have  been  guilty  of  any  degree  of  negligence^  and  it 
could  have  been  proved  that  the  accident  could  have  been  prevented,  they 
would  certainly  have  been  liable  ;  but  they  are  exempt  by  the  condition  of 
the  charter-party  from  misfortunes  happening  during  the  voyage,  which 
human  prudence  could  not  guard  against  —  against  accidents  happening 
without  fault  in  either  party." 

On  a  policy  upon  goods  in  the  common  form,  where  the  ship  and  goodi 
were  sunk  at  sea  by  another  ship's  firing  upon  her,  in  consequence  of  mis- 
taking her  for  an  enemy  : — It  was  held,  that  the  insured  were  entitled  to 
recover  on  a  special  count,  stating  the  particular  circumstances,  as  it  fell 
within  the  general  words  of  the  policy,  ^'  all  other  perils,  losses,"  Arc  Bot 
it  seems,  that  such  a  loss  is  not  a  loss  by  a  peril  of  the  sea,  though  a  peril 
upon  the  sea ;  one  is  the  immediate  act  of  God,  and  which  cannot  be  pre- 
vented by  human  agency,  the  other  is  the  voluntary  act  of  man.  (8) 


(1)  Fhtchgr  T.  InglU,  2  B.  &  A.  S15. 
(S)  Hodgson  t.  Makdm,  2  N.  iL  336. 
(S)   ThompaoH  ▼.  Whitmort,  3  Taunt.  227. 

(4)  RoU  V.  Fan,  1  Eap.  N.  P.  C.  445. 
Park  on  Insurance,  105. 

(5)  Sarqwf  t.  Hchton,  2  B.  &  C.  7. 


(6)  Smith  ▼.  SeoUy  4  Taunt  1S6. 

(7)  BvOer  v.  FUker,  S  E»p,  N.  P.  C  67. 

(8)  Ctdlen  v.  BvOer^  5  M.  &  &  461.  4 
Camp.  289.  1  Stark.  138.  Park  on  Insur- 
ance, 105. 
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A  ship  which  is  missing,  and  of  which  no  intelligence  has  been  received  I'Om  *^  P«aiLs 

within  a  reasonable  time  after  sailing,  will  be  presumed  to  be  lost  by  foun-  1_ 

dering  at  sea.  ( 1 )  Missiwo  Ship. 

There  is  no  fixed  rule  of  law  with  regard  to  the  time  after  which  a 

miwing  ship  shall  be  reputed  to  be  lost.  It  is  in  all  cases  a  question  of 
presomption,  to  be  governed  by  the  circumstances  of  the  particular  case, 
and  must  have  reference  to  the  voyage  and  navigation.  (2) 

In  an  action  on  a  policy  of  insurance,  where  a  loss  by  the  perils  of  the  Primd/ade 
sea  is  to  be  inferred,  fron^  the  ship  not  being  heard  of  after  her  sailing,  the  f^^^"^®  ""^ 
jdaiatiff  must  prove,  that,  when  she  left  the  port  of  outfit,  she  was  bound 
upon  the  voyage  insured  (3) ;  and  for  this  purpose,  the  convoy  bond  men- 
tioning the  port  of  destination  in  the  common  form,  is  primd  facie  evi- 
dence. (4) 

Where  in  assun^mt  on  a  policy  of  insurance  on  goods  by  a  certain  ship, 
it  was  proved,  that  she  sailed  on  the  voyage  insured  with  the  goods  on 
board,  and  never  arrived  at  her  port  of  destination ;  and  that,  a  few  days 
aHer  her  departure,  a  report  was  heard  at  the  place  whence  she  sailed,  that 
the  ship  had  foundered  at  sea,  but  that  the  crew  were  saved : — It  was  held, 
that  this  was  suf&cievkt  primd  facie  evidence  of  a  loss  by  perils  of  the  seas, 
and  that  the  plaintiff  was  not  bound  to  call  any  of  the  crew,  or  to  shew  that 
he  was  unable  to  procure  their  attendance  (5),  Mr.  Justice  Bayley  ob- 
serving, '<  When  it  is  said  a  ship  has  not  been  heard  of,  I  take  that  to  mean, 
that  no  intelligence  has  been  received  from  persons,  capable  of  giving  an 
authentic  account ;  and  not  that  mere  rumours  have  never  been  heard." 

In  an  action  on  a  policy  from  an  English  to  a  foreign  port,  to  found  a  Witnesses 
presumption  that  the  ship  was  lost  on  the  voyage,  it  is  not  enough  to  prove,  ^^fi^^^T^ 
that  she  was  not  heard  of  in  this  country  after  she  sailed,  without  calling  port  of  des- 
vitnesses  from  her  port  of  destination  to  shew,  that  she  never  arrived  tination. 
there.  (6) 

In  an  action  on  a  policy  of  insurance,  where  a  loss  is  to  be  inferred  from 
the  want  of  intelligence,  the  plaintiff  must  distinctly  prove,  that  when  the 
vessel  left  the  port  of  outfit,  she  was  bound  upon  the  voyage  insured.  (7) 

If  a  ship,  for  which  the  underwriters  (when  a  demand  is  made  upon  the  Rights  of  in- 
policy)  have  paid  as  for  a  lost  ship,  should  chance  to  arrive  in  port,  she  is  ^^^  *^  ^^' 
to  be  considered  as  abandoned,  and  will  belong  to  the  underwriters.  (8)        anee. 

Where  the  ship  was  stranded  on  a  shoal,  within  a  few  miles  of  the  port  of  Vsssst.  cok- 
destination^  disabled  from  proceeding,  and  lost ;  but  while  she  lay  in  the 
•and,  she  was  seized  by  the  commander  of  the  place  at  which  she  was 
stranded,  and  the  goods  were  confiscated  by  him: — It  was  held  to  be  a 
loss  occasioned  by  the  perils  of  the  sea,  upon  the  principle,  that  in  all  cases 
the  loss  must  be  referred  to  the  catua  proximay  and  that,  under  the  fore- 
gomg  circumstances,  the  perils  of  the  sea  were  the  proximate  cause.  (9) 

(1)  Newhyf.IteadtVATVoTi  Insurance,!  06.  Quaere^  Whether  the  non  arrival  of  a  ship  at 

(2)  HmuttmM  ▼.  Thamtmij  Holt's  N.  P.  C.  the  port  of  destination  is  evidence  of  her  loss, 
242.,  et  vide  MarshaU  v.  Parker,  2  Camp.  70.  where  the  crew  have  been  heard  of  after  the 

(3)  Cohem  v. /TmdUry,  ibid.  51.  1  Taunt,  vessel  sailed,  and  after  she  is  said  to  have 
849.     Kotter  t.  Jonet,  R.  &  M.  333.  been  lost.     Ko9ter  ▼.  Joncf,  R.  &  M.  333. 

(4)  Ibid.  (7)  KoHer  v.  Jones,  R.  &  M.  333. 

(5)  Kosttr  v.  Heed^  6  B.  &  C.  19.  9  D.  (8)  Houstman  y.TfiorrUon,  Holt's  N.  P.  C. 
&  R.  2.  242. 

(6)  Twemlaw    ▼.    Oswiu,   2   Camp.    85.         (9)  Hahn  v.  Corbett,  2  Bing.  205. 
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Loss  BT  Perils       And  upon  the  same  principle^  where  a  vessel  was  wrecked,  and  a  portion 
OF  THB    EA.     ^£  ^j^g  goods  were  saved,  but  never  came  into  the  possession  of  the  owners, 

it  was  held  to  be  a  loss  by  the  perils  of  the  sea.  (] ) 
Extent  of  Jq  Stewart  V.  Bell  (2)  the  goods  were  insured  from  London  to  Jamaica 

generally,  and  were  destined  to  a  particular  place  in  the  island,  and  the 
responfflble  usual  course  in  such  cases  was  for  the  ship  to  proceed  to  an  adjoining  port, 
until  the  goods  and  there  to  trans-ship  the  cargo  into  shallops ;  but  no  information  of  this  was 
land^"and  for  8^^®°  ^®  ***®  underwriters : — But  it  was  held,  notwithstanding,  that  they  were 
losses  which  liable  for  a  loss  occurring  afler  such  trans-shipment  on  board  the  shallops, 
occur  during      ^j^^  court  observing,  "  The  assured  must  shew,  that  the  port  to  which  the 

ship  proceeds,  is  the  usual  port  for  goods  destined  to  the  particular  plaee. 

That  was  so  here,  for  Port  Morant,  was  the  place  to  which  ships  of  the 

burden  and  draught  of  water  of  the  Nesbitt  usually  proceed  with  goods 

destined  for  Plantain  Garden,  River  Bay.     The  underwriter  is  presumed  to 

be  acquainted  with  the  usual  course  of  the  voyage,  and  to  take  a  premium 

for  the  risk  accordingly.    The  policy  is  to  cover  the  goods  till  they  are 

landed,  and  the  underwriter  should  inquire,  therefore,  what  is  the  usual 

mode  of  landing  the  goods  insured.     Here,  it  appears  to  have  been  the 

usage  to  trans-ship  the  goods  into  shallops.    The  words  ^  including  risk  is 

droghers '  have  probably  been  added  to  policies  for  greater  security ;  but 

where  it  is  the  usage  of  the  trade,  and  in  the  ordinary  course  of  the  voyage^ 

to  trans-ship  into  droghers,  the  underwriters  are  liable,  even  though  those 

words,  are  not  found  in  the  policy." 

Destruction  of        Where  the  captain  of  a  Spanish  ship,  in  order  to  prevent  a  quantity  of 

preveat^its  fall-  dollars  from  falling  into  the  hands  of  an  enemy,  by  whom  he  was  about  to 

ing  into  the        be  attacked,  threw  the  same  into  the  sea,  and  was  immediately  afterwards 

enem  °^*^^       captured,  it  was  holden,  that  this  was  a  loss  by  perils  of  the  sea  for  which 

Judgment  of      *^®  underwriters  were  responsible  (3) ;  Chief  Justice  Abbott  observing,  "If, 

Chief  Justice      indeed,  the  dollars  had  been  thrown  overboard  by  the  master,  and  the  ship 

r^^mT  ™jf2H.    ^*^  heen  subsequently  re-captured,  it  would  be  a  question  for  the  jurj, 

fnan,     '  under  the  circumstances,  to  say,  whether  he  was  justified  in  what  he  did. 

I  think,  therefore,  that  the  loss  is  sufficiently  stated.  Then  the  question 
arises,  whether  this  be  a  loss  for  which  the  underwriters  are  liable.  I  am  of 
opinion,  that  this  is  a  loss  by  jettison,  or  if  not,  strictly  speaking  by  jettison, 
it  is  something  efusdem  generis,  and  therefore  falls  within  the  general  words, 
<  all  other  losses  or  misfortunes,'  &c.  Jettison  in  its  largest  sense,  however, 
signifies  any  throwing  overboard ;  but,  in  its  ordinary  sense,  it  means  a 
throwing  overboard  for  the  preservation  of  the  ship  and  cargo,  and  most  of 
the  jurists  treat  of  it  in  this  sense,  under  the  head  of  general  average.  The 
present  case  is  an  extraordinary  species  of  jettison.  I  cannot,  hoirever, 
distinguish  it  in  principle,  from  the  case  where  the  captain  sets  fire  to  bis 
ship  to  prevent  her  falling  into  the  hands  of  the  enemy.  Now  it  is  laid 
down  by  Emerigon  and  Pothier,  that  the  underwriters  are  liable  for  such 
a  loss ;  and  I  think,  therefore,  they  are  equally  so,  in  the  present  case.  It 
is  said,  however,  that,  in  those  cases,  the  assured  and  underwriters  were  ail 
of  the  same  nation ;  so  long,  however,  as  the  insurance  of  the  property  of 
a  foreigner  is  not  contrary  to  the  lawv  of  England,  the  underwriter  who 

(1 )  Bandrett  v.  Hentigg,  Holt's  N.  P.  C.         (2)  5  B.  &  A.  238. 
149.  (d)  Butler  v.  Wildman,  3  ibid.  398. 
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huores,  must  be  considered  09  placing  himself  in  the  same  situation  as  the   Loss  by  Perils 
foreigner;  for  he  has  undertaken  to  indemnify  the  assured  against  enemies,     °'  ^"^    '^' 
and  that  must  mean  enemies  of  the  state  of  which  the  assured  is  a  member. 
I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to  the  judgment  of 
the  court" 

The  underwriter  is  liable  for  a  robbery  of  the  goods  insured,  when  com-  Goods  lost  by 
mitted  by  thieves  from  without  (1)  Thus,  where  on  a  policy  of  insurance  '®*'"*'y' 
on  goods  the  vessel  was  wrecked,  part  of  the  goods  were  lost,  and  part  got 
on  shore,  but  (whilst  on  shore)  were  destroyed  and  plundered  by  the  inha- 
bitants of  the  coast,  so  that  no  portion  of  them  came  again  into  the  pos- 
session of  the  assured: — It  was  held,  that  this  was  a  loss  by  the  perils  of 
the  sea,  and  no  abandonment  was  necessary  to  make  it  a  total  loss.  (2} 

Where  a  policy  was  effected  on  mules  and  other  living  animals,  warranted   Pouct  on 
"  free  from  mortality  and  jettison ;"  and  in  the  course  of  the  voyage  some      *'**-*"• 
of  them  were  killed,  in  consequence  of  the  agitation  of  the  ship  in  a  storm  ; 
.and  others  died  before  the  termination  of  the  voyage  insured,  in  conse- 
quence of  the  injuries  they  had  received : — It  was  held,  that  this  was  a  loss 
by  a  peril  of  the  sea,  for  which  the  underwriters  were  liable  (3) ;   Mr.  Judgment  of 
Justice  Holroyd  observing, «'  The  exception  must  be  considered  as  engrafted   HolroydTn 
upon  these  general  words  in  the  policy,  and  the  whole  should  be  read  Lawrence  v. 
together  as  one  sentence ;  and  then  it  would  stand  thus,  that  the  under-   ^^^^^^^ 
writers  will  be  liable  for  losses  by  perils  of  the  seas,  and  all  other  losses 
except  losses  by  niortality  and  jettison.    It  seems  to  me,  that  as  the  injury 
which  immediately  preceded  and  caused  the  death  of  the  animals,  proceeded 
directly  from  the  violence  of  the  storm,  the  loss  is  to  be  considered  a  loss  by 
the  perib  of  the  sea.     Death  may  or  may  not  have  increased  the  amount  of 
the  actual  loss  to  the  assured.'*     <*  Besides,  this  absurd  consequence  would 
follow — if  we  were  to  give  to  the  words  used  in  the  exception  the  construc- 
tion contended  for  by  the  defendant,  that  where  the  violence  of  the  wind 
and  waves  was  so  great  as  to  cause  the  death  of  the  animals  during  the 
voyage,  the  underwriters  would  not  be  liable  at  all ;  but  where  the  violence 
of  the  wind  and  waves  was  only  such  as  to  cause  some  injury  to  the  animals 
short  of  death,  then  the  underwriters  would  be  responsible." 

A  policy  was  effected  on  horses  "  warranted  free  from  mortality."  The 
jury  specially  found,  that  on  the  voyage,  in  consequence  of  a  storm,  the  horses 
broke  down  the  partitions  between  them,  and  by  kicking  bruised  each  other 
90  much  that  they  died ;  that  a  particular  usage  with  respect  to  policies  on 
live  stock  prevailed  at  Lloyd's  Coffee-house  in  London,  and  was  adopted 
both  by  the  underwriters  subscribing  and  the  merchants  effecting  policies 
there,  and  that  this  policy  was  effected  there : — It  was  held,  first,  that  this 
was  a  loss  by  perils  of  the  sea,  for  which  plaintiff  might  recover,  notwith- 
standing the  warranty ;  and  second,  that  as  it  did  not  appear,  that  plaintiff 
knew  of  the  usage  prevailing  at  Lloyd's,  or  was  in  the  habit  of  effecting 
policies  there,  such  usage  did  not  bind  him.  (4) 

In  Ne^Ut  V.  LushingUm{5)  Lord  Kenyon  stated,  <<  When  a  ship  is  stranded,   Strakdino. 
the  underwriters  agree  to  ascribe  the  loss  to  the  stranding,  as  being  the 

(n  Harford  v.  Maynard,    Park  on  In-  (S)  Lawrence  r.Aberdein,  5  B.  &  A.  107. 

ninnce,  S3.  (4)   Gabay  v.  Uojfd,  5  D.  &  R.  641.     S 

(2)  Bondreii  v.  Heniiyg,  Holt*s  N.  P.  C.  B  &  C.  793. 

U9.  (5)  4  T.  R.  787. 
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In  Sinf^rd  w. ManlkaU(l)  Cbief  Jiutiee TiimU  obienred,  "It  hHkni 
been  Kttled,  tint  the  wonb,  '  if  the  ahip  be  stnnded,'  ue  word*  of  cut- 
dition,  sod  that  if  rach  ocHiditioa  happens,  it  deatroys  the  ausep^aa,  ai 
kta  in  the  general  words  of  the  pcOiejr."  (3)  And  nnderwritera  are  liable 
for  a  Mranding  occaaiooed  renM>tdj  bj  the  n^ligenee  of  the  crew.  (3) 

In£uik!pT./>M/faMf(4)Mr.JnsticeIiUledaleotMerTed,  "ThoeweM 
to  be  come  contrariety  of  opinion,  aa  to  the  meaning  of  the  Uxm  strandi^. 
That  term,  in  its  ordinary  aeoae,  meana  taking  the  gronnd,  or  being  on  Ac 
'''  Btnnd ;  bat  that  is  not  the  meaning  of  the  word,  in  a  poticy  of  inmraiM*; 
for  thic  Teaael's  taking  the  gronnd  in  the  firat  instance,  waa  not  a  atraadiig 
within  the  meaning  of  the  policy.  1  think  it  immaterial,  whether  a  ytmi 
takes  the  gronud  when  she  ia  in  the  course  oC  or  at  the  end  of,  a  TOfsga 
But  when  a  vessel  is  on  the  ground,  or  attand,  in  such  a  situation  aa  ik 
ought  not  to  be  in  while  proaecuting  the  voyage  on  whicli  she  is  bound,  tfa( 
is  stranding  within  the  meaning  of  the  ptdicy.  In  Hmnu  v.  SdmM»dt(5), 
the  taking  the  ground  was  no  more,  than  was  osnal  with  ve«^  of  the  hsk 
class,  proceeding  up  tbe  river  to  Cork.  When  the  vessd  was  on  the  ground, 
she  waa  in  that  sitnation  io  which  such  a  vessel  proceeding  on  that  ^ttpp 
nsnally  is  in  the  river,  when  the  tide  is  low.  So  here,  aa  long  aa  the  thm) 
lay  on  the  ground  fiutened  to  the  shore  by  the  rope,  she  waa  not  sttaaded; 
but  when  the  rope  broke,  she  fell  over  on  her  side,  and  lay  on  the  gToand; 
in  that  position  I  think  she  was  stranded  within  the  meaning  of  the  policTi 
because  she  then  ceased  to  be  in  a  aitnatiou  in  which  a  veasd  driven  bj 
stress  of  weather  into  the  port  of  Peele  nauallj  is." 

A  ship  having  on  board  goods,  which  were  insured  on  a  voyage  fron 
London  to  Hull,  but  "  warranted  free  tnta  average,  unless  general,  or  ifce 
ship  rlj<>ul<(  'it  stranded,"  arrived  in  Hull  harbour,  which  is  a  tide  harboorr 
and  proccedoil  to  discharge  her  cai^  at  a  quay  on  the  itideof  it;  thiseooM 
be  done  at  hi^li  water  only,  and  coakt  not  be  comirieted  in  one  tide.  At 
tbe  first  Ion- tide,  the  vessel  grounded  on  tbe  mud;  but  on  a  subsequent ebk 
the  rope  b}-  n-liich  her  head  was  moored  to  the  oppodte  side  of  the  harbov, 
stretched,  Biid  the  wind  blowing  from  tbe  eaM  at  the  Mme  time,  she  did  i»t 
ground  entirely  on  tbe  mud,  which  it  was  intended  she  sfaonld  do,  but  ba 
forepart  got  »n  a  bank  of  stones,  rubbish,  and  sand,  near  to  the  quay,  and  tlw 
vessel  having  '.trained,  some  damage  waa  sustaiiied  by  the  cargo,  but  no 
lasting  injury  liy  the  vessel: — It  was  held,  that  tbb  was  a  stranding  vilhiB 
the  meaning  of  that  word  in  the  poUcy  (6),  Lord  Tenlerden  staling,  "  Tbe 
role  of  law  «Jil)  respect  to  stranding  I  conceive  to  be  this.  Where  a  veMcl 
lakes  the  ground  in  the  ordinary  and  usual  course  of  navigation  and  mansge- 
niHtt  in  a  tide  river  or  harbour,  npon  tbe  ebbing  of  the  tide,  or  from  natunl 
deficiency  of  «ater,  so  that  she  may  float  again  upon  the  flow  of  tide,  v 
tztrr,  such  an  event  shall  not  be  considered  a  stranding  witkia 
le  of  ilj<?  memorandum.     But  where  the  ground  is  taken  under  vj 


(1)  H  BiuK.  4I-.3.  (4)  7  B.  &  C.   335.   neog.  is   Wito  t- 

(9)  VuitBmr.,lci.KtmtBiattm,-!T.R.a\0.  HapKOPd,  3  B.  &  Ad.  3£.  Pukl.^m^- 

(3)   Bitkap  T.  Pn.Uamd,  T  B.  &  C    919.  (5)  1  a  &  B.  3S8. 

1  M.  &  n.   if.     fiui  T.  A(9^  fMUiyt  (6)   IRA  t.  BapuMd,  3  B.  &  Ad.  !& 

0>mr.  3  C.  Jc  A.  T3.     Wtita  *.  MaiOawl,  Fuk  J.  duKot. 
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extnu)rdiiiary  drcumstances  of  time  or  place,  by  reason  oF  some  unusual  or  ^^  "^  Pwls 

acddeotal  occurrence^  such  an  event  shall  be  considered  a  stranding  within  '__ 

the  meaning  of  the  memorandum.  According  to  the  construction  that  has 
been  long  put  on  the  memorandum,  the  words,  ^  unless  general,  or  the  ship 
be  stranded/  are  to  be  considered  as  an  exception  out  of  the  exception,  as 
to  the  amount  of  an  average  or  partial  loss,  provided  for  by  the  memo- 
nmdam,  and,  consequently,  to  leave  the  matter  at  large  according  to  the 
contents  of  the  policy ;  and  as  every  average  loss  becomes  a  charge  upon 
the  underwriters  where  a  stranding  has  taken  place,  whether  the  loss  has 
been  in  reality  occasioned  by  the  stranding  or  no,  the  true  and  legal  sense 
of  the  word  ^  stranding  *  is  a  matter  of  great  importance  in  policies  upon 
goods.  In  policies  on  ship,  the  memorandum  is  not  found.  In  such  policies 
the  inquiry  is,  whether  a  loss  arose  by  perils  of  the  sea ;  and  the  question  is, 
consequently,  unfettered  by  any  technical  phrase.** 

Where  there  is  a  warranty  in  a  policy  of  insurance  against  average,  Vessel  driven 
'^unless  general,  or  the  ship  be  stranded  ;*'  if,  during  the  voyage,  the  ship  is  **"  *  ^     ' 
forced  ashore  by  the  wind,  or  driven  on  a  bank,  and  remains  fast  for  any  time, 
this  is  a  sufficient  stranding  to  do  away  the  effect  of  the  warranty,  although 
the  ship  is  not  proved  to  have  thereby  received  any  material  damage.  (1) 

Where  a  ship,  being  under  conduct  of  a  pilot  in  her  course  up  the  river  improperly 
to  Liverpool,  was,  against  the  advice  of  the  master,  fastened  at  the  pier  of  ^^^  ^  * 
the  dock  basin  by  a  rope  to  the  shore,  and  left  there,  and  she  took  the 
ground,  and  when  the  tide  left  her  fell  over  on  her  side  and  bilged,  in  con- 
sequence of  which,  when  the  tide  rose,  she  filled  with  water,  and  the  .goods 
were  wetted  and  damaged : — It  was  held,  that  this  was  a  stranding  to  entitle 
the  assured  to  recover  for  an  average  loss  upon  the  goods.  (2) 

Where,  during  the  course  of  a  voyage  on  an  inland  canal  it  became  ne-  taking  the 
cewary,  in  order  to  repair  the  canal,  to  draw  off  the  water ;  and  the  ship  ^e^pUw 
in  consequence  having  been  placed  in  the  most  secure  situation  that  |could 
be  found,  when  the  water  was  drawn  off  took  the  ground  by  accident  on 
some  piles,  which  were  not  previously  known^to  be  there: — It  washolden, 
that  this  was  a  stranding  within  the  usual  memorandum  in  the  policy,  the 
accident  not  having  happened  in  the  ordinary  course  of  the  voyage.  (3) 

Running  on  some  wooden  piles  four  feet  under  water,  erected  in  a  river 
>boat  nine  feet  from  shore,  for  the  purpose  of  keeping  up  the  banks,  and  lying 
on  such  piles  till  they  were  cut  away,  was  also  held  to  be  a  stranding.  (4) 

If  a  vessel  strike  upon  a  rock,  and  remain  fixed  there  for  the  space  of  striking  upon 
fifteen  or  twenty  minutes,  in  consequence  of  which  she  sustains  a  material  *  ^^^  > 
injury,  this  constitutes  a  stranding.  (5) 

Where,  on  a  policy  of  insurance  on  goods,  with  a  warranty  against  average,  or  an  anchor. 
*'  unless  general,  or  the  ship  be  stranded  ;'*  it  appeared  that,  on  the  voyage  the 
•hip  was  driven  by  stress  of  weather  into  a  harbour,  at  the  mouth  of  which 
she  struck  upon  an  anchor,  and  was  in  danger  of  sinking ;  to  prevent  which, 
she  was  warped  higher  up  in  the  harbour,  where  she  took  the  ground,  and 
remained  fast  half  an  hour :«— It  was  holden,  that  the  ship  was  stranded, 
within  the  meaning  of  the  policy.  (6) 

(1)  Harmon  v.  Vaux,  3  Camp.  429.  Park  on  Insurance,  177.    S.  C.  nom.  Dohson 

(2)  CamUktn  ▼.  Sydtbotham,  4  M.  &  &  v.  Bolton,  Marshall  on  Insurance,  231. 
^7.  (5)  Baker  v.  Towry,  I  Stark.  436. 

(3)  Bayner  v.  Godmond,  5  B.  &  A.  225.  (6)  Barrow  v.  BfM,  7  D.  &  R.  244.     4 

(4)  Dob9on  V.   London  Atsuraneo  Comp,  B.  &  C.  73^. 
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In  Kingsford  v.  Marshall (l)  it  appeared,  that,  upon  the  ebbing  of  the 
tide,  a  vessel  took  the  ground  in  a  tide  harbour  in  the  place  where  it  wti 
intended  she  should,  but  in  so  doing,  struck  against  some  hard  substance, 
by  which  two  holes  were  made  in  her  bottom,  and  the  cargo  damaged  :— 
upon  which  it  was  held,  that  this  was  not  a  stranding,  for  which  the  under* 
writers  were  liable  upon  an  insurance  on  com  warranted  free  from  avenge 
unless  general,  or  the  ship  be  stranded ;  Chief  Justice  Tindal  obsenring,  **•  *  If 
the  ship  be  stranded '  are  words  of  condition,  and  if  such  condition  happens, 
it  destroys  the  exception,  and  lets  in  the  general  words  of  the  policj.'*  (2) 
^<  Now  it  is  perfectly  clear,  and  has  been  settled  by  various  decided  eases, 
that  by  the  term  <  stranding'  neither  of  the  contracting  parties  could  intend 
a  taking  of  the  ground  by  the  ship  in  the  ordinary  course  of  navigatios 
used  in  the  voyage  upon  which  she  was  engaged*  It  is  needless,  therefore, 
to  say,  that  when  a  vessel,  in  the  course  of  a  voyage  insured^  is  sailing  in  « 
tide  river,  or  puts  into  a  tide  harbour,  the  taking  the  ground  from  the 
natural  cause  of  the  deficiency  of  water,  occasioned  by  the  ebbing  of  the 
tide,  is  no  stranding,  within  the  meaning  of  the  policy.  Otherwise,  at  erery 
ebb  of  the  tide,  there  would  be  a  stranding ;  and  the  memorandum  intended 
for  the  security  of  the  underwriter  against  partial  losses  upon  perishable 
commodities  would  be  altogether  nugatory,  as  the  smallest  injury  to  the 
cargo,  occasioned  at  an  early  part  of  the  voyage,  would  always  lie  a  loe 
within  the  policy,  by  reason  of  the  ship  discharging  her  cargo  in  a  tide  har- 
bour. The  mere  taking  of  the  ground,  therefore,  in  a  tide  harbour,  in  the 
place  intended  by  the  master  and  crew,  or  the  proper  officers  of  the  harboort 
cannot,  upon  any  principle  of  construction,  or  common  sense,  be  heki  to 
constitute  a  stranding.    What  more,  then,  is  necessary  ? 

*<  We  think  a  stranding  cannot  be  better  defined,  than  it  has  often  been 
in  several  of  the  decided  cases,  viz.  where  the  taking  of  the  ground  does 
not  happen  solely  from  those  natural  causes  which  are  necessarily  iocideDt 
to  the  ordinary  course  of  the  navigation  in  which  the  ship  is  engaged,  either 
wholly  or  in  part,  from  some  accidental  or  extraneous  cause." 

The  striking  of  a  ship  on  a  rock,  where  she  remained  a  minute  and  a 
half,  and  was  laid  on  her  beam  ends,  was  held  not  to  constitute  a  stranding 
within  the  meaning  of  that  term  in  a  policy  of  insurance  (S),  Lord  EUen- 
borough  observing,  <^  Ex  vi  termini  < stranding'  means  lying  on  the  shore,  or 
something  analogous  to  that  To  use  a  vulgar  phrase,  which  has  been 
applied  to  this  subject,  if  it  is  '  touch  and  go '  with  the  ship,  there  is  no 
stranding.  It  cannot  be  enough  that  the  ship  lay  for  a  few  moments  on  her 
beam  ends.  Every  striking  must  necessarily  produce  a  retardation  of  the 
ship's  motion.  If  by  the  force  of  the  elements  she  is  run  aground,  and 
becomes  stationary,  it  is  immaterial,  whether  this  be  on  piles,  on  the 
muddy  bank  of  a  river,  or  on  rocks  on  the  seashore ;  but  a  mere  striking 
will  not  do,  wheresoever  that  may  happen.  I  cannot  look  to  the  conse- 
quences without  considering  the  causa  caiuans.'* 

So,  likewise,  where  a  ship  had  struck  upon  a  sunken  rock,  and  re- 
ceived damage,  was  run  on  shore  by  the  direction  of  the  pilot,  when 
she  was  repaired,  and  afterwards  proceeded  to  her  ports  of  delivery :  — 

(1)8  Bing.  458.,  anti,  2154.  (3)  M'DougU  ▼.  Royal  Exchamgt  Jtm- 

(2)  Vide  BumeU  v.  Kensington,  7  T.  R.     anct  Comp,  4  M.  &  S.  503.     4  Camp.  S^- 
210. 
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It  was  held  not  to  be  a  stranding  within  the  meaning  of  a  policy  of  Loss  bt  Pseils 
iiisiiTaoce.(l)  1_ 

And  where  a  vessel  with  a  cargo  on  board  took  the  ground  on  two  suc- 
cessive days  in  going  up  Cork  harbour,  under  the  direction  of  a  pilot,  and 
being  afterwards  moored  in  the  usual  course,  was  thrown  on  her  broadside 
by  the  receding  of  the  tide,  and  received  a  considerable  injury :  —  It  was 
held,  that  this  was  not  a  stranding,  within  the  meaning  of  that  term  in  a 
memorandum  at  the  bottom  of  a  policy  of  insurance.  (2) 

^  Hoffman  v.  Marshall  (3),  where  a  particular  average  loss  was  incurred 
by  the  stranding  of  a  lighter  conveying  goods  from  ship  to  shore,  the  goods 
being  insured  free  from  average,  unless  general,  or  the  ship  should  be 
stranded :  — It  was  held,  that  the  insurer  was  not  liable. 

Under  the  common  memorandum  the  underwriter  is  liable  for  a  partial 
loss  if  the  ship  be  stranded,  whether  it  arises  from  the  stranding,  or  any 
other  peril  insured  against  (4) 

To  render  the  underwriters  liable  for  a  loss  by  stranding,  it  must  take  Time  of  stnnd- 
plaoe  aflter  the  adventure  has  commenced,  and  before  it  has  terminated.  (5)  ^^' 

If  the  enumerated  articles  specifically  remain,  though  by  sea  damage  they  Where  the 
tre  rendered  of  no  value,  and  the  ship  has  not  been  stranded,  the  insurer  was  fipymerated  ar- 

•     .<-■  tides  SDecifi^ 

la  Cocking  v.  JFraser  (6)  held  not  to  be  liable.  Lord  Mansfield  observing,  ^ally  remidn, 
"  The  clause  relative  to  fruit  and  fish  is  now  a  verv  old  one  in  policies  of  in-  and  the  ship 
sarance.    The  Insurer  undertakes  for  ail  losses  upon  these  articles,  except  °^     '^'^ 
particular  damage,  within  a  certain  amount,  unless  the  ship  be  stranded ;  he  i^rd^anJ 
therefore  engages  against  a  total  loss.    Now  a  total  loss  of  the  thing  insured  field  in  Cocking 
h  the  absolute  destruction  of  it,  by  the  wreck  of  the  ship.    The  fish  may  all  ^'  ^^***^* 
come  to  port,  though,  from  the  nature  of  the  commodity,  it  may  be  damaged—^ 
it  may  be  stinking.     Still,  as  the  commodity  specifically  remains,  the  under- 
writer is  dischai^d.'*  (7)    Mr.  Justice  Buller  said,  ^*  That  from  the  first 
iotrodacUon  of  ^e  clause  in  1749,  to  the  present  time,  the  underwriter 
sever  has  been  held  answerable  but  where  there  has  been  a  total  loss  of  the 
articles  mentioned  in  it." 

Where  a  ship  is  obliged  to  put  back,  and  the  damage  she  has  sustained  When  a  ship 
is  of  such  a  nature,  that  she  cannot  pursue  her  voyage,  and  other  ships  p^r^e  her^voy- 
caonot  be  procured  to  take  the  cargo,  this  is  a  total  loss  of  ship,  cargo,  and  age. 
freight,  however  inconsiderable  the  damage  sustained  may  be,  because,  as 
observed  by  Lord  Mansfield  in  Manning  v.  Newnham  (8),  "  If  the  voyage 
ia  contemplation  is  lost,  or  is  not  worth  pursuing,  this  is  a  total  loss." 

In  WiUcn  v.  Royal  Exchange  Assurance  Camp.  (9)  it  was  held,  that 
the  Royal  Exchange  Assurance  Company  were  liable  for  a  total  loss  upon  a 
cugo  of  com,  where  the  ship  from  the  perils  insured  against  becomes  inca-' 
Ittble  of  pursuing  the  voyage,  and  another  vessel  cannot  be  procured  to 
forward  the  com  to  its  port  of  destination. 

(1 )  Bunutt  ▼.  Kentinffton,  7  T.  R.  SIO.  1  ted  vide  S.  C.  reyersed,  3  ibid.  281.,  vide  pott, 
£^  N.  P.  a  416.  Peake*s  Add.  Caa.  71.  2167.  Hoffnum  v.  MarshaU,  3  Biog.  N.  C. 
'«oo^  in  Ktngtford  ▼.  ManhaU,  8  Bing.  463.  883. 

(2)  Hearne  y.  Edmundt^  4  Moore,  15.  1  (6)  Vide  Marshall  on  Insurance,  219,  ef 
Bu&B.  388.  Kq,     Park  on  Insurance,  181,  ef  le^.,  vide 

(3)  2  Bing.  N.  C.  383.  etiam  MoMon  v.  Skurray,  ibid.  191. 

(4)  CoHiiUoH  ▼.  London  Aiturance  Comp»         (7)  Pothier,  59. 

ttt  3  Burr.  1553.  (8)  2  Camp.  624.  n, 

(5)  Bonx  j.Sahador,  1  Bing.  N.  C.  526.,         (9)  Ibid.  623. 
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A  general  policy  of  insurance  coveis  the  risk  of  fire  at  sea  in  a  rteim* 
boat»  aa  in  any  other  vessel.  (1) 

In  Gorchn  v.  RimmingUm  (2)  Lord  EUenborongh  sakt  **  Fire  isexpiefidj 
mentioned  in  the  policy  as  one  of  the  perils  against  which  the  undenrriten 
undertake  to  Indemnify  the  assured ;  and  if  the  ship  is  destroyed  by  fire»  it 
is  of  no  consequence  whether  this  is  occasioned  by  a  common  acddent,  or 
by  lightning,  or  by  an  act  done  in  duty  to  the  state.  Nor  can  it  make  any 
difference,  whether  the  ship  is  thus  destroyed  by  third  persons,  subjectR  to 
the  king,  or  by  the  captain  and  crew  acting  with  loyalty  and  good  (aith. 
Fire  is  still  the  causa  cataans,  and  the  loss  is  covered  by  the  policy." 

At  Canton  an  Ea9t  India  ship  stayed  to  clean  and  refit,  for  which  pu- 
pose  all  the  sails  and  furniture  were  taken  out  of  the  ship  and  pot  into  t 
warehouse  built  for  them  on  a  sand-bank  in  the  ri^er  there,  where  thej 
were  accidentally  burnt :  this  was  held  to  be  a  loss  within  the  words  asd 
meaning  of  a  policy  of  insurance  of  the  ship  on  its  body,  tackle,  appaieir 
&C.  and  other  furniture,  &c  against  perils  of  the  seas,  men*of-war,  and  fire» 
to  any  ports  and  places  beyond  the  Cape  of  Good  Hope  and  back  again  to 
London.  (3) 

In  an  action  on  a  policy  on  ship,  by  which,  amongst  other  risks,  the 
underwriters  insured  against  fire  and  barratry  of  the  master  and  mariners: 
—  It  was  holden,  that  they  were  liable  for  a  loss  by  fire  occasioned  by  tbe 
negligence  of  the  master  and  mariners  (4),  because,  as  observed  by  Mr. 
Justice  Bayley,  **  The  loss  is  occasioned  by  fire,  against  which  the  assured  is 
protected  by  the  terms  of  the  policy,  and,  in  our  law  at  least,  there  is  bo 
authority  which  says,  that  the  underwriters  are  not  liable  for  a  loss,  the 
proximate  cause  of  which,  is  one  of  the  enumerated  risks,  but  the  remote  caoae 
of  which,  may  be  traced  to  the  misconduct  of  the  master  and  mariners." 

The  assured  cannot  recover  for  a  loss,  which  he  himself  has  occasioned: 
therefore,  if  a  fire  arise  on  board  a  ship  from  the  damaged  quality  of  goods 
on  board,  which  are  insured,  the  underwriters  are  not  liable  ;  but  if  tbe  io« 
be  not  occasioned  by  the  damaged  state  of  the  goods  on  board,  the  policy  is 
not  vitiated  by  the  fact  not  having  been  disclosed  to  the  underwriters,  that 
the  goods  were  damaged,  though  they  might  have  a  tendency  to  incresie 
the  risk.  (5) 

Salvage  means  the  compensation  made  to  those,  by  whose  means  the  ship 
or  goods  have  been  saved  from  the  effects  of  shipwreck,  fire,  pirates, 
enemies,  or  any  other  loss  or  misfortune,  and  the  underwriters  are  liable  for 
the  amount.  The  civil  regulations  respecting  this  subject  are  to  be  found 
in  state.  12  Anne,  st.  ii.  c.  18.,  26  Geo.  2.  c  19.,  43  Geo.  S.  c  IGO.,  1  &  2 
Geo.  4.  cc.  75  &  76.,  and  6  Geo.  4.  c  107. 


Bareat&v 
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7.  Barratry. 

"Fraud"  and  "barratry"  are,  in  effect,  words  of  co-extensive  import 
In  Lockyery.  Offiey  (6)  Mr.  Justice  Willes  observed,  "  Many  definitions 


(1 )  PaUiion  v.  Aft&,  1  Dow  &  C.  342.     2 
Bligh,  N.  &519. 

(2)  1  Camp.  123.     1  Phillips  on  Insur- 
ance, 630. 

(3)  Pe%   ▼.    Royal  Exchange   Atsurance 
Comp.  I  Burr.  341. 

(4)  Butk   V.   Royal  Exchange  Atwrance 


Comp,  2  B.  &  A.  73.,  et  vide  Bishop  ▼.  R^ 
land,  7  B.  &  C.  219.     1  M.  &  R.  49. 

(5)  Boyd  V.  Dvboit,  3  Camp.  133.,  ct 
vide  Bufe  v.  Turner,  Mareball  on  Insuraiiee, 
791.     6  Taunt.  338. 

(6)  1  T.  R>  259. 
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of  bamtry  are  to  be  found  in  the  books,  but  perhaps  this  general  one,  may     Barratry. 
compreheod  almost  all  the  cases :  —  Barratry  is  every  species  of  fraud  or  ^^  , ,    .. 
knavery  in  the  master  of  the  ship,  by  which  the  freighters  or  owners  are  Justice  Willes 
iBJared ;  and  in  this  light  a  criminal  deviation  is  barratry,  if  the  deviation  be  ^^i^^  ^' 
without  their  consent"  (1 ) 

In  3irle  Y.Itou>croft{2)  Lord  Ellenborough  stated,  "  In  a  MS.  note  of  the  Judgment  of 
case  of  SUmma  v.  Brawn,  which  was  read  to  us  by  my  brother  Lawrence,  borouSi  fn " 
Lord  Chief  Justice  Lee  defines  barratry  in  being  **  some  breach  of  trust  in  Earle  v.  Row- 
the  captain  ex  nuileficio.*     And  in  the  note  of  the  same  case,  with  which  I  ^^•^* 
have  been  furnished  from  Mr.  Ford's  manuscripts.  Chief  Justice  Lee  says, 
*  Barratry  must  be  ex  nuUe/ieio  with  intent  to  destroy,  waste,  or  embezzle 
the  goods'  (that,  it  must  be  remembered,  was  a  policy  on  goods) ;  '  and 
therefore^  although  this  might  be  a  deviation,  yet  I  do  not  see,  how  it  can 
be  considered  as  barratry.    I  make  no  question,  that  there  may  be  such  a 
deviation,  as  will  amount  to  barratry ;  as  where  the  master  deviates  to 
barn,  sink,  destroy,  or  throw  the  ship  into  the  enemy's  hands ;  or,  where  he 
has  benefit  by  the  deviation,  as  if  he  himself  had  insured  the  goods :  and 
therefore  it  was  a  material  part  of  the  case,  whether  the  master  had  any 
benefit  by  this  alteration  of  the  voyage ;  for  that  might  have  been  evidence 
.  offrand  in  him^'  &c.     Of  course  he  did  not  consider  the  benefit  of  the 
master,  as  a  necessary  ingredient  in  the  constitution  of  barratry  in  all  cases, 
but  oaly  as  a  pregnant  circumstance  to  prove  the  existence  of  such  a  fraud 
io  point  of  fact,  in  a  particular  case." 

**  We  are  certainly  warranted  in  pronouncing,  that  a  fraudulent  breach  of 
duty  by  the  master,  in  respect  to  his  owners ;  or  in  other  words,  a  breach 
of  duty,  in  respect  to  his  owners,  with  a  criminal  intent,  or  ex  malefieiOf  is 
barratry.  And  with  respect  to  the  owner  of  the  ship  or  goods,  whose  interest 
IB  to  be  protected  by  the  policy,  it  can  make  no  difference  in  the  reason  of 
the  thing,  whether  the  prejudice  he  suffers,  be  owing  to  an  act  of  the  master, 
indoced  by  motives  of  advantage  to  himself,  malice  to  the  owner,  or  a  dis-* 
regard  to  those  laws  which  it  was  the  master's  duty  to  obey,  and  which  (or 
it  would  not  be  barratry)  his  owners  relied  upon  his  observing.  It  has  been 
strongly  contended  on  the  part  of  the  defendant,  that  if  the  conduct  of  the 
master,  although  criminal  in  respect  of  the  state,  were  in  his  opinion  likely 
to  advance  his  owner's  interest,  and  intended  by  him  to  do  so,  it  will  not 
be  barratry.    But  to  this  we  cannot  a8sent."(S) 

Barratry  can  only  be  committed  against  the  owner  of  the  ship,  and  with-  Barratry  can 
«.tIu.con«nt(4)  S^~Zt 

The  underwriter  of  an  insurance  made  by  and  in  favour  of  tlie  shipowner  the  owner  of 
i«  not  discharged  by  barratry  committed  with  the  privity  of  the  freighter,  **>«  ^^ip*  *nd 
nnkas  he  can  shew,  that  the  shipowner  was  also  privy.  (5)  consent 

(1)  Vide  ettam  per  Lord  Ellenborough  in  lent  and  secret  contrivance  and  understand- 

Me  T.  Roweroft,  8  East,  134.     Kniffht  v.  ing   between  themselves,  to  throw  the  ill 

Cambridge,  Str.  481.  success  of  an  illegal  adventure,  of  which  the 

(8)  8  East,  136.  benefit,  if  successful,  would  have  belonged 

(3)  It  is  extraordinary  that  this  species  of  solely  to  themselves,  upon  the  underwriters, 

loss,  occasioned  by  the  misconduct  of  the  So,  however,  it  is,  that  this  description  of 

Qsster,  selected  and  appointed  as  he  is  by  lo&s  has,   from  the  earliest  times,  held  its 

the  owners  themselves,  and  liable  to  be  dis-  place  as  a  subject  of  indemnity  in  British 

ousted  by  them  only,  should  ever  have  been  policies  of  insurance.     8  East,  134. 
made  the  subject  of  insurance ;  and  it  is  the        (4)  Nutt  v.  Bourdieu,  1  T.  R.  323. 
more  so,  as  It  has  an  impolitic  tendency  to        (5)  Boutflower  v.    Wiltner^    Selw.  N.  P, 

enable  the  master  and  owners,  by  a  fraudu*  962. 
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Bnt  the  term  "shipowner"  does  not  exclusively  apply  to  "ibwlnte 
owDers,"  but  extends  to  owners  pro  hoc  vice  u  general  freighters.  Thiu, 
where  the  owner  of  a  ship  let  it  to  another  as  a  freighter,  who  insured  it  for 
the  Toyage,  and  a  barratrous  act  was  committed  with  the  knowledge  of  the 
owner,  but  unknown  to  the  freighter,  it  was  held  to  be  barratry,  aod  tk 
insurers  liable.  (1) 

And  the  circumstance,  that  by  the  temu  of  a  charter-party  entered  isl* 
between  such  owner  and  the  freighters  the  former  was  entitled  to  put  goodi 
on  board  during  a  previouH  part  of  the  voyage,  would  make  no  difference.(!) 

A  person  uniting  in  himself  the  character  of  captain  and  supercargo  on 
be  guilty  of  barratry.  (3) 

A  deviation,  if  fraudulent,  is  barratry,  whether  the  toss  happen  dariDg 
such  fraudulent  voyage  or  after.  (4)  But  it  i»  otherwise,  if  the  deTiatioo  be 
with  the  privity  or  consent  of  the  owners  or  freighters.  (5) 

Where  a  ship  and  cargo  were  carried  barratrously  by  the  master  oat  of 
the  course  of  the  voyage,  and  the  ship  and  part  of  the  cai^o  were  bM,  mi 
the  remainder  sent  home  by  a  strange  ship; — It  was  held,  that  thia  iru  i 
total  loss  of  the  cargo  from  the  time  of  committing  the  act  of  bamlrf, 
and  that  the  underwriters  were  liable  for  such  loss,  with  the  benefit  of  nt 
vage  only.  (6) 

"  If  the  master  sail  out  of  the  port  without  paying  port  duties,  wb^it? 
the  goods  are  forfeited,  lost,  or  spoiledi  that  is  barratry,"  and  the  inaiiRn 
wilt  be  liable.  (7) 

Id  Moti  V.  Byrom  (8),  where  a  master,  under  letters  of  marque,  defectire 
in  point  of  validity  for  want  of  a  certificate,  and  which  had  been  pot  on 
board  by  the  owners  with  a  view  to  encourage  seamen  to  enter,  and  witboK 
any  intention  of  their  being  used  for  the  purposes  of  cruising,  had  ermA 
for  and  taken  a  prize,  and  had  afterwards  libelled  such  prize  for  condeiw- 
atioD  in  the  name  of  himself  and  his  owners  in  a  port  in  the  West  India, 
and  during  bis  stay  there  on  that  occasion,  was  lost :  —  this  was  holden  bf 
Lord  Kenyon  and  the  rest  of  the  court,  as  barratry. 

If  a  ship  be  insured  by  the  terms  of  the  policy  in  any  lawful  trade,  iixl 
the  barratry  of  the  master  be  mentioned  as  one  of  the  risks  to  be  borne  bf 
the  insurer,  the  underwriters  will  be  liable  for  a  loss  which  happens  by  the 
barratry  of  the  master  by  smuggling  (9) ;  because  "  the  master  of  a  v«d 
who  doesan  act  in  contravention  of  the  laws  of  his  country  is  guilty  of  s 
breach  of  the  implied  orders  of  his  owners."  (10) 

Where  the  voy^e  insured  was  from  Jamaica  to  New  Orieans,  which  lies 
up  the  river  Mississippi,  and  the  captain  proceeded  on  bis  voyage  as  far  » 
the  mouth  of  that  river,  and  then  dropped  anchor,  and  went  up  the  river  in 
his  boat  for  a  fraudulent  purpose  of  his  own : — It  was  held,  that  the  dropinif 
of  hb  anchor  with  such  fraudulent  intention  was  an  act  of  barratry,  and  Bot 
merely  a  deviation.  (11) 


373. 


(1)  Vallgo  T,   Whtdtr,   Cowp. 
vIcIl-  HMh  v.  Han^ta,  S  Cwnp.  S 

(2)  Soonti  T.  Tkontm,  1  Moor 

(3)  Earh  v.  Rawcroft,  8  EUst,  I  vj. 
ItJB  V.  Wheder,  Cowp.  143.      UifR,  631. 

(4)  Ibid. 

(5)  Ibid. 

(G)  DixM  V.  litid,  1  D.  &  R.  207. 
&  A,  597. 


43.,  sed 


(7)  KnigAl  T.  Cambridgt,  e'lt.  in  Eiaii 
RoKttroft,  S  East,  135.  __ 

(8)  6T.  R.379. 

(9)  Hatdock  T.  HawM.  3  ibid.  277. 

(10)  Per  Lord  EUenbarough  Id  Eaiii 
SoacTOft.  8  Eut.  133. 

(11)  floMV.ffimtor,  4T.  a.33. 
lips  on  Iniurance,  604. 
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Where  the  captain,  in  the  due  coarse  of  his  voyage^  put  into  port  for  the  Baeeatet. 
purpose  of  repairing  damage ;  and  whilst  the  repairs  were  proceedings  was 
absent,  and  continued  so,  for  a  much  longer  time  than  was  necessary  to  finish 
rach  repairs ;  and  during  his  absence  procured  forged  papers,  and  after- 
wards returned  to  the  ressel ;  and,  instead  of  proceeding  on  the  voyage, 
carried  her  to  a  foreign  port ;  and  the  jury  found,  that  an  act  of  barratry 
was  committed  during  the  absence  of  the  captain,  and  whilst  the  vessel  was 
being  repaired: — It  was  held,  that  they  were  warranted  in  so  doing,  and 
that  their  verdict  could  not  be  disturbed.  ( 1 ) 

A  vessel,  with  liberty  to  chase  and  capture  prizes,  had  some  Spanish  pri-  Prisonere  over- 
soners  on  board ;  and  who,  by  means  which  did  not  appear,  broke  loose,  rose  ^]][t^g"']^d  * 
upon  and  imprisoned  the  crew,  with  the  exception  of  one  sailor,  who  was  crew, 
heard  upon  the  deck  in  conversation  with  them.  The  captain  and  crew,  with 
the  exception  of  this  sailor,  were  put  on  shore,  and  the  Spaniards  ran  away 
with  the  ship.     Upon  a  loss  alleged  to  be  by  barratry  of  the  mariners,  this 
was  left  as  evidence  to  the  jury,  that  barratry  was  committed.  (2) 

If  the  loss  be  not  complete  during  the  voyage  or  time  insured  for,  the  To  render  in- 
insnrer  is  discharged :  thus,  if  a  barratrous  act  be  committed  on  the  1st  of  *^^^  ^*^  hi 
January,  the  policy  expire  on  the  2d  of  January,  and  the  vessel  be  confis-  complete  dur- 
cated  for  the  act  committed  on  the  1st  of  January,  the  insurer  would  be  re-  \^  ^^®  voyage 
leased,  because  the  barratrous  act  was  only  the  inception  of  the  loss,  not  the 
loM  itself,  the  consummation  of  the  loss  not  being  until  the  Sd  of  January ; 
if  this  were  not  law,  the  insurer  at  any  distance  of  time  would  be  answer- 
able  for  the  loss  under  a  limited  undertaking.  (S) 

^  Barratry  means  an  act  of  the  master,  in  fraud  of  his  duty  to  his  owners.  What  is  not 
A  mere  mistake  by  the  captain  as  to  the  meaning  of  the  instructions,  or  a  ^^^^^""^^ 
misapprehension  of  the  best  mode  of  acting  under  the  instructions,  and 
carrying  them  into  effect,  will  not  amount  to  barratry."  (4) 

If  the  master  of  the  ship  be  owner,  he  cannot  commit  barratry,  because 
he  cannot  commit  fraud  against  himself  (5) ;  and  the  same  principle  applies, 
where  the  (6)  owner,  having  mortgaged  the  ship,  acts  as  master. 

If  through  the  negligence  of  the  owner  of  a  ship  insured^  the  mariners  Negligence  of 
barratrously  carry  smuggled  goods  on  board,  whereby  the  ship  is  seized  as  owner, 
forfeited,  the  underwriters  are  not  liable  for  the  loss.  (7) 

Where  the  master  of  a  vessel,  condemned  for  a  breach  of  blockade.  Breach  of 
swore  he  was  bound  for  another  destination  : — It  was  held,  that  this  did  not  blockade. 
>o  disaffirm  his  owner's  privity  and  consent  to  the  breach  of  the  blockade, 
tt  to  enable  the  plaintiff  to  recover  as  for  a  loss  by  barratry.  (8) 

The  insurer  of  a  ship  is  not  liable  for  the  expenses  incurred  by  the  delay  When  insurer 
of  the  vessel,  for  the  purpose  of  recovering  her  cargo,  when  detained  under  ^^^  ^^^^  *"' 
process  of  a  foreign  country,  if  the  ship  itself  be  not  detained  by  the  process,  the  detention 
And  the  circumstances  causing  the  detainer,  must  be  positively  shewn  to  ofthevessel. 
have  originated  in  the  fraud  of  the  master,  in  order  to  support  an  averment 
of  loss  by  his  barratry.  (9) 

(1)  RoKow  ▼.  CoraoH,  8  Taunt.  684.  (6)  Lewiny.  Suasso,  1  Postleth.  Diet  147. 

(9)  Hwk$  ▼.  Tkomton,  Holt*i  N.P.C.  SO.  (7)  Pipon  y.  Cope,  I  Camp.  434. 

(3)  Vide  Lockyer  ▼.  Offley,  1  T.  R.  261.  (8)  Everth  v.   Hcatnam,   6  Taunt.  375. 

(4)  Pkyn  T.  Royal   Exehan^  A$suranee  Marshall  on  Insurance,  527. 

Comp.  7  T.  R.  505.     Per  Abbott  C.  J.  in        (9)  Bradford  v.  Levy,  R.  &  M.  331.     2 
^flttomlqf  V.  Bovtff,  5  B.&C.  212.  C.  &  P.  137.  ♦ 

(5)  Rceog.  m  Roet  y.  HuKUr,  4  T.  R.  S3. 
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8.  Loss  BT  Capture. 

Capture  is  when  a  ship  is  subdued  and  taken  by  an  enemy  in  open  war, 
or  by  way  of  reprisals,  or  by  a  pirate,  and  with  intent  to  deprive  the  owner 
of  it. 

Capture  may  be  with  intent  to  possess  the  ship  and  cargo,  or  only 
to  seize  the  goods  of  the  enemy,  or  contraband  goods,  which  are  on 
board.  (1) 

In  Goss  V.  Withers  (2)  Lord  Mansfield  said,  «  The  ship  is  lost  by  the 
capture,  though  she  be  never  condemned  at  all,  nor  carried  into  any  port 
or  fleet  of  the  enemy,  and  the  insurer  must  pay  the  value.  If,  after  con- 
demnation, the  owner  recovers  or  retakes  her,  the  insurer  can  be  in  no  other 
condition,  than  if  she  had  been  recovered  or  retaken  before  condemnation. 
The  reason  is  plain  from  the  nature  of  the  contract :  the  insurer  runs  the 
risk  of  the  insured,  and  undertakes  to  indemnify ;  he  must  therefore  bear 
the  loss  actually  sustained,  and  can  be  liable  to  no  more ;  so  that,  if,  after 
condemnation,  the  owner  recovers  the  ship  in  her  complete  condition,  but 
has  paid  sahvage,  or  been  at  any  expense  in  getting  her  back,  the  insurer 
must  bear  the  loss  so  actually  sustained." 

In  Brotherston  v.  Barber  (S)  Mr.  Justice  Bayley  said,  "Capture  b  an 
event,  which  may  or  may  not  terminate  in  a  total  loss  :  if  it  continue  and 
terminate  in  a  total  loss,  the  assured  will  be  entitled  to  his  full  indemnilT ; 
but,  if  the  capture  be  only  temporary  and  the  loss  partial,  it  would  be 
against  the  spirit,  as  well  as  letter  of  the  contract  to  hold  the  underwriter 
bound  to  take  the  subject-matter  insured,  and  to  allow  the  assured,  who 
stipulates  only  for  indemnity,  to  come  upon  the  underwriter  for  the  whole 
amount  of  his  subscription,  while  the  subject-matter  insured,  subsists  in 
perfect  safety." 

In  assumpsit  upon  a  policy  of  insurance  (4),  interest  or  no  interest,  against 
all  enemies,  pirates,  takings  at  sea,  &a,  it  appeared,  that  the  ship  was  taken 
by  a  Sweedish  pirate,  and  remained  in  his  possession  nine  days,  and  was 
then  retaken  by  an  English  man-of-war,  and,  after  the  suit  commenced, 
brought  into  Harwich: — It  was  holden,^  that  the  plaintiff  was  entitled  to 
recover ;  for  though  the  ship  was  retaken,  yet  the  plaintiff  had  received  a 
damage  by  the  interruption  of  his  voyage ;  and  the  question  was,  not  whether 
the  plaintiff  had  his  ship,  and  did  not  lose  his  property,  but  what  damage 
he  had  sustained. 

Insurers  are  liable  to  pay  the  charge  of  a  compromise  bond  fide  made, 
to  prevent  the  ship  from  being  condemned  as  lawful  prize,  or  to  avoid 
a  greater  expense.  (5) 

But  when,  after  a  capture  and  an  illegal  condemnation  by  a  French  consul 
at  Bergen,  the  owner  repurchased  the  ship  at  Bergen  : — It  was  held,  that  be 
could  not  recover  the  money  so  paid,  from  the  underwriter.  (6) 

So  likewise  in  Kvlen  v.  Kemp  (7))  where  it  appeared,  that  money  had 


(1)  Marshall  on  Insurance,  497.   1  Phil- 
lips on  Insurance,  650. 

(2)  2  Burr.  694. 

(3)  5  M.  &  S.  423. 


(4)  Depaba  ▼.  Ludlow,  Com.  360. 

(5)  Beretu  v.  Bueker,  1  W.  Black.  31S. 

(6)  Havelock  v.  Roekwood,  S  T.  R.  277. 

(7)  1  ihid.  304., /»«<,  2169. 
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been  expended  in  reclaimiDg  a  cai^o  on  board  a  ship  captured,  insured  by    Lo«8  "^  Cap- 

Ibe  owners,  upon  the  event  of  the  ship's  arrival  at  Marseilles ;  and  the  ship 

having  been  captured  and  restored  upon  appeal,  relinquished  her  voyage, 
and  was  afterwards  lost,  but,  pending  the  appeal^  the  goods  were  ordered  to 
be  sold,  and  the  expenses  of  the  appeal  were  afterwards  defrayed  therewith ; 
it  was  decided,  that  an  averment  of  a  loss  by  capture  was  bad,  because  the 
ship  might,  notwithstanding  the  capture,  have  afterwards  arrived  at  Mar- 
leilles. 

It  was  the  practice  to  agree  with  the  captors  for  the  ransom  of  the  vessel,  Payment  of 
and  the  insurers  were  responsible  for  the  amount ;  but  this  usage  has  been  ransom, 
prohibited  by  statutable  enactments.  (1) 

The  indemnity  of  the  underwriters  to  the  assured,  against  all  captures  British  cap<- 
and  detentions  of  princes,  does  not  extend  to  the  acts  of  the  British  govern-  ^"'^' 
meot    Thus^  an  insurance  effected  in  Great  Britain  on  a  French  ship,  pre- 
vious to  the  commencement  of  hostilities  between  Great  Britsdn  and  France, 
was  held  not  to  cover  a  loss  by  British  capture.  (2) 

An  insurance  on  goods  from  London  to  Bayonne  in  France,  shipped  on 
board  a  neutral  ship  on  account  and  at  the  risk  of  Frenchmen,  before  the 
declaration  of  hostilities  between  Great  Britain  and  France^  but  exported 
afterwards,  cannot  be  enforced  against  the  underwriters,  even  after  the 
restoration  of  peace,  to  recover  a  loss  by  capture  of  a  co-belligerent 
(though  not  stated  to  be  an  ally)  during  the  war.  Every  insurance  on 
alien  property  by  a  British  subject,  must  be  understood  with  this  implied 
exception,  that  it  shall  not  extend  to  cover  any  loss  happening  during  the 
existence  of  hostilities  between  the  respective  countries  of  the  assured  and 
the  assurer.  (3) 

If  a  policy  be  on  a  ship  bound  to  a  foreign  port,  **  until  she  is  twenty-four  Veasel  seized 
hours  moored  in  safety  there;"  and,  previous  to  such  ships  arrival  at  her  ^^^^  *"  ®"*" 
destined  port,  an  embai^o  be  laid  on  all  English  vessels  in  that  port,  and 
•he  on  entering  it,  be  also  detained,  and  her  crew  made  prisopers  of  war,  the 
assured  is  entitled  to  recover.  (4?) 

Where  a  ship  was  insured,  "  interest  or  no  interest,  free  from  average,  and  English  cruiser 
'ritbout  benefit  of  salvage,"  for  a  voyage  or  cruise  of  three  months,  and  «®P*"™»  ^"^ 
taken  by  the  enemy  within  that  time,  but,  before  she  was  carried  trifra  an  English 
pfuidia  hQgtiSy  was  retaken  by  an  Englishman,  and  was  at  the  time  of  the  cruiser, 
^tion  a  living  ship :  —  It  was  held  to  be  a  total  loss  to  the  insured.  (5) 

If  a  ship  be  driven  by  stress  of  weather  on  an  enemy's  coast,  and  there  Driven  by 
captured,  it  b  a  loss  by  capture  and  not  by  the  perils  of  fte  seas.  (6)  ^tresA  of 

If  goods  be  purchased  in  England  on  account  of  Frenchmen  and  shipped  eneiny*8  coast, 
and  insured  before,  but  exported  after,  hostilities  commenced  between  Great 
Britain  or  France,  and  are  captured  by  a  co-belligerent,  the  insured  cannot 

(1)  Stats.  22  Geo.  3.  c.  25.     33  Geo.  3.         (4)  Minett  y.  Anderaon,  Peake*s  N.  P.  C. 
«■  (».  as.  37,  38.     43  Gea  S.  c.  160.  ss.  34,     277. 

•'}5.,  tide  £ra0e/ba  V.  Aocibcood;  8  T.  R.  268.         (5)  Pond  v.    King,    1    Wils.    191.,   vide 
^ontmt  T.  Seoa,  2  Taunt.  363.  etiam  Whitehead  v.  Bonce,  Park  on  Insurance, 

(2)  Fwrtado  v.  Roger9,  3  B.  &  P.    191.      122.     Dean  v.  Dicker,  Str.  1250. 

Cow&i  V.   U   Mesurier,   4  East,   407.     1         (6)  Green  ▼.  EimsHe,   Peake's  N.  P.  C. 
Smith,  81.  278. 

(8)  Brandon    v.    Curling,   4   East,  410. 
*«&«■  ▼.  Le  Meaurier,  ibid.  396. 
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Lo8«byCaf-    recover  for  this  lo88(l);  because,  the  general  terms  of  iosarance  against 

'  capture  in  our  policies^  are  to  be  understood  as  virtuallj  containiog  an 

French  or  other  exception  of  such  captures,  as  might  eventually  be  made  by  his  majesty  and 
?w^Md"ur-  ^^^  subjects,  and  against  which  a  British  subject  could  not,  consistentlf 
chased  in  time  ^^^^  ^^*  public  duty,  insure  in  direct  terms ;  and  consequently,  that  where- 
of peace,  but  ever  the  generality  of  the  terms  of  insurance  might  produce  a  similar  con- 
travention of  public  interest,  they  must  be  so  construed,  as  to  exclude  tk 
particular  event  or  peril,  which  could  not  be  made  the  subject  of  1^  iiH 
surance  in  direct  terms ;  and,  therefore,  that  an  insurance  on  goods  gaienBi/, 
must  be  understood  with  a  proviso,  that  it  shall  not  extend  to  cover  aay 
loss  happening  during  the  existence  of  hostilities,  between  the  respective 
countries  of  the  insured  and  insurer.  (2) 

Whether  a  vessel,  warranted  free  of  capture  in  port,  be  in  a  port  or  DOt 
at  the  time  of  her  capture,  is  purely  a  question  of  facj  for  the  jury.  (3) 

If  a  vessel  be  taken  at  her  moorings,  being  neither  within  the  ecqmUportiit 
nor  within  that  part  of  a  haven  where  ships  unload,  the  underwriter  is  not 
discharged  by  a  warranty  against  <*  capture  in  the  ship's  port  of  destio- 

the  time  of  the    ation."  (4) 

capture.  A  warranty  in  a  policy  of  insurance  against  capture  in  port,  does  not 

Vessel  taken  at  protect  the  underwriters  from  a  loss  happening  by  capture  in  a  place,  which 
her  moorings.      .  .  i  .       •      ,.     .         n  ;  «         7    .  .         .  .  f      i     i    j 

IS  not  within  the  limits  of  any  port,  although  it  may  be  withm  the  head- 
lands at  the  mouth  of  a  river ;  therefore,  where  a  ship  insured  from  Rot- 
terdam to  London^  and  "  warranted  free  from  capture  in  port,**  was  captured 
while  lying  at  anchor  near  Ghoree,  in  the  river  Maes,  the  underwriteis 
were  held  liable.  (5) 

A  policy  was  effected  on  goods  which  were  warranted  free  from  seizure  in 
the  port  of  discharge.  The  captain,  when  he  arrived  within  about  two  miie> 
and  a  half  from  the  harbour  of  the  place  to  which  he  was  destined,  ct^ 
anchor,  and  made  a  signal  for  a  pilot ;  a  pilot  boat  in  consequence  came  oot 
with  douanniers  on  board,  who  carried  him  into  the  harbour,  where  thectfigo 
was  seized  and  condemned : — 'It  was  held,  that  this  was  a  seizure  in  her  port 
of  discharge  within  the  meaning  of  the  warranty.  (6) 

Where  goods  insured  were  warranted  free  from  capture  and  seizure  intbe 
port  of  discharge,  and  the  goods,  being  destined  to  Pillau,  Were  seized  while 
the  ship  was  lying  at  anchor  in  Pillau  Roads;  this  was  holden  to  be  a  sdzure 
in  the  port  of  discharge,  within  the  meaning  of  the  warranty.  (7) 

But  a  warranty  against  capture  in  the  ship's  port  of  discharge,  doeswt 
include  capture  in  the  open  sea  on  the  outside  of  the  port  by  a  force  i«Ding 
from  the  port  of  discharge.  (8) 

If  a  ship  be  warranted  free  of  capture  or  seizure  in  port  or  ports,  a  cap* 
ture  by  an  enemy's  ship,  while  the  vessel  insured  is  lying  in  an  open  roid 
outside  of  a  harbour,  is  not  within  the  warranty.  (9) 

In  Lothian  v.  Henderson  (10)  Mr.  Justice  Lawrence  said,  *«  A  warrant  of 
neutrality  must,  I  conceive,  now  be  understood  as  containing  in  itself,  amongst 
other  things,  a  stipulation,  that  the  contract  of  assurance  shall  be  void,  if  tfce 


Place  which  is 
not  within  the 
limits  of  any 
port. 


Capture  in  the 
roads  of  a  port. 


JUDGMBMT  or 

CoMDKMNA- 

TION. 

Warrant  of 
neutrality. 


•  (1)  Brandon,  v.  Curling,  4  East,  41  a 

(2)  Marshall  on  Insurance,  39. 

(3)  Reyner   v.   Pear§on,   4  Taunt.    662. 
Levin  ▼.  Newnham,  ibid.  722.  ; 

(4)  JTeyser  v.  Scott,  ibid.  660. 

(5)  Baring  ▼.  Vanxj  2  Camp.  541. 


(6)  Oom  V.  TayloTy  3  ibid.  204. 

(7)  Maydhew  t.  Scott,  ibid.  205. 

(8)  Meaiah  v.  Staniforik,  3  Taunt  m 

(9)  Brown  ▼.  JHemey,  1  ibid.  517. 

(10)  3B.&  P.  524. 
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subject-matter  warranted  neutral  be  condemned  as  enemies'  property ;  and,    Los«  bt  C^r- 

i(  8  warrant  of  neutrality  contains  this  stipulation,  the  sentence  of  a  court    ^°"' 

of  competent  jurisdiction,  condemning  a  ship  on  account  of  its  want  of  neu-  Judgment  of 
tndity,  is  the  proper  evidence,  according  to  every  principle  and  rule  of  our  ^■'-  J"«tice 
law,  to  determine  that  fact."  ( 1 )  Lothian  v. 

In  Bird  v.  Apphion  (2)  Lord  Kenyon  said,  "  Courts  of  admiralty  are  to  Be/tdentm. 
proceed  on  the  known  jtu  gentium^  or  on  the  treaties  between  particular  Courts  of  ad- 
states;  such  treaties  do  not  alter  the  jus  gentium  with  respect  to  the  rest  of  ^^on^^fiM 
the  world,  but  as  between  those  particular  states,  they  are  considered  as  en-  gtntiian. 
grafted  00  the  jus  gentium**  Judgment  of 

Lord  Kenyon 
in  Bird  y,  Ap- 

9.  ''Arrests,  Restraints,  and  Detainments  of  all  Kings,  Princes,  « Arrests,  Rx- 
AND  People,  of  what  Nation,  Condition,  or  Quality  soever."    "faints,  and 

The  distinction  between  arrest  of  princes  and  capture  is,  that  the  object  p'j^^cbs,  and* 
of  the  latter  is  a  prize,  and  that  of  the  former  detention,  with  a  design  to  Proplb,  op 
restore  the  ship  or  goods  detained,  or  pay  the  value  to  the  owner.  ^^'^  Nation, 

^        o  '        r  J  ,     J   J    .      CoNDmoN,  OR 

All  commerce  with  a  town  or  place  beseiged,  invested,  or  blockaded,  is   Quautt  so- 
prohibited.  *^«»-'* 

An  insurance  on  any  trade  in  opposition  to  an  embargo  by  the  king  is   I^fined. 
void  (3) ;  and  an  insurance  for  the  benefit  of  a  foreigner,  against  such  an  Embargo. 
embargo,  would  be  illegal. 

One  British  subject  can,  however,  insure  another  British  subject  against 
the  consequences  of  an  embargo  by  the  British  government  (4<) ;  but  whether 
an  embargo  by  the  British  government,  would  have  the  effect  of  rendering 
ID  insurance  effected  in  England  invalid,  is  not  settled. 

A  policy  of  assurance  on  a  ship  and  stores,  <<  at  and  from  a  port"  in  a 
foreign  country,  in  the  common  form  against  arrests  of  princes,  people  &c., 
extends  to  an  embargo  laid  on  by  the  government  of  that  country  in  the 
loading  port  (5)  And  if  the  embargo  continue,  the  assured  may  abandon 
and  recover  as  for  a  total  loss.  (6) 

Where  ships  were  seized  and  unladen  by  a  military  force  acting  under 
the  orders  of  a  foreign  government,  then  at  peace  with  this  country,  but 
without  the  fault  of  the  insured,  it  was  held  to  be  a  loss  by  detention.  (7) 

A  policy  was  effected  on  a  ship  from  London  to  her  lading  port  in  Vir- 
ginia and  back.  On  her  arrival  at  that  port  in  January,  1 808,  an  embargo 
was  laid  on  all  shipping  in  American  ports  by  an  act  of  Congress,  which 
contained  a  proviso,  that  all  foreign  ships,  either  in  ballast,  or  with  goods 
on  board,  might  depart  when  notified  of  that  act.  The  captain  had  cove- 
aanted  by  charter-party  to  take  in  a  cargo  of  timber  at  that  port,  and  return 
therewith  to  London.  It  was  proved,  that  the  embargo  was  taken  off  in 
March,  1809,  and  that  the  ship  did  not  sail  until  the  August  following,  and 
that  she  was  lost  on  her  way  home: — It  was  held^  that  the  captain  was 
jastified  in  remaining  in  port,  and  that  he  was  not  bound  to  return  with  the 

(0  Vide    ant^    1635,    1636.     tit     A]>-  (4)   Green  ▼.  JPona^,  2  Ld.  Rayin.  84a 

MiKALTT  (Cou&Ts  op).  (5)  EotcH  V.  Edie,  6  T.  R.  413. 

(2)  8  T.  R.  567.  (6)  Ibid. 

(3)  Debmada  ▼.  MoUtaux,    Park  on  In-  (7)  MeUish  ▼.  Andrewt,  15  Eist,  Id. 
■Vance,  357.  588. 
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cargo,  or  sail  in  ballast,  and  that  consequently  the  underwriters  on  the  ship 
were  liable  at  the  time  of  the  loss.  (1) 

In  case  of  a  detention  of  a  neutral  ship  by  a  foreign  power,  all  the  charges 
consequent  thereon  must  be  borne  by  the  underwriter,  though  such  deteDtum 
may  be  wrongful.  (2) 

If,  by  some  mistake  of  a  ship's  manifest,  a  suit  is  commenced  in  a  foreign 
port  against  the  captain,  for  a  supposed  surreptitious  landing  of  a  part  of 
his  cargo,  by  which  he  is  delayed  in  prosecuting  his  voyage,  there  being  no 
suit  against  the  ship — this  is  not  a  loss  for  which  the  underwriters  on  tke 
ship  are  liable.  (3) 

Goods  detained  by  a  foreign  power  being  afterwards  restored,  as  between 
the  assurer  and  assured^  a  yielding  up  of  the  goods  qtuui  in  integro,  'n  to  ' 
be  considered  as  a  restoration,  notwithstanding  some  spoliation  during  tlie 
detention.  (4) 

In  an  action  on  a  policy  of  insurance  on  goods,  at  and  from  London  to 
Archangel.  The  duration  of  the  risk  was  described  in  the  words  of  the 
common  printed  form,  ''  until  the  goods  should  be  there  discharged  and 
safely  landed:" — It  was  held,  that  underwriters  are  discharged,  if  the 
goods  are  landed  at  the  port  of  destination  by  the  officers  of  govemneit 
there,  and  are  lodged  in  the  government  warehouses^  if  this  be  the  oscal 
mode  in  which  goods  are  landed  at  such  port,  although  the  goods  insored 
are  afterwards  confiscated  by  the  government,  and  are  never  in  the  posses^ 
sion  of  the  consignees ;  Lord  EUenborough  observing,  <*  If  the  goods  are 
once  landed  in  the  usual  course  of  business,  the  underwriters  on  sucht 
policy  as  the  present,  are  not  liable  for  any  subsequent  loss.  It  was  meant 
to  indemnify  against  marine,  not  terrene  perils.  If  persons  would  be  seeured 
against  the  cupidity  of  foreign  governments,  or  the  inforcement  of  fiscal  re- 
gulations, when  the  goods  are  once  ashore  at  the  port  of  destination,  the 
instrument  must  be  differently  framed.  This  policy  cannot  receive  the  ei- 
tension  contended  for,  without  the  greatest  injustice  to  the  underwriter, 
and  that  useful  body  of  men  must  abandon  the  practice  of  insuring  alto- 
together,  if  new  risks  are  thrown  upon  them,  for  which  they  never  became 
responsible."  (5) 


Abaxdohment. 


10.  Abandonment, 


Whkn  the 
Insuekd  cak 
▲nd  cannot 

ABANDON. 

Defined. 

Judgment  of 
Lord  Mans- 
field in  Milkt 
y.  Fletcher, 


I.   When  the  Insured  can  and  cannot  abandon. 

In  Milks  V.  FletcJier  (6)  Lord  Mansfield  said,  <*  In  Hamilton  v.  Menda{l) 
it  is  laid  down,  that  if  the  voyage  is  lost,  or  not  worth  pursuing,  if  the 
salvage  is  high,  if  further  expense  is  necessary,  if  the  insurer  will  not  at  all 
events  undertake  to  pay  that  expense^  &c.  the  insured  may  abandon,  not- 
withstanding a  recapture."  (8) 

(1)  Sehroeder  v.  Thompson,  1  Moore,  163.  (5)  Brown  v,  Carttairs,   3    Gunpw  161.i 
7  Taunt.  462.  vide  etiam  1  PbillitM  on  Insunmce,  ^50,  d 

(2)  Salaucci  v.  Johneon,  Park  on  Insur-  seq,                                                                      \ 
ance,  125.  (6)  Doug.  233.                                             I 

(3)  Bradford  v.  Levy,  2  C.  &  P.    187.  (7)  1  W.  Black.  276. 

R.  &  M.  331.  (8)  The    ordonanoe    of  the   manne  flf 

(4)  Jordaine  v.  ComwdUf  1  Stark.  6.  Louis  XIV.  h.  t.   art.  4€.  conliiict 
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In  Cohg/an  y.  London  Assurance  Comp.(l)  Lord  EUenborough  said,  AaAWDoirMEHT. 
"  Tfcere  is  a  total  loss  of  the  thing,  if,  by  any  of  the  perib  insured  against,  judgment  of 
it  ii  rendered  of  no  use  t^h^tever,  although  it  may  not  be  entirely  annihil-  Lord  £llen. 

gl^  »  borough  in  Co' , 

Ib  Roux  v.  Salvador (2)  Lord  Abinger  observed,  "The  object  of  the  Au.Comp, 
policy  is  to  obtain  an  indemnity  for  any  loss,  that  the  assured  may  sustain  Judgment  of 
by  the  goods  being  prevented  by  the  perib  of  the  sea  from  arriving  in  safety  }^^^  Abinger 
at  the  port  of  their  destination.  If,  by  reason  of  the  perils  insured  against,  ^^adar. 
the  goods  do  not  arrive,  the  risk  may  in  one  sense  be  said  to  have  terminated 
at  the  moment  when  the  goods  are  finally  separated  from  the  vessel: 
whether,  upon  such  an  event,  the  loss  is  total  or  partial,  no  doubt,  depends 
upon  circumstances.  But  the  existence  of  the  goods^  or  any  part  of  them, 
in  specie,  is  neither  a  conclusive,  nor,  in  many  cases,  a  material  circumstance 
to  that  question.  If  the  goods  are  of  an  imperishable  nature ;  if  the  assured 
become  possessed,  or  can  have  the  control  of  them ;  if  they  have  still  an  op- 
portunity of  sending  them  to  their  destination,  the  mere  retardation  of  their 
arriTsl  at  the  original  port  may  be  of  no  prejudice  to  them  beyond  the 
expense  of  re-shipment  in  another  vessel.  In  such  a  case  the  loss  can  be 
bat  a  partial  loss,  and  must  be  so  deemed,  even  though  the  assured  should, 
for  some  real  or  supposed  advantage  to  themselves^  elect  to  sell  the  goods 
where  they  have  been  landed,  instead  of  taking  measures  to  transmit  them 
to  their  original  destination.  But  if  the  goods  once  damaged  by  the  perils 
of  the  sea,  and  necessarily  landed  before  the  termination  of  the  voyage,  are, 
bj  reason  of  that  damage,  in  such  a  state,  though  the  species  be  not  utterly 
destroyed,  that  they  cannot  with  safety  be  reshipped  into  the  same  or  any 
other  vessel ;  if  it  be  certain  that,  before  the  termination  of  the  original 
voyage,  the  species  itself  would  disappear,  and  the  goods  assume  a  new 
form,  losing  all  their  original  character ;  if,  though  imperishable,  they  are 
in  the  hands  of  strangers  not  under  the  control  of  the  assured  ;  if  by  any 
circamstance  over  which  he  has  no  control  they  can  never,  or  within  no 
assignable  period,  be  brought  to  their  original  destination  ;  in  any  of  these 
cases,  the  circumstance  of  their  existing  in  specie  at  that  forced  termination 
of  the  risk,  is  of  no  importance." 

The  loss  is,  in  its  nature,  total  to  him  who  has  no  means  of  recovering  his  Loss,  is  ik  m 
goods,  whether  his  inability  arises  from  their  annihilation,  or  from  any  other  ^*^°*'  t<nM. 
insuperable  obstacle.  (3)    Thus,  upon  a  policy  of  insurance  on  flax,  valued  at  has  no  Mkaks 
io  much,  and  warranted  free  of  particular  average,  if  the  vessel  be  wrecked,  **  ■•■cotmiko 
and  the  assured  do  not  abandon,  but  labour  to  save  the  cai^o,  and  in  fact 
saves  a  part  (one-sixteenth),  though  much  damaged,  he  is  entitled  to 
ivcover  as  for  a  total  loss  of  that  part,  which  was  in  fact  totally  lost,  but 
not  for  the  rest  which  was  saved  to  him  in  specie,  though  deteriorated.  (4) 

A  ship  was  placed  in  such  danger  by  the  perib  of  the  sea,  that  the  crew 

donment   to    capture,    shipwreck,    strand-  tune ;  but  in  England  it  seemingly  depends 

ing,  arrest  of  princes,  or  **  Ptrte  entiire  <U$  on  the  decree  of /oa«  sustained  in  consequence 

^fiiM  anmrft.'*  Valin  tbnikfl  the  latter  words  of  it 

iBcan  ••  PtrU  gemeriqMedtMtjfeU  MBwria,  §ans        (1 )  5  M.  &  S.  455. 

Urt  Amdwe,"*  Valin,  61.    Pothier  interprets        (2)  3  Bing.  N.  C.  S78,  S79. 

tbem  as  beings   •<  P»U  iotak,  ou  pnsque        (3)  Vide  EoUnocrik  ▼.   Wite^  7  B.  &  C. 

Mofe,  des  tffeU  oMgmrh."     Pothier,  1 1 9.  798. 

By  the  French  law,  the  right  to  abandon        (4)  Datfy  v.  MUfordt  15  East,  559. 
icemingly  depends  on  the  tpecw  of  mitfcr- 

6  Y  4 


'2168 


INSURANCE  [MARINE]. 


Abakdokmuit. 


Judgment  of 
Lord  Tenter- 
den  in  Parry 
T.  Aherdein. 


Ship  to  da- 
maged, as  not 
to  be  worth  re- 
pairing. 


Vessel  sold  for 
salvage  and 


Baekatry. 


MUTXMT. 


to  preserve  their  lives  abandoned  her.  The  owners  of  the  goods  upon  re. 
ceiving  this  intelligence  abandoned  to  the  underwriters.  She  was  after- 
wards towed  into  port,  but  the  goods  were  so  much  damaged  as  not  to  be 
worth  sending  to  their  place  of  destination  : — This  was  held  to  be  a  total 
loss,  Lord  Tenterden  observing,  **  Can  any  person  say  that  the  goodi, 
although  remaining  in  specie,  were  not  as  e£Pectually  lost  to  the  aasurai 
when  the  ship  was  deserted,  as  if  they  had  then  gone  to  the  bottom  of  the 
sea;  or  that  the  subsequent  events  produced  a  restoration  of  themtotbe 
owners  ?  This,  therefore,  is  not  a  mere  loss  of  the  voyage  and  adventure^ 
but  in  reality  a  loss  of  the  thing  insured."  (1) 

Where  a  ship  was  so  much  damaged  by  perils  of  the  sea,  that  in  order 
to  render  her  seaworthy  it  would  cost  more  to  repair  her  than  she  would 
be  afterwards  worth,  and  the  captain  sold  her  to  a  purchaser  who  partially 
repaired  her,  and  sent  her  upon^a  voyage,  which  she  never  completed  Id 
consequence  of  her  infirmity  : — It  was  held,  that  the  assured  were  eotitkd 
to  recover  as  for  total  loss  without  giving  notice  of  abandonment.  (2) 

Where  a  ship  was  insured  in  a  valued  policy  for  2000/.  and  was  damaged 
by  the  perils  of  the  sea ;  but  might  have  been  repaired  for  14O0I. : — It  vas 
held  to  be  a  total  loss,  as  she  was  not  worth  repairing.  (3) 

A  vessel  was  insured  from  Liverpool  to  Callao  for  twelve  months.  On 
her  passage  she  sustained  great  injury,  having  been  driven  on  rocks,  but,  bj 
the  aid  received  from  another  vessel  was  enabled  to  complete  the  voyage.  B^ 
fore  she  was  moored  in  harbour,  and  before  the  expiration  of  the  policy,  sbe 
was  seized  and  detained  on  an  ascertained  claim  for  salvage,  of  which  seizure, 
the  supercargo  immediately  gave  notice  to  the  owner,  and  upon  the  receiptof 
which,  the  owner  gave  notice  of  abandonment  to  the  insurers.  The  amooDt 
of  salvage  was  ascertained  by  arbitration,  but  the  supercargo  being  unable  to 
raise  the  sum  awarded,  proceedings  were  taken  in  the  marine  court  at  Callao; 
and  by  which  court,  after  the  expiration  of  the  policy,  a  decree  was  made  for 
the  sale  of  the  vessel.  The  sale  took  place,  and  the  whole  produce  of  it 
was  expended  in  the  payment  of  salvage  and  costs : — It  was  held,  chat  a  total 
loss  had  taken  place  at  the  time  of  the  seizure,  so  as  to  justify  an  abandon- 
ment, and  that  such  abandonment  was  properly  made.  (4) 

Barratry  of  the  master  is  a  ground  of  abandonment  as  for  a  total  loas 
though  the  goods  ultimately  reach  their  destination,  through  the  agency  of 
strangers  to  the  assured.  (5) 

If  a  vessel  or  goods  be  lost  by  mutiny,  it  will  be  grounds  for  abandonment 
But,  in  Falkner  v.  Ritchie  (6),  where  the  insurance  was  effected  on  a  shipi 
which  during  her  voyage,  while  loading  her  homewa]:d  cargo,  was  seized  by 
the  crew  and  carried  away  to  a  distant  country,  and  her  cargo  plundered, 
and  the  ship  deserted,  but  was  afterwards  retaken  by  another  ship,  and  was 
brought  with  a  small  remaining  part  of  her  cargo  to  an  English  port  (not 
the  port  of  her  destination),  and  part  of  her  rigging  was  gone,  and  she 
could  not  be  made  fit  for  a  voyage  again,  without  considerable  expense  in 


(1)  Parry  v,  Aberdkin,  4  M.  &  R.  S43.  (4)  Smiihr.RMm$(m,\HsyeB(lwiA),lS5. 
9  B.&  C.  411.  (5)  Dixon  v.  Seid,  1  D.  &  B.   907.    5 

(2)  Cambridge  v.  AndarUm^  2  B.  &  0.  B.  &  A.  597.  After  an  an  act  of  ban«ti7» 
691.  4  D.  &  R.  203.  R.  &  M.  60.  I  by  which  the  veasel  ia  forfeited,  ^werv,  liiom 
C.  &  P.  213.  far  the  assured  may  abandon?    Loekytrf' 

(3)  ABen  v.  Sugrme,  3  M.  &  R.  9.     8  B.  Offley,  I  T.  R.  252. 
&C.  561.  (6)2M.&a290. 
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providing  a  crefw  and  stores :  —  It  was  held,  that  this  was  not  a  total  loss,  so  Abakoonmbvt. 
as  to  entitle  the  assured  to  abandon  after  notice  of  the  re-capture. 

In  Gou  Y.Wiihers{\)  Lord  Mansfield  observed,  "  The  better  opinion  of  Capturk. 
tbe  books  says,  ^SufficUsemd  exHHsse  conditionem,  ad  henejicium  assecurati  Judgment  of 
de  amissione  fuwis;  eHam  quodpostea  sequeretur  recupertxHo :  nam  per  taiem  ^^^^  .^  ^^  ^^ 
neuperationemj  turn  potent  prtsjudicari  assecurato*    I  cannot  find  a  single    Wither*. 
boolL,  ancient  or  modem,  which  does  not  say,  '  that  in  case  of  the  ship  being 
taken,  the  insured  may  demand  as  for  a  total  loss,  and  abandon^;'  and  what 
proves  the  proposition  most  strongly,  is,  that,  by  the  general  law,  he  may 
abandon  in  the  case  merely  of  an  arrest,  or  an  embargo,  by  a  prince,  not  au 
enemy.    Positive  regulations  in  different  countries,  have  fixed  a  precise  time 
before  the  insured  should  be  at  liberty  to  abandon  in  that  case.  The  fixing  a 
precise  time  proves  the  general  principle.*' 

Immediately  upon  receiving  intelligence  of  a  capture,  the  insured  can  Tbe  insured 
abandon,  and  he  is  not  bound  to  make  any  claim  or  appeal  to  the  enemy's  ©^abandon 

•'  *  •  *       upon  receiYing 

courts  of  admiralty,  or  to  litigate  there  the  validity  of  the  capture,  but  may  intelligence  of 
wholly  leave  that  to  the  underwriters.  *^«  capture. 

But  the  insured  is  in  no  case  bound  to  abandon ;  and  no  capture  of  the  The  insured  is 
enemy  can  be  so  total  a  loss,  as  to  leave  no  possibility  of  recovery,  for  the  {"'***,*'** 
jut  postiiminii  continues  for  ever,  except  where  a  captured  ship  is  con-  abandon, 
verted  into  a  ship  of  war. 

The  chance  of  the  owner's  recovering  his  property  does  not,  however, 
suspend  his  right  to  demand  as  for  a  total  loss ;  but  in  the  case  of  a  re- 
capture, justice  is  considered  to  be  done  to  the  insurer  by  putting  him  in  the 
place  of  the  insured.  (2) 

A  capture  or  arrest  does  not  necessarily,  and  at  all  events,  terminate  in  a  Capture  does 
total  loss,  so  as  to  entitle  the  assured  to  abandon  at  any  time ;  for  as  he  ^^^  nec«»arily 
cannot  abandon  till  he  has  received  advice  of  the  loss,  if  at  the  time  he  ^^al  loss, 
receives  such  advice,  or  before  he  has  selected  to  abandon,  he  receives  advice 
that  the  ship  or  goods  insured  are  recovered,  or  are  in  safety,  he  cannot  then 
abandon  ;  because  he  can  only  abandon  while  it  is  a  total  loss,  and  he  knows 
it  to  be  so,  not  after  he  knows  of  the  recovery.     Therefore,  if  a  captured  ship 
be  retaken  and  permitted  to  proceed  on  her  voyage,  so  that  she  suffer  but  a 
small  temporary  inconvenience,  this  is  only  a  partial  and  not  a  total  loss.  (S) 

An  abandonment  made  after  capture,  under  circumstances  which  would  When  a  total 
entitle  the  assured  at  the  time  to  recover  as  for  a  total  loss,  is  not  defeated  ^°"  ^^  capture, 
so  as  to  become  an  average  loss  only  by  the  mere  restitution  and  return  of 
the  ship  s  hull  before  action  brought,  if  the  restitution  be  under  such  con- 
dition as  to  make  it  uncertain,  whether  the  assured  may  not  have  to  pay 
more  than  its  worth :  as  where  a  ship  insured  from  Liverpool  to  Sierra  Leone 
vas  captured,  plundered,  her  guns,  stores,  papers,  and  instruments  taken 
Avay,  and  the  voyage  lost,  and  was  carried  to  Fayal,  where  proceedings 
were  instituted  in  the  admiralty  court,  and  sentence  was  pronounced  in 
favour  of  the  assured ;  but  appeal  was  made  against  such  sentence,  and 
the  assured  abandoned,  which  abandonment  the  underwriter  refused  to 
Mcept ;  and  afterwards  the  remainder  of  her  cargo  was  sold  at  Fayal,  and 
the  law  expenses  paid  thereout,  and  the  rest  left  as  a  deposit  to  answer  the 

(1)  2  Burr.  696.  (S)  Kukn  Kemp  v.  Vigne,  1   T.  R.  304., 

(2)  Marshall  on  Insurance,  568.  anti,  2162. 
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event  of  the  appeal,  in  oider  to  obtain  the  release  of  the  skip ;  and  afta^ 
wards  the  ship  retarned  to  Liverpool: — It  waa  held,  that  the  assured  Bugh 
recover,  as  for  a  total  loss,  in  an  action  brought  after  the  ship's  retail)  to 
Liverpool.  (1) 

A  ship  insured  from  Jamacia  to  Liverpool  was. captured  in  the  coufieof 
her  voyage^  and  recaptured  in  a  few  days ;  and  the  assured  having  receired 
intelligence  of  the  capture^  but  not  of  the  recapture,  gave  notice  of  tbm- 
donment ;  and  soon  after  receiving  intdligence  of  the  recapture,  and  that 
the  ship  was  safe  in  the  possession  of  the  recaptors,  in  a  port  in  Irdisd, 
but  without  any  further  knowledge  of  her  state  and  condition^  he  penated 
in  his  notice  of  abandonment ;  but  the  ship  was  afterwards  restored  to  kb 
possession  without  damage,  and  arrived  at  Liverpool,  and  earned  herfreigiit, 
the  salvage  and  charges  of  the  recapture  amounting  only  to  15/.  l^Bd,  per 
cent : — It  was  held,  that  he  was  not  entitled  to  abandon,  it  appearing  to  the 
result  that,  at  the  time  when  the  notice  of  abandonment  was  given,  it  wit  in 
fact  only  a  partial  and  not  a  total  loss,  as  the  assured  supposed,  and  there 
being  no  subsequent  circumstances,  such  as  the  loss  of  voyage,  highsalva^ 
See.  to  continue  it  a  total  loss.  (2) 

Goods  were  insured  at  and  (rom  Liverpool  to  any  port  in  the  river  Plate; 
the  policy  was  effected,  and  the  ship  sailed,  after  notification  that  those  ports 
were  blockaded :  the  ship  was  captured  by  the  blockading  squadron  in  tiie 
river  Plate,  but  was  rescued  by  her  own  crew,  and  brought  back  with  the  goods 
undamaged  to  Liverpool ;  notice  of  abandonment  was  given  in  the  intervai  be 
tween  intelligence  of  the  capture  and  of  the  rescue  ;  but  after  the  rescue,  in 
fact,  there  was  no  intention  to  violate  the  blockade : — It  was  held,  that  the 
voyage  as  insured  was  not  illegcd,  but  that  the  assured  had  no  right  to 
recover  for  a  total  loss  by  reason  of  their  having  offered  to  abandon,  becave 
the  abandonment  must  be  viewed  with  regard  to  the  ultimate  state  of  &cts 
at  the  time,  when  the  offer  to  abandon  was  made.  (3) 

A  vessel  chartered  to  Oporto,  St  Ubes,  and  Gottenburgh,  being  taken 
at  Oporto  by  the  enemy,  was  liberated  on  payment  by  the  master  of  a  mm 
of  money,  and  on  condition  of  his  bringing  home  in  her  to  England,  English 
prisoners,  to  be  exchanged  for  an  equal  number  of  French :  upon  the  news 
of  the  capture,  but  after  the  time  of  the  ship's  liberation,  the  owners  aban- 
doned the  ship  to  the  insurers:  upon  her  arrival  at  Portsmouth,  the  captun 
refused  to  deliver  her,  unless  on  repayment  of  the  ransom,  which  the  owner 
refused :  — It  was  held,  that  the  owner  being  entitled  to  retake  hts  sfaipr 
which  was  safe  at  Portsmouth,  the  loss  of  the  voyage  did  not  enable  him  to 
recover  upon  a  policy  on  the  ship  as  for  a  total  loss,  nor  could  he  recover, 
as  for  an  average  loss,  the  sum  which  had  been  paid  by  the  master  for  the 


(1)  APIver  V.  HeTiderson,  4  M.  &  S.  576., 
vide  etiam  Cologan  v.  lAmdon  Asturance 
Coiap.  5M.&&447. 

(2)  And  qvare.  Whether,  in  any  case,  if 
that,  which  in  its  inception  was  a  temporary 
total  loss,  turn  out  by  subsequent  events  to 
be  only  a  partial  loss,  before  any  action 
brought,  the  assured  be  entitled  to  insist  on 
his  notice  to  abandon  given  during  the  ex- 
istence of  such  temporary  total  loss  ?  Bain- 
bridge  v.  NdhoHt  10  East,  3S9.  1  Camp. 
237. 


The  like  point  was  ruled  on  a  freigbt 
policy,  on  which  there  was  a  partial  km  d 
ISL  ll«.  5d.  per  cmL     Ibid. 

But  at  any  rate,  if  the  underwriters  aocepC 
the  offer  of  abandonment  made  upon  saA 
temporary  total  loss,  bodi  parties  are  bouwl 
by  it.     Ibid. 

(3)  Naybfr  v.  Ibylor,  9  B.  &  C  718. 
4  M.  &  R.  5S6.,  vide  etiam  Brothentm  t. 
^or&er,  5M.&S.418. 
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skip's  ransom,  that  being  an  illegal  payment,  which  the  pluntifF  was  not  Abakdommsnt. 
boand  to  repay  to  the  master.  (1) 

If  a  ship  be  insured  for  part  of  her  value,  and  be  captured,  and  the  Where  thb&e 
insured  demand  as  for  a  total  loss,  which  the  underwriters  are  willing  to  Abandokment 
pay  on  having  an  assignment  of  one-fourth  part  of  the  ship  from  the  owner  the  Insueed 
bj  way  of  abandonment  ^  but  the  insured  refuse  this  aiisignment,  because  ^^^'v^  ^^^' 
the  one-fourth  of  the  ship  is  of  greater  value  than  the  sum  insured,,  and 
instead  of  abandoning,  repurchase  the  ship  from  the  enemy ;  he  will  not  be 
entitled  to  recover,  as  for  a  total  loss,  not  having  abandoned ;  nor  can  he 
recover  the  sum  paid  for  the  repurchase  of  the  ship,  because  that  is  an 
illegal  contract,   being,  not  only  a  trading  with  an   enemy,  but  also  a 
ransom,  within  the  meaning  of  the  Ransom  Act.  (2) 

If  the  thing  insured  be  recovered  before  any  loss  be  paid,  the  insured  is   If  the  thing 
entitled  to  daim  as  for  a  total  or  a  partial  loss,  according  to  the  final  event;  ^"^"^  ^fw^ 
that  is,  according  to  the  state  of  the  case  at  the  time  he  makes  his  claim.  (S)  the  loss  is  paid. 
There,  ^s  no  vested  right  to  a  total  loss,  till  the  insured,  Mving  a  right  to  *«  jo«  wiU  be 
abandon,  elects  to  do  so ;  for  he  is  only  entitled  to  an  indemnity  for  his  according  to    ' 
loss  as  it  stands  at  the  time  of  the  action  brought,  or  offer  to  abandon.  (4)     the  event. 

Where  a  ship  insured  had  been  captured,  and  brought  into  a  neutral 
port,  and  sold  by  the  captors,  and  the  captain  bought  her  for  tlie  benefit  of 
the  owners: — It  was  held,  that  they  were  only  entitled  to  recover  on  a 
policy  the  sum  paid  by  the  captain,  and  what  may  be  expended  on  her 
outfit,  and  could  not  recover  for  a  total  loss.  (5)  But  Lord  Kenyon  ad- 
mitted, that  where  the  ship  had  been  captured  and  was  carried  into  port^ 
in  the  enemy's  possession,  the  insured  might  at  that  period  have  aban- 
doned ;  but  that  not  having  abandoned  until  after  the  ship  was  recovered, 
he  could  only  then  go  for  a  partial  loss. 

A  foreigner,  insuring  iu  this  country  his  ship  or  goods  on  a  voyage,  is  Foreigner  in- 
not  obliged  to  abandon  upon  an  embargo  laid  on  the  property  in  the  ports  ^"^f  ^V*t  * 
of  his  own  country,  as  his  assent  is  virtually  implied  to  every  act  of  his  obliged  to 
own  government,  and  makes  such  embargo  his  own  voluntary  act ;  and  where  abandon  upon 
goods  had  been  consigned  by  such  foreigner,  on  his  own  account  and  risk,  i^id  on  the 
to  British  merchants  here,  who  in  consequence  of  such  consignment  made  ad-  property  in  the 
tances  to  the  foreigner,  and  made  insurance  upon  the  goods  on  his  account,  ^^\^  uown 
debiting  him  with  the  premiums,  and  the*goods  were  afterwards  abandoned 
in  consequence  of  such  embargo : — It  was  held,  that,  as  the  foreigner  could 
■ot  recover  against  the  underwriters,  his  consignees  could  not  recover  their 
advances  under  a  policy  made  for  the  benefit  of  the  foreigner,  though 
made  in  their  names  ;  but  that  they  might  have  insured  their  separate  in- 
terests by  a  policy  made  on  their  own  account.  (6) 

Shipwreck  is  generally  a  total  loss.     What  may  be  saved  of  the  ship  or  Shipwebok. 
goods  is  so  uncertain,  and  depends  so  much  on  accident,  that  the  law  can- 
not distinguish  thb  from  the  absolute  destruction  of  the  whole.    The  wreck 
of  the  ship  may  remain,  and  may  be  saved,  but  the  ship  is  lost.    A  thing  is 

(1)  ParttmM  ▼.  Scott,  2  Taunt  363.  (5)  M^Mastera  v.  ShocHhred,  1  £8p.  N.P.C. 

(2)  Handock  v.  Rookwood,  8  T.  R.  268.  237. 

(3)  GoMT.  ffifAer*,  2  Burr.  683.     Pnn-  (6)   C«nway  v.  Gray,  10  East,  536.,  et 
5^  ▼.  HmUty,  3  Atk.  195.  vide  Conway  v.  Forhe;  ibid.  589.  et  Munry 

(4)  HamUton  v.   Mtndez,  2  Burr.  1198.  v.  Shedden,  ibid.  540. 
1  W.  Black.  276. 
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Where  vessel 
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safety,  and  not 
of  a  perishable 
nature. 


Cargo  of  wines 
impregnated 
with  salt  water. 


said  to  be  destroyed  when  it  is  so  broken,  disjointed,  or  otherwise  injured, 
that  it  no  longer  exists  in  its  general  nature  and  essence.  So,  the  goodi 
may  remain ;  but  if  no  ship  can  be  procured  in  a  reasonable  time  to  cany 
them  to  their  place  of  destination,  the  voyage  is  lost,  and  the  adrentare 
frustrated. 

A  vessel  was  driven  into  a  port  where  there  was  no  dock  to  receive 
her :  it  appeared,  that  she  had  suffered  so  much  by  sea  perils,  that,  upon 
examination  and  survey,  it  was  judged  expedient  to  break  her  up,  and  to 
sell  her  for  old  timber :  —  It  was  held,  in  an  action  on  the  policy,  that  the 
assured  was  bound  to  abandon  her,  before  he  could  call  upon  the  under- 
writers for  a  total  loss,  the  ship  not  being  a  wreck,  but,  however  maimed 
and  damaged,  existing  in  specie  as  a  ship.  (1) 

A  ship  received  considerable  damage  from  tempestuous  weather,  and  the 
crew,  completely  exhausted,  deserted  the  ship  on  the  high  seas  for  the  mere 
preservation  of  their  lives ;  and  the  ship  was  then  taken  possession  of  by  a 
fresh  crew,  who  succeeded  in  conducting  her  safely  into  port  The  ship 
having  been  sold  under  the  decree  of  the  admiralty  court  to  pay  the 
salvage,  and  it  not  appearing,  that  the  assured  had  taken  any  means  to 
prevent  such  sale :  —  It  was  held,  that  they  had  no  right  to  abandon,  and 
that  there  was  no  more  than  a  partial  loss.  (2) 

A  loss  of  voyage  for  the  season  by  perils  of  the  seas,  is  not  a  ground  of 
abandonment  upon  a  policy  on  goods,  with  a  clause  of  warranty,  free  from 
average,  fee.  where  the  cargo  is  in  safety,  and  not  of  such  a  perishable 
nature,  as  to  make  the  loss  of  voyage,  a  loss  of  the  commodity,  although 
the  ship  be  rendered  incapable  of  proceeding  in  the  voyage.  (3) 

Where  the  ship  was  wrecked,  but  the  goods  were  brought  on  shore, 
though  in  a  very  damaged  state,  so  that  they  became  unprofitable  to  the 
assured :  —  It  was  decided,  that  the  underwriters  on  the  goods,  who  were 
freed  by  the  policy  from  particular  average,  could  not  be  made  liable  as 
for  a  total  loss  by  a  notice  of  abandonment  (4) 

In  Anderson  v.  Wallis  (5),  which  was  an  action  on  a  policy  of  assurance 
on  goods  (copper  and  iron)  at  and  from  London  to  Quebec,  warranted  free 
of  particular  average,  and  the  ship,  owing  to  sea  damage  in  the  course  of  her 
voyage,  was  obliged  to  run  into  port  and  undergo  repair,  and  some  part  of 
the  goods  were  damaged  ;  and  th^  repairs  detained  her  so  long,  as  to  pre- 
vent her  reaching  Quebec  that  season,  and  no  other  ship  could  be  procured  at 
that  or  a  neighbouring  port  to  forward  the  cargo  in  time,  so  that  the 
voyage  was  abandoned,  and  the  ship  afterwards  sailed  on  another  voyage:— 
It  was  held,  that  this  was  not  a  total  loss  of  the  goods,  and  that  the  assured 
could  not  abandon. 

But,  where  a  ship  was  wrecked  on  the  21st  of  December,  and  three-foartbs 
of  her  cargo,  consisting  of  wines,  were  either  lost  or  impregnated  with  salt 
water ;  and  the  assured  gave  notice  of  abandonment  as  for  a  total  loss  oo 
the  23d  (being  the  day  on  which  they  heard  of  the  loss),  and  before  the 
remains  of  the  cargo  were  brought  on  shore :  —  It  was  held,  that  it 
amounted  to  such  a  loss  as  warranted  the  notice  of  abandonment  (6) 


(1)  Beay.  Nixon,  Holt's  N.  P.  C.  423. 

(2)  Thorndy  ▼.  Htbton,  2  B.  &  A.  513. 

(3)  HtpU  V.  Boycd  Exchange  Auurunee 
Cmp,  5  M.  &  S.  47. 


(■I)   Thompson  v.  Royal  Exehaxge  Jsstr- 
ance  Comp.  16  East,  214.     1  M.  &  S.  sa 

(5)  2  M.  &  &  240.     S  Camp.  440. 

(6)  Hudaon  v.  ffarriton,  6  Moor?,  »8. 
SB.  &B.  97.,j»rf,  2177. 
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To  entitle  the  insured  to  abandon,  there  must  have  been  at  some  period   Abamdokmsnt; 
of  the  vojage  insured,  or  during  the  continuance  of  the  risk,  a  total  loss ;  stranding 
and  no  partial  loss,  however  great,  occasioned  by  the  perils  of  the  sea,  can.  ^^  partial  loss 
be  treated  as  a  total  loss.  can  be  treated 

The  mere  stranding  of  a  ship  is  not  per  se  such  a  total  loss  as  to  entitle  **  *  ^^^  ^**^ 
the  assured  immediately  to  abandon.    If  by  some  fortunate  accident,  by  the  ^fi' ^ot'^stif^ 
exertions  of  the  crew,  or  by  any  borrowed  assbtance  the  ship  be  got  off,  and  an  immediate 
rendered  capable  of  continuing  her  voyage,  it  is  not  a  total  loss,  and  the  abandonment, 
insurers  are  only  liable  for  the  expenses  occasioned  by  the  stranding.    It  is 
only,  where  the  stranding  is  followed  by  shipwreck,  or  in  any  other  way 
the  ship  is  rendered  incapable  of  prosecuting  her  voyage,  that  the  insured  is 
entitled  to  abandon. 

Where  a  ship  performed  her  voyage,  but  was  so  damaged  as  not  to  be  worth   When  damage 
repairing,  yet,  as  the  damage  was  only  estimated  at  4?8  per  cent,  this  was  ^**"**^** 
holden  to  be,  not  a  total  loss,  and  that  the  insured  could  not  abandon.  (1) 

Where  a  ship,  insured  for  six  months,  receives  an  injury  within  the  time, 
and  the  captain,  being  unable  to  get  her  repaired,  sells  her  after  the  time, 
this  is  only  a  partial  loss.  (2) 

If  by  any  accident  or  misfortune  the  ship  be  prevented  from  proceeding  Votagb  lost. 
on  her  voyage,  and  the  voyage  be  thereby  lost ;  this  is  a  total  loss,  not  only 
of  the  ship  and  freight,  but  also  of  the  cargo,  if  no  other  ship  can  be  pro- 
cured to  carry  it  to  its  port  of  destination.  (3) 

Where  a  neutral  ship,  bound  from  America  to  Havre,  was  detained  and 
brought  into  a  Britbh  port ;  and,  pending  proceedings  in  the  admiralty,  the 
king  declared  Havre  in  a  state  of  blockade ;  by  which  the  further  prosecu- 
tion of  the  voyage  was  prohibited — this,  was  held  to  be  a  total  loss  of  the 
voyage,  and  that  the  neutral  assured  could  abandon.  (4) 

An  insurance  was  effected,  on  a  slave  ship  and  cargo  *^  at  and  from  Liver-  • 
pool  to  the  coast  of  Africa^  &c,  and  from  thence  to  the  West  Indies  and 
America."  Immediately  on  her  arival  on  the  coast  the  crew  met,  and,  whilst 
the  master  was  ashore,  took  possession  of  her,  and  set  sail  for  an  enemy's  port ; 
but  the  boatswain,  to  whom  the  management  of  the  ship  was  confided,  steered 
for  Barbadoes,  where  the  ringleaders  were  seized  and  some  of  them  executed. 
Part  of  the  stores  and  outward  cargo  had  been  embezzled  by  the  crew,  and 
the  remainder  was  sold  by  the  government  agent  at  Barbadoes  for  the  benefit 
of  all  concerned  : — It  was  held,  that,  under  these  circumstances  of  utter 
dilapidation,  and  loss  of  the  voyage,  the  assured  were  entitled  to  abandon, 
and  recover  as  for  a  total  loss.  (5) 

The  plaintiff,  having  shipped  goods  on  an  adventure  to  St.  Petersburgh, 
on  board  a  vessel  chartered  for  the  purpose,  made  an  insurance  on  ship  and 
goods'in  the  common  printed  form  in  blank ;  and  by  a  written  memorandum 
in  the  policy  **  the  underwriters  agreed  to  pay  a  total  loss  in  case  the  ship 
Ann  should  not  be  allowed  by  the  Russian  government  to  discharge  her 
cargo  at  St  Petersburgh,  on  which  voyage  the  vessel  had  then  sailed,  char- 
tered by  the  plaintiff:'' — It  was  held,  that  the  insured  were  entitled  to 

(1)  Cazalet  ▼.  St  Barbe^  I  T.  R.  187.  (S)  Manning  v.  Nevmham,  cit  Marshall 

(S)  Fumeaux  v,  Bradley,   Park    on    In-     on  Insurance,  595. 
turanee,  257.,  Tide  etiam  Pole  v.  Fitzgerald        (4)  Barker  v.  Blaket,  9  East,  283.,  vide 
{in  error\  Willes,  641.  etiam  MvUeU  ▼.  Shedden,  IS  ibid.  304. 

(5)  Brown  v.  Smith,  1  Dow,  349. 
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recover  upon  thb  policy,  on  an  allegation,  that  the  vessel  on  her  aniralat 
St.  Petersburgh,  was  not  allowed  by  the  Ruaeian  government  to  diseharge 
her  cargo,  hot  was  obliged  to  return  back  with  it,  by  which  the  yakie  of  tbe 
cargo  was  reduced  below  the  amount  of  the  invoice  price,  together  with  the 
charges  paid  thereon,  and  the  premiums  of  ioaurance.  &c.  (1) 

Bat  though  the  voyage  be  lost,  yet,  if  this  have  not  been  occasioned  hj 
the  happening  of  any  of  the  perils  insured  against,  it  will  not  beakM 
within  the  policy :  thus,  if  in  a  case  of  insurance  upon  goods  consigned  to  a 
particuUr  port,  and  on  the  arrival  of  the  ship,  it  be  found  to  be  in  the 
hands  of  an  enemy,  that  circumstance  will  not  warrant  an  abandonment 
by  the  assured.  (2) 

If  a  cargo  of  a  perishable  nature  be  insured  from  A.  to  B.,  with  the 
usual  memorandum,  and  in  the  course  of  the  voyage  information  be  reoeired 
by  the  master  that  the  port  of  B.  is  shut  against  the  ships  of  his  nation,  in 
consequence  of  which,  the  commander  of  the  convoy  orders  the  ship  to  pro- 
ceed to  another  port,  and  the  cargo  be  there  sold  by  orders  of  the  viee- 
admiralty  court  for  a  very  small  sum  of  money,  the  assured  cannot  abandoo 
as  for  a  total  loss.  It  seems,  that  if  the  voyage  be  lost  in  consequence  of 
the  port  of  destination  being  shut  against  the  ship  insured^  the  assured 
cannot  declare  upon  this,  as  a  loss  within  the  policy.  (S) 

If  a  cargo  be  danmged  in  the  course  of  the  voyage,  and  it  appear,  that 
what  has  been  saved  is  less  in  value,  than  the  amount  of  the  freight,  this  b 
clearly  a  total  loss.  (4) 

Abandonment  is  not  necessary  upon  a  loss  in  an  insuranoeoB  lreight(5) 

In  an  action  against  an  underwriter  on  a  policy  of  assurance  on  freight^ 
where  the  vessel,  whibt  taking  in  cargo  at  the  Cape  of  Good  Hope  for  her 
voyage  from  thence  to  the  port  of  London,  was  forced,  through  stress  of 
weather,  from  her  moorings,  driven  on  shore,  and  sunk  on  the  sands ;  and 
her  cargo  being  taken  out,  she  was  found  to  be  so  much  damaged  and 
shattered,  that  it  was  deemed  advisable  to  sell  her,  and  she  was  accordingij 
sold  by  public  auction  as  a  mere  wreck ;  but,  being  subsequently  repaired 
by  the  purchaser,  she  had  made  two  or  three  voyages  to  this  country : — It 
w«s  held,  that  an  abandonment  of  the  freight  was  unnecessary.  (6) 

There  need  be  no  abandonment  of  freight  where  the  goods  specifically 
exist,  although  the  ship  be  incapable  of  prosecuting  the  voyage.  (7) 


Time  within 

WHICH  THE  Ilf- 
SU&KD  MAT 
ABANDOV. 


II.  Tifff^  within  which  the  Insured  may  abandon* 

The  insured  must  not,  by  treating  the  accident  for  a  time  as  a  partial 
loss,  take  the  chance  of  making  the  best  of  it  for  himself,  and  when  he  finds 
that  it  will  not  answer,  attempt,  by  abandoning,  to  turn  it  into  a  total 
loss.  (8) 

In  Mitchell  v.  Edie  (9)  Mr.  Justice  Ashhurst  said,  in  a  case  respecting 


(1)  IMkr  V.  GUwr,  12  East,  124. 

(8)  Lvbboek  v.  Roweroft^  5  £sp.  N.  P.  C. 

50. 

(3)  Hadkiifon  v.  Rclbin$tm,  3  B.  &  P.  388. 

(4)  Go99  V.  WWier$,  2  Burr.  683.,  ant^, 
2169.     Bojifidd  V.  Browuy  Str.  1067. 

(5)  Mount  ▼.  HarrtMOH,  4  Bing.  388.     1 
M.  &  P.  14. 


(6)  Ibid. 

(7)  Me  ▼.  Royal  Exchange  Assframee 
Camp.  3  Moore,  1 15.  Green  t.  Jbid.  Mar- 
shall on  Insurance,  590.  599.  6  Taunt  58. 
overruling  Purmeter  ▼.  Todhantetf  1  Camp. 
541.     Park  on  Insurance,  281. 

(8)  Pott,  2176. 

(9)  1  T.  R.  613. 
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the  time  at  which  an  abandonment  should  be  made,  '*•  I  think  that  the  a9«  Abandokmlkht. 
sured  are  bound  to  decide,  and  signify  their  election  to  the  underwriters,   ~  7" 

vhetber  they  will  abandon  or  not  the  first  opportunity ;  and  for  this  reason,  ]vxr.  justice 
that  though  the  person  who  takes  upon  him  to  act  on  the  occasion  for  the  Asbhurst  and 
benefit  of  all  concerned,  is  not  the  agent  of  the  assured,  yet,  if  upon  receiving  ^yJi^H^*'^ 
flotioe  of  the  loss,  they  do  not  elect  to  abandon  to  the  underwriters,  then  Mitchell  v. 
thej  adopt  the  acts  of  such  perscm,  and  make  him  their  agent   This  is  some-  -^^^' 
tiiiog  like  the  notice  which  is  necessary  to  be  given  to  the  drawer  of  a  bill 
of  exchange  in  case  of  non  payment,  which,  if  the  hold^  omit  to  do,  he  is 
considered  as  giving  credit  to  the  acceptor,  and  therefore  the  loss,  if  any, 
most  fall  on  him."    Mr.  Justice  BuUer  said,  '<  A  contrary  decision  would 
be  productive  of  infinite  uncertainty ;  for  it  would  leave  open  a  very  vague 
qnestioD,  namely,  what  time  the  assured  should  be  allowed  to  abandon.    If 
it  can  extend  to  three  years,  there  is  no  reason  why  it  should  not  to  a  much 
longer  period."  (1) 

Where  the  captain  of  a  vessel,  which  had  been  damaged  by  stormy  Where  broker 
weather,  arrived  in  London  on  the  25th  April,  where  his  owners  resided,  'f^^J^ed  tbe 

sbip  8  pftDers 

and  the  latter  received  the  ship's  papers  on  the  Sd  May  following,  and  the  on  May.  s.  and 

broker  who  effected  the  policy  gave  verbal  notice  of  abandonment  to  the  S^^^  notice  on 
underwriters  on  the  5th :  —  It  was  held,  that  such  notice  was  given  in  due      ^^ 
time.  (2) 

Tbe  insured  is  entitled  to  a  reasonable  time  for  examining  into  the  state  Insured  en- 

of  a  damaged  cariro  before  he  makes  his  election  on  the  question  of  aban--  ^^^^^/^  f^^ 

J  ^^  -  sonable  time 

donment  A  ship  bound  from  Liverpool  to  Calais  put  back  to  Liverpool  on  for  examining 
the  20th  of  December,  when  the  cargo,  consisting  of  sugar,  was  immediately  "^^  ^^  ^^^^ 
re-famded  and  surveyed ;  the  owners  in  London  received  a  letter  from  their  cargo, 

agents  at  Liverpool,  dated  29th  December,  stating,  that  part  of  the  cargo  was 
much  damaged,  but  that  it  was  still  in  contemplation  to  send  on  the  remain* 
der ;  and  on  7th  January,  another  letter,  stating  that,  on  further  examination, 
the  whole  cargo  was  found  to  be  damaged :  —  It  was  decided,  that  the  owners, 
on  the  receipt  of  the  latter  letter,  were  still  in  time  to  abandon.  (3) 

The  assured  of  goods  having  received  intelligence  on  the  8th  of  January,  iNsuFncxzMT 
IBll,  that  the  ship's  papers  were  taken  away  on  the  7th  of  December  pre*  ^™^ 
ceding  by  the  Swedish  government,  within  whose  port  she  was,  did  not  give 
notice  of  abandonment  to  the  defendant  underwriter  till  the  17th  of 
January ;  but  though  such  notice  was  too  late,  supposing  an  abandonment 
to  be  necessary,  yet,  as  the  goods  were  finally  seized  and  unladen  by  orders 
of  that  government  on  the  SOth  of  April  following,  it  was  held,  that  the 
ineffectual  notice  of  abandonment  before  given,  did  not  preclude  the  assured 
from  recovering  as  for  a  total  loss  without  any  abandonment  (4) 

In  Hunt  V.  Royal  Exchange  Assurance  Comp.  (5)  it  was  held,  that  the 
aisQred  were  bound  to  give  notice  of  abandonment  at  the  earliest  oppor- 
tanity ;  notice  given  five  days  after  they  received  intelligence  of  the  loss 
was  held  too  late. 

When  an  insured  vessel  arrived  at  the  port  of  Kinsale  on  the  24th  of 

(1 )  Vide  eAaxaAbel'9.  JPottt,  3  Esp.  N.  P.  C.  (3)  Gtmon  v.  Royal  Exchange  Asturtmoe 
S4S.  ABwood  y,  HencheU,  Park  on  Insuranee,  Cifmp.  Marshall  on  Insurance,  606.  6  Taunt. 
28a  383.     Holt's  N.  P.  C.  49. 

(2)  Read  y,  Bonhamf  6  Moore,  397.     3         (4)  Mdlish  v.  Andrews,  15  East,  13. 
B.  k  B.  147.  (5)  5  M.  &  &  47 
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ABAXDovMsirT.  November ;  on  the  14th  of  December  a  second  survey  was  had,  when  it 

was  found,  that  the  expenses  of  the  repairs  would  exceed  the  value  of  the 
ship ;  notice  of  abandonment  to  the  insurers  in  Xondon  on  the  6th  of 
January,  was  held  to  be  too  late.  (1 ) 
Assured  cannot  A  vessel  sailing  with  corn,  insured  from  Waterfofd  to  Liverpool,  hj 
of  endeavour.*^*  *  P^^^^J  ^^  *  memorandum  to  be  free  from  all  but  general  avenge, 
ing  to  save  on  was  Stranded  near  Waterford  on  the  28th  of  January,  and  the  vmA 
their  own  ao-  continued  at  high  tide  under  water  for  near  a  month,  during  which  time, 
afterwards  ^'■^OQ^  ^®  Slst,  the  assured,  at  low  water,  were  employed  in  saving  the 

abandoning        cargo,  the  whole  of  which  was  damaged,  but  the  greater  part  recorered 
vantaffeoufl.'       ^^^  kiln-dried ;  but  no  notice  of  abandonment  was  given  to  the  under 

writers  in  London  till  the  18th  of  February,  though  there  was  a  constant 
regular  intercourse  between  Waterford  and  Liverpool,  where  some  of  the 
assured  lived :  —  this  was  holden  to  be  an  invalid  notice  to  fix  the  under- 
writers ^-because,  whether  or  not,  there  was  an  opportunity  of  sending  on 
the  corn  which  was  saved  to  the  place  of  its  destination  within  two  months 
after  the  accident  in  another  vessel — the  assured  might  have  abandoned 
on  the  28th  of  January,  as  in  case  of  a  total  loss,  and  ought  then  to  ban 
made  their  election  to  abandon  within  a  reasonable  time  (on  which  it 
seems,  that  the  judge  ought  to  instruct  the  jury,  under  the  circumstanees 
of  the  case) ;  and  that  they  could  not  take  the  chance  of  endeavouring  fint 
to  save  and  make  the  best  of  the  cargo  on  their  own  account,  and  afterwards 
abandon,  when  they  could  not  turn  it  to  their  advantage.  (2) 
Detention  from  The  owner  of  a  cargo  of  flax  seed,  insured  '*  at  and  from  America  to 
embargo.  Limerick,"  himself  residing  at  that  place,  on  the  1 1th  of  February,  1808, 

received  information  that  the  ship,  with  the  flax  seed  on  board,  bad  bees 
detained  at  Philadelphia  by  the  American  embargo;  but  did  not  give 
notice  of  abandonment  till  the  11th  of  June  following.  The  flax  seed  was 
intended  for  sowing,  and  might  have  been  employed  for  that  purpose,  had 
it  arrived  before  the  10th  of  May,  but  afterwards  would  have  been  scarcely 
of  any  value: — It  was  held,  that  however  the  plaintifi'  might  have  waited 
till  the  10th  of  May  before  abandoning;  the  abandonment  on  the  11th of 
June  was  out  of  time.  (3) 

The   blockade  of  Havre  having  been  publicly  notified  on  the  6th  of 

September,  and  no  notice  of  abandonment  given  till  the  14th  of  October, 

nor  any  excuse  substantiated  for  not  giving  it  sooner  for  want  of  competent 

authority  before,  nor  any  new  authority  shewn  for  giving  it  then : — It  vas 

held,  that  the  notice  was  out  of  time ;  and  this,  though  the  plaintiff's  agents 

in  this  country  had  no  notice  till  the  17th  of  October  of  the  decree  for 

restoration  of  the  ship  and  goods  in  question,  which  had  been  pronounced 

on  the  8th  of  October.  (4) 

IvsuKBas  IN-  Underwriters  intending  to  resist  an  abandonment  are  bound  to  do  so 

TBNDiKo  TO        within  a  reasonable  time :  where  therefore  the  assured,  four  days  after  a 

ABAVDONMsyT,  noticc  of  abandonment  had  been  given,  called  a  meeting  of  the  underwriten 

AB.B  BouKD  TO     ]|t  Lloyd's,  thrcc  of  whom  attended,  and  authorised  the  assured  to  act  as  if 

kkamsluilk''  ^  "^  insurance  had  been  effected  (the  ship  having  been  wrecked,  and  three- 

TiMB.  fourths  of  her  cargo,  consisting  of  wines,  either  lost  or  impregnated  irith 


(1)  Aldridgt  y.  BtO,  1  Stark.  498.  (3)  KeUy  v.  Walton^  2  Camp.  155. 

(2)  AndenoH  y.  Royal  Exchange  Aatur-^        (4)  Bather  y.  Blahta^  9  East,  S8S.,  «*A 
ance  Ccmp.  7  East,  38.     3  Smith,  48.  etiam  2  Phillips  on  Insunuace,  388—394. 
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salt  vater),  aud  the  damaged  wines  were  accordingly  advertised  for  sale ;  Abamdovmbnt. 

butpre?ious  to  its  taking  place,  some  of  the  underwriters  forbade  it,  and    " 

rejected  the  notice  of  abandonment  after  more  than  two  months  had 

elapsed,  during  which  time  they  had  not  interposed: — It  was  held,  that 

their  silence  for  so  long  a  time  was  such  an  acquiescence  by  them,  as  to 

amouiit  to  an  acceptance  of  the  abandonment;  and  that  they  could  not 

afterwards  prevent  the  sale.  (1) 


III.  Where  Insurers  prevent  the  Assured  from  abandoning. 

If  by  any  interference  of  the  underwriters,  the  insured  be  actually  pre-  Whkrb  In- 
vented from  abandoning,  the  underwriters  are  liable  for  the  loss  sustained  ^"*the*Ik- 
by  the  insured  to  the  extent  of  the  sum  insured.  (2)  surkd  prom 

Ifashipbe  not  heard  of  within  a  reasonable  time  after  her  departure,  -»^»a»oon'ko« 

the  insurers  cannot  prevent  the  insured  from  abandoning.  (3)  Missing  ship. 


IV.  Form  of  AbandonmenU 

There  is  no  particular  form  of  abandonment ;  nor  is  it  essentially  re-  Form  of 
quisite,  that  it  should  be  by  deed.  "^ 

The  abandonment  must  be  positive  and  unconditional,  because,  it  is 
essential,  in  order  to  constitute  an  abandonment,  that  the  entire  property 
of  the  insurers  should  be  transferred. 

Where  a  ship  sustains  a  partial  loss,  the  insured  cannot  abandon,  nor  would 
an  answer  from  the  underwriters,  desiring  them  "to  do  the  best  they  can 
with  the  damaged  property,''  be  evidence  of  their  assent,  so  as  to  make  it  a 
total  loss  (4);  because,  it  is  the  interest  of  the  underwriters  to  make  a 
partial  loss  as  light  as  possible ;  and  it  is  the  duty  of  the  assured  to  do  so, 
which  would  be  the  meaning  and  import  of  such  an  answer. 

In  general,  the  abandonment  ought  to  be  made  for  the  whole  of  the  When  abandon- 
effects  insured,  and  not  for  a  particular  part,  as,  if  part  be  rotten,  the  ^eoTiT^lrt! 
insured  cannot  abandon  that  part  only  and  retain   the  rest,  but  must 
abandon  the  whole  or  nothing;  for  the  contract  being  entire  cannot  be 
severed. 

But  if  the  articles  be  insured  by  different  policies,  or  if  in  the  same 
policy  they  be  separately  valued,  the  assured  can  abandon  any  one  article 
and  retain  the  rest,  because  they  are  in  effect  distinct  insurances  though  in 
the  same  policy. 


V.  By  whom  and  to  whom  Notice  must  be  given. 
The  party  directly  interested  should  give  notice  of  the  abandonment ;  Br  whom  avd 


TO  WHOM  No- 
TICl  Ml 

the  benefit  of  all,  he  may  give  notice  of  abandonment  for  all.  (5)  given. 


but  if  one  of  several,  jointly  interested  in  a  careo,  effect  an  insurance  for 

'  ^  J  a    '  TICl  MUST  BX 


(1)  HudaoH  ▼.  Harriton,  6  Moore,  288.  3  (3)   Vide  anti,  2151.  tit.  Missino  Ship. 
B.  &  R  97.,  anti,  2172.     An  insured  who  (4)   TheUuson  v.  Fletcher,  I  Esp.  N.  P.  C. 
■i^ndons,  can  only  recover  for  the  actual  loss  73,     Doug.  315. 

at  the  time  of  bis  abandonment.     Hamilton  (5)  Hunt  v.  Royal  Exchangt  ^uuranct 

t.  Mendez,  1  W.  Black.  276.     2  Burr.  1198.  Comp.  5  M.  &  S.  47. 

(2)  Da  Costa  v.  Newnham,  2  T.  11.  407. 
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Abamdovmxnt. 


The  notice  of  abandonment  may  be  given,  either  to  the  underwriter  him- 
self,  or  to  the  agent  who  has  subscribed  for  him.  And  this  is  requuite, 
though  the  ship  and  cargo  may  have  been  sold  and  converted  into  mom 
when  the  notice  of  the  loss  was  received.  (1) 


Effkct  op  an 
Abandonmkitt. 

By  abandon^ 
ment  the  in- 
surer l)ecomes 
the  legal  as- 
signee, and  his 
rights  have  a 
retrospective 
relation  in 
reference  to  the 
insurers. 


Underwriters 
not  bound  by 
the  contracts 
of  the  assured 
respecting 
freight 

Where  the  as- 
sured cannot 
recover  as  for  a 
total  loss  of 
freight 


VI.  Effect  of  an  Abandonment. 

By  the  abandonment  of  a  ship,  the  insurer  becomes  the  legal  assignee  and 
owner,  and  from  that  time,  he  is  liable  for  ail  her  future  outgoings,  ard 
consequently  entitled  to  all  her  future  earnings. 

While  any  profit  can  be  derived  to  the  insured,  from  the  future  use  of 
the  ship,  it  cannot  be  deemed  a  total  loss ;  and  he  can  only  exercise  the 
right  of  abandoning,  upon  the  presumption  in  law,  that  the  existing  cir. 
cumstances  are  equivalent  to  a  total  loss.  Under  such  circumstances,  the 
owner  compels  the  insurer  to  purchase  the  hope  of  salvage  for  the  full  value 
insured^  and  thereby  puts  him  into  his  place  for  all  chances  favourable  or 
otherwise* 

An  abandonment  of  the  ship  to  the  underwriters,  transfers  freight  earned 
subsequently  to  such  abandonment,  as  incident  to  the  ship :  therefore,  where 
there  had  been  two  separate  insurances  on  a  general  seeking  ship,  the  one 
on  ship,  the  other  on  freight ;  and  the  ship  and  freight  were  abandoned  to 
the  respective  underwriters,  who  each  paid  a  total  loss ;  and  the  vessel  vas 
captured  and  recaptured,  and  ultimately  performed  her  voyage  and  earned 
freight : — It  was  held,  that  the  underwriters  on  the  ship,  under  the  abandon- 
ment  of  the  ship  to  them,  were  entitled  to  such  freight.  (2) 

This  transfer  has  a  sort  of  retrospective  relation  in  reference  to  the  in- 
surers, who,  to  the  extent  of  the  sum  insured*  are  presumed  to  have  been, 
from  the  beginning,  owners  of  the  things  insured,  according  to  the  rule  of 
the  Roman  law,  *'  quod  repudiatur,  retro  nostrum  nonfuisse  palam  estT  (3) 

The  underwriters  are  not  bound  by  the  contracts  of  the  assured  respecting 
freight,  or  the  insurance  of  it  » 

Upon  a  hostile  embargo  in  a  foreign  port,  the  owner,  who  had  separately 
insured  ship  and  freight,  abandoned  them  to  the  respective  underwriters, 
which  was  accepted  by  them ;  after  which  the  embargo  was  taken  off,  and 
the  ship  completed  her  voyage  and  earned  freight: — It  was  held,  that  the 
assured  could  not  recover  as  for  a  total  loss  of  freight,  the  freight  having 
been  in  fact  earned ;  or  supposing  it  to  have  been  in  any  other  sense  lost  to 
the  assured  by  the  abandonment  of  the  ship  to  the  underwriters  thereon,  it 
was  so  lost,  not  by  any  peril  insured  against,  but  by  the  voluntary  act  of  the 
assured  in  making  such  abandonment  (4>) 

A  policy  on  freight,  at  and  from  the  ship's  port  of  loading  at  Jamaica  Vq 
her  port  of  discharge,  with  leave  to  call  at  intermediate  ports,  beginning  the 
adventure  on  the  goods  from  the  loading  as  aforesaid,  with  leave  to  (fis- 
charge,  exchange,  and  take  on  board  goods  at  any  port  she  may  call  at, 
without  being  deemed  a  deviation,  covers  the  freight  of  the  goods  loaded  at 

(1)  Hodgwn  y.  BlachUton^  Park  on  In-  M.  &  S.  79.,  vide  2  Phillips  on  losuruMeb 

fiurance,  281.  417 — 464. 

C2)  Davidwn  v.  Case  {in  error),  5  Moore,  (3)  ff.  lib.  xxxTiii.  tit.  5. 

116.     8  Price,  542.     2  B.  &  B.  379.     5  (4)  McCarthy  Y.Abel,  5  Es&t,3BS.  lSm.594. 
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an  iotennediate  port ;  and  therefore,  inhere  a  ship,  having  sailed  with  a  Ajunuommbnt. 

cargo  loaded  at  Jamaica,  was  during  the  voyage  cast  on  shore  at  an  inter- 

mediate  port,  and  lost  a  part  of  her  cargo,  and  took  on  board  other  goods  at 

that  port  to  complete  her  cargo,  an{l  arrived  at  her  port  of  discharge,  and 

earned  freight:— -It  was  held,  that  the  assured,  who  had  abandoned  to  the 

uDderwriter  upon  intelligence  of  the  loss,  and  had  adjusted  with  hipi  as  for 

a  total  loss,  was  liable  to  the  underwriter  for  the  freight  of  that  part  of  the 

cargo  landed  at  the  intermediate  port,  after  deducting  the  expenses  attendant 

upon  procuring  the  said  freight  ( 1 ) 

A  shipowner  having  first  insured  his  ship  with  A.,  &c.  and  his  freight  Where  yessel 
with  B^  &c.  for  a  certain  voyage,  and  having  notice  of  an  embargo  laid  on  !u*     T ^^^  *^ 
the  ship  in  a  foreign  port  abandons  the  ship  and  freight  to  the  respective  writers,  and 
underwriters,  and  receives  from  them  the  whole  amount  of  their  subscrip-  subsequently 
tions  as  for  a  total  loss  of  both ;  first  undertaking,  by  a  memorandum  on  the 
ship  policy,  to  assign  to  the  underwriters  thereon  his  interest  in  the  ship, 
and  to  account  to  them  for  it ;  and  afterwards  undertaking,  by  a  similar 
memorandum  on  the  freight  policy,  to  assign  to  those  underwriters  all  right 
of  recovery,  compensation,  &c.    The  ship  being  afterwards  liberated,  and 
earning  freight,  which  was  received  by  the  assured:— *  It  was  held,  that 
however  the  question  of  priority  as  to  the  title  to  the  freight  might  have 
been,  as  between  the  different  sets  of  underwriters  litigating  out  of  the  same 
fund,  and  however  the  weight  of  argument  might  preponderate  more  in 
favour  of  the  underwriters  on  the  ship ;  yet,  that  the  assured,  who  had  re- 
ceived the  freight  from  the  shippers  of  goods,  was  at  all  events  liable  on  his 
express  undertaking  to  pay  it  over  to  the  underwriters  on  freight ;  and  that, 
without  deducting  the   expenses   of  provisions,   wages,  &c   which  were 
charges  on  the  owner  before  the  abandonment,  and  on  the  underwriters  on 
ship  afterwards.  (2) 

While  a  ship  was  forcibly  detained  in  a  foreign  port,  the  owner  abandoned  Apportionment 
first  the  ship,  and  then  the  freight,  to  the  different  sets  of  underwriters  thereon,  ^^^{^  ^^ 
who  paid  as  for  a  total  loss ;  after  which  the  ship  was  liberated,  reshipped  her  doned,  and 
cargo  which  had  been  taken  out,  and  returned  home  earning  freight,  which  subsequently 
was  received  by  the  assured.     Upon  such  facts  it  is  doubtful,  whether  the  '"^ 

assured,  after  an  abandonment  of  the  ship  (which  was  a  seeking  and  not  a 
chartered  ship,  on  which  a  distinction  may  arise),  could  abandon  the  freight 
to  another  set  of  underwriters?  but  assuming  that  he  might,  the  ship  and 
freight  are  salvage  to  the  different  underwriters  afler  deducting  the  follow- 
ing expenses,  which  must  be  apportioned  between  them  according  to  their 
several  interests:-— 1.  The  expenses  of  the  ship  and  crew  in  the  foreign  port 
including  port-charges,  besides  the  expense  of  shipping  the  cargo,  which 
exclusively  belongs  to  the  underwriters  on  freight.  2.  Insurance  thereon. 
S.  Wages  and  provisions  of  crew,  from  their  liberation  in  the  foreign  port 
till  their  discharge  here.  4.  Wages  (provisions  were  supplied  by  the 
foreign  government)  to  the  crew  during  their  detention.  But  the  assured 
cannot  deduct  out  of  the  freight  received,  payable  to  the  underwriter 
on  freight: — charges  paid  at  the  port  of  discharge  on  ship  and  cargo  — 

(1)  Barday  v.  StirUng,  5  M.  &  S.  6.  (2)   Thompson  v.  Rowcroft,  4  East,  34. 

Leatham  y.  Teny,  3  B.  &  P.  479. 
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Abandonment. 


Where  the  in- 
surance is  for 
less  than  the 
value. 


When  goods 
partly  insured, 
and  money  bor- 
rowed on  re- 
spondentid  for 
the  remainder. 


Underwriters 
entitled  to  a 
share  of  re- 
prisals. 

Judgment  of 
Lord  Hard- 
wicke  in  Ran- 
dal V.  Cockran. 


Same  princi- 
ples apply  to 
partial  or  total 
toss  given  on 
a  valued  or 
open  policy. 

An  Abandon- 
ment LEGALLY 
MADE  AND  AC- 
CEPTED IS  AB- 
SOLUTE. 


insurance  on  ship  —  or  the  diminution  in  value  of  the  ship  and  tackle  br 
wear  and  tear  on  the  voyage  home.  (1) 

Where  the  interest  of  the  assured  is  not  entirely  covered  by  the  insurance, 
he  may  abandon  to  the  extent  of  the  sum  insured,  for  he  is  his  own  insurer 
for  the  residue.  Thus,  if  goods  to  the  value  of  5000/.  be  insured  only  to 
the  amount  of  4000/.  and  a  total  loss  happen,  the  insured  can  only  abandon 
four-fifths  of  what  is  saved,  the  remaining  fifth  will  belong  to  himself,  and 
he  will  be  tenant  in  common  for  that  fifth  with  the  insurers.  The  same 
rule  holds,  where  the  cargo,  by  a  new  purchase  during  the  voyage,  is 
augmented  in  quantity.  (2) 

Where  goods  are  only  partly  insured,  and  the  owner  has  borrowed  money 
on  respondentidy  to  the  value  of  the  residue  ;  if  he  abandon,  the  insurer  and 
the  lender  have  a  joint  claim  to  what  is  saved,  in  proportion  to  their  re- 
spective interests.  But,  by  the  abandonment,  the  insurer  is  put  in  the  place 
of  the  insured,  and  has  the  legal  title  to  the  effects  saved,  and  the  lender 
only  an  equitable  claim  to  his  proportion.  (3) 

Reprisals  being  made  on  the  Spaniards  to  indemnify  the  sufferers  br 
unjust  captures^  the  insurers  who  have  paid  the  owners  the  losses  sustained 
by  those  captures,  have  a  right  to  stand  in  their  places  and  receive  their 
proportions.  Thus,  in  Randal  v.  Cockran  {^)  Lord  Hardwicke  said,  "The 
person  originally  sustaining  the  loss  was  the  owner ;  but  after  satisfaction 
made  to  him,  the  insurer.  No  doubt,  but  from  that  time,  as  to  the  goods 
themselves,  if  restored  in  specie,  or  compensation  made  for  them,  the 
assured  stands  as  a  trustee  for  the  insurer,  in  proportion  for  what  be  paid, 
although  the  commissioners  did  right  in  avoiding  being  entangled  in  accounts, 
and  in  adjusting  the  proportion  between  them.  Their  commission  vas 
limited  in  time ;  they  see  who  was  owner ;  nor  was  it  material  to  them,  to 
whom  he  assigned  his  interest,  as  it  was  in  effect,  afler  satisfaction  made." 

The  question,  whether  the  loss  be  partial  or  total,  is  precisely  the  same 
whether  the  policy  be  valued  or  open.  (5) 

An  abandonment  legally  made  and  accepted  is  absolute,  and  cannot  be 
rescinded  except  by  mutual  consent:  thus,  if  upon  a  total  loss  happening, 
the  ship  be  abandoned,  but  she  afterwards  arnve  safe,  this  will  not  avoid 
the  abandonment.  (6) 

Where  there  was  a  loss  by  capture,  intelligence  of  which  was  received, 
and  an  abandonment  made,  and  a  recapture  took  place  before  the  notice  of 
abandonment  was  given,  but  there  was  no  intelligence  received  of  sudi 
recapture^  until  after  some  steps  had  been  taken  by  the  underwriters:— It 
was  held  to  amount  to  an  acceptance  of  the  abandonment  by  them.  (7) 

An  abandonment  offered  to  be  made  by  the  assured  to  the  underwriten, 
upon  intelligence  brought  of  the  capture  of  the  goods  insured,  which  the 
underwriter  refused  to  accept,  was  held  not  to  entitle  the  assured  to  recover 
as  for  a  total  loss,  where,  before  action  brought,  the  goods  were  recaptured, 


(1)  Sharp  V.   Gladstone,  7  East,  S4. 
Smith,  39. 

(2)  Marshall  on  Insurance,  621. 

(3)  Ibid. 

(4)  1  Ves.  sen.  98. 

(5)  Allen  ▼.  Sugnte,  8  B.  &  C.  561. 

(6)  Da  Costa  v.  Firth,  4  Burr.  1966. 

(7)  But  quarty  Whether  they  would 


not 


have  been  bound,  on  the  principle,  that  the 
moment  an  abandonment  is  made,  on  int^ 
ligence  of  a  total  loss  having  actually  bip- 
pened,  without  any  contrary  intelligeoee, 
the  transaction  is  closed,  and  not  to  be  a(> 
fected  by  subsequent  events  or  inteUigeace? 
Smith  V.  Robertson,  2  Dow,  474. 
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andarriired  at  the  place  of  destination,  by  which  a  partial  loss  only  was  Abandonment. 
sustained ;  for  the  assured  can  only  recover  an  indemnity  for  such  loss  as 
he  has  sustained,  at  the  time  of  action  brought.  (1) 

If  however  the  abandonment  be  made  upon  illegal  grounds,  as  upon  wil-  Abandonment 
fully  false  information,  it  will  be  void  ipso  jure—''  Nam  recte  revocari,  re-  ^^^J°;l  '"^^al 
scindiy  et  retrahi  dicitury  quod  ipso  Jure  nullum  est" 


grounds. 


THB  Effects 

ABANDONED. 


VII.  Ordering  and  Disposal  of  the  Effects  abandoned. 

* 

In  case  of  loss,  the  insured  is  bound  to  use  his  utmost  endeavours  to  Okdering  and 
make  the  most  of  what  may  be  rescued  from  destruction.  To  enable  him  I>wi"osa.l  op 
to  do  this,  without  prejudice  to  his  right  of  abandonment,  our  policies  pro- 
Tide^  that,  *'  in  case  of  any  loss  or  misfortune,  the  insured,  their  factors^ 
servants,  and  assigns,  shall  be  at  liberty  to  sue,  and  labour  about  the 
defence,  safeguard,  and  recovery  of  the  goods  and  merchandises,  and  ship, 
&c  without  prejudice  to  the  insurance ;  to  the  charges  whereof,  the  insurers 
agree  to  contribute,  each  according  to  the  rate  and  quantity  of  his  sub- 
scription." <*  The  meaning  of  that  clause  is,  that,  till  the  assured  have  been 
iufonned  of  what  has  happened,  and  have  had  an  opportunity  of  exercising 
their  own  judgment,  no  act  done  by  the  master  shall  prejudice  their  right 
of  abandonment"  (2) 

From  the  nature  of  his  situation  the  captain  has  an  implied  authority,  not 
only  from  the  assured,  but  also  from  the  insurers  and  all  others  interested  in 
the  ship  or  cargo,  in  case  of  misfortune,  to  do.  whatever  he  thinks  most  con- 
ducive to  the  general  interests  of  all  concerned ;  and  they  are  all  bound  by 
his  acts.  (3) 

K  a  ship  be  obliged  to  pi^t  into  a  place  of  safety  in  the  course  of  her 
voyage,  in  consequence  of  damage  incurred  by  a' sea  peril,  and  if  the  owner 
do  not  abandon,  but  merely  apply  to  the  underwriters  for  directions  how  to 
proceed  upon  an  estimate  of  the  expenses  of  repair,  who  decline  interfering, 
he  cannot  afterwards  convert  it  into  a  total  loss,  on  account  of  the  expenses 
of  the  salvage  being  found  in  the  result  to  have  exceeded  the  value  of  the 
ship,  which  was  ultimately  sold  in  the  place,  into  which  she  had  been  driven 
by  distress,  though  the  sale  was  directed  by  the  assured  to  be  made  on 
account  of  all  concerned.  (4) 

Where  goods  are  shipped  under  a  bill  of  lading  in  a  general  ship,  which 
is  prevented  from  completing  the  voyage  in  consequence  of  damage  occa- 
tioned  by  tempest,  it  is  doubtful,  whether  the  master  is  bound,  if  he  have  an 
opportunity  to  forward  the  goods  by  some  other  conveyance  to  the  place 
of  destination  ? 

At  any  rate  he  is  at  liberty  to  do  so,  by  a  conveyance  equally  cheap,  if 
he  think  fit ;  and,  if  the  goods  arrive  at  the  place  of  destination  by  such 
other  conveyance,  he  is  entitled,  on  the  freighter  obtaining  the  goods,  to 
the  whole  freight  originally  contracted  for ;  though  the  freighter  was  named 
ss  consignee  in  the  original  bill  of  lading,  and  the  bill  of  lading  under 
which  the  goods  are  shipped  by  the  second  conveyance  makes  another. 

(1)  PlatUnom  ▼.  Ritchie,  4  M.  &  S.  393.  (3)  MiUea  y.  Fletcher,  Doug.  234. 

(3)  Per  Ashhurst  J.  in  Mitehdi  v.  Edie,  1         (4)  Martin  v.  Crokatt,  14  East,  465. 
T.  R.  613. 
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Abandonmint.  party  consignee ;  and  though,  by  the  second  conveyance,  the  goods  are 
carried  for  less,  than  the  freight  originally  contracted  for.(l) 


RrruRK  or 
Premium. 

Generally. 


Judgment  of 
Lord  Mans- 
field in  J^frie 
v.Fietcher. 


Insurance 
made  without 
interest,  or  for 
more  than  the 
real  interest. 


An  over- assur- 
ance by  several 
policies. 


11.  Return  of  Premium. 

The  premium  paid  by  the  insured,  and  the  risk  which  the  insurer  takes 
upon  himself^  are  considerations,  each  for  the  other :  they  are  co-relative, 
whose  mutual  operation  constitutes  the  essence  of  the  contract  of  insurance. 
In  Stevenson  v.  S710W  (2)  Lord  Mansfield  said,  "  If  the  risk  is  not  run, 
though  it  is  by  the  neglect  or  even  the  fault  of  the  party  insuring,  yet  the 
insurer  shall  not  retain  the  premium;"  and  Mr.  Justice  Wilmot  observed (S), 
*'  If  the  risk  was  once  begun,  the  insured  shall  not  deviate  or  return 
back,  and  then  say,  *  I  will  go  no  farther  under  this  contract,  but  will  have 
my  premium  returned.' " 

In  Tyrie  v.  Fletcher  (4)  Lord  Mansfield  said,  **  I  take  it,  there  are  two 
general  rules  established  applicable  to  this  question :  the  first  is,  that  where 
the  risk  has  not  been  run,  whether  its  not  having  been  run  was  owing  to 
the  fault,  pleasure,  or  will  of  the  insured,  or  to  any  other  cause,  the  premiom 
shall  be  returned,  because  a  policy  of  insurance  is  a  contract  of  indemnity. 
The  underwriter  receives  a  premium  for  running  the  risk  of  inderonifyiog 
the  insured ;  and  whatever  cause  it  be  owing  to,  if  he  does  not  run  the  risk, 
the  consideration,  for  which  the  premium  or  money  was  put  into  his  hands^ 
fails,  and  therefore  he  ought  to  return  it  2.  Another  rule  is»  that  if  thtt 
risk  of  the  contract  of  indemnity  has  once  commenced,  there  shall  be  no 
apportionment  or  return  of  premium  afterwards.  For  though  the  premiom 
is  estimated,  and  the  risk,  depends  upon  the  nature  and  length  of  the  voyage, 
yet,  if  it  has  commenced,  though  it  be  only  for  twenty-four  hours  or  less, 
the  risk  is  run ;  the  contract  is  for  the  whole  entire  risk,  and  no  part  of  the 
consideration  shall  be  returned ;  and  yet,  it  is  as  easy  to  apportion  for  the 
length  of  the  voyage,  as  it  is  for  the  time." 

A  want  of  interest  may  be  either  total  or  partial. 

If  through  mistake,  misinformation,  or  any  other  innocent  cause,  an  in- 
surance in  a  single  policy  be  made  without  any  interest  whatsoever  in  the 
thing  insured,  or  to  a  much  larger  amount  than  its  real  value ;  in  the  one 
case,  the  insurer  shall  return  the  whole  premium,  in  the  other,  he  shall 
return  in  the  proportion,  which  the  true  value  bears  to  the  sum  insured.  (5) 
Where  there  is  an  insurance  on  ship  and  freight,  and  the  ship  has  arrived 
in  safety  and  earned  freight,  the  assured  cannot  afterwards  claim  a  return  of 
premium  on  the  ground^  that  he  had  no  insurable  interest,  on  account  of  a 
defect  in  his  title  to  the  ship.  (6) 

If  by  several  policies,  made  without  fraud,  the  sum  insured  exceed  the 
value  of  the  effects,  these  several  policies  will,  in  effect,  make  but  one  insur- 
ance, and  will  be  good,  to  the  extent  of  the  true  interest  of  the  insured ; 
and,  in  case  of  loss,  all  the  underwriters,  on  the  several  policies,  shall  pay 


(1)  ShipUm  V.  Thonaon,  9  A.  &  £.  S14. 

(2)  3  Burr.  1240. 

(3)  Ibid.  1241. 

(4)  Cowp.  668.    2  Phillips  on  Insurance, 
S'JG.  537. 


(5)  Marshall  on  Insurance^  649. 

(6)  M*CttUoch  V.  Roifol  Exchange  Astmr- 
ance  Comp.  3  Camp.  406. 


INSURANCE  [MARINE].  2183 

according  to  their  respective  subscriptions,  without  regard  to  the  priority  of     Rktdrk  of 
lieir  dates.    And  it  follows  from  thence,  that  all  the  underwriters,  on  the         *gMiDM. 


several  policies,  would  be  equally  bound  to  make  a  return  of  premium,  for 
the  sum  insured  above  the  value  of  the  eflPects,  in  proportion  to  their  re- 
spective subscriptions.  ( 1 ) 

An  insurance  on  an  East  India  ship  and  goods,  valued  at  26,000/.,  being  Wager  policy, 
the  amount  of  the  captain's  bond  to  the  insured,  is  a  wager  and  void ;  but 
the  insured  cannot,  after  the  risk  is  run,  have  a  return  of  premium ;  because 
in  pari  delicio^  meUor  est  conditio  possidentis  ;  and,  after  the  risk  is  run,  it  is 
too  late  to  attempt  to  rescind  the  contract.  (2) 

If  under  any  circumstances,  the  insurer  might,  at  any  time,  have  been  if  the  insurer 
called  upon  to  pay  the  whole  sum  insured,  the  premium  is  earned,  and  he  ^  once  liable, 
cannot  be  obliged  to  return  any  part  of  it.     Therefore,  in  the  case  of  a  return, 
valued  policy,  though  the  sum  in  the  policy  be  twice  the  value  of  the  effects 
insured,  there  shall  be  no  return  of  premium.  (3) 

If  the  insured  have  a  contingent  insurable  interest  in  the  thing  insured  at  When  captors 
the  time  when  the  policy  is  effected,  and  the  risk  be  once  begun,  there  shall  *"*"5®  *^^*J'® 

'^        ^  o      '  condemnation, 

be  no  return  of  premium,  though  it  should  eventually  turn  out  that  he  had  they  cannot 
no  title  to  the  thing  insured.  (4)     Thus,  where  the  captors  of  a  ship  insure  ^av®  a  return, 
their  interest  therein^  they  are  not  entitled  to  a  return  of  premium,  though  i^jijudged  no 
it  be  afterwards  adjudged  to  be  no  prize^  and  restitution  be  awarded.  prize. 

An  insurance  having  been  made  on  goods  at  and  from  a  port  in  Russia 
to  London,  by  an  agent  residing  here,  for  a  Russian  subject  abroad,  which 
insurance  was  in  fact  made,  after  the  commencement  of  hostilities  by  Russia 
against  this  country,  but  before  the  knowledge  of  it  here,  and  after  the  ship 
had  sailed  and  been  seized  and  confiscated  : — It  was  held,  that  the  policy 
was  void  in  its  inception  ;  but  that  the  agent  of  the  assured  was  entitled  to 
a  return  of  the  premium  paid  under  ignorance  of  the  fact  of  such  hos- 
tilities. (5) 

Where  a  license  was  obtained,  and  insurance  effected  from  Riga  to  Hull, 
on  goods  the  produce  of  Russia  on  board  a  Swedish  ship,  but  the  ship 
sailed  three  days  before  the  letter  directing  the  license  to  be  obtained 
reached  the  agent ;  the  letter  having  been  delayed  by  contrary  winds  beyond 
the  usual  time,  and  the  license  was  obtained  two  days  afterwards,  and  the 
insurance  effected  subsequently  to  that: — It  was  held,  that  though  the 
voyage  was  in  its  inception  ille^,  being  contrary  to  stat  12  Car.  2.  c.  18. 
s.  8.,  n^ertheless  the  assured  might  recover  back  the  premium.  (6) 

If  an  insurance  be  to  protect  an  illegal  trading,  as  a  trading  with  the  Where  the  in- 
enemy  (7),  there  can  be  no  return  of  premium  (8),  because  there  is  no  *"""<^®  **  "P®** 
di^nguishing  such  a  case  in  principle  from  the  common  case  of  a  smuggling  trading, 
transaction.     Where  the  vendor  assists  the  vendee  in  running  the  goods  to  Where  the 
evade  the  laws  of  the  country,  he  cannot  recover  the  goods  or  the  value  of  Contract  is 

^,  -_.  VOID  AB  INITIO. 

them.  (9) 
An  assured,  upon  a  policy  effected  in  terms  sufficiently  large  to  compre- 

(1)  Marshall  on  Insurance,  648.  (6)  Hentig  v.  Staniforth,  5  M.  &  S.  122. 

(2)  Lowryv.  Bourdieu,  Doug.  468.   Andre  (7)  Morck  v.  Abel,  3  B.  &  P.  35. 
T.  FUtcher,  3  T.  R.  266.  (8)   Vandyck  v.  Hewitt,  1  East,  96. 

(3)  2  Magens,  137.  (9)  /in/^,260~278.  lit  Assumpsit.  Biggs  ^ 

(4)  Boehm  ▼.  BeO^  8  T.  It  154.  v.  Lawrence,  3  T.  Bt455.      Clugat  v.  Pctio- 

(5)  0cm  V.   Bruce,  12  East,  225.,  vide  luna,  4  ibid.  466.      WaymeUs.  Beed,  5  ibid, 
ctiam  Rauth  v.  Tkmnpson,  1 1  East,  428.  599. 
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RafUBir  or 

PUIMIUK. 


Insured  un- 
aware of  the 
illegality. 

Misrepresen- 
tation without 
fraud. 


Where  there  is 
fraud  on  the 
one  side  or  the 
other. 


Where  the  risk 
has  not  been 
commenced. 


hend  an  illegal  advcDture,  and  who  intends  thereby  to  cover  an  illegal  ad« 
venture,  cannot  recover  back  the  premium  without  some  formal  renuadadon 
of  the  contract,  made  known  to  the  underwriter  before  the  bringing  of  the 
action,  although  the  adventure  is  never  entered  upon :  therefore,  on  apolic? 
on  goods  on  board  the  Audaz,  a  Spanish  ship^  or  any  other  ship  or  ships,  at 
and  from  New  Orleans  and  Pensacola  to  a  port  in  the  United  Kingdom, 
Pensacola  at  the  time  of  effecting  the  policy  belonging  to  Spain  and  Neir 
Orleans  to  America,  which  latter  country  was  at  war  with  this  country,  but 
Spain  was  neutral ;  and  the  assured  intending  by  policy  to  cover  an  import- 
ation of  cotton  wool  from  New  Orleans  to  Liverpool: — It  was  held,  that 
supposing  this  to  be  the  case,  in  which  the  assured  was  at  liberty  to  rescind 
the  contract,  yet,  as  he  had  not  given  any  notice  to  the  underwriter  of  his 
intention  to  do  so,  he  could  not  maintain  an  action  to  recover  back  the  pre- 
mium, although  no  cargo  was  loaded  on  board  the  ship  named,  or  any  other 
ship  covered  by  the  policy.  (1) 

The  fact  of  the  insured  being  unaware,  that  the  voyage  was  illegal  is  un- 
important ;  because  ignorantia  legis  nan  excusoL  (2) 

In  Feise  v«  Parkinson  (3)  Mr.  Justice  Gibbs  said,  *<  Where  there  is  fraud, 
there  is  no  return  of  premium ;  but  upon  a  mere  misrepresentation  without 
fraud,  where  the  risk  never  attached,  there  must  be  a  return  of  premium." 

If  a  policy  from  H.  to  V.  contain  a  warranty,  that  a  ship  was  "  in  port" 
on  a  previous  day,  it  means,  the  port  of  H.,  and  not  any  other  port ;  and  the 
policy  will  not  attach,  if  she  be  not  in  the  port  of  H. ;  but  the  insured  will 
be  entitled  to  a  return  of  the  premium.  (4<) 

If  the  policy  be  void  in  consequence  of  fraud  committed  by  the  insurer, 
there  can  be  no  doubt  but  that  an  action  will  lie  to  recover  back  the 
premium.  (5) 

If  the  language  of  the  policy  be  large  enough  to  comprise  an  illegal  ad- 
venture, and  the  assured  contemplated  an  illegal  adventure,  the  underwriter 
is  not  entitled  (6)  to  sue  for  the  premium. 

In  all  cases  of  actual  fraud  on  the  part  of  the  insured,  committed  either 
by  himself  or  his  agent,  the  underwriter  shall  retain  the  premium.  (7) 

It  has  been  previously  stated  (8),  that^  where  the  risk  has  not  been  rus, 
whether  this  be  owing  to  the  fault,  pleasure,  or  will  of  the  insured,  or  to 
any  other  cause  except  fraud,  the  premium  shall  be  returned ;  because  a 
policy  of  insurance  b  a  contract  of  indemnity.  (9) 


(1)  Palyart  v.  Leekie,  6  M.  &  S.  290. 

(2)  Lubbock  v.  Potts,  7  East,  449. 
<3)  4  Taunt.  640. 

(4)  C(%v./rtt»*er,M.&M.81.  3C.&P.7. 

(5)  Carter  v.  JSoehm,  3  Burr.  1909. 

(6)  Jenkins  ▼.  JPower,  6  M.  &  S.  282. 

(7)  T^Ier  v.  Hornet  Park  on  Insurance, 
329.  Chapman  v.  Kennet,  ibid.  S.  C.  nom. 
Chapman  y.  Fraser,  Marshall  on  Insurance, 
661.    2  Phillips  on  Insurance,  548. 

(8)  jini^  2182. 

(9)  Tyrie^.  Fletcher,  Cowp.  668.  It  may 
be  here  observed,  that  frauds  in  contracts  of 
insurances  have  not  as  yet  had  any  punish- 
ment affixed  to  them  by  the  laws  of  England. 
Park  on  Insurance,  SSO. 

But  by  several  of  tm  foreign  ordinances, 
the  punishment  of  fraud,  in  matters  of  in- 
surance, is  exceedingly  severe.     By  those  of 


K. 


Amsterdam  it  is  declared,  "  that  as  cootfset^ 
of  insurance  are  contracts  of  good  faith, 
wherein  no  fraud  or  deceit  ought  to  take 
place,  in  case  it  be  found,  that  the  insured  or 
insurers,  captains,  shippers,  pilots,  or  others, 
used  fraud,  deceit,  or  craft,  they  shall  w*. 
only  forfeit  by  their  deceit  and  craft,  but 
shall  also  be  liable  to  the  loss  and  damage  o^ 
casioned  thereby,  and  be  corporally  pumsbed 
for  a  terror  and  example  to  others,  eveavith 
death,  as  pirates  and  manifest  thievef,ifit 
be  found,  that  they  have  used  notorious  mal- 
versation or  craf^**  The  ordinances  of  Mit^ 
dleburg  contain  a  provision  exactly  in  the 
same  words.  At  Stockholm  also  it  hasbea 
declared,  that  such  an  offender,  besides  resti- 
tution to  the  party  injured,  shall,  according  to 
the  circumstances  of  every  particular  affiifi 
be  punished  in  his  estate,  honour,  and  life* 
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If  the  contract  1)€  void,  on  account  of  a  non  compliance  with  any  war-  RwuaH  of 

ninty,  express  or  implied,  as,  if  the  ship  do  not  sail  on  the  day  prescribed,  

or  do  Dot  depart  with  convoy,  or  be  not  seaworthy,  and  there  be  no  fraud  Policy  void, 

impatable  to  the  insured,  he  will  be  entitled  to  a  return  of  premium,  be-  ^"*  ^^  ^^^ 
cause  the  contract  never  attached,   and  the  risk,  therefore,  never  com- 
meDced.(l) 

It  may  be  here  observed,  that  the  plaintiff's  counsel  frequently  abstains  When  the 

from  any  mention  of  the  premium,  where  he  means  to  claim  a  loss ;  because,  ^^^^^^^^  "  ®°' 

by  setting  up  a  demand  for  the  premium,  he  confesses  a  doubt,  at  least,  of  his  turn  of  pre- 

beioff  able  to  sustain  his  principal  chiim ;  and  throwing  out  such  a  doubt,  in  ""»««»» l»e  may 

1      J  L  J      uxr  1  '  -J.  •    •     •         *     u-     claim  a  verdict 

a  case  already,  perhaps,  doubtful,  may  raise  a  prejudice^  very  mj uncus  to  nis  f^,.  ^^  ^^j^ 

cIieot*8  interest     And  it  may  be  said,  moreover,  in  favour  of  this  practice,  after  the  jury 

that  the  defendant  may  come  prepared  to  dispute  the  plaintiff's  claim  to  a  ^J^  vei^fcT 

return  of  premium,  and  may  prove  fraud,  which  will  not  be  inconsistent  for  the  defend- 

with  any  other  defence  he  may  have  to  make ;  whereas,  it  often  happens,  *^}  ^?  ^® 

,  IX'   pnncipw  ques- 

that  the  phiintiff's  claim  to  a  return  of  premium,  rests  on  the  very  case  made  tion. 

by  the  defendant.  (2)    But  the  court  will  not,  on  setting  aside  a  verdict  Substitution  of 

for  a  loss,  substitute  a  verdict  for  the  premium.  (3)  verdict 

The  following  cases  will  illustrate  the  position,  that  where  the  voyi^  and  Where  voyage 
premium  are  divisible^  and  any  part  not  begun,  the  premium  for  that  part  *?**.  Premium 
shall  be  returned  (4),  —  t.  e.  if  there  be  two  distinct  points  of  time,  in  effect 
two  voyages,  which  were  clearly  in  the  contemplation  of  the  parties,  and 
only  one  of  the  two  voyages  be  made,  and  the  other  not  entered  upon, 
oor  the  risk  begun^  a  return  of  premium  for  such  uncommenced  voyage 
can  be  claimed.  (5) 

Upon  a  policy  at  and  from  London  to  Halifax,  warranted  to  depart  with 
coDToy  from  Portsmouth,  the  contract  and  risk  are  divisible  at  Portsmouth, 
tt  two  independent  contracts  and  risks.  (6) 

But  upon  a  policy  **  at  and  from  such  a  port  to  any  other  port  or  place 
whatsoever  for  twelve  months,  at  9L  per  cent,  warranted  free  from  cap- 
tore^"  the  risk  is  entire ;  and  therefore,  if  once  begun,  there  shall  be  no 
return  of  premium.  (7) 

In  an  insurance  on  a  ship  at  and  from  Hull  to  Bilboa,  warranted  to 
depart  from  England  with  convoy,  the  voyages  from  Hull  to  Portsmouth^ 
where  she  meets  the  convoy,  and  fjrom  thence  to  Bilboa,  may  be  considered 
as  distinct;  and  in  case  of  a  loss  between  the  two  latter  places,  an  apportion- 
Bent  and  return  of  premium  may  be  demanded.  (8) 

In  an  insurance  *'  at  and  from  '*  the  port  of  departure,  the  risk  is  entire.  Insurance  *<  at 
Mless  there  be  an  usage  to  the  contrary ;  therefore,  where  a  ship  was  in-  *?**  ^"'™  "  * 
sored  "  at  and  from  Jamaica  to  Liverpool,"  warranted  to  sail  by  the  1st  of 
August,  at  20  guineas  per  cenL,  to  return  8  if  she  sailed  with  convoy ;  and 
she  did  not  sail  until  September : — It  was  held,  that  the  insured  was  only 
^titled  to  a  return  of  8  guineas  per  cent,  for  convoy,  and  not  to  an  appor- 
tionment of  the  rest  of  the  premium.  (9) 

(1)  Marshall  on  Insurance,  663.  (6)   Tfprie  v.  Fleteher,  Cowp.  668. 

(2)  Ibid.      P^MMtm  V.  Xee,   8  B.  &  P.        <7)  Ibid. 

»0.      ■  (8)  RothweU  V.  Cooke^  1  B.  &  P.  172. 

(3)  NeAkty,  Whitmorey  I  East,  97.  a.  (9)  3    Doug.  402.      Meyer  v.   Gregton, 

(4)  SttpetuoHY,  Smmo,  3  Burr.  1237.  Marshall  on  Insurance,  666. 

(5)  RtnhwU  V.  Cooke,  1  B.  &  P.  172. 


S186 


INSURANCE  [MARINE]. 


RXTDRK  OF 
PREmUM. 


Where  the  in- 
suraace  U  for  a 
term. 


Where  the  pre- 
mium is  com* 
puted  monthly. 

PxaroaMAMCK 

OF  SOME  Sripu- 
LATIOK. 


Stipulation  for 
a  mere  sailing 
with  convoy, 
without  speci- 
fying to  any 
particular 
place. 


**  And  arrives/ 


An  insurance  on  a  ship  and  goods  at  and  from  A.  to  B.,  doring  her  stij 
and  trade  there,  at  and  from  her  port  or  ports  of  discharge  in  C,  and  at 
and  from  thence  back  to  A.,  is  an  entire  contract ;  and  if  the  loss  happen 
at  any  time  after  the  commencement  of  the  risk,  there  can  be  no  return  of 
premium.  (1) 

If  a  ship,  seaworthy  to  lie  in  port,  sails  without  being  rendered  sea- 
worthy for  the  voyage,  upon  a  policy  *^at  and  from**  there  can  be  noretorn 
of  premium.  (2) 

It  has  been  previously  observed,  that  where  there  is  a  contingency  in  the 
voyage,  the  risk  may  be  divided ;  but  where  the  insurance  is  for  a  terai)  aad 
the  premium  is  entire,  if  the  risk  be  begun,  there  can  be  no  return.  (S) 

By  a  policy  of  insurance  on  a  ship  for  a  year,  the  underwriter  stipulated 
to  return  a  part  of  the  premium  if  sold  or  laid  up  for  every  uncommenoed 
month :  —  It  was  held,  that  the  words,  <<  laying  up,"  meant  a  laying  up  for 
the  season,  without  being  employed  for  the  current  year ;  and  therefore^  tfait 
where  a  vessel  insnred  for  one  year  had  been  laid  up  for  several  months 
during  the  year,  but  was  employed  again  within  the  year,  that  was  not  raefa 
laying  up,  as  entitled  the  assured  to  a  return  of  the  premium.  (4) 

Where  a  ship  is  insured  for  twelve  months,  at  the  rate  of  so  much  per 
month,  though  the  risk  cease  at  the  end  of  two  months,  there  shall  be  ao 
apportionment  nor  return  of  premium.  (5) 

It  is  frequently  agreed  between  the  parties  that,  upon  the  happening  oft 
certain  eveAt,  or  the  performance  of  some  stipulation,  the  insured  dull 
return  a  part  of  the  premium,  and  clauses  to  this  effect  are  then  inserted  in 
the  policy. 

If,  in  such  cases,  the  event  do  happen,  or  the  thing  stipulated  be  performed, 
the  insured  will  be  entitled  to  the  return  of  premium  agreed  upon.  (6) 

In  time  of  war  it  is  frequently  stipulated,  that  a  part  of  the  premium  shaD 
be  returned  *^  if  the  ship  sail  with  convoy  and  arrive." 

If  the  stipulation  be  for  a  mere  sailing  with  convoy,  without  specifying  ^ 
any  particular  place,  a  sailing  with  convoy  from  one  port  to  another  in  the 
same  country,  for  the  purpose  of  there  joining  convoy  for  the  voyage,  will 
be  a  sailing  with  convoy  within  the  meaning  of  the  stipulation.  Thus,  in 
Audley  v.  Duff{1)j  which  was  a  policy  on  the  Ceres  "  at  and  from  Opeito 
to  Lynn,  with  liberty  to  touch  at  any  ports  on  the  coast  of  Portugal  to 
join  convoy,  particularly  at  Lisbon,  at  12  guineas  per  cent.,  to  return  6L  if 
she  sail  with  convoy  from  the  coast  of  Portugal,  and  arrive;"  the  Ceres 
sailed  from  Oporto  with  a  sloop  and  cutter  appointed  to  protect  the  trade 
of  that  place  to  Lisbon,  from  whence  she  was  to  proceed  with  the  Lisbon 
trade  under  a  larger  convoy  for  England ;  in  the  way  from  Oporto  to  Lisbon 
the  fleet  was  dispersed  by  a  storm,  and  the  Ceres,  judging  for  the  best,  ran 
for  England  and  arrived : — It  was  held,  that  the  assured,  was  entitled  to  a 
return  of  premium.  (8) 

In  Simond  v.  Boydell  (9)  Lord  Mansfield  said,  ''  The  words  '  and 
arrives '  do  not  mean  that  the  ship  shall  arrive  in  the  company  of  the 


(1)  JSermon  ▼.  Woodbridge,  Doug.  781. 

(2)  Annen  v.  Woodman^  3  Taunt  299. 

(3)  Tyrie  v.  FUtchett  Cowp.   666,,  atUi, 
2182. 

(4)  Hunter  y.  Wnght,  10  B.  &  C.  714. 


(5)  Loraine  v.  T^onditutm,  Dong.  585. 

(6)  Marshall  on  Insurance,  (76. 

(7)  2B.&P.  111. 

(8)  EtvideEverardy.BoUiMjfWOrtK^^"^*' 

(9)  Doug.  268. 
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convoy,  bot  only  that  she  herself  shall  arrive.    If  she  do,  that  shews,  either      Retdrm  of 
that  she-had  convoy  the  whole  way,  or  did  not  want  it.     But,  in  the  stipu-      P^«mium. 
lation  for  the  reiturn  of  premium,  no  regard  is  had  by  the  parties  to  the 
eoodition  of  the  goods  on  the  arrival  of  Uie  ship." 

Therefore,  where  a  ship  sails  with  convoy  and  anives,  but  the  goods 
insured  are  afterwards  lost,  the  insured  is  entitled  to  the  stipulated  return 
of  premium,  as  well  as  to  a  total  loss  in  respect  of  th^  goods.  (1) 

The  insurer  on  freight  agreed  to  return  part  of  the  premium  "  if  the 
ship  sailed  with  convoy  and  arrived :"  —  It  was  held,  that  the  assured  were 
entitled  to  that  return,  the  ship  having  sailed  with  convoy  and  arrived, 
though  she  had  been  captured  and  recaptured^  and  the  a^ured  had  been 
obliged  to  pay  for  salvage.  (2) 

Under  a  policy  of  insurance  on  goods  from  London  to  any  ports  or 
places  in  the  Baltic,  backwards  and  forwards,  8ic  with  leave  to  touch, 
stay,  and  trade  at  all  places  for  all  purposes,  and  to  take  in  and  discharge 
goods  wheresoever  the  ship  might  touch  at ;  and  in  case  it  should  be  found 
dangerous  to  enter  such  ports  and  places,  or  the  captain  was  not  allowed 
to  discharge  the  cargo,  with  leave  to  return,  &c  until  he  found  a  port 
vhich  he  could  enter  with  safety  ;  the  insurance  to  continue  until  the  ship 
and  goods  arrived  at  as  above,  upon  the  ship  until  moored  at  anchor 
tventy-four  hours  in  safety,  and  upon  the  goods  until  the  same  should  be 
there  dischai^ed  and  safely  landed,  at  a  premium  of  H  guineas,  to  return 
7L  per  cent,  for  arrival,  with  warranty  of  the  goods  free  from  capture  or 
seizure  in  the  ship's  port  or  ports  of  discharge:  —  It  was  held,  that  the 
assured  were  entitled  to  a  return  of  7/.  per  cent,  premium  "  for  arrival  " 
under  circumstances,  which  discharged  the  underwriters  from  any  loss.  (3) 
If  it  be  agreed  to  return  different  portions  of  the  premium  in  case  the 
ship  sail  with  convoy  for  different  portions  of  the  voyage  and  arrive,  this 
means  an  arrival  at  the  ship's  ultimate  port  of  destination.  (4) 

As  the  insurer  can  never,  by  his  own  act,  discharge  himself  from  the  Dbduction  of 
contract,  it  seems  but  reasonable,  that,  where  the  insured  thinks  proper  to  ^^^-^^^^ 
put  a  stop  to  the  adventure,  and  prevent  the  risk  from  ever  commencing,  a  Return  of 
he  should  make  some  compensation  to  the  insurer,  for  his  trouble  and  dis-   Premium. 
appointment ;  it  is  therefore  the  general  custom,  in  all  the  maritime  countries 
of  Europe,  to  allow  him  to  retain  one-half  j^er  cent  (5) 

In  Lang  t.  Alien  (6)  goods  were  insured  ^*  at  and  from  Jamaica  to 
London,  warranted  to  depart  with  convoy  before  the  Ist  of  August,"  but  the 
ship  sailed  before  the  day,  but  without  the  convoy.  It  appeared  there  was 
an  usage,  that  in  such  cases  the  premium  shall  be  returned  deducting  one- 
half  per  cent,  for  the  risk  at.  Upon  which  Mr.  Justice  Buller  said,  <*  By  Judgment  of 
usage,  places  come  within  the  policy  which  are  not  within  the  words.  J^^/^f***!? 

»T  ,    .  ,  f    .1  1.  rwi,  ,  i.        J  1        Buller  in  Zona 

Usage  explains  and  even  controls  the  policy.     The  usage  here  found  by  y.  Allen, 
the  jury  is  universal ;  and  though,  in  some  cases,  one-half  per  cent,  is  a 
small  premium  for  the  risk  at ;  yet  the  underwriters  are  aware,  that  it  is  so, 
and  no  inconvenience  can  result  from  it     In  Metier  v.  Gregson(7)  no 
usage  was  found." 

(1)  Homeastle  v.  Haw(frth,   Marshall  on  (4)  Kdner  v.  Le  Mesurierj  4  East,  396. 
Imuranee,  681.  (5)  MoUoy,  b.  ii.  c.  7.  s.  12. 

(2)  A^mlaT  v.  Rodgera,  7  T.  R.  421.  (6)  Marshall  on  Insurance,  668. 

(3)  DalgUisk  t.  Brooke,  15  East,  295.  (7)  Ante,  2185. 
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RrrvRN  or 
Pasvium, 


Policy  broker 
is  the  agent  of 
the  assured, 
and  under- 
writer. 


Effxct  of  Rz' 

TU&K  OF  P&B- 
MIDM. 


'  But  if  the  risk  be  entire,  and  be  once  commenced,  there  shall  be  no 
return  (1),  and  the  premium  being  entire  is  a  proof,  that  the  rbk  is 
entire. 

Although  in  all  European  maritime  countries,  the  insurer  is  allowed  to 
retain  one  half /^er  cent,  where  the  contract  is  void  for  some  radical  defect, 
provided  this  were  unknown  to  him  when  he  entered  into  the  contract (2);— 
yet  if  he  were  informSd  of  the  fault,  or  must  have  known  It,  before  he  sab- 
scribed  the  policy,  as,  if  he  were  to  insure  a  ship  or  goods^  when  he  knev 
of  their  safe  arrival,  or  seamen's  wages,  or  contraband  goods,  knowing  tbem 
to  be  such,  he  has  no  claim  to  this  allowance.  (3) 

A  policy  broker  is  the  agent  of  both  the  assured  and  underwriter,  and  is 
the  trustee  for  the  assured  as  long  as  the  policy  remains  in  his  hands^  to 
adjust  and  receive  returns  of  premium  for  him,  when  the  events  have  hap- 
pened, on  which  they  are  to  be  made.  Hence  the  broker,  having  Dotice 
that  the  events  have  happened,  which  entitled  the  assured  to  such  retans, 
is  authorised  to  deduct  so  much  from  the  gross  amount  of  the  premiams, 
and  to  pay  over  the  difference  only  to  the  underwriter.  (4) 

Where  the  assured  claims  and  receives  the  return  premium  due  upon  tbe 
arrival  of  the  vessel,  and  the  policy  is  adjusted  upon  that  footing,  he  cannot, 
without  an  express  stipulation,  resort  again  to  the  underwriter  in  any  cod- 
tingency  of  the  adventure.  (5) 

Where  a  total  loss  is  recovered,  there  cannot  also  be  a  return  of  premiom 
for  convoy,  because  the  total  loss  includes  the  entire  premium  added  to  tbe 
invoice  price.  (6) 


General 
Average  — 
Partial  Loss 
—  Particular 
Average. 

Defined. 


12.  General  Average  —  Partial  Loss  —  Particular  Average. 

Average  is  a  term  used  in  commerce  to  signify  a  contribution  made  bf 
the  owners  of  the  ship,  freight,  and  goods  on  board,  in  proportion  to  tbar 
respective  interests,  towards  any  particular  loss  or  expense,  sustained  for  tbe 
general  safety  of  the  ship  and  cargo ;  in  order  that  the  particular  sufferer 
may  not  be  a  greater  loser,  than  the  other  persons  interested  in  the  ship 
and  goods  on  board. 

The  insurers  are  liable  to  pay  the  insured  for  all  expenses  arising  froffl 
general  average,  in  propoition'to  the  sums  they  have  underwritten.  Roccas 
says  (7),  "Jactu  facto,  ob  maris  tempestatem,  pro  sublevandS  navi,  an  te- 
neantur  assecuratores  ad  solvendam  aestimationem  rerum  jactarum  domino 
ipsarum  ?  Diceos  non  teneri,  quia  pro  rebus  jactis  sit  contributio,  inter  omses 
merces  habentes  in  ilia  navi  pro  solvendo  pretio  domino  ipsarum,  et  ideo 
si  assecuratus  recuperat  pretium  rerum  jactarum,  non  potest  agere  cootn 
assecuratores :  tamen  tenentur  assecuratores  ad  reficiendam  illam  raten 
et  portionem,  quam  solvit  assecuratus  illam  contributionem  faciendo  inter 
omnes,  habentes  merces  in  ilia  navi,  quse  portio,  cum  non  recuperetur  ab 


(1)  Bernumv.  JFoodbridge,  Doug.  781. 

(2)  Ord.  of  Antwerp,  art  14.    2  Magens, 
27. 

(3)  Valin,    10.    16,    17.      Pothier,  183. 
2  Emerigon,  169. 


(4)  ^ee  V.  darkson,  12  East,  507. 

(5)  May  v.  ChrUtie,  Holt's  N.  P.  C  6T. 

(6)  Langltorn  v.  ABntttt,  4  Taunt  51 1. 

(7)  Roccua,  62.  t 
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aliis,  faabetur  pro  deperdita,  et  proinde  ad  illam  portionem  tenentur  assecu-  Ginbral 

.  »  ,  AVXRAGE 

»^««-  •  ,        Partial  Loss 

In  BirkUy  v. Presgrave (I)  Mr.  Justice  Lawrence  said,  "  All  loss  wbich  —  Particular 
arises  in  consequence  of  extraordinary  sacrifices  made  or  expenses  incurred  Averaqk. 
for  the  preservation  of  the  ship  and  cargo  come  within  general  average,  and 
most  be  borne  proportionably  by  all  who  are  interested.     Natural  justice 
requires  this.'' 

In  Nesbitt  v.  Lushington  (2),  where,  after  a  seizure,  the  vessel  branded, 
and  part  of  the  cai^o  (consisting  of  com)  was  taken  by  the  mob  at  their 
own  price :  —  It  was  held,  that  the  loss  could  not  be  recovered  as  for  a 
general  average ;  but  that  for  such  part,  as  in  consequence  of  the  stranding 
vas  damaged  and  thrown  overboard,  the  insured  might  recover  on  a  count 
stating  the  loss  to  be  by  stranding,  Lord  Kenyon  observing,  <<  I  think  this  Judgment  of 
loss  falls  within  a  capture  by  pirates ;  and  if  a  particular  average  could  have  ^°5i^*°^°" 
been  recovered  upon  this  policy,  the  plaintiffs  might  have  recovered  upon  L^hingum! 
the  coant,  stating  the  loss  to  have  happened  by  piracy.     But,  this  being  a 
policy  upon  com,  the  memorandum  states,  that  the  underwriter  will  not  be 
liable  for  any  average,  unless  general,  or  the  ship  be  stranded.     And  I  am 
of  opinion  that  this  is  not  a  general  average ;  because  the  whole  adventure 
was  never  in  jeopardy.     There  is  no  pretence  to  say,  that  the  persons  who 
took  the  com  intended  any  injury  to  the  ship,  or  to  any  other  part  of  the 
cargo  but  the  com,  which  they  wanted  in  order  to  prevent  their  suffering  in  a 
time  of  scarcity.  Therefore  the  plaintifis  could  never  have  called  on  the  rest 
of  the  owners  to  contribute  their  proportion  as  upon  a  general  average.*' 

In  Brown  v.  StapyhUm  (3)  Chief  Justice  Best  observed,  <<  It  is  not  every  Provisions  held 
object  of  value,  which  has  been  held  liable  to  a  contribution  for  average,  but  *"  ex<»ption 
only  such  stores  as  are  termed  merces,    Merces  has  never  been  held  to  ral  rule  rL 
extend  to  provisions,  but  includes  only  the  cargo  put  on  board  for  the  meeting  con. 
purposes  of  commerce ;  and  the  practice  shews,  that  this  has  been  the  un- 
derstanding of  all  times.     Magens,  MoUoy,  Beawes,  Stevens,  and  other  ChirfJustice 
writers,  all  expound  the  word  merces  in  this  way ;  all  in  terms  exclude  pro-  Best  in  Brmen 
visions.    They  concur  in  saying,  that  things  of  light  weight,  but  of  con-  ""'  ^^Py^^^- 
siderable  value,  must  contribute,  if  they  belong  to  the  cargo,  but  not  if     ^^^  *  ^^ 
they  belong  to  the  passengers.    Provisions  are  laid  in  for  the  passengers, 
and  must  be  esteemed  to  belong  to  them.    Further  than  this,  the  ship  is 
always  brought  into  average  according  to  her  reduced  value  at  the  end  of 
the  voyage,  when  the  provisions  have  mostly  been  consumed.     As  to  the 
argument,  that  the  convicts  must  be  esteemed  the  merces  upon  this  voyage, 
and  so  the  stores  laid  in  for  them  be  chargeable  as  parcel  of  the  merces^  it 
is  clear  that,  whether  cargo  or  not,  they  cannot  be  brought  into  contri-  What  is  and  is 
bntion,  because  human  life  is  not  the  subject  of  average.    If,  therefore,  the  "?'       subject 
convicts  themselves  cannot  be  brought  into  contribution,  much  less  can  the 
provisions,  which  are  merely  accidental  to  their  passage." 

Gold,  silver,  and  jewels  contribute  to  a  general  average  (4),  but  the  Gold,  silver, 
wages  of  sailors  do  not  contribute  to  the  general  loss.  (5)  "***  jewels. 

In  Power  v.  WJdtmore  (6)  the  wages  and  provisions  of  the  crew,  while  the  Wages  and 

(O  1  East,  228.  (4)  Park  on  Insurance,  211. 

(2)  4  T.  R.  783.  (5)  Ibid.  209.     2  Phillips  on  Insurance, 

(S)  4  Bing.   121.,  vide  etiam  Power  v.     155. 
Wdmwv,  4  M.  &  Sw  141.  (6)  4  M.  &  S.  141. 
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ship  remained  in  port,  whither  she  was  compelled  to  go  for  the  safety  d 
ship  and  cargo  in  order  to  repair  a  damage  occasioned  by  tempest,  wen 
held  not  to  be  the  subject  of  general  average ;  nor  the  expenses  of  sncli 
repair ;  nor  the  wages  and  provisions  of  the  crew  during  her  detention  in 
port  to  which,  she  returned,  and  was  detained  there  on  account  of  advene 
winds  and  tempest ;  nor  the  damage  occasioned  to  the  ship  and  taekk  hj 
standing  out  to  sea  with  a  press  of  sail  in  tempestuous  weather,  which  prw 
of  sail  was  necessary  for  that  purpose  in  order  to  avoid  an  impending  peril 
of  being  driven  on  shore  and  stranded. 

But  where  a  ship  in  the  course  of  her  voyage  was  run  foul  of  by  another 
ship  and  damaged,  and  the  captain  was  in  consequence  obliged  to  cut  avsy 
part  of  the  rigging,  and  to  return  to  port  to  repair  the  damage  and  cutting 
away,  without  which,  the  ship  could  not  have  prosecuted  her  voyage,  or 
safely  kept  the  sea: — It  was  held,  that  the  expenses  of  repairs,  so  far  as  thej 
were  absolutely  necessary  to  enable  the  ship  to  prosecute  the  voyage,  but 
no  farther,  and  of  unloading  the  goods  for  the  purpose  of  making  the 
repairs,  were  a  general  average.  But  it  seems,  allowance  cannot  be  made 
for  the  master's  expenses  during  the  unloading,  repairing,  and  re-loading 
and  crimpage  to  replace  deserters  during  the  repairs.  (1) 

The  liability  of  the  underwriter  is  not  restricted  to  the  single  amount  of 
his  subscription,  but  he  may  be  subject  either  to  several  average  losses,  or  to 
an  average  loss  and  total  loss,  or  to  money  expended  and  labour  bestowed 
about  the  defence,  safeguard,  and  recovery  of  the  ship  to  a  much  greater 
amount  than  the  subscription,  and  it  will  be  recoverable,  as  an  average 
loss.  (2) 

A  loss  by  general  average  is  to  be  calculated  according  to  the  law  of  the 
port  of  discharge.  Therefore,  an  action  wiU  not  lie  in  this  country  to 
recover  back  money  paid  upon  an  average  loss  adjusted  at  St.  PetersbiD]^ 
according  to  the  law  of  Russia  (the  consignor  and  consignee  of  the  goods 
and  the  owner  of  the  vessel  being  British  subjects),  altliough  by  the  lav  of 
England  an  average  loss  would  not  be  payable  under  the  circumstances.  (S) 

A  partial  loss  is  any  loss  or  damage  not  amounting  to  a  total  loss ;  and 
this  is  sometimes  termed  a  particular  average. 

If  the  'ship  escape  the  dangers  which  made  the  sacrifice  necessary,  and 
arrive  at  her  port  of  destination,  the  captain,  regularly,  should  make  his 
protests,  and  he,  with  some  of  the  crew,  must  swear,  that  the  goods  were 
thrown  overboard,  money  paid,  or  other  loss  sustained,  for  the  safety  of  the 
ship  and  goods,  and  for  the  preservation  of  the  lives  of  those  on  board,  and 
for  no  other  cause.  (4) 

The  average,  if  not  settled  before,  should  then  be  adjusted,  and  should 
be  paid  before  the  cargo  is  landed,  for  the  owners  of  the  ship  have  a  lien 
on  the  goods  on  board,  not  only  for  the  freight,  but  also  to  answer  aB 
averages  and  contributions  that  may  be  due. 

Where  there  is  a  partial  loss  upon  a  valued  policy,  but  the  value  on  the 
policy  exceeds  the  interest  of  the  insured,  it  is  the  constant  usage  to  adjust 
a  partial  loss  in  the  same  manner,  as  if  the  policy  were  an  open  one,  and  the 


(1)  Plummer  t.  WUdman,  3  ibid.  482.  B.  &  C.   805.,  et  Tide  Smith  t. 

(2)  Le  Cheminantv.  Peanon,  and  Same  v,  Dow,  538. 

AUnutt,  4  Taunt.  367.  (4;  Marshall  on  Insurance,  55a 

(3)  Simonds  v.  mite,  4  D.  &  R.  375.     2 


INSURANCE  [MARINE]. 


2191 


600—1  OObSOO 

aoo-.ioo»9oo 

Diflbrenoe '  aoo 


aoo— loo^aoa 
160— looa  so 

Diflbrenoe    150 


eompotatioii  must  therefore  be  by  the  real  interest  on  board,  and  not  by   GBMMAt 
the  value  in  the  policy.  ( 1 )  pIrti\"  l^ 

Tbe  rule  by  which  to  calculate  a  partial  loss  on  a  policy  on  goods  by  ..  Particular 
reason  of  sea  damage,  is  the  difference  between  the  respective  gross  Average. 
proceeds  of  the  same  goods  when  sound  and  when  damaged,  and  not  the   i^^]^  ^^  which 
net  proceeds.  (2)  ^  calculate  a 

To  take  the  net  proceeds  to  calculate  by,  there  are  several  objections ;  ^^^  °*^ 
008  is,  that  by  taking  the  net  proceeds,  as  the  basis  of  the  calculation. 
Instead  of  the  gross  proceeds,  it  will  happen,  where  equal  charges  are  to  be 
paid  on  the  sound  and  damaged  commodity,  that  the  underwriter  will  be 
affected  by  the  fluctuation  of  the  market,  which  he  ought  not  to  be.  This 
is  obTious  from  considering,  that  if  you  take  equal  quantities  from  two 
vneqiial  quantities,  the  smaller  such  unequal  quantities  are,  the  greater 
will  be  the  difference  between  the  remainders :  e,  g.  suppose  sound  goods, 
including  all  charges,  to  sell  for  600/.,  damaged  for  SOO/. ;  let  the  charges 
on  each  be  100/.;  the  difference  after  they  are  deducted  will  be  800^,  or 
three-fifths.  But  let  the  goods  come  to  a  fallen  market  with  the  same 
degree  of  deterioration,  and  let  the  sound  sell  for  300/.  and  the  damaged 
for  150i^  and  deduct  from  each  the  charges,  the  net  proceeds  of  the  sound 
will  be  200^  and  of  the  damaged  50^  and  the  difference  will  be  three- 
fourths.  But  as  the  deterioration  is  the  same  in  both  cases,  the  under- 
writer should  pay  the  same,  whatever  be  the  state  of  the  market ;  which  he 
will  do,  if  the  gross  produce  be  taken  m»/.  half  the  valued  or  invoice  price. 
Another  consequence  of  taking  the  net  produce  will  be,  that  you  will  make 
the  underwriter  responsible  for  a  loss  not  arising  from  the  deterioration  of 
the  commodity  by  sea  damage,  but  for  that  loss  which  the  assured  suffers 
from  being  liable  to  pay  the  same  charges  on  the  sound  and  damaged  com- 
modity. 

In  Lewi*  v.  Rueker  (3)  it  was  decided,  that  the  underwriter  was  not  sub-   Underwriter 
jectedto  the  fluctuation  of  the  market,  but  that  the  loss  for  which  the  notsu^ected 
nnderwriter  was  responsible,  was  that,  which  arises  from  the  deterioration  ationsofthe 
of  the  coounodity  by  sea  damage ;  and  that  he  was  not  liable  for  any  loss  lowket 
which  may  be  the  consequence  of  the  duties  or  charges  to  be  paid  after 
the  arrival  of  the  commodity  at  the  place  of  its  destination.  (4) 

In  Ui^er  v.  Noble  (5)  Lord  EUenborough  stated,  *^ln  the  case  of  a  Judgment  of 
valued  policy,  the  valuation  in  the  policy  is  the  agreed  standard ;  in  case  J^^^*^f^" 
of  an  open  policy,  the  invoice  price  at  the  loading  port,  including  premiums    Usher  v.  NMe. 
of  iniurance  and  commission,  is,  for  all  purposes  of  either  total  or  average 
loss,  the  usual  standard  of  calculation  resorted  to  for  the  purpose  of  ascer- 
taining thb  value.    The  selling  or  market  price  at  the  port  of  delivery 
cannot  be  alone  the  standard,  as  that  does  not  include  premiums  of  insur- 
ance and  commission,  which  must  be  brought  into  the  account,  in  order  to 
constitute  an  indemnity  to  an  owner  of  goods,  who  has  increased   the 
original  amount  and  value  of  his  risk  by  the  very  act  of  insuring.     The 
proportion  of  loss  is  necessarily  calculated  through  another  medium,  namely, 
by  comparing  the  selling  price  of  the  sound  commodity,  with  the  damaged 
part  of  the  same  commodity  at  the  port  of  delivery.     The  difference  be- 


(l)  Manhall  on  Insurance,  641. 
(3)  Jokuttm  T.  Sksddon,  2  East,  581. 
(3)  2  Burr.  117a  recog.  ibid.  58S. 


(4)  Vide  etiam  Hurry  t.  Royal  Exchange 
Atturanee  Comp,  3  B.  &  P.  308. 

(5)  12  East,  646. 
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tween  these  two  subjects  of  comparison  affords  the  proportion  of  loss  in 
any  given  case^  t.  e.  it  gives  the  aliquot  part  of  the  original  yalae»  wfaidi 
may  be  considered  as  destroyed  by  the  perils  insured  against,  and  for  whick 
the  assured  is  entitled  to  be  recompensed.  When  this  is  ascertaioei  it 
only  remains  to  apply  this  liquidated  proportion  of  loss  to  the  standard  bj 
which  the  value  is  calculated,  u  e.  to  the  invoice  price^  being  itself  cbIcv- 
lated  as  before  stated ;  and  you  then  get  the  one-half,  the  one-fourth,  or 
one-eighth  of  the  loss  to  be  made  good  in  terms  of  money." 

An  insurance  was  effected  on  wheat  shipped  in  bulk,  and  valued  at 
1600/.,  warranted  free  from  average  except  general,  or  the  ship  were 
stranded.     On  the  voyage  the  ship  met  with  tempestuous  weather,  vA 
made  considerable  water;  and  in  pumping  it  out,  wheat  to  the  value  of  | 
about  75L  was  pumped  out  with  the  water  and  lost: — It  was  held,  that  the 
plaintiffs  could  not  recover  as  for  a  total  loss  of  the  part  so  lost,  Lord 
Abinger  observing  (I),  *<  We  are  clearly  of  opinion,  that  this  is  no  more  than 
an  average  loss,  and  therefore  that  the  defendants  are  not  liable  to  make  it; 
good.    The  case  of  Davy  y.  Milord  (2)  was  cited  for  the  plaintiff  asaal 
authority  in  point.    But  that  was  the  case  of  a  loss  on  a  policy  of  iDsara]W6| 
upon  sugar,  where  each  hogshead  waii  separately  valued  and  insured;  od 
therefore  a  loss  of  one,  was  properly  held  to  be  a  total  loss  upon  that  hogs- 
head.  But,  on  the  other  hand,  in  the  case  of  Hedburg  v.  Peargon  (3),  whfie  j 
a  part  of  each  hogshead  was  saved,  the  jury  having  stated  theiropinioBil 
that  the  loss  was  an  average  one,  and  found  accordingly,  the  court  held,  that 
they  were  right  in  so  doing.    The  law  had  been  settled  in  many  cases 
before,  that  where  the  insurance  is  upon  each  package  separately,  it  is  to 
be  treated  as  a  total  loss  upon  each  package  lost ;  but  when  it  is  an  iiHi 
surance  upon  the  bulk,  unless  the  loss  exceed  a  certain  value  upontha 
particular  article,  there  is  no  average  loss ;  and  there  cannot  in  such  eart| 
be  any  total  loss  of  a  portion  only  of  the  cargo.     The  judgment  in 
present  case  must  therefore*be  for  the  defendants.*' 

On  the  memorandum,  <'  free  from  average  under  SLper  cent,*'  the  under' 
writer  is  liable  for  the  amount  of  the  aggregate  of  several  partial  1( 
each  less  than  3/.  per  centy  but  amounting  together  to  more.  (4) 

A  cargo  insured  by  a  valued  policy  was  confiscated  and  sold ;  but 
enemy  permitted  the  foreign  consignee  to  retain  from  the  proceeds 
amount  of  his  acceptances;  the  assured  not  having  abandoned,  the 
became  partial  only,  and  the  assured  was  entitled  to  recover  from 
underwriter  a  sum  bearing  the  same  proportion  to  his  subscription  as 
loss  ultimately  sustained  bore  to  the  whole  value  in  the  policy.  (5) 

The  general  principle,  that  the  assured  shall  recover  no  more  than 
indemnity  in  case  of  loss,  may  be  controlled  by  a  mercantile  usage  deaHfj 
established  to  the  contrary.     Therefore  an  usage,  that  the  loss  in  an  oj 
policy  on  freight  shall  be  adjusted  on  the  gross,  and  not  on  the  net  amot 
of  the  freight,  is  a  legal  usage.  (6) 

On  a  policy  on  freight,  the  ship  having  actually  earned  full  freigM 


(1)  HUlf  y,  London  Ajwnrance  Comp.  5 
M.  &  W.  576. 

(2)  15  East,  559. 

(3)  7  Taunt.   154.     Marshall  on  Insur- 
ance, 231. 


.  (4>  Blacken  t.  RoyaX  Exchange 
Comp.  2  C.  &  J.  244.     2  l>rw.  266. 

(5)  GoUtmid  v.  GOUeM,  4  Taunt  60S. 

(6)  Palmer  t.  Slaekbnmj  1  Bing.  61 
Moore^  339. 
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though  not  that  intended  for  her,  the  owner  cannot  recover  for  the  delay  Gxnk&al 
and  expense  88  a  partial  loss.  (1)  "  fI?^u'Zo« 

A  shipowner  having  effected  a  policy  on  freight  may,  in  the  event  of  loss,   _  Particular 
recover  from  the  underwriter  the  value  of  the  benefit  he,  the  shipowner,    Average. 
would  have  derived  (if  there  had  been  no  loss)  by  carrying  his  own  goods 
on  the  voyage  insured.  (2) 

Where  for  the  safety  of  a  ship  it  becomes  necessary,  during  the  voyage, 
to  put  into  a  port  to  refit,  the  expense  of  refitting  is  not  a  general 
average.  (3) 

Where  a  ship  partially  damaged  has  been  repaired  by  the  owners,  the   Repairs  of  ship 
insurers  are  only  liable  to  the  amount  of  two-thirds  of  the  cost  of  repair,  partially  dam. 
unless  circumstances  be  shewn  to  take  the  case  out  of  the  ordinary  role  of  ^^' 
deduction  of  one-third  for  the  benefit  to  the  owners  from  the  repairs.  (4) 

Where  a  ship  had  been  repaired,  the  underwriters  were  held  not  entitled 
to  the  usual  deduction  of  one-third,  new  for  old,  the  ship  not  having  been 
put  into  the  free  possession  of  the  owner  again.  (5) 

A  ship  being  unable  to  escape  from  a  privateer,  resists  the  attack,  beats  ship  disabled 
oflf  the  privateer,  reaches  her  port,  and  delivers  her  cargo  in  safety: — It  by  privateers, 
vas  held,  that  neither  the  expense  of  repairing  the  ship,  nor  of  curing 
the  wounds  of  the  sailors,  nor  of  the  ammunition,  was  the  subject  of  general 
average.  (6) 

If  a  ship,  in  order  to  escape  from  a  privateer,  carry  an  unusual  press  of 
aaiJ,  and  succeed  in  getting  away,  but  sustain  damage  in  so  doing,  this  is  a 
particular,  not  a  general  average.  (7) 

Where  a  ship  was  stranded,  and  the  cargo,  consisting  of  hogsheads  of  Vessel  stranded 
sugar,  was  got  ashore,  each  hogshead  containing  some  sugar,  though  but  ^^\^?^ 
little,  and  nearly  all  damaged : — It  was  held,  that  the  jury  were  warranted  damaged  state, 
in  finding  this  to  have  been  an  average  loss  only.  (8) 

Id  Glennie  v.  London  Assurance  Comp,  (9),  an  insurance  was  effected 
at  and  from  Charleston  to  Liverpool  upon  goods,  in  the  ship  Herschell, 
until  the  same  should  be  there  safely  discharged  and  landed,  "  on  goods, 
rice,  free  from  particular  average."     The  ship  arrived  within  the  limits 
of  the  port  of  Liverpool,  but  before  she  could  be  brought  to  her  moorings, 
or  be  unloaded,  ran  aground  and  was  wrecked,  and  the  whole  cax^o  was 
greatly  damaged,  and  was  taken  out  of  her  in  craft,  and. carried  to  the 
consignees  at   Liverpool,  and  sold,  and  produced  upon  the  whole  little 
more  than  sufficient  to  pay  freight  and  salvage,  but  the  rice  did  not  pro- 
duce sufficient  to  pay  the  freight: — It  was  held,  that  this  was  a  case  of 
particular  average  only,  and  therefore,  as  to  the  rice,  the  underwriter  was 
exempted    by   the  warranty ;   Lord  Ellenborough    observing,    '<  I  think  Judgment  of 
it  quite  clear,  that  this  is  a  case  of  particular  average,  and  not  of  total  ^'^  Ellen- 
loss.    There  has  been  an  arrival  of  the  ship  with  the  goods  at  their  destin-   GUmnie  v. 
ation ;  the  voyage  has  been  performed,  and  the  goods  have  come  to  the  ^^ondon  Assure 

ance  Comp. 

(1)  BroeUebank  v.  Sugrue,  I  M.  &  Rob.  suranee,  548.    6  Taunt  608.    Ho1t*sN.F.C. 
102.     1  B.  &  Ad.  81.     5  C.  &  P.  21.  192.    4  Camp.  337. 

(2)  Flint  V.  Flemynff,  1  B.  &  Ad.  45.  (7)  Covington  v.   RoberU,  2  N.  R.   378. 

(3)  Jaekaon  v.  Chamoeky  8  T.  R.  509.  Marshall  on  Insurance,  547. 

(4)  Poingdestre  v.  Royal  Exchange   As-  (8)  ^ecf&er^A  v.  iVar«(m,  Marshall  on  In- 
nrance  Comp.  R.  &  M.  378.  surance,  231.     7  Taunt  154.     Holt*sN.  P. 

(5)  Da  Gotta  v  Newfiham^  2  T.  R.  407.  C.349. 

<C)  Taylor  v.    Curtis^    Marshall   on  In-         (9)  2  M.  &  S.  371. 
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AVBKAOK  — 

Partial  Loss 
—  Pakticulaii 

ATXKAOt. 


Ship  deserted 
by  the  crew, 
and  subse- 
quently sold 
for  salvage. 


Ship  seized  and 
condemned  by 
a  foreign  state. 

Policy  on  ship 
and  goods  war- 
ranted free 
from  American 
condemnation. 


Judgment  of 
Lord  Ellen- 
borough  in 
Livie  V.  JangoH, 


hands  of  the  consignees.  The  argument  is  built  upon  facts,  which  are  not 
in  the  case ;  it  assumes,  that  the  ship  did  not  arrive  in  port,  whereas  there 
seems  to  be  little  doubt,  that  she  was  within  the  port  when  she  took  the 
pilot  on  board.  Therefore,  this  is  not  a  case  of  total  loss  of  the  goods  on 
account  of  the  non  arrival  of  the  ship ;  the  ship  had  got  within  the  prac 
ticable  limits  for  her  dbcharge :  it  b  only  a  case  of  particular  average." 

A  ship  received  considerable  damage  from  tempestuous  weather,  and  the 
crew,  completely  exhausted,  deserted  the  ship  on  the  high  seas  for  the  mere 
preservation  of  their  lives ;  and  the  ship  was.  then  taken  possession  of  by  t 
fresh  crew,  who  succeeded  in  conducting  her  safely  into  port : — It  was  hdd, 
that  such  desertion  of  the  crew  did  not  of  itself  amount  to  a  total  lo«; 
and  2dly,  that  the  ship  having  been  sold  under  the  decree  of  the  admiralty 
court  to  pay  the  salvage,  and  it  not  appearing  that  the  assured  had  takes 
any  means  to  prevent  such  sale,  that  they  had  no  right  to  abandon,  and  that 
there  was  no  more  than  a  partial  loss.  (1) 

If  a  ship  be  seized  and  condemned  by  a  foreign  istate,  and  purchased  by 
the  master  on  behalf  of  his  owner,  the  owner  can  only  recover  as  for  a 
partial  loss ;  for  the  property  in  the  ship  is  not  divested  out  of  him.  (2) 

In  Litne  v.  Janson  (8),  which,  was  an  action  on  a  policy  on  ship  and  goodi, 
warranted  free  from  American  condemnation.  It  appeared,  that  the  ship  and 
goods  were  damaged  by  the  perils  of  the  seas,  and  were  afterwards  seixed 
by  the  American  government  and  condemned;  and  the  question  was, 
Whether  the  total  loss  by  subsequent  seizure  and  condemnation  takes  avay 
from  the  assured  the  right  to  recover  in  respect  to  the  previous  partial  Iw 
by  sea  damage  ?  and  it  was  held,  that  it  did,  Lord  Ellenborough  obserriogi 
"  In  the  present  case,  as  the  immediately  operating  cause  of  total  loss  was 
one  from  which,  and  its  consequences,  the  defendant  is  by  express  provision 
in  the  policy  exempted ;  and  as  the  other  antecedent  causes  of  injury  nerer 
produced  any  pecuniary  loss  to  the  plaintiff;  and  as  there  never  existed  a 
period  of  time,  prior  to  the  total  loss,  in  which  the  assured  could  have  prac- 
ticably called  on  the  underwriters  for  an  indemnity  against  the  temporary 
and  partial  injury  sustained  by  the  property  insured ;  we  are  of  opinioo, 
that  such  prior  partial  injury  forms  in  this  case  no  claim  upon  the  under 
writers  of  this  policy ;  and  consequently,  that  the  postea  must  be  delivered 
to  the  defendant" 


The  Adjust- 

MENT. 

Dbfimso. 


13.  The  Adjustment. 

Where  the  quantity  of  damage  sustained  in  the  course  of  the  voyage  is 
known,  and  the  amount  which  each  underwriter  upon  the  policy  is  liable  to 
pay  is  settled,  it  is  usual  for  the  underwriter  to  indorse  on  the  policy,  '^  ad- 
justed this  loss,  at  so  much  per  cent^"  or  other  language  to  the  same  effect, 
which  is  called  an  adjustment.  (4) 


(1)  J%or»dty  V.  Hebton,  2  B.  &  A.  513. 

(2)  Wihom  V.  Fortter,  Marshall  on  Insur- 
ance, 592.     6  Taunt  25. 

(3)  12  East,  652. 

(4)  A  new  ship  was  chartered  and  in- 
sured from  London  to  New  South  Wales, 
and  the  freight  made  payable  on  her  arrival 
there.     Being  unable  to.  procure  homeward 


freight,  she  went  to  Madras  and  there  took 
in  freight  to  England,  and  a  fresh  poficy  ^» 
entered  into.  The  ship  was  lost  on  ^ 
homeward  voyage ;  the  route  being  s  coai- 
mon  one  for  ^ips  chartered  to  Nev  South 
Wales  :  —  It  was  held,  that  the  ship  was  on 
her  first  voyage,  and  that  consequently  tbe 
underwriters  were  not  entitled  to  a  nev*fcr- 
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In  Hog  V.  Gouldney  (I)  Chief  Jastice  Lee  compared  an  adjustment  to  a    The  Adjust- 
note  of  hand,  and  that  the  plaintiff  had  no  occasion  to  enter  into  the  proof         ^^''^' 

of  the  los&  Judgment  of 

Mr.  Serjeant  Marshall  (2)  also  considers,  that  the  adjustment  admits  the  ^^/^^*^ 
vhole  case,  and,  like  a  note  of  hand,  is  primd  facie  evidence  of  a  debt ;   Couldney. 
—it  is  not,  however,  conclusive,  but  may  be  impeached  by  evidence. 

It  iiaa  been  contended,  that  this  rule  by  Chief  Justice  Lee  is  too  large ; 
when  money  has  been  actually  paid  with  a  full  knowledge  of  all  the  cir- 
comstances  of  the  case,  the  convenience  of  mankind  requires,  that  the 
})arty  paying  it  should  be  estopped  from  contesting  his  liability ;  —  yet 
the  dictates  both  of  law  and  public  policy  seem  to  forbid,  that  the  real 
merits  of  the  question  should  be  shut  out  by  the  mere  gratuitous  promise 
or  acknowledgment  of  either  of  the  parties  (S) ;  besides  which,  ex  nudo 
podo  non  oritur  actio. 

In  Rogers  v.  Maylor  (4)  Lord  Kenyon  observed,  *<  If  there  had  been  any  Judgment  of 
misconception  of  the  law  or  fact  upon  which  the  adjustment  had  been  made,  f^^  Kenyon 
the  underwriter  would  not  have  been  absolutely  concluded  by  it"  Mayhr, 

In  GarroH  v.  Gnlbraith  (5)^  which  was  assumpsit  on  a  policy  of  in-  An  adjustment 
florance  on  silks  from  Genoa  to  Lisbon,  for  an  average  loss  by  the  perils  of  of  policy  does 
the  seas.  It  appeared,  that  the  defendant  had  been  applied  to,  to  adjust  the  \q^^ 
average,  and  then  signed  an  acknowledgment  in  the  following  words,  viz. 
^  agreed  to  pay  44i!.  6«.  6d.  for  particular  average  on  this  policy,  payable 
in  one  month  ;**  upon  which  Lord  Kenyon  said,  '*!  shall  consider  this  ad- 
jostment  as  an  admission  of  the  policy,  but  nothing  further.    It  is  still  in- 
cumbent on  the  plaintiff  to  prove  the  rest  of  his  case.     One  may  put  cases 
without  end,  where  many  inconveniences  and  much  injustice  would  happen 
were  the  law  otherwise." 

In  Shepherd  v.  Chewier  (6)  Lord  EUenborough  said,  <<  The  adjustment  Judgment  of ' 
"^nA  primd  facie  evidence  against  the  defendant,  but  it  certainly  did  not  bind  ^'^  Ellen- 
him,  unless  there  was  a  full  disclosure  of  the  circumstances  of  the  case,   shepherd  v. 
voless  they  were  all  blazoned  to  him,  as  they  really  existed.     Therefore,  if  Chewter. 
it  should  be  thought,  that  the  defendant,  by  reading  the  notice  stuck  up  at 
Lloyd's,  had  his  attention  drawn  only  to  the  manner  in  which  the  ship  was 
ttptured,  and  was  not  roused  to  the  previous  deviation  with  which  he  after- 
wards became  acquainted,  his  liability  to  the  assured  would  be  discharged, 
notwithstanding  the  adjustment" 

In  Herbert  v.  Champion  (7)  Lord  EUenborough  said,  <<  What  is  an  ad-  Judgment  of 
jnstment  ?     An  admission,  on  the  supposition  of  the  truth  of  certain  facts  l^^^  Ellen- 

^*  borough  m 

itated,  that  the  assured  are  entitled  to  recover  on  the  policy.     Perhaps,  if  Herbert  v. 
properly  stamped,  it  might  be  declared  on  as  a  promissory  instrument.   Champion. 
Here  it  is  a  mere  admission,  and  there  was  no  consideration  for  the  promise 
it  is  supposed  to  prove.  '  An  underwriter  must  make  a  strong  case  after  ad- 
laitting  his  liability,  but  until  he  has  paid  the  money,  he  is  at  liberty  to  avail 
bimself  of  any  defence,  which  the  facts  or  the  law  of  the  case  will  furnish.*' 

Ad  deduetloa  of  one-third.     Firie  y.  Steele^  Camp.    190.       Shepherd    v.  Chewter,  ibid. 

7M.&Rob.  49.  276.  n. 

(1)  Beawes,  SIC.  (4)  Park  on  Insurance,  194.      Christian 

(2)  On  Insurance,  642.  v.  Coombe,  2  £sp.  N.  P.  C.  489. 

(3)  JioMM   ▼.    Hughes,  7  T.   R.    350.  n.         (5)  Peake*s  Add.  Cas.  37. 
Marriott  y.  Hampton,  ibid.  269.     Bilbie  y.         (6)  1  Camp.  275. 
f^am/cy,  2  East,  469.     Fisher  y.  Samuda,  I         (7)  Ibid.  137. 
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The  Adjuat- 

MZNT. 


Does  not  re- 
quire a  stamp. 

Payment  of 
thfi  insurance. 


Insurance 
must  be  paid  in 


money. 


Action  can  be 
maintained  for 
amount  of  in- 
surance, not- 
withstanding 
there  has  been 
no  adjustment 


If  an  insurer  pay  money  for  a  total  loss,  and  in  fact  it  be  so  at  the  time 
of  adjustment,  if  it  afterwards  turn  out  to  be  only  a  partial  loss,  he  cannot 
recover  back  the  money  so  paid  to  the  insured.  But  substantial  justice  is 
done  by  putting  him  in  the  place  of  the  insured^  and  giving  him  all  the  ad- 
vantages, that  may  arise  from  the  salvage.  (1) 

An  adjustment  does  not  require  a  stamp.  (2) 

As  soon  as  an  insurance  broker  has  received  credit  in  account  with  an 
underwriter  for  a  loss  upon  a  policy,  his  principal  may  maintain  money  had 
and  received  against  him  to  recover  the  amount ;  and  in  such  action,  if  the 
underwriter's  name  be  erased  from  the  policy,  the  defendant  can  neither  dis- 
pute the  liability  of  the  underwriter  for  the  loss,  nor  his  own  receipt  of  the 
sum  subscribed.  (S) 

An  insurance  broker,  as  agent  of  the  assured,  is  only  entitled  to  receive 
payment  for  them  from  the  underwriters  in  money ;  and  a  custom  to  set-off 
the  general  balance  due  from  such  broker  to  the  underwriters  in  the  settk- 
ment  of  a  particular  loss  is  illegal,  as  it  in  fact  amounts  to  an  attempt  to  pay 
the  debt  of  one  person  with  the  money  of  another.  (4) 

If  an  insurance  broker  debit  the  underwriter  with  a  loss,  and  take  his  ac- 
ceptance for  the  balance  of  account  between  broker  and  underwriter,  pay- 
able at  a  later  date  than  the  time  when  the  loss  would  be  payable  in  cash,  ■ 
the  assured  may  maintain  an  action  against  the  broker  for  money  had  and 
received,  though  the  acceptance  was  dishonoured,  and  the  broker  never  re- 
ceived any  money.  (5) 

An  assured  residing  at  Glasgow  employed  an  insurance  broker  in  LoDdon 
to  recover  a  loss  from  the  underwriter.  The  loss  was  settled  in  part  by  the 
underwriter  setting  off  in  account  against  it,  a  debt  due  to  him  from  the 
broker  for  premiums,  and  as  to  the  residue,  by  his  paying  the  broker  in 
cash,  and  the  underwriter  then  erased  his  name  from  the  policy.  The 
broker  became  bankrupt,  and  never  paid  the  loss  to  the  assured.  Evidence 
was  given  of  an  usage,  that  an  adjustment  payment  was  generally  in  a 
month,  and  that  the  practice  between  the  broker  and  the  underwriter  vas 
to  set-off  in  account  between  them  the  amount  of  premiums  due  to  the 
underwriter  against  the  loss  : — It  was  held,  first,  that  the  underwriter  vis 
not  entitled  to  treat  the  set-off*  in  account  between  iiim  and  the  broker  as 
payment  to  the  assured,  the  latter  not  being  bound  by  an  usage  of  which  ht 
was  not  shewn  cognisant ;  and  secondly,  that  the  assured  was  not  entitled 
to  recover  the  sum  which  the  underwriter  had  paid  in  money  to  the  broker 
within  the  month,  that  being  a  payment  made  to  the  broker  pursuant  to  the 
general  authority  given  to  him  by  the  assured.  (6) 

Where,  by  the  terms  of  a  policy,  losses  were  to  be  paid  in  three  months 
after  an  adjustment  by  a  committee  of  the  insurers,  and  the  committee  refused 
to  adjust  upon  the  request  of  the  insured: — It  was  held,  he  might  soe 
on  the  policy,  notwithstanding  there  had  been  no  adjustment.  (7) 


(1)  Park  on  Insurance,  198.  Da  Costa 
V.  Firth,  4  Burr.  1966. 

(2)  Per  Kenyon  C.  J.  in  Wiebe  v.  Simp' 
son,  cit.  Selw.  N.  P.  10th  ed.  979.,  ted 
quare.  If  a  promise  be  added  to  pay  at  tome 
future  period  ? 

(3)  Andrew  v.  Robinson,  3  Camp.  199., 
vide  Stewart  v.  Aberdein,  4  M.  &  W.  211. 


(4)  Todd  T.  Reid,  4  B.  &  A.  3ia,  lide 
Stewart  v.  Aberdein,  4  M.  &  W.  21 1. 

(5)  Wiikinson  v.  day,  6  Taunt  lia    4 
Camp.  171. 

(6)  Scott  V.  Irving,  I  B.  &  Ad.  GQ5.,  vide 
etiam  Bartlett  v.  Pentland,  10  B.  &  C  76a 

(7)  Strong  Y.  Harvey,  3  Bing.  304.    H 
Moore,  72. 
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A  trustee  suing  as  a  plaintiff  in  a  court  of  law  must  be  treated  in  all  re-  The  Adjust- 
spects  as  a  party  to  the  cause,  and  any  defence  against  him,  is  a  defence  *"^^' 
io  that  action  against  the  cestui  que  trusty  who  uses  his  name ;  and  there- 
fore, where  a  broker,  in  whose  name  a  policy  of  insurance  under  seal  was 
effected,  brought  covenant,  and  the  defendants  pleaded  payment  to  the 
plaintiff  according  to  the  tenor  and  effect  of  the  policy ;  and  the  proof  was, 
that,  after  the  loss  happened,  the  assurers  paid  the  amount  to  the  broker  by 
'  allowing  him  credit  for  premiums  due  from  him  to  them : — It  was  held,  that  «. 

although  that  was  no  payment  as  between  the  assured  and  assurers,*  it  was 
a  good  payment  as  between  the  plaintiff  on  the  record  and  the  defendants ; 
and,  therefore,  an  answer  to  the  action.  (1) 

If  a  policy  of  insurance  be  produced  by  the  agent  of  the  plaintiff,  through  Nahe  op  the 
whom  it  was  effected,  and  the  defendant's  name  be  struck  out,  and  have  J"""* 

STBUCK  OUT 

written  against  it,  <<  adjusted  the  general  and  particular  averages  at  30/.  9f .  or  the  Adjust- 

percent^"  this  is  proof,  that  the  policy  had  been  adjusted,  but  not  that  it  had  *'*'"• 

been  satisfied ;  but  the  plaintiff  will  not  be  allowed  to  go  into  evidence  to  ^nf^rer's  name 

ocinir  struck 

shew,  that  some  of  the  sums  allowed  at  the  time  of  the  adjustment  were  too  out  of  a  policy, 

small    If  the  plaintiff  could  shew,  that  the  loss  was  settled  without  his  i«  proof  of  its 

authority,  or  perhaps  if  he  could  shew,  that  some  sum  was  entirely  omitted,  adjusted  but 

he  might  go  beyond  the  amount  of  the  adjustment  (2)  not  satisfied. 

After  a  total  loss  and  adjustment,  and  whilst  the  policy  remained  in  the  There  must  be 

hands  of  the  broker,  the  initials  of  the  insurer  were  struck  out  of  the  "*  ^f^^  Pay- 
ment. 

adjustment  to  indicate  payment,  and  the  broker  debited  the  insurer  with  the 
loss :  —  It  was  held,  that  the  insurer  was  still  liable  to  the  assured,  as  the 
principal  was  never  estopped  from  recovering  the  amount,  unless  there  was 
actual  payment  to  the  broker,  or  a  credit  given.  (3) 

A  ship  was  insured  warranted  free  from  capture  in  port.  A  letter  Adjustment 
announcing  her  capture  stated  it  to  be  in  port,  on  which  the  underwriter  *"^  repayment, 
and  assured  adjusted,  the  former  returned,  and  the  latter  received  back  the 
premium ;  but  it  afterwards  appeared,  that  the  capture  was  not  in  port :  — 
It  was  held,  that  the  assured  was  not  precluded  by  the  adjustment  and  re- 
payment from  recovering  on  the  policy,  whether  the  underwriter's  i^ame 
had  been  struck  off  the  adjustment  only,  or  off  the  policy  also.  (4') 


14*.  BOTTOiMRV   AKD    RESPONDENTIA.  Bottomey  and 

Respondewtia. 

Bottomry  is  a  contract,  in  nature  of  a  mortgage  of  a  ship,  on  which  the  Bottomry  de- 
owner  borrows  money  to  enable  him  to  fit  out  the  ship,  or  to  purchase  a  ^^• 
cargo  for  a  voyage  proposed,  and  he  pledges  the  keel  or  bottom  of  the 
ship,  pars  pro  toto,  as  a  security  for  the  repayment  And  it  is  stipulated, 
that  if  the  ship  should  be  lost  in  the  course  of  the  voyage,  by  any  of  the 
perils  enumerated  in  the  contract,  the  lender  also  shall  lose  his  money ; 
but,  if  the  ship  arrive  in  safety,  then  he  shall  receive  back  his  principal, 
and  also  the'  interest  agreed  upon^  which  is  generally  called  the  marine 
interest ;  however  this  may  exceed  the  legal  rate  of  interest.     Not  only  the 

(1)  GiUtm  T.    Winter,  5  B.  &  Ad.  96.  (3)  Jeff  v.  Pratt,  2  Stark.  67. 

(2)  Adams   v.  Samuieri,  4  C.  &  P.  25.         (4)  Meyner  v.  Hall,  4  Taunt.  725. 
M.&M.373. 
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Bottomry  and 

RXSPOMDEMTIA. 

RespoHdentia 
defined. 


Where  the 
lender  has  no 
lien. 

How  bottomry 
difiers  from  a 
simple  loan. 


FoKM  OF  Con- 

TRACT. 


Judgment  of 
Lord  Tenter- 
den  in  Simoneb 
V.  Hodgftn. 


ship  and  tackle,  if  they  arrive  safe^  but  also  the  person  of  the  borrower,  is 
liable  for  the  money  lent  and  the  marine  interest. 

When  the  loan  is  not  on  the  ship,  but  on  goods  laden  on  board,  which, 
from  their  nature,  must  be  sold  or  exchanged  in  the  course  of  the  voyage, 
the  borrower's  personal  responsibility  is  then  the  principal  security  for  tiw 
performance  of  the  contract,  which  is  therefore  called  respondenHa, 

In  this  consists  the  principal  difference,  between  bottomry  and  responr 
dentia  ;  the  one  is  a  loan  upon  the  ship,  the  ather  upon  the  goods.  The  • 
mone5[  is  to  be  repaid  to  the  lender,  with  the  marine  interest,  upon  the  safe 
arrival  of  the  ship  in  the  one  case,  and  of  the  goods  in  the  other.  In  all 
other  respects  these  contracts  are  nearly  the  same,  and  are  governed  by  the 
same  principles.  In  the  former,  the  ship  and  tackle^  being  hypothecated,  ire 
liable,  as  well  as  the  person  of  the  borrower ;  in  the  latter,  the  lender  hat, 
in  general,  only  the  personal  security  of  the  borrower.  (1) 

The  lender  upon  a  respondentia  bond  in  the  usual  form  has  no  lien  upon, 
or  interest  in,  the  homeward  cargo  purchased  with  the  produce  of  the  goods 
upon  which  the  money  was  lent  (2) 

Bottomry  differs  materially  from  a  simple  loan.  In  a  loan,  the  money  is 
at  the  risk  of  the  borrower,  and  must  be  paid  at  all  events,  —  *'  ineendim 
csre  alieno  nan  liberal  debitorem'^  But  in  bottomry,  the  money  is  at  the 
risk  of  the  lender  during  the  voyage.  Upon  a  loan  only  the  legal  interest 
can  be  reserved ;  but  upon  bottomry  any  interest  may  be  legally  reserved, 
which  the  parties  agree  upon. 

This  contract,  which  must  always  be  in  writing,  is  sometimes  made  in 
the  form  of  a  deed  poll,  called  a  bill  of  bottomry,  executed  by  the  borrower, 
sometimes  in  the  form  of  a  bond  or  obligation  with  a  penalty.  But  what- 
ever may  be  its  form,  it  must  contain  the  names  of  the  lender  and  borrover, 
and  those  of  the  ship  and  the  master ;  the  sum  lent,  with  the  stipulated 
marine  interest ;  the  voyage  proposed,  with  the  duration  of  the  risk,  which  the 
lender  is  to  run.  It  must  shew,  whether  the  money  be  lent  on  the  ship,  or 
on  goods  on  board,  or  on  both  ;  and  every  other  stipulation  and  agreement, 
which  the  parties  may  think  proper  to  introduce  into  the  contract  (3)  And 
it  is  essential  to  this  contract,  that  the  marine  interest  be  expressly  reserved 
in  it  (4) 

In  Simonds  v.  Hodgson  (in  error)  (5)  Lord  Tenterden  observed, 
<*  Instruments  of  bottomry  are  in  use  in  all  countries  wherein  maritime  com- 
merce is  carried  on.  The  lender  of  the  money  is  entitled  to  receives 
recompense  far  beyond  the  rate  of  legal  interest ;  thb  recompense  is  very 
properly  called  in  the  civil  law  periculi  pretiuniy  and  of  course  no  penoa 
can  be  entitled  to  it,  who  does  not  take  upon  himself  the  peril  of  the  voyage; 
but  it  is  not  necessary,  that  his  doing  so,  shall  be  declared  expressly,  and  in 
term^  though  this  is  often  done ;  it  is  sufficient,  that  the  fact  can  be  collected 
from  the  language  of  the  instrument  considered  in  all  its  parts.  It  has  beta 
said,  that  such  instruments,  being  the  language  of  commercial  men  and  not 
of  lawyers,  should  receive  a  liberal  construction  to  give  effect  to  the  inten- 
tion of  the  parties." 

Where  an  instrument  executed  in  a  foreign  port  by  the  master  of  a  sldpr 

*  (1 )  Marshall  on  Insurance,  743.  (S)  Marshall  on  Insuranoe*  747. 

(8)  Buak  V.  Feanm,  4  East,  319.,  et  yide         (4)  Pothier,  19. 
Sumner  v.  Green,  1  Hen.  Black.  301.  (5)  3  B.  &  Ad.  50.     1  Phillips  on  Inw* 

ance,  196. 
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recitiDg  that  his   vessel,   bound  to   London,  had  received   considerable  Bottomry  and 
damage,  and  that  he  had  borrowed  1077/.  to  defray  the  expenses  of  repair-  Rktohdentia. 
ing  her,  proceeded  as  follows  —  "I  bind  myself,  my  ship,  her  apparel, 
tackle,  &c  as  well  as  her  freight  and  cargo,  to  pay  the  above  sum,  with  12L  . 
per  cent  bottomry  premium ;  and  I  further  bind  myself,  said  ship,  her 
freight  and  cai^o,  to  the  payment  of  that  sum  with  all  charges  thereon,  in 
eight  days  after  my  arrival  at  the  port  of  London ;  and  I  do  hereby  make 
liable  the  said  vessel,  her  freight  and  cargo,  whether  she  do  or  do  not  arrive 
at  the  port  of  London,  in  preference  to  all  other  debts  or  claims,  d^laring 
that  this  pledge  or  bottomry  has  now,  and  must  have,  preference  to  all 
other  claims  and   charges  until  such  principal  sum,  with  121,  per  cent 
bottomry  premium,  and  all  charges,  are  duly  paid :  " —  It  was  held,  upon 
error,  that  this  was  an  instrument  of  bottomry,  for  an  intention  sufficiently 
appeared  from  the  whole  of  it,  that  the  lender  should  take  upon  himself  the 
peril  of  the  whole  voyage ;  that  the  words  **  my  arrival "  must  be  under- 
stood to  mean  '<  my  ship's  arrival ; "  and  that  the  words  '*  I  make  liable  the 
said  vessel,  her  freight  and  cai^o,  whether  she  do  or  do  not  arrive  at 
London,"  were  intended  only  to  give  the  lenders  a  claim  on  the  ship  in  pre- 
ference to  other  claims,  in  case  of  the  ship's  arrival  at  some  other  than  the 
destined  port,  and  not  to  provide  for  the  event  of  the  loss  of  the  ship.  (1) 

The  parties  to  the  contract  of  bottomry  are  the  lender  and  the  borrower ;  Pakties  to 
of  the  former  it  is  sufficient  to  say,  that  any  person,  who  has  a  capacity  '"'^  Comtract. 
to  contract,  may  lend  money  on  bottomry. 

With  respect  to  the  borrower,  every  person  who  has  a  vested  assignable 
property  in  a  ship  or  cargo  may,  by  the  general  law  of  merchants,  borrow 
money  on  bottomry  or  respondentia  thereon  to  the  extent  of  his  interest. 

But  an  action  cannot  be  maintained  on  a  policy  of  insurance,  where  the 
plaintiff's  interest  is  founded  on  a  bottomry  bond  made  jointly  to  the  plaintiff 
and  another,  although  they  are  general  partners  in  trade.  (2) 

In  Arthur  v.  Barton  (3)  Lord  Abinger  said,  "  Under  the  general  author-   Authority  of 
ity,  which  the  master  of  a  ship  has,  he  may  make  contracts,  and  do  all  "^'  ^  ^^' 
things  necessary  for  the  due  and  proper  prosecution  of  the  voyage,  in  which  juj-ment  ^f 
the  ship  is  engaged.     But  this  authority  does  not  usually  extend  to  cases.  Lord  Abinger 
where  the  owner  can  himself  personally  interfere,  as  in  the  home  port,  or  in  *"  -^'^"W"  ^' 
a  port  in  which  he  has  beforehand  appointed  an  agent,  who  can  personally 
interfere  to  do  the  thing  required.     Therefore,  if  the  owner  or  his  general 
agent  be  at  the  port^  or  so  near  to  it,  as  to  be  reasonably  expected  to  in- 
terfere personally,  the  master  cannot,  unless  specially  authorised,  or  unless 
there  be  some  usual  custom  of  trade  warranting  it,  pledge  the  owner's  credit 
at  all,  but  must  leave  it  to  him  or  to  his  agent  to  do  what  is  necessary. 

^  But  if  the  vessel  be  in  a  foreign  port,  where  the  owner  has  no  agent,  or 
if  in  an  English  port,  but  at  a  distance  from  the  owner's  residence,  and  pro- 
visions or  other  things  require  to  be  provided  promptly,  then  the  occasion 
authorises  the  master  to  pledge  the  credit  of  the  owner."  (4) 

(1 )  3  B.  &  Ad.  50.  authorityi  wheiii  in  consequence  of  injury  to 

(2)  Enerth  w.  Bktckboume,  6  M,  &  S.  152.  ^^  »*"?  i'""."^.  *^®  ^°y^«  **^«^  "  "o 
2  Stark.  66.     1  Phillips  on  Insurance,  94.        prospect  of  bnngmg  her  to  the  termination 

/o\  ^  ibr  c  -ur  i^o  of  the  voyage,  to  sell  her  for  the  benefit  of 

{3)  6  M.  &  W.  143.  all  parties  interested.     At  aU  events,  where 

(4)  From  Hunter  v.  Parker  (7  M.  &  W.  the  proceeds  of  such  sale  have  been  received 

322.)  it  seems,*  that  a  master  of  a  ship  has  by  the  owner,  that  is  a  sufficient  ratification 
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BoTTOMRT  AWD       Jfl  a  forcigD  country  the  master  can  only  borrow  money  for  the  use  of 
BsrowDENTiA.  ^^^  ^j^.^  .^  Qascs  of  neccssity,  and  which  must  appear  in  the  contract ;  and 
he  cannot  raise  it  to  pay  any  debt  of  his  own. 

If  it  appear  that  the  lender  advanced  the  money  band  fde  to  supply  the 
necessities  of  the  ship,  he  is  not  responsible  for  its  subsequent  misapplication, 
by  the  master ;  bu^  if  the  lender  be  an  accomplice  in  any  fraudulent  mis- 
application of  the  money,  the  owners  may  impeach  the  contract  on  that 
ground. 

Lending  of  money  to  an  enemy  upon  bottomry  is  illegal. 
Tux  FRorKKTT      It  is  a  general  rule,  that  money  may  be  lent  on  bottomry  or  reqfondentia 
HYPOTHKCATBD.  ^^  ^^^  object  which  may  be  the  subject-matter  of  insurance.     It  may  be 
ient°on  what-     ^®°^  ^°  ^^^  body,  tackle,  furniture,  and  provisions,  of  the  ship ;  or  upon 
erer  maybe  in-   both  ship  and  cargo.  (1) 

sured.  gjj^  money  may  be  borrowed  on  respondentia^  without  hypothecating  any, 

nMv  tokr^ir  ^^^°&'  T^®  borrower  may,  and  frequently  does,  take  the  money  on  board 
money  on  board  with  him  in  specie,  in*  order  that  he  may  employ  it  in  trade  in  the  course 
with  him.  Qf  the  voyage,  which  was  probably  the  original  intention  of  such  loans. 

But  the  money  But  it  is  of  the  essence  of  this  contract,  that  the  money  lent,  or  something 
or  Its  eq»»7»-  equivalent  to  it,  be  exposed  to  the  perils  of  the  sea,  at  the  risk  of  the  lender, 
exposed  to  the  And  the  same  reasons  of  policy  which  forbid  gaming  insurances,  equally 
perils  of  the  apply  to  wagers,  in  the  form  of  bottomry  loans.  If  the  borrower  have  no 
of  the  lender,      effects  on  board,  or,  having  some,  he  borrow  much  beyond  their  value,  and 

agree  to  pay  a  high  marine  interest,  this  will  afford  a  strong  ground  to  sus- 
pect fraud,  and  that  the  voyage  will  have  an  unfortunate  end — *^  Cumcapi- 
taneus,  ad  cambium  receperit  longe  majorem  pecuniae  summam  quam  fuerii 
risicum  super  nam  existensy  prcBsumi  debet  sinistrumjuisse  dolosunu"  (2) 
Sut  7  Geo.  1.  By  stat  7  Geo.  I.  c.  21.  s.  2.  "  all  contracts  and  agreements  whatsoever 
c.  21.  s.  2.         made  or  entered  into  by  any  of  his  majesty's  subjects,  or  any  person  or 

persons  in  trust  for  them,  for  or  upon  the  loan  of  any  monies  by  way  of 
bottomry  on  any  ship  or  ships  in  the  service  of  foreigners,  and  bound  or 
destined  to  trade  in  the  East  Indies,  are  void." 
Stat  19  Geo.  2.       By  Stat  19  Geo.  2.  c  37.  s.  5.  all  money* lent  on  bottomry  or  at  re^nm- 

dentia  upon  ships  belonging  to  any  of  his  majesty's  subjects  bound  to  or 
from  the  East  Indies,  shall  be  lent  only  on  the  ship,  or  on  the  merchan- 
dise on  board,  and  shall  be  so  expressed  in  the  condition  of  the  bond ;  and 
the  benefit  of  salvage  shall  be  allowed  to  the  lender,  who  alone  shall  have  a 
right  to  make  assurance  on  the  money  so  lent ;  and  no  borrower  of  money 
shall  recover  more  than  the  value  of  his  interest  on  the  ship,  or  in  the  effects 
laden  on  board,  exclusive  of  the  money  so  borrowed ;  and  in  case  it  shall 
appear  that  the  value  of  his  share  in  the  ship,  or  the  effects  on  board,  does 
not  amount  to  the  full  sum  or  sums  he  has  borrowed  a.s  aforesaid,  such 
borrower  shall  be  responsible  to  the  lender  for  so  much  of  the  money  bo^ 
rowed,  as  he  has  not  laid  out  on  the  ship  or  merchandise  laden  thereon,  witii 
lawful  interest  for  the  same,  in  the  proportion  that  the  money  laid  out  shall 
bear  to  the  whole  money  lent,  notwithstanding  the  ship  and  merchandise 
shall  be  totally  lost. 

by  him  of  the  act  of  the  master  in  selling  an  auctioneer  acting  under  a  parol  matbontj 

her,  so  as  to  prevent  him  from  afterwards  from  the  masted, 

recovering  back  the  ship  from  the  purchaser,  ( 1 )  Pothier,  9. 

or  one  claiming  under  him.  (2)  Casaregis,    dis.   62.  -n.  7.    vidt   l^ 

So  it  is  equally  a  ratification  of  a  sale  by  Guidon,  ch.  xix.   art.  10. 
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Money  may  be  borrowed  on  freight  upon  a  bottomry  contract  Bottomry  and 

Seamen  can  borrow  money  on  any  goods  they  may  have  on  board,  be-   R'spoyDENTiA. 
cause,  as  far  as  relates  to  such  goods,  they  are  in  the  same  situation  as  those   Freight, 
of  any  other  shipper.  Seamen*s  goods 

4lespecting  their  wages,  the  same  reasons  of  policy,  drawn  from  the  neces-  *°^  wages, 
sity  of  interesting  them  in  the  preservation  of  the  ship  which  pi^ohibit 
their  being  insured,  equally  forbid  their  borrowing  money  on  them. 

Ad  insurance  on  goods  does  not  extend  to  a  respondentia  interest.  (1) 

Whether  money  may  be  lent  on  a  ship  or  goods  already  in  risk  has  been  Ship  or  goods 
questioned.  (2)  *»"^y »«»  ^^' 

Where  repairs  are  ordered  by  the  underwriters,  for  the  payment  of  which  When  under- 
a  bottomry  bond  is  given^  and  they  refuse  to  pay  it  on  the  arrival  of  the  ^uj^^or'irep^rs 
ship,  in  consequence  of  which  the  ship  is  sold,  they  are  liable  for  all  the 
damage  which  accrues  to  the  owner  in  consequence  of  that  refusal.  (3) 

To  constitute  this  contract,  one  party  must  lend  the  other  a  sum  of  money,  Principal  and 
npon  the  usual  conditions.    Not  that  this  contract  coulct  only  be  ma^e  upon  j^^*^*   **" 
a  loan  of  money ;  for,  as  a  loan,  it  may  consist,  according  to  the  Roman  law, 
of  all  those  things,  '<  qtuB  pondercy  numero,  et  mensura  constant,  et  qtue  usu 
eonsttmuntur"     In  practice,  however,  such  loans  are  scarcely  ever  made 
but  in  money. 

There  is  no  standard  by  which  the  amount  of  marine  interest  can  be 
fixed ;  and  however  high  or  exorbitant  it  may  seem,  it  cannot  be  deemed 
usury,  provided  the  money  lent  be  bond  fide  put  in  risk.  (4) 

If,  however,  the  form  of  a  bottomry  or  respondentia  loan  be  used  as  a 
cloak  to  an  usurious  contract,  there  can  be  no  doubt,  but  that  it  would  be 
illegal  and  void. 

It  is  the  essence  of  the  contract  that  the  sum  lent  be  put  in  risk;  and 
it  does  not  become  a  bottomry  or  respondentia  contract,  till  the  risk  com- 
mences. 

And  if  the  risk  be  not  commenced,  the  contract,  will  become  a  simple 
losn,  even  though  the  borrower  cQvenant  to  perform  the  voyage. 

When  the  time  of  the  risk  is  limited,  the  risk  and  the  marine  interest  will  When  time 
end  with  the  time,  though  the  voyage  be  not  ended ;  and  the  risk  of  the  iiniited"the  risk 
lender  will  cease,  though  the  ship  be  prevented  by  accident  from  perform-  and  marine  in- 

ing  her  voyase  within  the  time  limited.  (5)  ^^^^  will  end 

°  '  ^  ^    ■^  with  the  time. 

If,  when  the  sea  risk  is  ended,  the  borrower  delay  payment,  the  common 
interest  begins  to  run  ipso  jure^  without  any  demand  —  <*  Discusso  pericuh, 
SMfu^  legitimd  usurd  non  dehebitur"  (6)  But  this  interest  runs  only  on  the 
principal^  not  on  the  marine  interest ;  for  this  would  be  interest  upon  inte- 
rest— accessio  accessionis  non  est.  (7) 

It  is  essential  to  this  contract,  not  only  that  the  money  be  lent  on  a  ship  PBaiLs  amo 
or  goods,  but  likewise  that  these  be  exposed  to  the  perils  of  the  sea,  at  the  I^m^to  which 
nsk  of  the  lender;  that  is,  that  the  repayment  of  the  sum  lent  and  the  liable. 
marine  interest  shall  depend  upon  the  safe  arrival  of  the  ship  or  goods!  (8)    It  is  essential 

to  this  contract 
that  the  lender 

(1)  Glover  v.  Black,    1  W.  Black.  306.     Joy    v.   Kent,    Hardr.  418.      Deguilder  v.    run  sea  risk. 
399.  405.  422.  Depeitter,  1  Vern.  263. 

(2)  Marshall  on  Insurance,  754.  (5)  Ingledevo  v.  Foster,  4  Vin.  Abr.  Bot- 

(3)  Da  Quia  ▼.  Newnham,  2*r.  R.  407.,     tomry  Bonds,  281.  [A.]. 
«Rf  eide  1  Phillips  oo  Insurance,  196.  (6)  ff.  De  Naut.  Faen.  4. 

(4)  SkarpUy    v.  Hurrel,  Cro.  Jac   208.         (7)  Pothier,  51. 

(8)  Pothier,  16.  38. 
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BOTTOMET  AVD 
RSSFONDEMTIA. 

The  perils  are 
nearly  the  same 
as  in  insurance. 


A  loss  by 
pirates  is  within 
the  contract. 

Nothing  short 
of  a  total  loss 
will  discharge 
the  borrower. 


The  lender  is 
not  liable  for 
loss  proceeding 
from  the  in- 
ternal defect  of 
the  thing,  un- 
less by  express 
stipulation. 

Acts  of  owner 
or  master. 

Smuggling. 
Deviation. 


Ship  pressed 
into  the  king's 
service. 

Loss  from  cap- 
ture. 


The  perils  of  the  8ea>  in  a  large  sense,  comprehend  all  those  acddeDts  nd 
misfortunes,  to  which  ships  at  sea  are  exposed,  and  which  no  human  foresight 
or  precaution  can  avert  or  resist — "  Vis  divina^  qtuB  pneeaveriy  et  ad  raiiii, 
rum  potest**  This  idea  seems  to  be  very  fuUj  expressed  in  the  usual  tennsof 
our  bottomry  and  respondentia  contracts ;  by  which  it  is  provided,  that,  <*iif, 
in  the  course  of  tbe  voyage,  and  within  the  time  prescribed,  an  utter  loss  of 
the  ship,  by  fire,  enemies^  men-of-war,  or  any  other  casualties,  shall  unaTind- 
ably  happen,"  the  bond  shall  be  void,  and  the  borrower  discharged ;  ao  tbat 
the  perib  to  which  the  lender  is  exposed,  are  nearly  the  same  as  those,  to 
which  the  underwriters  upon  a  policy  of  insurance  are  liable.  (1) 

Though  a  loss  by  pirates  is  not  usually  expressed  in  bottomry  or  reipMi- 
dentia  securities,  yet  this  is  a  risk  within  the  meaning  of  the  words,  piracy) 
being  one  of  the  casualties  to  which  ships  at  sea  are  liable.  (2) 

An  assured  on  bottomry  cannot  recover  against  the  underwriter,  uoks 
there  has  been  an  actual  total  loss  of  the  ship ;  for  if  the  ship  exist  in  spede, 
in  the  l^^ds  of  the  owners,  though  under  circumstances  that  would  entitle 
the  assured  on  the  ship  to  abandon,  it  will  prevent  its  being  an  utter  los 
within  the  meaning  of  the  bottomry  bond.  (3) 

The  obligation  remains,  however  the  goods  may  be  damaged  by  the  perils 
of  the  sea ;  nor  is  there  any  deduction  on  account  of  such  damage ;  for  tk 
lender  is  not  bound  to  contribute  to  simple  average,  or  particular  damage, 
unless  by  express  agreement  In  this  respect,  the  lender  on  bottomry  is  ia a 
better  situation  than  an  insurer,  who  is  obliged  to  indemnify  the  insoredi  to 
the  extent  of  the  sum  insured,  from  all  damage,  arising  from  any  of  the  perib 
insured  against  A  capture,  therefore,  to  have  the  efiect  of  dischargiog  the 
borrower^  must  be  such  a  taking  and  detention,  as  would  amount  to  a  total 
loss,  in  a  case  of  insurance ;  a  mere  temporary  detention  will  not  discbarge 
tlie  borrower  unless  the  voyage  be  thereby  lost 

No  loss  will  have  the  effect  of  avoiding  the  contract,  or  discharging  the 
borrower,  but  a  total  loss,  proceeding  from  the  perils  of  the  sea,  during  tbe 
voyage,  and  within  the  time  specified  in  the  contract — '<  Creditor  «&(' 
periculum  navigationiSi  in  casibue  fortuitis  tantum*\4t)  But  no  loss  shall 
be  reputed  to  have  arisen  from  the  perils  of  the  sea,  which  arose  from  the 
internal  defect  of  the  thing  hypothecated. 

The  lender  is  not  liable  for  the  act  of  the  owners  or  master  of  the  ship; 
nor  for  a  loss  by  smuggling,  unless  he  was  privy  to  it 

If  the  ship  do  not  sail  on  the  voyage  described,  or  deviate  without  a^ 
cessity,  the  lender  will  be  discharged  from  the  risk. 

*If  a  ship  be  lost  after  a  wilful  deviation,  the  lender  is  not  liable.  (5) 

If  a  vessel  be  pressed  into  the  king's  service,  this  will  excuse  a  deriatioD; 
but  if  the  borrower  allege  a  deviation,  this  must  be  explicitly  denied.  (6) 

A  lender  on  bottomry  cannot  recover  if  a  loss  happen  by  capture,  if  it 
be  such  as  to  occasion  a  total  loss ;  but  if  the  ship  be  taken  and  detained 
for  a  short  time,  and  yet  arrive  at  the  port  of  destination  within  the  time 


(1)  Vide  Le   Guidon,   ch.   iLviii.    art.  2. 
Fothier,  16.     Marshall  on  Insurance,  759. 

(2)  Recog.  in  Barton  v.  WoUiford,  Comb, 
56, 

(3)  Thornton   t.  Royal  Exchange  Asuwr' 
ance  Comp,  1  M.  &  S.  30.     16  East,  214. 


(4)  Roocu8,51. 

(5)  Western  v.  Wil^,  Skin.  15S. 

(6)  fFiOifmu    ▼.    Steadmm,     ibid.    SiS- 
Holt,  126.    1  Phillips  on  InsuMncek  640. 
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limited  (if  time  be  mentioned  in  the  condition),  the  bond  is  not  forfeited,  Bottomry  aitd 
and  the  obligee  may  recover.  (1)  Rkspowdewtia. 

So  wliere  money  is  lent  on  goods,  on  board  a  certain  ship,  the  lender  is  Goods  remo?ed 
only  considered  as  liable  for  the  risk  on  those  goods,  while  they  are  on  to  another  ship, 
beard  that  ship ;  and  if  they  be  removed  to  another  ship  without  necessity, 
tbe  lender  will  be  discharged.  (2)     But  if  the  change*  be  occasioned  by 
any  necessity^  he  will  still  continue  liable. 

Money  is  generally  lent  for  the  whole  voyage,  outward  and  homeward ;  Commence- 
or  for  either  separately ;  or  for  a  limited  time.  The  contract  usually  spe-*  ^®"i^|^""^  ^^ 
cifies  the  commencement  and  end  of  the  risk ;  and  any  misfortune  happen- 
ing before  or  after,  is  at  the  risk  of  the  borrower.  (3)  If  the  vdyage  be 
described  in  the  bond,  but  the  time  of  the  commencement  and  end  of  the 
risk  be  not  specified,  the  risk,  as  to  the  ship,  shall  commence  from  the  time 
she  sets  sail,  and  continue  till  she  anchors  in  safety,  at  her  port  of  destin- 
ation ;  and,  as  to  goods,  from  the  time  they  are  shipped,  till  they  are  safely 
landed. 

When  the  loan  upon  goods  is  both  for  the  outward  and  homewacd  voy- 
ages, the  lender  continues  liable  to  the  risk,  during  the  homeward  voyage 
on  the  goods,  by  which  those,  on  which  the  money  was  lent,  have  been  re- 
placed. (4) 

There  is  a  difference  between  insurance  and  bottomry,  that  an  insurer.  Liability  or 
unless  he  stipulate  to  be  free  of  particular  average,  is  always  liable  to  that  I-"*®"*  ^o 
charge ;  whereas  a  lender  is  not  liable  to  it,  unless  by  express  stipulation.  Avekage. 
But  by  the  general  law  of  merchants,  in  case  of  gross  or  general  average 
the  lender  must  contribute  to  discharge  the  borrower. 

In  Joyce  v.  Wiliiamson  (5)  Lord  Mansfield  stated,  that,  <<  By  the  law  of 
England,  there  is  neither  average  nor  salvage  upon  bottomry  contracts."  (6) 

But  if  an  insurance  be  made  in  England  upon  a  respondentia  interest 
npon  a  foreign  ship,  and^  it  appear,  that  the  lender  is  liable  by  the  law  of 
the  country  to  which  the  sl^p  belongs  to  contribute  to  a  general  average, 
the  underwriters  upon  the  policy  will  be  liable  for  such  contribution. 

Stat  19  Geo.  2.  c.  37-  gives  the  benefit  of  salvage  to  lenders  on  bot-  Liability  of 
tomry  and  respondentia^  being  confined  to  East  India  voyages.    But,  accord-  g*^°'*  ™ 
ing  to  the  opinions  of  Lord  Mansfield  and  Lord  Kenyon,  there  is  neither 
average  nor  salvage  upon  bottomry  contracts. 


15.  Consolidation  Rule.  .        Consouoatiom 

Rule. 
Where  several  actions  are  brought  upon  the  same  policy,  the  court,  or  a  Generally, 
judge  upon  application  of  the  defendants,  will  grant  a  rule  or  order  to  stay 
the  proceedings  in  all  the  actions  but  one  (7),  the  defendants  undertaking 
to  be  bound  by  the  verdict  in  such  action,  and  to  pay  the  amount  of  their 
several  subscriptions  and  costs,  if  the  plaintiff  should  recover.  (8) 

(1)  Jbyee  v.    WUUanuon,  3   Doug.    164.         (5)  S  Doug.  164.  cit  Marshall  on  In- 
Park  on  Insurance,  627.    Marshall  on  In*    sanince,  765. 

auranee,  760.    1  Phillips  on  Insurance,  7d4,  (6)  Vide  etiam  WoSpdU  v.  Evfety  Marshall 

7S5.                                           .  on  Insurance,  767. 

(2)  PoChier,  18.     2  Emcrigon,  524.  (7)  Tidd,  614. 

(3)  Valin,  IS.     2  Emerigon,  514.  (8)  DoyU  v.  Anderum,  1  A.  &  £.  635. 

(4)  Pothier,  34. 
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coosolioation 
Rule. 

Rule  will  not 
be  granted  ei- 
cept  upon 
terms. 


Judgment  of 
Lord  Denman 
in  Doyie  v. 
Stewart. 


The  rule  can 
be  opened  for 
the  defendant. 


Where  actions 
will  not  be 
consolidated, 
without  the 
consent  of  the 
plaintiff. 

Rule  can  be 
obtained  not- 
withstanding 
the  plaintiff 
refuses  his  con- 
sent 


Consolidation 
rule  will  be 
granted  before 
plea  pleaded. 


If  the  plaintiff  consent  to  the  rule^  the  court  will  make  the  defendant 
submit  to  reasonable  terms^  such  as  admitting  the  policy^  producing  and 
giving  copies  of  books  and  papers,  and  undertaking  not  to  file  a  bill  in 
equity,  or  bring  a  writ  of  error. 

Formerly  it  was  thought,  that  a  consolidation  rule  bound  the  plaintiff 
as  well  as  the  defendant,  and  the  court  or  judge  could  not,  though  fresh 
evidence  had  been  discovered,  permit  the  plaintiff  to  try  the  other 
actions.  (1) 

But  in  Doyle  v.  Stewart  (2),  \yhere  actions  against  underwriters  bad  been 
consolidated  by  rule  of  court,  and  the  defendant  had  obtained  a  verdict  in 
one,  the  court  refused  to  restrain  the  plaintiff  from  trying  a  second  caose 
included  in  the  same  rule  till  the  costs  of  the  first  were  paid  ;  Lord  Denman 
observing,  ^*  that  the  principle  of  the  consolidation  rule  had  always  been, 
that  as  the  defendants  ask  for  a  favour,  they  may  reasonably  be  required 
to  pay  the  price  of  it.  It  may  be,  that  in  this  case  the  consolidation 
rule  would  benefit  the  plaintiff ;  but  we  cannot  compel  a  party  to  accept  a 
benefit  for  which  he  does  not  ask." 

The  plaintiff  however,  by  proceeding  in  a  second  consolidated  action 
without  applying  to  the  court,  loses  the  benefit  of  any  terms  which  were  im- 
posed on  the  defendants  by  the  consolidation  rules.  (3) 

The  court  or  judge,  under  circumstances,  may  open  the  consolidation 
rule  for  the  defendant  and  try  a  second  cause ;  if  it  be  done,  they  will  in 
general  extend  to  the  second  cause  all  such  terms  made  compulsory  on  the 
party  successful  in  the  first,  as  are  requisite  for  attaining  the  merits.  (4) 

Where  two  actions  were  brought  on  policies  of  insurance  by  the  same 
plaintiffs  against  different  defendants,  the  court  refused,  against  the  consent 
of  the  plaintiff,  to  make  a  consolidation  rule  upon  the  terms  of  the  plaintiff 
and  defendant  being  included  by  the  verdict  in  one  action.  (5) 

The  rule  or  order  may  be  acquired^  notwithstanding  the  plaintiff  refuses 
his  consent  to  it ;  and  formerly,  though  the  plajpntiff  refused  his  consent,  the 
court  or  judge  granted  time  to  plead,  and  stayed  the  proceedings  in  all  the 
actions  but  one,  until  that  one  had  been  determined  (6) ;  and  if  determined 
in  favour  of  the  plaintiff,  the  other  defendants  may  (if  necessary)  obtain  a 
stay  of  proceedings  in  their  several  actions  upon  payment  of  the  amount  of 
their  subscriptions  and  costs. 

Formerly  the  consolidation  rule  was  not  granted  until  after  plea  pleaded ; 
but  in  HollingstDorth  v.  Brodrick  (?)  it  was  decided,  that  it  may  be  done 
after  service  of  the  writs  and  before  declaration^  notwithstanding  the  plaintif 
may  be  opposed  to  it. 

The  court  having  granted  a  new  trial,  on  the  ground  that  the  verdict  was 


(1)  DoyU  V.  Doughu,  4  B.  &  Ad.  544. 
Archb.  by  Chitt.  1013. 

(2)  4  N.  &  M.  873.     1  A.  &  E.  635. 

(3)  Long  V.  DougUu,  4  B.  &  Ad.  545.  it. 

(4)  Cohen  v.  Bulkeley,  5  TaunL  165. 
Archb.  by  Chitt.  1014. 

(5)  McGregor  v.  HortfaSl  and  McGregor 
V.  SmUh,  6  DowL  P.  C.  338.  3  M.  &  W. 
320. 

(6)  Archb.  by  Chitt  1013.  HoUUngsworth 
V.  Brodrick^  4  A.  &  £.  646. 

(7)  Ibid.  649.     In  the  foregoing  case  the 


following  consent  rule  was  drawn  upr-^ 
"  It  is  ordered,  that  all  proceedings  in  tiM 
last  mentioned  cauae  be  stayed,  until  tht 
trial  of  the  first  mentioned  cause,  the  d6- 
fendant  in  the  last  menticmed  action  hereby 
undertaking  to  be  bound  and  cooduded  \iif 
the  verdict  found  in  the  first  action,  if  9^ 
verdict  shall  be  to  the  satisfiiction  of  tbe 
judge,  who  may  try  the  same.  And  it  '» 
further  ordered  that,  if  the  defendant  ^^ 
the  premium  into  court  in  that  action,  tbe 
other  defendant  shall,  within  one  week  tfttf 
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against  the  evidence  on  the  question  of  seaworthiness,  and  having  refused  a  Con^udation 

second  new  trial  upon  a  verdict  the  same  way  on  the  same  evidence,  refused 

also  to  open  the  consolidation  rule,  and  retry  the  same  question  in  another  When  the  con- 
action  against  another  underwriter  on  the  same  policy.  (1)  y^ll  not  be  re- 

By  Reg.  Gen.  H.  T.  2  WiD.  4.  s.  KM-.,  "  where  money  is  paid  into  court  opened, 
in  several  actions  which  are  consolidated,  and  the  plaintiff,  without  taxing  Payment  of 
costs,  proceeds  to  trial  on  one  and  fails^  he  shall  be  entitled  to  costs  on  the  court  ^ 
others  up  to  the  time  of  paying  money  into  court." 

The  defendants  in  several  actions  paid  money  into  court,  at  the  rate 
of  46/.  per  cent,  on  their  respective  subscriptions,  and  then  took  out  a 
snmmoDs  to  consolidate,  to  which  the  plaintiff  refused  to  consent ;  an  order 
was  thereupon  made,  that  the  proceedings  in  all  the  actions  but  one  should 
he  stayed  until  the  fifth  day  of  the  term  next  after  the  trial  of  that  one  ;  the 
defendants  admitting  their  subscription  to  the  policy,  the  plain  tiff  *s  interest, 
&C.  at  the  trial  of  the  first  action,  a  case  was  reserved  for  the  opinion  of  the 
court ;  and  the  court  being  of  opinion,  that  the  defendant  was  liable  only  to 
the  extent  of  the  money  paid  into  court,  gave  judgment  for  him  ;  but  the 
court  held,  that,  in  the  other  actions^  the  plaintiff  was  entitled  to  his  costs  up 
to  the  time  of  payment  of  money  into  court  (2) 


16.  The  Declaration.  "^^^  Declae- 

ATIOM. 

The  forms  of  action  on  a  policy  of  insurance  are  assumpsit  when  not  Forms  op  Ac- 
under  seal,  debt  and  covenant  when  under  seal.  '^^^* 

By  Stat  6  Geo.  1.  c.  18.  the  Royal  Exchange  and  the  London  Assurance  Stat  6  Geo.  i. 
Companies  must  be  sued  by  action  of  debt  or  covenant.  <^  i^- 

The  action  on  a  policy  of  insurance  being  transitory^  the  venue,  if  laid  in  Venue. 
a  different  county  from  that  in  which  the  cause  of  action  arose,  may  be 
changed  at  the  instance  of  the  defendant  on  the  usual  rule  (3),  unless  the 

such  payment,  pay  the  premium  into  court  in  unless  a  judge  shall  otherwise  order.     And 

the  other  action  under  this  rule,  and  that  the  it  is  further  ordered,  that,  if  the  defendant 

plaintiff  be  at  liberty  to  take  the  same  out  in  the  first  mentioned  action  to  be  tried, 

of  court ;  and,  if  he  elects  to  accept  such  pays  the  premium  into  court,  and  the  ver- 

premiums  in  satisfaction  of  such  action,  that  diet  is  found  for  the  defendant,  the  plaintiff, 

he  be  at  liberty  to  proceed  to  tax  his  costs  nevertheless,  shall  be  at  liberty  to  tax  his 

tt  aoy  time  either  before  or  after  the  ver-  costs,  sign  judgment,  and  issue  execution  in 

diet  in  the  first  mentioned  action.     And  it  the  other  action  for  such  costs,  unless  the 

is  further  ordered,  that,  if  the  verdict  be  defendant  pays  the  same  within  a  fortnight 

found  for  the  plaintiff  in  the  first  mentioned  after  the  verdict  in  the  action  which  shall  be 

action  to  the  satisfaction  of  the  judge  before  so  tried  as  aforesaid.*' 

vhom  the  same  may  be  tried,  then  the  de-  (1)  Vaughan  J.  dissent,     Foster  v.  Alvez, 

fendant  in  the  other  action  shall  pay  to  .the  3  Bing.   N.  C.  896.      Foster  v.  AUenby,  5 

plaintiff  the  amount  at.  the  sum  assured  by  Dowl.  P.  C.  619. 

him,  or  such  proportion  thereof,  as  the  ver-  (2)  PoweU  v.  Parkinson,  6  M.  &  S.   107., 

diet  fecovered  bears  to  the  sum  assured  by  the  vide  Redman  v.  ^Woodman,  5  Taunt  607. 

defendant  in  that  action,  together  with  the  BurstaU  v.  Horner,  7  T.  R.  372.    Archb.  C. 

eosts  up  to  that  time,  to  be  taxed  by  the  Att  Prac.  242. 

master,  within  a  fortnight  after  the  taxation  (3)  Tidd,   604.      Watkins  v.    Towers^  2 

of  the  plaintiff's  costs  in  the  action  tried.  T.  R.   275.     Cailland  v.  Champion,  7  ibid. 

And  it  is  further  ordered,  that,  if  the  money  205.     Hokroft  v.  CoUwest,  Andr.  66.     H6- 

be  not  so  paid,  the  plaintiff  shall  be  at  toarih  y,  WiUett,  Str.  1180.     Kirk  y.  Broad, 

liberty  to  file  a  declaration,  and  sign  judg-  Sayei,  7.,  sed  vide  Morrice    v.    Hurry,  7 

ment  by  default  for  the  amount  in  the  action  Taunt.  306.      Stanway  v.  Hesbp,  3  B.  St, 

in  which  the  money  is  neglected  to  be  paid,  C.  9. 
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ThI  DtCLAIl- 
ATIOV. 


Partivs. 


Statkmxiit  of 
THx  Poucr. 


Regulations  or 
qualifications 
indorsed  on  the 
policy. 


policy  be  under  seal.  (I)  The  application  for  changing  it  must  be  made 
(before  the  defendant  has  pleaded  either  in  abatement  or  in  bar)  (2)  upon 
an  affidavit,  that  the  cause  of  action  (if  any)  arose  in  the  county  of  A,  and 
not  in  the  county  of  B.,  or  elsewhere  out  of  the  county  of  A.  (3)  But  the 
venue  cannot  be  changed  where  the  cause  of  action  arises  outof  therealm.(4) 

The  action  may  be  brought  in  the  name  of  the  person  interested,  or  of 
the  person  in  whose  name  the  policy  was  effected.  (5)  Though  the  peru)n 
whose  name  is  used  in  the  policy  is  interested  in  the  property  insured  jointly 
with  another,  the  action  may  be  brought  in  his  separate  name,  the  joint 
interest  being  stated  in  the  declaration.  If  the  policy  be  effected  in  the 
names  of  two  persons,  when  only  one  of  them  is  interested,  the  action  mij 
be  brought  in  the  name  of  that  one.  (6)  If  brought  in  the  name  of  the 
party  interested  on  a  policy  effected  in  the  name  of  an  agent,  the  declaration 
states,  that  the  plaintiff  "  by  one  £.  F.  his  agent  in  that  behalf,  made,  &c." 

If  the  policy  be  effected  in  the  name  of  a  firm,  it  is  usual  to  aver,  that 
*'  the  plaintiffs,  by  the  name,  firm,  and  description  of  Messrs.  A.  and  B. 
and  Co.  &c."  as  in  the  policy.  (7) 

An  alien  enemy  cannot  maintain  an  action  on  a  policy  of  goods^  though 
they  were  shipped  before  the  war  commenced.  Nor  can  his  agent,  though 
a  creditor  of  the  insured  for  more  than  the  sum  insured.  (8)  Neither  can  a 
policy  on  the  property  of  an  alien  enemy,  though  of  British  manufaetaie 
exported  from  hence,  be  the  subject  of  an  action.  (9) 

In  stating  the  policy  it  must  be  described  according  to  its  legal  effect, 
and  a  material  variance  would  be  fataL  It  is  usually  set  forth  in  the  past 
tense  in  the  precise  terms  in  which  it  was  made. 

The  legal  effect  of  the  regulations  indorsed  on  a  policy  and  forming  apart 
of  it  must  be  stated.  (10) 

Thus,  in  an  action  on  a  valued  policy,  where  the  goods  had  been  esti- 
mated at  too  low  a  sum,  and  the  mistake  was  corrected  by  the  insertion  of 
an  increased  sum  in  the  margin,  the  declaration  stated  the  policy  according 
to  its  altered  state  without  noticing  the  original  value,  was  held  sufficient, 
because  at  the  time  of  the  alteration,  all  was  in  fieri,  (11) 

The  qualifications  introduced  into  the  contract  by  means  of  warrantiei 
or  exceptive  stipulation  should  be  stated.  (12) 

But  clauses  which  do  not  bear  upon  the  plaintiff's  cause  of  action,  and 
are  unnecessary  to  a  just  comprehension  of  it,  need  not  be  detailed  (IS) 
such  as  the  enumeration  of  all  the  perils,  when  the  loss  is  plainly  attributabk 
to  only  one  of  them. 


(1)  Tidd,  605.  Fottery.  Taylor,  1  T.  R. 
781.  WaU  V.  Danid,  1  B.  &  P.  425. 
Fenwiek  ▼.  Farrow,  I  Chitt  334. 

(2)  Wigley  v.  Dvbbint,  4  Bing.  18.  Ford 
V.  Gainer,  Sayer,  207.  The  venue  may 
be  changed  after  an  order  for  time  to  plead 
on  the  terms  of  pleading  issuably  ;  but  not 
in  town  causes  after  an  order  for  time 
to  plead,  where  the  terms  are  to  plead  issu- 
ably,  and  take  short  notice  of  trial,  because 
a  trial  would  by  that  means  be  lost  Tidd, 
608. 

(3)  Tidd,  609. 

(4)  CaiOand  v.  Champum,  7  T.  R.  205. 
Tidd,  610. 

(5)  Park  on  Insurance,  608.     Marshall 


on  Insurance,  688.     Hughes  on  Insuiacc^ 
463. 

(6)  Marthy.  Ao&f mom, 4  Esp.  N.P.CA 

(7)2  Chitt.  PI.  103.  n, 

(8)  Brandon  ▼.  N€$lntt,6  T.  R.-23.  (km 
y.  Bruce,  1 2  East,  225. 

(9)  Brutow  V.  Ihwert,  6  T.  R.  35.  FSaH 
Y.  Waters,  15  East,  26a 

(10)  Strong  v.  JBSaroey,  3  Bing.  S04. 

(11)  Robineon  v.  TMn,  I  Stark.  336. 

(12)  Strong  v.  RnU,  3  Bing.  315.  Bbsrf 
▼.  Richarde,  11  East,  633.  T^mpamg  ▼• 
Bumand,  4  Camp.  2a  Latham  t.  B^i^h 
2  B.  &  C.  20. 

(13)  CotUrm  r.  Cuff^  4  Taunt  S85. 
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It  is  not  requisite  to  state,  that  the  instruraent  was  stamped.  "^"^  Declar- 


The  insurer's  subscription  of  the  policy  and  promise  to  become  an  insurer 


ATION. 


are  then  stated.  Stamp. 

The  promise  b  an  inference  of  law,  which  requires  no  further  proof  than  "^"^  Subscrip- 
the  execution  of  the  policy  by  the  defendant.  And  where  a  policy  in  the 
conunon  printed  form  on  ship  and  goods  contains  a  written  memorandum 
dechuring  the  insurance  to  be  on  goods,  a  general  averment  is  proper,  that 
the  defendant  became  an  insurer  on  the  premises  mentioned  in  the 
policy  (1);  for  the  effect  of  the  memorandum  is  to  confine  the  policy  to  the 
goodS;  and  the  word  "  premises  "  is  an  apt  description  of  the  subject-matter 
by  reference  to  the  previous  part  of  the  declaration. 

The  shipment  of  the  goods  on  board  is  then  stated. 

If  by  the  terms  of  the  policy  the  loading  is  required  to  take  place  at  a  Sbiphknt  or 
certain  port,  it  seems,  that  the  declaration  should  state  them  to  have  been  ™'  Goods. 
laden  at  that  port  (2) ;  or  if  the  policy  be  on  goods  of  a  particular  nature, 
or  distinguished  by  certain  marks,  it  should  appear  from  the  record  that  the 
goods  sought  to  be  protected  corresponded  with  the  description  in  the 
contract  (3) 

But  if  a  declaration  state,  that  the  policy  was  on  indigo  and  bale  goods, 
that  divers  goods  were  shipped  of  great  value,  that  the  insured  were  inter- 
ested in  them,  and  that  the  policy  was  made  on  the  said  goods  for  the  use 
and  benefit  and  on  the  account  of  the  insured^  this  statement  is  sufficient  on 
special  demurrer.  (4) 

By  Reg.  Gen.  Hilary  Term,  4  Will.  4.  r.  5.,  in  actions  on  policies  of  in-  Avermeot-  or 
iurance  the  interest  of  the  assured  may  be  averred :  thus,  "  that  A.,  B.,  C,     *"*""• 
uk!  D.,  or  some  or  one  of  them,  were  or  was  interested,"  &c. ;  and  it  may 
also  be  averred,  **  that  the  insurance  was  made  for  the  use  and  benefit,  and 
on  the  account  of  the  person  or  persons  so  interested." 

The  declaration,  whether  the  policy  be  effected  on  ship^  goods,  or  freight,   Parties  must 
most  correctly  describe  the  parties  in  whom  the  interest  is  vested.  (5)  ^  *^-bS*^^ 

But  prefatory  matter  unnecessarily  introduced  into  the  declaration,  un-  «  ^        ^^^ 
connected  with  the  averment  of  interest,  and  not  referred  to  by  it,  may  be  ter. 
ngected'  as  surplusage.  (6) 

An  averment  of  interest  at  the  time  of  effecting  the  policy  is  immaterial^  AYerment  of 
ind  if  alleged,  need  not  be  proved ;  it  is  sufficient  to  prove,  that  the  interest  ?'®'^  *1»*^J^ 
was  vested  during  the  period  of  the  risk.  (7)  ing  the  policy. 

**  A  change  in  the  interest  after  the  policy  is  effected,  much  less  after  the 
loas  has  happened,  cannot  be  set  up  as  an  answer  by  the  underwriters,  against 
t  chdm  for  such  loss."  (8) 

Although  the  subject-matter  of  the  insurance  must  be  properly  described,  Nature  of  in- 
the  nature  of  the  interest  may  in  general  be  left  at  large.  (9)     If  the  right  of  **^JaJf"^d^ 
action  be  founded  upon  an  usage  in  derogation  of  a  general  rule  of  law,  the  scrit>ed. 
oag  e  must  be  stated :  —  but  it  need  not  be  stated,  if  it  only  modifies  an  ex- 
ception to  a  general  rule  of  law.  (10) 

(1)  HoM^tam  ▼.  Ewbtmk,  4  Camp.  88.  (7)  Rhind  v.  mikinson,  2  Taunt.  237. 

{2)  IhSymnuUr.Shedden,2B,&F,lSS»  (8)  Per    Tindal    C.    J.     in    Sparkes    v 

(S)  Ibid.  MarshaU,  2  Bing.  N.  C.  776. 

(^)  l*>id.  (9)  Crowley  v.  Cohen,  S  B.  &  Ad.  478. 

(5)  Pope  T.  Fry,  2  B.  &  P.  240.  3  Esp.  (10)  Hurleu  ▼.  MilwanL  1  Jones  &  Carey 
N.  P.  0.185.  (Iriab),  224.                                                  ^ 

(6)  Ltiema  t.  CroMJkrdy  2  N.  R.  309. 
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The  Declar- 
ation. 

Person  who 
has  several  in- 
terests in  a 
cargo. 


Interest 
founded  on 
freight. 

When  interest 
created  by  cer- 
tain special  cir- 
cumstances. 

Joint  owners 
of  property  in- 
sured. 

Saiuho  of 
Vessel. 


Period  of 
Loss. 


Cause  of  Loss. 


A  person  who  has  several  interests  in  a  cargo,  viz.  as  partner  in  seTeo- 
sixteenths,  as  consignee  of  the  whole,  and  as  having  a  lien  on  the  whole  for 
advances,  may  protect  them  all  by  one  insurance,  without  expressing  in  the 
policy  the  number  or  nature  of  his  interests.  (1) 

An  averment  of  interest  is  requisite  in  the  case  of  a  policy  effected  on  a 
British  ship,  as  well  as  in  the  case  of  a  policy  on  a  foreign  ship,  effected  to 
protect  an  actual  interest ;  unless  the  policy  contain  a  clause,  denoting  the 
proof  of  interest  to  be  unnecessary,  as  the  words  "  interest  or  no  interest," 
"  without  proof  of  interest  than  the  policy,"  or  others  to  the  like  effect  (2) 

Where  the  interest  is  founded  on  freight  or  profits,  the  contract  must  be 
so  stated  in  the  declaration.  (3) 

When  the  interest  is  alleged  to  be  created  by  certain  special  drenm- 
stances,  the  averment,  if  not  made  out  in  proof,  cannot  be  rejected  as  sur- 
plusage, for  if  it  were  struck  out  of  the  declaration,  there  would  be  oo 
foundation  for  the  action.  (4<) 

Joint  owners  of  property  insured  for  their  joint  use,  and  on  their  joint  ac- 
count, cannot  recover  upon  a  count  on  the  policy  averring  the  interest  to 
be  in  one  of  them  only.  (5) 

An  averment  that  the  ship  sailed  on  the  voyage,  is  introduced  to  sheva 
compliance  with  the  requisitions  of  the  policy.  But  whether  the  ship  sailed 
before  or  after  the  making  of  the  policy  is  quite  immaterial ;  for  em 
policy  contains  the  words  **  lost  or  not  lost,"  and  protects  the  insured 
against  the  perils,  that  have  or  shall  come  to  the  detriment  of  the  pro- 
perty. (6) 

But  with  regard  to  the  period  at  which  the  loss  took  place,  an  averment) 
that  a  ship  was  lost  after  she  had  received  her  cargo  on  board  and  sailed 
on  the  voyage,  is  not  satisfied  by  proof,  that  she  was  driven  from  her  moor- 
ings and  lost  before  the  commencement  of  the  voyage.  (7) 

The  cause  of  the  loss  must  be  correctly  stated,  because  the  declaration  is 
to  apprise  the  underwriters  of  the  nature  of  the  claim,  and  to  enable  them 
to  prepare  their  defence.  Therefore,  if  a  loss  be  alleged  by  perils  of  the 
sea,  and  it  appear  to  have  happened  from  barratry,  the  variance  is  fatal  (8) 

A  statement  of  the  particular  facts  which  occasioned  a  loss  may  there 
fore  be  preferable,  in  some  eases,  to  ascribing  it  to  one  of  the  perils  specified 
in  the  policy :  in  other  cases,  where  the  law  is  doubtful,  such  a  statement 
may  be  advisable,  because  the  question  of  law  is  raised  on  the  record,  and 
the  opinion  of  a  higher  court  may  be  obtained,  if  it  be  desired ;  a  minute 
statement  may  also  be  advisable,  because  the  facts  will  be  admitted  in  case 
of  payment  of  money  into  court.  (9) 

A  loss  by  barratry  is  well  alleged,  though  the  proof  is,  that  it  happened 
by  the  act  of  an  enemy  and  by  barratry  jointly.  (10) 


(1 )  CamUhers  v.  Sheddon,  6  Taunt.  14. 

(2)  CouwinB  V.  Nante»t  3  ibid.  513.,  sed 
vide  Kdlner  v.  Le  Meturier,  4  East,  396. 
Craufurd  v.  Hunter,  8  T.  R.  15.  Nantea 
V.  Thompton,  2  East,  385. 

(3)  Lucena  v.  Craufurd,  2  N.  R.  309. 

(4)  Per  .Cbambre  J.  in  ibid.  If  action  be 
founded  upon  an  usage,  vide  Hurley  v.  Mii' 
Ufard,  I  Jones  &  Carey  (Irbh),  224.,anti, 
2207. 

(5)  Bea  V.  j4nsley,  16  East,  141. 

(6)  Peppin  v.  Sohnuma,  5  T.  R.  496. 


1 


(7)  AbitM  V.  Brigtow,  6  Taunt.  464. 

(8)  CuUen  v.  Buikr,  4  Camp.  289. 
Stark.  138. 

(9)  In  the  case  of  -a  double  insunoee  ts 
a  full  amount,  under  each  poUej,  the  in- 
sured can  recover  to  the  eztmt  of  hi»  lo* 
from  either  of  his  insurers ;  and  up» 
principle  it  seems,  that  an  action  migltt  be 
maintained  by  such  payee  against  tiie  oa- 
sued  insurer  for  a  proportionate  part. 

(10)  ToubiUn  T.  Anderson,  1  Taunt  2S7. 
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It  seems,  that  if  a  declaration  on  a  policy  of  insurance  lay  the  loss  by  the   The  Dsclar- 

perila  of  the  seas^  the  plaintiff  may  recover  upon  proof,  that  the  ship  was  1 

wrecked,  although  this  may  have  been  occasioned  by  the  barratry  of  the 
master  and  mariners,  (i) 

As  it  is  not  necessary  to  aver  the  fact  whereby  the  loss  is  occasioned  (2)  Barratry. 
in  the  very  words  of  the  policy,  provided  the  fact  alleged  be  within  the 
meaning  of  these  words,  in  a  case  where,  by  the  policy,  the  insurance  was 
against  the  barratry  of  the  master,  and  the  breach  assigned  in  the  declar- 
ation was,  that  the  ship  was  lost  by  the  fraud  and  neglect  of  the  master,  the 
declaration  was  holden  to  be  good ;  for  barratry  imports  fraud,  and  he  who 
comnuts  a  fraud  may  properly  be  said  to  be  guilty  of  neglect,  viz.  of  his 
doty. 

The  averment  of  the  amount  of  loss  is  not  material,  provided  it  be  framed  Amount  of 
in  terms  sufficiently  comprehensive.     For  a  total  loss  may  be  given  in  evi-  -^^^ 

dence  under  an  allegation  of  a  partial  loss.  (3) 
The  damages  are  severable,  and  a  plaintiff  may  recover  less,  though  he  Damages 

cannot  recover  more,  than  those  alleged  in  the  declaration.  aeTorabie. 

The  plaintiff  may  give  in  evidence  any  damages  that  is  "  within  the  cause 

of  action  as  stated^**  without  its  being  specially  averred.  (4) 
When  an  adjustment  has  taken  place,  it  need  not  be  declared  upon 

•pecially,  but  may  be  given  in  evidence  as  an  admission.  (5) 
By  R^  Gen.  4  WilL  4.  r.  5.  '^  two  counts  upon  the  same  policy  of  insur-  Reg.  Gen.  4 

anoe  are  not  to  be  allowed.    But  a  count  upon  a  policy  of  insurance,  and  a  ^^^^'  ^'  '-  ^' 

count  for  money  had  and  received,  to  recover  back  the  premium  upon  a  ^iii^,^^*bl^al. 

contract  implied  by  law,  are 'to  be  allowed.     Two  counts  on  the  same  lowed. 

charter-party  are  not  to  be  allowed.     But  a  count  for  freight  upon  a  char-  Money  had  and 

ter-party,  and  for  freight  pro  raid  itineris  upon  a  contract  implied  by  law,  '«ceivea. 

ace  to  be  allowed." 
The  account  stated  may  be  joined,  "  and  there  may  be  several  breaches  "  Account 

of  the  same  contract"  "*'*^-** 


17.  The  Pleadings. 

If  assumpsit  be  the  action  instituted,  the  defendant  can  plead  any  plea  Thk  Plead- 

applicable  to  that  form  of  action.  (6)  "'°'** 

The  same  observation  will  apply  to  the  actions  of  debt  (7)  and  cove- 
nant (8) 

If  either  the  Royal  Exchange  or  London  Assurance  Companies  be  de-  Royal  £x- 

fendants,  it  has  been  enacted  by  stat  11  Geo.  1.  c.  SO.  s.  4S.  that  in  aU  d^^f^u'^J^" 

actions  of  debt  against  either  of  the  said  corporations,  or  upon  any  policies  Companies. 

of  insurance  under  their  common  seal,  it  shall  be  lawful  for  them  to  plead  stat  li  Geo.], 

generally,  that  "  they  owe  nothing  to  the  plaintiff"  in  such  action,  and  in  ^  ^o.  8.43. 
ictions  of  covenant  upon  such  policies  to  plead  generally  that  '<  they  have  not 

(1)  ffeyiman  ▼.  UmiA,  2  Camp.  149.  194.      Chrutian  v.  Coombe,  2  Esp.  N.  P.  C. 

(S)  Kniffht  ▼.  Cmitbridgt,    1  Ld.  Raym.  489.      De  Garron,  v.   GdBmiithj   Park    on 

1S49.     Str.  481.     8  Mod.  230.  Infiurance,  194.       Sheriff  v.  PUU^  5  Esp. 

(S)  Gardimer  ▼.  Crotudale,  2  Burr.  904.  N.  P.  C.  96. 

1  W.  Black.  198.  (6)   Vide  ante,  364—401.  tit.  Assumpsit. 

(4)  Cory  ▼.  Kin^f,  R.  T.  H.  304.  (7)   Vide  ani^  1180—1193.  tit.  Debt. 

(5)  Rogers  ▼.  Ma^lar,  Park  on  Insurance,  (8)  Videante,ll4S — 1 169.  tit.  Covin  ant. 

7   B 
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Thk  Plbad- 

INGS. 


Reg.  Gen.  H. 
T.  4  Will.  4. 


Unseaworthi- 
ness of  ship. 


Vessel  lost  by 
the  wrongful 
conduct  of  the 
master. 


Eyidsxcx. 

Thk  Policy. 

Must  be 
stamped. 

Signature  of 
party. 


Written  au- 
thority. 
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broke  the  covenant  in  such  policy  contained,  or  any  of  them.**  And  if 
issue  be  joined  thereupon,  it  shall  be  lawful  for  the  jury,  if  they  see  cause  to 
find  a  verdict  for  the  plaintifi^,  to  give  such  part  only  of  the  sum  demanded 
if  it  be  in  debt,  or  so  much  in  damage  if  it  be  in  covenant,  as  it  shall  appett 
to  them  upon  the  evidence  such  plaintiff  ought  in  justice  to  have. 

Under  Reg.  Gen.  Hilary  Term,  4  Will.  4.,  "  in  all  actions  of  aswmptU  the 
plea  of  non  assumpsit  shall  operate  only  as  a  denial,  in  fact,  of  the  expr» 
contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which  the  eontrad 
or  promise  alleged  may  be  implied  by  law  ;*'  e,  g*  "  the  plea  will  operate  v 
a  denial  of  the  fact,"  *'  in  an  action  on  a  policy  of  insurance,  of  the  subserip- 
tion  to  the  alleged  policy  by  the  defendant,  but  not  of  the  interest,  of  the 
commencement  of  the  risk,  of  the  loss,  or  of  the  alleged  compliance  witb 
warranties." 

A  plea  to  an  action  on  a  policy,  that  the  ship  became  unseaworthy 
after  the  voyage  commenced,  and  might  have  been  made  seaworthy  witli 
reasonable  care,  was  holden  insufficient  on  demurrer,  assigning  for  canse, 
that  it  was  not  averred  in  the  plea,  that  the  loss  was  in  anywise  caused  by 
reason  of  the  plaintiff  not  repairing,  amending,  or  rendering  the  said  ship 
seaworthy.  (1) 

To  a  declaration  on  a  time  policy  for  six  months,  stating  a  Ices  by  perib 
of  the  sea,  the  defendant  pleaded,  that  though  the  vessel  was  lost  by  perils 
of  the  sea,  yet  that  such  loss  was  occasioned  wholly  by  the  wrongful  negl^ 
and  improper  conduct  (the  same  not  being  barratrous)  of  the  master  and 
mariners  of  the  ship  by  wilfully,  wrongfully,  negligently,  and  iroproperiy  (btf 
not  barratrously)  throwing  over  so  much  of  the  ballast,  that  the  vessel  be- 
came unseaworthy,  and  was  lost  by  perils  of  the  sea,  which  otherwise  she 
would  have  encountered  and  overcome.  The  jury  having  at  the  trial  foaDda 
verdict  for  the  defendant  on  this  issue,  it  was  held,  on  a  motion  for  judg- 
ment non  obstante  veredicto^  that  the  plea  was  bad,  and  that  the  underwriteis 
were  liable  for  the  consequences  of  the  wilful  but  not  barratrous  act  of 
the  master  and  crew,  in  rendering  the  vessel  unseaworthy  before  the  end 
of  the  voyage,  by  throwing  overboard  a  part  of  the  ballast.  (2) 


18.  Evidence. 

The  policy  must  be  produced  properly  stamped,  and  proved  either  bj 
evidence  of  the  defendant's  signature  or  that  of  his  agent ;  and  in  the  latter 
case  the  authority  of  the  agent  must  also  be  proved  (3),  either  by  the  direct 
evidence  of  the  agent,  who  is  a  competent  witness  for  the  purpose,  or  by 
proof  of  his  handwriting,  and  evidence,  that  he  is  the  general  agent  of  the 
defendant  for  these  purposes,  or  that  he  has  been  specially  authorised  in  the 
particular  instance.  (4) 

If  a  written  authority  have  been  given,  it  should  be  produced  and  proved.(5) 

(1)  HoBingworth  v.  Brodnck,  7  A.  &  £.  B.   R.,  L.   P.  B.   S64;    Dampier'^  MSS. 

40.     A  plea  stating,  that  the  plaintiff  was  Lincolii*B  Inn  Library, 

bom  out  of  the  ligeance  of  the  king,  and  (2)  Dixon  y,  Sadler,  5  M,  &  Vf' 405.  S.C 

that  the  persons  exercising  the  powers  of  an^,  2128,  2124. 

goyemment  in  the  country  where  he  was  (3)  Johnwn  v.  Mason,  1  Esp.  N.  P.  C,89. 

bom  are  enemies  of  the  king,  is  not  good  :  (4)  3  Stark.  £v.  3d  ed.  866. 

it  ought  to  state,  that  the  plaintiff  Atm«e{^  is  (5)  Ibid, 
an  enemy.     Caueres  v.  Bell,  Feb.  8.    1 799, 
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Proof  of  aathority  may  also  consist  in  shewing^  that  the  defendant  has  in      Eyn>EMc?«. 
other  instances  recognised  the  authority  of  the  agent  to  subscribe  policies   Recognition  of 
for  him  by  payment  of  losses  due  upon  such  policies,  or  that  he  has  ad-  authority, 
mitted  the  making  of  the  policy  in  the  particular  instance^  as  by  paying 
money  into  court  generally.  (1) 

Proof  of  subscription  by  an  authorised  agent,  will  satisfy  an  allegation  of 
rignatare  by  the  defendant  (2) 

Upon  an  undertaking  to  effect  an  insurance  according  to  special  instruo-   Duties  of  agent 
tions,  a  part  of  the  duty  implied  is  to  give  notice  to  the  employer  in  case  ]^  effecting  an 
of  failare,  and  an  actual  promise  to  that  effect,  though  averred  in  the  de- 
claration, need  not  be  proved.  (8) 

Parol  proof  of  what  passed  at  the  time  of  effecting  the  policy  Is  inadmis- 
sible. (4)  Mercantile  usage  means  the  general  usage  of  the  whole  trade  in 
the  place  where  the  policy  is  effected,  and  not  the  particular  usage  of  any 
limited  class  of  persons  (5),  and  is  admissible  to  explain  the  terms  of  the 
policy,  but  not  to  add  to  or  vary  its  stipulations.  (6) 

The  actual  possession  of  a  ship  by  the  party  in  whom  the  interest  is   Plaiiitiff's 
•lleged  to  be,  and  acte  of  ownership  by  him,  afford  in  this,  as  in  other  ^'^■■■"• 
cases,  presumptive  evidence  of  title.  (7)  ^*  ®™'' 

Where  a  ship  was  purchased  in  a  foreign  country,  a  copy  of  a  bill  of 
sale  issued  by  a  public  officer,  authorised  by  law  to  authenticate  the  original 
and  to  make  copies,  was  admitted  as  evidence  of  the  fact.  (8) 

It  is  sometimes  necessary  to  resort  to  the  register,  as  where  the  party 
claims  through  a  transfer  under  which  he  has  not  had  actual  possession ; 
for  then  the  bill  of  sale  is  a  medium  of  proof  essential  to  his  title,  and  that 
will  be  of  no  effect,  unless  the  requisites  of  the  registry  acts  have  been  com- 
plied with.  It  is  a  matter  of  prudence,  although  it  may  not  be  of  strict 
necessity,  to  be  prepared  with  such  evidence  wherever  the  possession  has 
been  of  short  duration ;  or  of  an  ambiguous  character ;  or  is  likely  to  be 
encountered  by  contrary  evidence.  (9) 

Where  title  is  claimed  by  transfer  upon  a  sale,  it  is  not  only  necessary  to  When  title 
produce  and  prove  the  execution  of  the  bill  of  sale  and  also  the  possession  <^hii°^  ^7 
of  the  vessel  by  the  vendors  in  the  usual  way,  but  also  to  prove,  that  the 
requisites  of  the  registry  acts  (10)  have  been  complied  with. 

By  Stat  6  Geo.  4.  c  1 10.  s.  43.  every  person  shall,  ori  reasonable  request  stat.  6  Geo.  4. 
nuuie  to  the  collector  of  the  customs,  have  inspection  of  all  oaths  and  affidavits  e.  no.  s.  4S. 
made  by  owners  or  proprietors,  and  of  registers  relative  to  any  ship ;  and  Proof  of  in- 
copies  being  proved  to  be  true  copies,  shall  be  receivable  in  any  court  of    ^"*  *"    *^* 
lav. 

The  objects  of  the  registry  acts  were  aliene  from  those  of  evidence.    A  Registry  acts, 
register  is  frequently  essential  to  the  communication  of  a  title,  and  the  want 
of  it  is  in  many  instances  conclusive  to  disprove  a  title,  but  in  other  respects 
the  ioitrument  is  a  mere  private  document,  and  it  has  no  operation  as 

(1 )  Bariaw  ▼.  Leekie,  4  Moore,  8.  Grant  (6)  Vide  anii,  1547—1550.  tit.  Evidbkcs. 
▼.  Hai,4  Taunt.  38a  Need  v.  Erving,  1  £sp.  (7)  Abbott  on  Shipping,  by  Sbee»  78.  /2o- 
N.  P.  C  61.  hertsoH  v.  French,  4  East,  130. 

(2)  NiehUum  t.  Crcfi^  2  Burr.  1 188.  (8)    Woodward  t.  Larking,  3  Esp.  N.  P.  C. 

(3)  CaUander  T.  Oebiche,  5  Bing.  N.  C.  58.  286. 

(4)  WeUan  ▼.  Emety  1  Taunt.  115.  (9)  3  Stark.  £▼.  3d  ed.  868. 

(5)  Gahag  v.  JJagd^  3  B.  &  C.  793.  (10)  Sut.  6  Geo.  4.  c.  1 10. 
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evidence,  but  that  which  it  derives  from  the  general  principles  of  evidence. 
Proof  of  a  registry  of  a  ship  in  the  name  of  one  or  more  persons  is  do 
evidence  for  them  to  prove  any  interest  in  them  (I),  for  it  amounts  to 
nothing  more  than  their  declarations.  (2) 

Where  the  defendant,  who  was  sued  as  part  owner  for  repairs  done  to  a 
ship,  relied  on  a  previous  transfer  of  his  share,  and  proved  a  bill  of  sale  of 
that  share  to  a  third  person,  in  which  it  appeared,  that  the  certificate  was 
not  truly  recited  :  —  It  was  held,  that  no  interest  passed,  and  that  the  de- 
fendant was  still  liable.  (3) 

Where  the  interest  is  on  goods,  it  may  be  proved  by  evidence  of  pos- 
session of  the  goods  by  the  assured  or  his  agent,  and  by  acts  of  domioioD 
and  ownership. 

The  ownership  is  also  evidenced  by  bills  of  sale,  bilb  of  parcels,  bills  of 
lading,  custom-house  clearances,  &c. ;  and  such  documentary  evidence  of 
this  nature  as  can  be  procured,  ought  to  be  produced,  in  proof  of  the  interest 
as  alleged ;  but  a  bill  of  lading  is  not  evidence  of  the  shipment  (4) 

Where  goods  have  been  ordered  by  the  assured,  a  delivery  to  an  agent 
or  on  board  a  ship,  according  to  the  directions  of  the  latter,  is  a  delivery  to 
him. 

The  production  of  a  bill  of  parcels  from  the  seller  abroad^  with  the  receipt 
to  it,  and  proof  of  the  handwriting,  has  been  held  to  be  sufficient  proof  of 
the  interest  of  the  assured.  (5) 

When  the  policy  is  on  freight,  the  insured  must  prove  that,  but  for  tk 
intervention  of  the  perils  of  thie  sea  insured  against,  some  freight  would  ban 
been  earned,  either  by  shewing,  that  some  goods  were  put  on  board,  or  that 
there  was  an  inception  of  the  right  to  freight  under  the  charter-partyi  or 
some  other  express  or  implied  contract.  (6) 

The  loss  accruing  by  reason  of  the  insured  being  deprived  of  the  means 
of  carrying  his  own  goods  in  his  own  ship,  is  recoverable  under  such  a 
policy.  (7) 

Where  the  insurance  is  on  a  particular  voyage,  it  is  necessary  to  prove  an 
inception  of  the  identical  voyage.  (8) 

This  may  be  done  by  the  testimony  of  the  master  or  other  officer 
acquainted  with  the  circumstances,  or  where  the  ship  and  crew  have  been 
lost  by  means  of  written  directions,  or  copies  of  them  transmitted  to  the 
master  by  acts  done  by  him,  licenses,  charter-parties,  entries,  ciearaooe% 
convoy  bonds,  &c.  preparatory  to  the  departure  of  the  vessel,  and  wbick 
indicate  her  destination.  (9) 

Where  the  ship  is  warranted  to  sail  on  a  particular  day,  or  before  or 
after  a  particular  day,  the  plaintiflT  must  prove  his  compliance  with  the 
terms.  (10) 

Whether  the  loss  proved,  will  satisfy  the  averment,  is  a  question  for  the 
court ;  but  the  proof  must  correspond  in  substance  with  the  averments. (11) 


(1)  Pirie  v.  Andenon,  4  Taunt  652.     3 
Stark.  Ev.  3d  ed.  870. 

(2)  Flower  v.  Young,  3  Camp.  240. 

(3)  WtMUrdeU  v.  Dale,  7  T.  R.  306.,  vide 
etiam  Camden  v.  Anderson,  5  ibid.  709. 

(4)  Diekaon  v.  Lodge,  1  Stark.  226. 

(5)  Rusael  v.  Boheme^  Str.  1 127. 


(6)  Bavideon  t.  WiDasey,  1  M.  &  &  SIS. 
Flint  V.  Fiemyng,  1  B.  &  Ad.  45. 

(7)  Per  Baylcy  J.  in  FUut  w.  Fkm/H* 
1  B.  &  Ad.  45. 

(8)  KoeUr  t.  Innea,  R.  &  M.  336. 

(9)  Cohen  v.  HinMey,  2  Camp.  Si- 

(10)  Hore  ▼.  fFhitmore,  Cowp.  784. 

(11)  Abitbol  Y.  Bnsiow,  6  Taunt.  464. 
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If  it  appear,  that  the  loss  may  be  fairly  attributed  to  sea  damage,  or  any  Evidbkck. 
other  unforeseen  misfortune,  but  yet  the  insurers  mean  to  allege,  that  the  ship  when  loss  or 
at  her  departure   was   not    seaworthy,   the  onus  prohandi   will   lie  on  disability  can 

them. (I)  be  ascribed  to 

^  ^  sea  cianiase. 

The  age  of  the  ship  is  not  of  itself  any  proof  of  unseaworthiness,  but  is 
of  weight  in  evidence.  (2) 

Upon  a  question  concerning  the  seaworthiness  of  a  ship,  after  the  evi- 
dence of  persons  who  have  been  examined  as  to  her  condition^  experienced 
shipwrights,  who  never  saw  her,  may  be  called  to  say,  whether,  upon  the 
facts  sworn  to,  she  was  in  their  opinion  seaworthy  or  not.  (S) 

A  sentence  of  condemnation  for  insufficiency,  after  a  survey  by  a  vice- 
admiralty  court,  although  received  as  conclusive  to  prove  the  fact  of  con- 
demnation, was  refused  as  evidence  of  the  facts  contained  in  it,  that,  from 
prior  defects,  unseaworthiness  might  be  presumed.  (4) 

The  evidence  of  a  survey  is  not  conclusive,  but  only  raises  a  presumption  Effect  of  pre- 
that  the  vessel  was  in  repair,  and  it  is  optional  with  the  insurer  to  prove  the  ^^^^  surveys, 
contrary. 

If  a  ship  have  sailed  (5),  and  no  intelligence  has  been  received  of  her  Missing  ship, 
within  a  reasonable  time  afterwards,  a  presumption  arises,  that  she  is  lost, 
hut  the  question  of  loss  or  no  loss  belongs  to  the  jury. 

In  these  cases  it  is  advisable  to  have  evidence  of  some  collateral  facts 
which  tend  to  fortify  the  presumption  of  loss,  such  as,  that  other  vessels 
which  sailed  at  the  same  time  did  actually  arrive  (6),  the  usual  length  of  the 
voyage,  the  difficulty  of  navigation,  the  prevalence  of  tempestuous  weather 
likely  to  occasion  danger. 

A  foreign  sentence  of  condemnation  (7)  is  not  evidence  to  prove  a  cap-   Catture. 
tare,  until  a  foundation  has  been  laid  for  it,  by  proof  of  a  capture  in  fact ; 
after  such  proof,  the  sentence  is  evidence  to  shew  the  grounds  of  condemn- 
ation. (8) 

A  count  on  a  policy  of  insurance  laying  the  loss  by  capture,  is  sustained 
by  evidence,  that  the  ship  was  captured  by  a  privateer,  although  this  hap- 
pened from  a  collusion  between  the  master  of  the  ship  and  the  commander 
of  the  privateer,  and  the  plaintiff  might  have  recovered  under  a  count  laying 
the  loss  by  the  barratry  of  the  master.  (9) 

Lloyd's  books  are  evidence  of  a  capture,  but  not  of  notice  of  a  loss  to 
any  person  in  particular,  unless  it  be  to  a  subscriber,  but  may  go,  coupled 
with  other  evidence,  to  the  jury.  (10) 

If  an  insured  declare  upon  a  total  loss  by  capture,  and  after  proving  a 
capture  shew  a  recapture,  upon  which  proceedings  were  had  in  an  admi- 
ralty court,  he  cannot  recover  without  proving  the  proceedings  in  the 
admiralty  court  under  seal,  though  he  only  claim  the  amount  of  the  loss 
BQstained  by  the  salvage  proceedings  and  sale.  (11) 
% 

(1)  Manhall  on  Insurance,  151.  (6)  Newby  v.  Read,   Park  on  Insurance^ 

(2)  Watwm  ▼.  Clark,  1  Dow,  344.  106. 

(3)  Beckwith  v.  S^botham,  1  Camp.  117.  (7)  Antd,  1653—1657.  tit.  Evidencx. 
ThonUom  ▼.  Ropal  Bxehangt  AtturanceComp.  (8)  Marahall  v.  Parker,  2  Camp.  69. 
Peake*8  N.  P.  C.  37.  (9)  Arcangelo  v.  Thompson,  ibid.  620, 

(4)  Wright  ▼.  Betmard,  Park  on  Insur-  (10)  Abd  v.  FotU,  3  Esp.  N.  P.  C.  242., 
uce,  61  p.     Marshall  on  Insurance,  152.  ante,  1669. 

(5)  Antk^  2151.  (II  )   Thelluswn  v.  Shedden,  2  N.  R.  22S. 
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If  the  defendant  on  a  policy  would  impugn  the  plaintiff's  right  to  recover 
for  a  loss  by  capture^  on  the  ground,  that  the  condemnation  appears  by  tbe 
sentence  of  a  foreign  court  to  have  proceeded  on  the  want  of  certain  doci- 
ments,  not  required  by  the  law  of  nations,  which  the  plaintiff  ought  to  baw 
provided,  it  is  for  the  defendant  to  shew  by  etidence,  tke  foreign  kw  or 
treaty,  which  renders  such  documents  necessary.  (1) 

A  sentence  condemning  as  enemy's  property  a  cargo,  which  the  nafiter 
had  barratrously  carried  into  an  enemy's  blockaded  port,  although  it  maj 
be  conclusive  evidence,  that  the  cargo  was  enemy's  property  at  the  tisie  of 
capture  and  condemnation,  does  not  dbprove  the  allegadcHi,  that  the  oaigo 
was  lost  by  the  captain's  barratrously  carrying  the  cargo  to  places  unknown, 
whereby  the  goods  were  confiscated.  (2) 

In  an  action  by  the  assured  of  goods  against  the  underwriters  for  a  ]m 
by  the  barratry  of  the  master,  proof  that  the  person  who  was  described  in 
the  policy  as  master,  and  who  was  treated  with  and  acted  as  such,  carried 
the  ship  out  of  her  course  for  fraudulent  purposes  of  his  own,  is  piirndfatk 
sufficient  for  the  plaintiff  to  recover,  without  shewing  negatively,  that  he 
was  not  the  owner^  or  that  any  other  person  was.  (3) 

Where  the  policy  is  an  open  one,  it  is  incumbent  on  the  plaintiff  to  prove 
the  extent  of  his  loss ;  and  so  he  must  in  the  case  of  a  valued  policy,  wi«e 
the  loss  is  partial  (4) :  but  in  the  case  of  a  valued  policy  and  total  k»B, 
proof  of  the  extent  of  the  loss  is  not  necessary,  for  the  object  of  a  vBlDed 
policy  is  to  supersede  all  disputes  as  to  value ;  and  if  some  interest  be 
proven,  in  order  to  shew  that  the  case  ia  not  within  the  stat.  19  Geo.  &  it 
will  suffice.  (5) 

If  there  be  no  evidence  as  to  the  amount  of  loss  by  which  the  jury  cbd 
estimate  the  extent,  the  plaintiff  will  be  entitled  to  nominal  damages.  (6) 

The  certificate  of  an  agent  for  Lloyd's  at  a  foreign  port,  ascertaining  an 
average  loss  on  a  cargo  damaged  by  sea  water,  is  not  of  itself  admiffible 
evidence  as  to  the  amount  of  the  loss  in  an  action  by  the  assured  agiui^ 
the  underwriter  in  this  country.  (7) 

An  adjustment  is  proved  by  evidence  of  the  signature  of  the  undenrritfft 
or  his  agent,  with  proof  of  the  authority  of  the  latter ;  and  it  seema,  unlev 
the  contrary  be  proven,  that  an  agent  who  has  authority  to  subacribea 
policy,  has  also  authority  to  sign  an  adjustment  of  loss.  (8) 

The  usual  acknowledgment  in  the  policy  of  the  receipt  of  the  premhiB 
by  the  underwriter  from  the  broker,  is  conclusive  evidence  of  the  ftict,  in  aa 
action  by  the  assured  to  recover  the  premium.  (9) 

In  an  action  by  the  assured  against  an  underwriter  for  a  return  of  p^ 
mium,  the  policy  is  concluaive  evidence  of  the  receipt  of  the  premiom  hf 
the  defendant  (10) 


(1)  Le  Cheminant  v.  Pearson,  4  Taunt. 
367. 

(2)  Goldgchnudt  ▼.  Whiimore,  3  ibid.  508. 

(3)  Ross  V.  Hunter,  4  T.  R.  S3. 

(4)  G<fram  v.  Sweeting,  2  Saund.  201.  n, 

(5)  Lewis  ▼.  Rwker,  2  Burr.  1171.  3 
SUrk.  £y.  Sd  ed.  880. 

(6)  Tanner  v.  Bennett,  R.  &  M.  182.,  vide 
as  to  estimating  the  amount  of  the  loss  on 
freight,  Polmer  ▼.  Blackburn,  1  Bing.  62. ; 
on  goods  damaged  by  the  sea,  Johnson  v. 
Sheddon,  2  East,  581.,  Langhom  \.  Allnutt,  4 


Taunt  511.,  Jffurryy.  Royal  Exckamge  A^ 
surance  Camp,  3  B.  &  P.  308.,  TMhstm  ▼• 
Bewick,  1  Esp.  N.  P.  C  77.;  on  ship.  Bsr- 
day  V.  SHrling,  5  M.  &  S.  13.,  Da  Oata'. 
Newnham,  2  T.  R.  407.,  asOi,  2188—9197. 

(7)  Drake  t.  Manyat,  1  B.  &  C  47S. 

(8)  iZacAani:iony.^iM2enoii,lCamp.43.B. 

S  Stark.  £y.  3d  ed.  888. 

(9)  Dalzdl  V.  Mair,  1  Camp.  532. 

(10)  Ibid.,  ct  vide  De  Gammds  v. 
4  Taunt  246. 
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« 

Whenever  the  fixing  the  fair  price  and  value  upon  a  contract  to  insure      Evidxmcb. 
is  a  matter  of  skill  and  judgment,  acting  according  to  certain  general  rules  ^  ^^^^ 
and  principles  of  calculation,  applied  to  the  particular  circumstances  of  each 
individual  case,  it  seems  to  be  a  matter  of  evidence  to  shew,  whether  the  fact 
sappressed  would  have  been  noticed  as  a  term  in  the  particular  calcu- 
lation. (I) 

The  order  in  which  the  signatures  appear,  as  subscribed  to  the  policy,  is 
eridence;,  that  the  contracts  were  made  with  the  underwriters  in  that  order.  (2) 

The  defendant  is  also  at  liberty,  under  the  general  issue,  not  only  to  Breach  of 
negative,  by  evidence,  the  performance  of  such   express  conditions  and  Warranty 
warraoties  as  are  precedent  to  the  plaintiff's  title  to  damages,  the  burden  of 
proving  which,  by  primd  facie  evidence  at  least,  lies  on  the  plaintiff;  but 
he  may  also  shew,  that  the  plaintiff  has  not  performed  those  conditions, 
which  the  law  implies.  (3) 

It  has  been  held  at  Nisi  Prius,  that  a  representation  made  by  the  broker 
at  the  time  when  the  names  of  the  underwriters  are  put  down  upon  a  slip, 
is  bffldiog  upon  the  assured,  unless  it  be  qualified  or  withdrawn  before  the 
execution  of  the  policy.  (4)  But  where  a  ship,  at  the  time  of  subscribing 
the  slip,  was  represented  to  be  an  American,  but  at  the  time  of  subscribing 
the  policy  the  goods  were  insured  on  board  the  ship  Hermon,  and  she  was 
not  represented  to  be  of  any  particular  country  or  place:  —  It  was  held,  that 
although  she  was  in  fact  an  American,  it  was  not  necessary,  that  she  should 
be  documented  as  such.  (5) 

Evidence  that  the  ship,  when  she  was  free  from  danger  carried  a  neutral 
flag,  and  that  the  captain  addressed  himself  to  the  consul  of  that  nation  in 
'  a  foreign  port,  is  primd  facie  sufficient  to  prove,  that  the  vessel  was  neu- 
tral (6);  and  proof,  that  at  the  time  of  capture  the  ship's  papers  were 
thrown  overboard  is  evidence  to  the  contrary.  (7) 

The  official  letter  of  the  commander  of  a  convoy,  or  a  log  book  of  a  man-  Documkhtary 
of-war,  is  admissible  in  evidence  to  prove  a  compliance  with  a  warranty  in  *'^*'*"**^*' 
«aing  with  convoy.  (8)  S.mtiT 

In  an  action  on  a  policy  of  insurance  on  a  voyage  from  L.  a  port  in  this  mander  of  con- 
eonntry,  to  B.  a  foreign  port,  it  was  proved,  that  the  vessel  sailed  from  L.  ^^* 
on  the  voyage,  before  it  was  notified  in  this  country,  that  the  port  of  B.  was  ^Il^"„"^?!^ 
ID  a  state  of  blockade;  but  afterwards,  and  after  the  notification  of  the  not  notice  of  a 
l^lockade  in  the  Gazette,  put  into  another  port  in  this  kingdom  through  stress  blockade, 
of  weather,  and  continued  there  for  some  time,  during  which  the  master 
Vent  to  Greenock  in  Scotland  and  remained  there  for  five  days: — It  was 
held,  that  the  notification  in  the  Gazette  was  not  of  itself  notice  of  the 
blockade,  but  that  the  question  whether  or  not  the  master  had  actual  know- 
l^ge  of  the  blockade  ought  to  have  been  left  to  the  jury.  (9) 

Where  a  license  granted  under  the  king's  sign  manual  has  been  lost,  ^^ionsed  Ves- 
'cvidence  should   be  iriven  of  an  examined  copy  of  it  fronf  the  proper  ..  , 

®  '^^  1-     IT       License  under 

register.  (10)  the  king's  sign 


inanuaL 


(1)  3  Stark.  £▼.  3d  ed.  888.  (7)  Bemardi  v.  Motteux,  Doug.  575. 

(2)  Mantkm  ▼.  Reid,  3  East,  572.  (8)  D'laradi  v.  Jawttt,  1  £sp.  N.  P.  C. 

(3)  3  Stark.  £t.  3d  ed.  889.  427.,  vide  anti,  1642.  1669.  tit  Evilzmcc. 

(4)  BdwanU  ▼.   Foottter,   I  Camp.  530.  (9)  Rhodeav,  Hunter,  2  HudsofaSt  Brooke 
^k  on  losnnuiee,  531.  (Irish),  581. 

(5)  Dtttcmm  y.  Atty,  7  East,  367.  (10)  Rhind  v.  Wilkimon,  2  Taunt.  237. 

(6)  Arcangelow.  TAompion,  2  Camp.  620. 

7b  4 


2216 


INSURANCE  [MARINE]. 


EviDBHCK. 

License  by 
governor  of  a 
foreign  colony. 


License  burnt 
at  the  custoui" 
house. 


Insufficient 
evidence  of  loss. 


Sale  of  damaged 
goods. 

Certificate  of 
consul. 

Official  report 
of  an  officer  of 
the  customs. 

Protest  of  the 
captain. 


Sentence  of 
condemnation 
for  breaking  a 
blockade. 


CoMrETKNCY 
OF  WiTKESS. 


Where  a  license,  granted  by  the  governor  of  a  foreign  colony,  has  been 
lost,  parol  eridence  of  its  contents  is  admissible.  (1) 

If  a  license  be  to  legalise  a  voyage,  which  woald  otherwise  be  illegal, 
such  license  should,  if  it  be  in  existence,  be  produced  and  proved,  and 
shewn  to  apply  to  the  voyage  in  question.  (2}  And  where  a  ticeme  is 
granted,  but  upon  condition,  performance  of  the  condition  must  be  proTen.(3) 

If  the  original  license  be  in  existence,  it  ought  to  be  produced,  as  bdng 
the  best  evidence.  If  it  have  been  lost,  after  evidence  of  the  loss,  proof 
should  be  given  of  an  examined  copy  of  the  order  in  the  Council  book,  and 
of  the  license  remaining  in  the  secretary  of  state's  office.  (4) 

If  a  license  to  import  certain  specified  articles  be  burnt  at  the  custom- 
house, after  proof  that  the  custom-house  would  not  permit  an  entry  to  be 
made  without  an  indorsement  of  the  time  of  clearance  upon  it,  in  confonnitj 
with  the  order  in  council,  it  will  be  presumed,  that  such  an  indorsement  was 
made  upon  it  (5)  * 

Where  the  insured  vessel  was  warranted  to  carry  a  French  license^  itvas 
held  to  be  insufficient  to  shew,  that  the  captain,  before  the  ship  sailed  from 
Dantzic,  received  a  document  purporting  to  be  a  French  license,  without 
shewing,  that  he  received  it  from  some  person  in  authority  under  the  Freud 
government;  but  proof,  that  after  the  arrival  of  the  vessel  at  Bourdeaux,  sbe 
remained  there  a  month  after  the  inspection  of  the  French  license  and  other 
documents  by  the  officers  of  the  French  government,  was  held  to  afibrd 
primd  facie  evidence  that  the  document  was  genuine.  (6) 

The  certificate  of  a  British  vice-consul  abroad  is  not  admissible  to  sber, 
that  damaged  goods  were  sold  according  to  the  law  of  the  country,  uoder 
his  inspection,  in  order  to  prove  the  amounrof  the  damage.  (7) 

A  copy  of  an  official  report  of  the  cargo  of  a  ship,  made  under  legislttive 
authority  by  an  officer  of  the  customs,  in  whose  custody  the  original  is  lodged, 
is^  it  seems,  evidence  to  prove  the  shipment  of  the  goods  which  it  specifies.  (8) 

A  protest  made  by  the  captain  is  not  admissible  as  original  evidence,  bat 
may  be  read  for  the  purpose  of  contradicting  his  testimony.  (9)  Where  the 
plaintiff's  agent  shewed  the  protest  to  the  defendant,  who  read  it,  this,  it 
was  held,  no  more  made  the  instrument  admissible  evidence  for  the  plaintiffi 
than  a  bill  in  equity  would  be,  which  the  plaintiff  had  filed  and  the  defend- 
ant had  read.  (10) 

A  plaintiff  declared  on  a  policy  from  Jutland  to  Leith,  and  averred  a  lo« 
by  seizure.  The  captain  stated,  that  the  ship  was  pursuing  her  course  for 
Leith,  when  she  was  captured  by  a  Swedish  frigate,  five  German  miles  of 
the  coast  of  Norway ;  and  the  defendant  produced  a  Swedish  sentence  of  ood- 
demnation  for  breaking  the  blockade  of  Norway :  —  It  was  holden,  that  this 
was  conclusive  evidence,  of  the  blockade  having  been  violated.  (11} 

One  underwriter  is  a  competent  witness  for  another,  who  has  subscribed 


(1)  Kensington  v.  Inglia,  8  East,  273. 

(2)  Barlow  v.  Mcintosh,  13  ibid.  311. 
(S)   Camelo  v.  Britten,  4  B.  &  A.  184. 

(4)  Eyre  v.  PaUgrave,  2  Camp.  605. 
Rhind  ▼.  WWdneon,  2  Taunt  237.,  that  was 
under  the  stat.  48  Geo.  3.  c.  1 26. 

(5)  Butler  v.  AUntOt,  1  Stark.  222. 

(6)  Everth  v.  TVnno,  ibid.  508.  3  Stark. 
Ev.  3d  ed.  876. 


(7)  WcMron  v.  Coombe,  3  TaanU  162. 

(8)  Flint  V.  Flemyng,  1  B.  &  Ad.  48. 

(9)  Senat  v.  Porter,  7T.H.I5S, 
tian  y,Coombe,  2  £sp.  N.  P.  C.  489. 

no)  Ibid. 

(II)  Everth  V.  Hannam,  Marshall  on  lo- 
surance,  527.     6  Taunt.  375. 
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Underwriter. 


the  same  policy  (I),  unless  he  has  entered  into  the  consolidation  rule,  or       Etidsnc?. 
has  paid  the  loss,  upon  an  agreement,  that  the  amount  shall  be  repaid  in  case 
the  plaintiff  faib  in  the  present  cause.  (2)     If  he  have  paid  the  loss,  a  mere 
subsequent  promise  to  pay  him  under  that  contingency  will  not,  it  seems, 
render  him  incompetent.  (S) 

In  an  action  on  a  policy  of  insurance  on  goods,  where  the  only  question  Captain, 
was,  concerning  the  original  destination  of  the  ship,  the  captain  has  been 
considered  competent  to  give  evidence  for  the  plaintiff  respecting  that  fact, 
though  he  was  a  part  owner  of  the  ship,  and  as  such  liable  to  the  owners  of 
the  goods  in  case  the  ship  had  unnecessarily  deviated  from  the  voyage ; 
but  if  the  question  had  turned  on  a  deviation,  he  could  not  have  been  ex- 
amined. (4) 

The  shipment  of  particular  goods  on  board  the  ship  may  be  proved 
by  the  master,  or  any  other  person  acquainted  with  the  fact  of  delivery. 

A  bill  of  Uuiing,  signed  by  a  deceased  master  of  a  ship,  is  evidence  to 
prove  the  shipment  of  the  goods  specified  in  the  bill  of  lading,  as  well  as  the 
interest  of  the  consignee.  (5) 

An  agent  of  an  insurance  company  is  competent  to  prove  the  usage  of  Agent  of  an 
the  company  in  effecting  assurances.  (6)  panV""*  ^"""^ 

If  an  action  be  brought  by  or  against  a  person  as  a  trustee  for  an-   Xnutee. 
other,  the  person  who  is  substantially  interested  in  the  action,  though  not 
oominally  a  party,  is  incompetent  by  reason  of  a  direct  interest. 

Therefore,  in  an  action  on  a  policy  of  insurance,  where  the  declaration 
averred,  ihat  the  policy  was  made  in  the  names  of  the  plaintiffs  as  agents 
for  the  sole  use  and  benefit  of  A.  and  B.,  who  were  interested  in  the  goods 
insured,  neither  of  the  persons  so  interested,  is  a  competent  witness  for  the 
plaintiffs.  (7) 

One  who  was  jointly  interested  in  the  property  at  the  time  of  effecting  Interested 
the  policy,  is  not  only  incompetent  on  the  score  of  interest,  but  he  is  so  far  ^^^^"' 
to  be  considered  a  real  party  in  the  suit,  although  the  action  be  brought  in 
the  name  of  the  agent,  that  his  declarations  and  admissions  may  be  given  in 
evidence  by  the  defendant  (8);  and  where  his  interest  has  accrued  .subse- 
quently to  the  effecting  the  policy  by  his  becoming  a  partner  in  the  goods, 
he  is  disqualified  as  a  witness.  (9) 

A  witness  is  incompetent  to  repel  a  charge  of  negligence  or  misconduct, 
for  the  consequence  of  which  he  himself  would^  if  the  verdict  were  given  the 
other  way,  be  personally  liable.  The  master  is  not  a  competent  witness  for 
the  defendant  to  disprove  a  charge  of  barratry  (10) ;  and  the  owner  is  not  a 
competent  witness  for  the  plaintiff  to  prove  the  seaworthiness  of  the  vessel.  (1 1) 

The  opinions  of  underwriters,  whether,  upon  certain  facts  being  comrou-   Opinion  of  un- 
nicated  to  them,  tfiey  would  have  insured  or  not  the  particular  voyage,  may  dcrwnters. 
be  received  as  evidence.  (12) 


(1)  Baa  V.  Baker,  S  T.  R.  27.     Akers  ▼. 
21ianUoH,  1  £sp.  N.  P.  C.  414. 
(3)  Forrtater  v.  Pigov,  1  M.  &  S.  14. 

(3)  Ibid. 

(4)  De  Symonds  v.  De  La  Cour,  2  N.  R. 
S74. 

(5)  Haddow  t.  Parry,  3  Taunt.  305. 

(6)  Qvin  T.  National  Atsttranee  Company, 
1  Jones  &  Carey  (Irish),  316. 

(7)  Bta  T.  SmUk,  5  B.  &  C.  188. 


(8)  De  Symonds  v.  Shedden,  2  B.  &  P. 
155.    Perehard  v.  Whitmort,  ibid.  n. 

(9)  Ibid. 

(10)  Bird^,  Thompson,  1  Esp.  N.  P.C.339. 

(11)  Rothtroe  v.  Elton,  Peake*s  N.  P.  C. 
117.}  et  vide  Symonds  v.  Dt  La  Cour,  2  N. 
U.  374.    Moorish  v.  Foots,  2  Moore,  598. 

(12)  Richards  s, Murdoch,  10  B.  &  C.  527. 
S.  P.  contra  Durrell  v.  Bsderley,  Holt's  N.  P. 
C.  283. 
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Damaoks  — 

Statutk  or 
Limitations  — 

PArifKNT  OP 
MOKET  INTO 

Court  -^  Nxw 

TUAL. 

Stat  S  &  4 
Will  4.  c.  42. 


Statutx  op 
Limitation!!. 


Judgment  of 
Lord  Ellen- 
borough  in 
HObertr, 
Martin.  • 


Patmbnt  op 
monbt  into 
Court. 

Nrw  Trial. 


19.  Damages — Statute  op  Limitations  —  Payment  op  Money 

INTO  Court — New  Trial. 

By  Stat  3  &  4  V^U.  4.  c  42.  s.  29.  ''  the  jury  on  the  trial  of  any  issue, 
or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages 
in  the  nature  of  interest,  over  and  above  the  money  recoverable  in  all  ac- 
tions on  policies  of  assurance  made  after  the  passing  of  this  act."  (1) 

Where  a  plaintiff  sued  a  defendant  for  damaging  his  ship  by  coUision,  it 
was  held,  that  the  defendant  was  not  entitled  to  deduct  from  the  amount 
of  damages  to  be  paid  by  them,  a  sum  of  money  paid  to  the  plaintiff  by  the 
insurers  in  respect  of  such  damage.  (2) 

The  captain  of  a  ship  insured,  barratrously  carried  her  out  of  the  coone 
of  her  voyage,  procured  her  to  be  condemned  in  a  vice-admiralty  coort, 
sold  ber,  and  delivered  her  to  the  purchaser.  In  an  action  on  the  policy,  to 
which  the  Statute  of  (3)  Limitations  was  pleaded,  Lord  Ellenborough  was 
of  opinion,  "  that  the  cause  of  action  did  not  accrue,  as  the  loss  did  not 
happen  till  the  master  had  divested  himself  of  the  possession  of  the  ship,  by 
delivering  her  up  to  the  purchasers ;"  and  therefore,  although  the  barratrous 
abandonment  of  the  voyage  for  the  purpose  of  making  away  with  the  ship, 
and  fraudulent  condemnation  had  taken  place  more  than  six  years  before 
the  commencement  of  the  action,  yet,  as  the  sale  and  delivery  were  within 
six  years,  the  plea  did  not  operate  as  a  bar. 

A  payment  of  money  into  court  precludes  the  defendant  from  objecting 
that  the  averment  of  interest  was  not  substantiated.  (4) 

In  Elmslie  v.  Wildman  (5)  it  appeared^  that  a  vessel  was  exposed  to  the 
sun  while  in  harbour  at  Jamaica,  where  she  was  loading  a  cargo  of  sogais 
for  this  country,  her  timbers  shrunk,  by  which  means  she  became  leaky,  and 
the  cargo  was  injured.  In  an  action  against  an  underwriter  for  an  average 
loss,  the  jury  having  given  a  verdict  against  him,  the  court  refused  to  grant  a 
new  trial  in  the  absence  of  a  material  witness,  who  would  have  proved,  that  the 
sugars  were  injured  by  the  leaking  of  the  vessel  before  she  left  her  loading 
port  (6) 


(1)  August  14.  18S3. 

{2)  Yate»  v.  Whyte,  4  Bing.  N.  C.  272. 

(3)  Hihbert  ▼.  Martiny  1  Camp.  539. 

(4)  BOL  T.  AndeyA6  £a8t,  146. 

(5)  2  Moore,  179. 

(6)  Execution.  —  In  an  action  against 
th«  St.  Patrick  Insurance  Company  of  Ire> 
land,  A.,  a  member  of  the  company  having 
been  made  nominal  defendant,  afterwards 
and  before  execution  assigned  all  his  shares 


in  the  books  of  the  company ;  and  a  mcnv' 
rial  of  his  having  ceased  to  bold  any  Aut 
or  shares  in  the  company  was  duly  enroUedi 
pursuant  to  the  provisions  of  the  act  in  tfait 
behalf :  — It  was  held,  that  he  was  not  Inbfe 
to  execution  upon  the  judgment  obtaivJ 
against  him,  except  under  the  8th  sectkn  d 
the  act  regulating  the  company,  ^rvyr. 
Maynt,  2  Hudson  St  Biooke  (Irish),  147. 
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LIBEL. 

1.  Generally,  pp.  2221 — 2224. 

Defined —  J%at  which  tends  to  ii^re  thefedinge  or  reputaium  of  another,  is  libeOoitt 
-^  Dietinetion  between  publications   rdaiing  to  pntlic  and  private   individuaU 

—  Jttdgments  of  Mr,  Baron  Parke  and  Mr,  Baron  Alderson  in  Parmiter  v. 
Cbuplttod  —  Observations  191011  the  conduct  of  another  in  an  illegal  trans<tetion  — 
Expulsion  from  a  Quaker's  society —  Writings  mag  be  libellous^  though  the 
scandal  be  not  direcUg  charged  —  Criime  of  Ubd  arises  from  its  tendency  to  create 
a  breach  of  the  peace —  Construction  of  ubels— >  The  whok  writing  wiU  be 
construed  in  the  ordinary  meanit^  cfAe  words  —  When  the  language  is  ambiguous 

—  Where  the  tendency  of  the  writing  is  injurious  —  Where  one  part  of  a  writing  is 
qmdifiod  by  another  part  —  Where  there  is  no  averment  respecting  the  injurious  eon" 
sequences  of  the  publication — Pbrsons  holding  official  situations  in  fo&kign 

COUNTRUS  —  MSMBJCRS   OF    CLUBS    AND    SOCISTIXS AtTORNETS DkCXASED 

fxrsons. 

2.  Privileged 'and  unprivileged  Communications^  pp.  2225 — 2228. 

Privileged  communication  defined  by  Mr,  Baron  Parke  in  Wright  v.  Woodgate  — 
Judgment  of  Chief  Justice  Tindal  in  Shipley  v.  Todhunter  — Judgment  of  Mr, 
Justice  Parke  in  Cockayne  v,  Hodgkisson  —  One  person  intending  to  have  deal' 
ings  with  another  —  Son-in'law  to  a  mother'in'law  —  Dismissed  tradesman  im- 
puting dishonesty  to  his  servants — Charges  injurious  to  the  chtiraeter  of  a  solicitor 

—  Steward  —  Gamekeeper —  Surveyor  —  Dissenting  minister —  Unfriyilbqed 
communications  —  PMic  officers  —  Postmaster  general — Governor  of  a  province 

—  Officer  in  the  navy  —  Correspondents  of  a  mercantile  house  —  Relations  of  a 
person  to  whom  a  letter  is  addressed  —  Seerekiry  of  a  society  —  Superintendent  of 
the  works  of  a  railway  company — To  the  commissioner  of  Insolvent  Ddttors*  court. 

S.  Proceedings  in  the  Houses  of  Lords  and  Commons,  and  Courts 
OF  Justice^  pp.  2228 — ^2281. 

4b  Critics  and  Editors  of  Newspapers,  pp.  2231—2234. 

If  a  critic  improperly  attack  the  private  character  of  an  author,  it  is  a  Ubd  — 
Evidence  before  a  coroner's  jury  —  Magistrates  —  Theatres  and  places  of  public 
amusement '•^  Erroneous  criticisms  —  Judgment  of  Lard  EUenborough  in  Carr 
(Sir  John)  v.  Hood—  Editors  of  newspapers,  civilly  as  weB  as  criminally  respon- 
sible for  misconduct  in  conducting  their  papers  —  Asterisks  put  instead  of  the 
name  of  the  party  —  Libdhus  paragraph,  unth  the  word  **  Fudge  **  at  the  dose  -^ 
An  euhfertisement  reflecting  upon  the  character  of  a  bankrupt  —  Stating  a  ship  not 
to  be  seaworthy —  Observations  upon  a  candidaU  for  pariiament  —  One  newspaper 
charging  ana^er  with  being  vulgar  or  scurrilous  —  When  statements  of  libds  in  a 
nesospaper  respectivdy  form  a  separate  count  —  Where  words  are  actionable,  without 
any  extrinsic  averment, 

5.  The  Declaration,  pp.  2234—2242. 

Vbiius  —  Form  of  action  —  Partus  —  Paartners  —  Chairman  of  a  joint 
stoch  company  — >  Husband  and  wife  ^-  Alien  amy  —  Actions  against  different 
proprietors  of  a  newspapet  for  the  same  cause  of  action  —  Joint  action  against 
severed  far  publishing  or  composing  a  libd  —  When  action  cannot  be  maintained 
against  the  parties  who  deUver  a  libellous  publication  —  When  misdescription  of  the 
name  of  a  company  not  ground  of  nonsuit —  Introduction  and  inducement  — 
Dedaring  upon  a  Ubd,  when  there  are  several  matters  alleged  as  inducement — 
Effect  of  the  words  **  of  and  concerning  "  —  Where  distinct  allegation  requisite,  that 
the  plaintiff  was  in  his  profession,  trade,  or  business  —  It  must  appear,  that  the 
Ubd  was  composed  and  published  **  of  and  concerning  the  plaintiff**  —  Setting  out 
the  particular  matter  complained  of,  without  alleging  such  matter  to  be  of  and  con- 
cerning the  plaintiff —  7%e  libellous  matter  must  be  set  out  in  hsc  >erba  —  Only 
requisite  to  set  out  enough  of  the  Ubd  to  canprise  the  stibsiance  of  the  charge  —  If 
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2220  LIBEL. 

gepanie  pattaget  he  »et  tnU,  they  shovld  be  de$eribed  at  teparaU  —  When  twiex 
contains  per  se  libdlout  matter —  Ihnuknoo —  Wkert  an  innuendo  it  rt^idnU 

—  When  innuendo  not  tupported  by  the  libelt  —  Where  an  innmendo  does  not  ex- 
tend the  tente  of  the  toordt  —  When  the  piaintiff  wiU  be  bound  at  the  trial  to  dbr, 
that  he  ateribed  to  the  ufordt  the  right  meaning  —  When  matter  tuffidejiUji  a- 
plained  to  thew  that  it  wot  HbeOout  of  an  attorney  in  hit  profettion  —  When  deU- 
ment  of  extrintic  drcumttaneet  need  not  to  be  mentioned  -^  Libel  m  a  fortign 
ka^uage  —  The  pubUoation  of  the  Hbd  by  the  defendant  mutt  be  ttaied  —  Avamat 
of  a  maliciout  publication, 

6.  The  Pleadings,  pp.  2242— 2246. 

General  ittue  —  Plxa  of  justification  —  Where  the  evidence  wiB  esltHitk  tk 
plaintiff* t  gniU,  or  at  leatt  hit  culpahle  conduct  —  Where  the  libdlout  matter  U 
**  true  in  tiUfttance  and  effect  **  —  When  plea  defective  in  purporting  to  antmr 
the  whole  dedarationf  and  leaving  a  part  unantwered  —  Special  pUa  ofjntHJh 
cation  thould  admit  the  libd,  but  thould  not  extend  to  more  than  the  drfetdad 
profettet  to  plead  to  —  Juttification  that  the  libdlout  matter  wat  commumieaied  hf 
a  third  perton,  cannot  be  tupported —  Publication  of  proeeedingt  in  eomtt  tf 
juttice  —  Publication  of  wordt  tubttantiatty  different  from  thote  in  the  dedaratm 

—  Plaintiff  cannot  upon  the  trial,  object  thai  a  plea  of  juttification  it  tntrnfidad 

—  Where  it  cannot  be  taid,  thai  the  two  Hbdt  alleged  to  be  eompoted  and  ptUidui 
were  one  and  the  tame  libd  —  Juttifieation  in  the  wordt  of  the  libd  it  iunfinnt 

—  Ittuable  factt  mutt  be  ttaied —  Accord  and  tatitfaetUm  —  Ducdeexk. 

7.  The  Evidence,  pp.  2246—2256. 

Promnce  of  judge  and  jury  —  Judgment  of  Lord  Denman  in  Bay  lis  r.  Lawmee— 
What  plaintiff  mutt  prove  under  plea  of  not  guilty  —  Inducement  it  admUd,  if 
it  be  not  traverted  —  Not  necettary  to  prove  the  truth  of  avermentt  in  the  dedtr- 
ation,  which  accord  with  ttatementt  in  the  publication — Countd  thould  not,  rttM 
evidence,  make  a  particular  detail  of  drcumttaneet  —  Where  pottetnon  of  an  imtn- 
ment  wiU  be  attumed,  from  the  ttatementt  of  countd —  PuBUCATioir  of  Lua-^ 
Judgment  of  Mr.  Juttice  Hoiroyd  in  Rex  r.  Burdett  —  When  defendant  byhtsph 
admits  the  publication — Stat,  6^7  WiU.  4.  c.  76.  ss.  6.  ^  8.  ^Proprietor  of  a  wewsfofff 
compdent  at  a  witness,  in  an  action  agcuntt  hit  printer —  What  a  reporter  pd&hu 
in  contequence  of  what  pattet  with  the  defendant,  it  a  publication  2y  the  dtfeekd 

—  When  alterationt  by  an  editor  of  a  libdlout  artide,  will  not  discharge  the  oripud 
writer  ~-  Sending  an  artide  to  a  new^uiper,  it  evidence  of  publication  —  Oattatt 
of  a  placard  patted  in  the  window  of  a  third  perton,  foresting  what  wiU  appear  n 
a  newspaper  —'^Defendant  entitled  to  have  every  pari  of  a  newspaper  read,  uhenfd 
in  evidence  by  the  plaintiff —  Unstamped  newtpaper  may  be  given  in  eddaue— 

PkUODICALS  CaRICATU&ES  •—  LkTTBRS PeOOF    of    HAKDWEITING  —  QcO 

ANiMO  —  Libd  circulated  after  ittue  joined —  Identification  of  the  person  uitk  At 
subject  of  the  libd —  Evidence  of  personal  malice  inadmistiUe  —  Whbh  JOirin* 

CATION  PLEADED WhXM    NO  JUSTIFICATIOM    FLXADBO  —  DaMAOES Prittaf 

a  Ubd  with  a  view  to  ditprove  the  imputation  of  having  intended  to  pramdgdt  it 

—  Other  papert  which  are  in  themtdvet  liable  may  be  given  in  evidence  —  Vi"* 
plaintiff  does  not  prove  himself  to  be  a  member  of  tA«  profession  in  which  ht  u 
Ubdled  —  In  ajoitU  action  by  two  partners,  damages  cannot  be  given  for  their  pri- 
vate fedings  —  Propridor  of  a  newspaper  cannot,  for  the  pMication  of  a  Std, 
recover  the  damages  against  his  editor  —  Plaintiff  entitled  to  retain  hit  ditvmjH\ 
although  the  jury  find  that  there  wat  no  exprett  malice  —  Admissible  avs  if- 

ADMISSIBLE  EVIDENCE  IN  MITIGATION  OF  DAMAGES. 

8.  Right  op  Counsel  to  begin  and  reply  —  Payment  op  Mokct 

INTO  Court  —  Statute  op  Limitations  —  Entry  op  Vh- 
DiCT  —  New  Trial  —  Costs  —  Attachment  —  Judgmwt, 
pp.  2256-2258. 

9.  Criminal  Inpormation,  pp.  2258 — 2264. 

I.   Gene&allt,  pp.  2358—2262. 

Defined  —  Catet  in  which  permisnon  will  be  granted  to  file  an  informatien  — 
Denial  of  charge  —  Libelling  magistrates  in  the  diuiharge  of  tlidr  duty  —  I^ 
in  corporation  boohs  —  Publishing  proceedings  before  commissioners  injurioui  to  tk 
diarader  of  another-^  Jf^hen  information  will  be  granted  for  the  prdedion  of  ^ 
family  of  a  person,  to  whom  individually  it  would  be  refuted  —  Informditn  eiR 
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not  U  granted  for  Ugkt  or  trivial  eauMes  -i-  Court  toiB  not  interfere  ifappiieant 
have  commenced  an  action  against  the  cuwued  —  Giving  another  into  custody,  i$ 
not  stuh  an  election  of  a  remedy,  as  to  preclude  the  party  from  applying  for  an  in- 
formation  —  Information  wiB  not  be  granted,  excejpt  upon  such  evidence,  as  would 
Mxarant  a  grand  jury  in  findUng  a  true' biU'— Judgment  of  Lord  Denman  in 
Regina  «.  CoUinridge  —  Prosecutor  cannot  use  a  statement  in  the  dffendant*s 
affidavits,  to  supply  a  defect  in  his  own  — -  When  rule  nisi  has  been  discharged, 
from  the  perjury  of  the  defendants  witnesses  —  Application  for  an  information 
must  be  made  within  a  retisonable  time. 

II.  Thx  ArriDAviT,  pp.  2268»  226S, 

How  intituled — Joint  information'^  Substance  of  affidimit  —  Affidavits  made  use 
of  on  a  former  motion,  cannot  be  used  in  a  std>8equent  stage  of  the  same  cause  — 
is^aertinent  and  censurable  statements  —  Prosecutor  need  not  exculpate  himself 
from  charges  of  a  general  nature  —^  Absence  of  the  statement  of  the  rank  of  life  of 
the  parties,  is  a  substantial  defect  —  prosecutor  need  not  adopt  lAe  statutory  mode 
of  proof 

III.  FiuMo  Information  —  Enforcemknt  or  AppKAaANCK  —  Makino  Default 
—  Bill  of  Exceptions  —  Vkkdict  —  Judgment  —  Cons,  pp.  226S,  2264. 


1.  GeNBRALLT.  Generally. 

Defined. 
In  the  case,  I>e  LibeUis  Famosis  (1)>  a  libel  is  described  as  being  either 

in  writing,  or  without  writing.  A  libel  in  writing  is,  when  an  epigram, 
rhyme,  or  other  writing,  is  composed  or  published  to  the  scandal  and  con- 
tumely of  another ;  a  libel  without  writing  may  be  by  pictures  and  signs. 

The  infamous  matter  or  language  does  not  per  se  make  the  libel  (2),  as  an 
action  lies  for  scandalising  a  man  by  writing  those  words,  which,  if  spoken, 
would  not  be  the  subject  of  prosecution.  (3) 

With  respect  to  individuals,  any  thing  will  be  deemed  a  libel,  which 
tends  to  injure  their  feelings  or  reputations  (4) ;  and  with  respect  to  the  go- 
venunent,  any  thing  is  libellous,  that  tends  to  hold  it  up  to  hatred,  contempt, 
and  disesteem. 

Thus,  it  is  libellous  to  publish  of  a  protestant  archbishop,  that  he  attempts  That  which 
to  convert  Roman  catholic  priests  by  offers  of  money  and  preferment  (5) ;  to  ^  fedings^or 
print  in  a  newspaper  a  story  of  an  individual,  calculated  to  render  him  ludi-  reputation  of 
crons,  although  he  may  have  previously  told  the  same  story  of  himself  (6) ;  ?^^' "  ^" 
to  publish  a  writing,  in  which  a  party  is  spoken  of  in  language  usually 
^plied  to  the  keeper  of  a  gaming-house,  whether  the  words  are  capable 
of  being  applied  by  an  innuendo  to  specific  charges  of  unfair  practices  or 
not  (7) ;  publishing,  that  a  charitable  society  acknowledged  to  have  re- 
ceived from  the  defendant  a  sum  of  money,  **  being  his  moiety  of  a  fine 
levied  from  the  plaintiff  for  not  discharging  hb  excise  duties  "(8) ;  charging 
an  overseer  with  oppressive  conduct  towards  paupers,  in  compelling  them  to 

(1)  5  Ca  125.  (b.)  (5)  Ibid.     2  M.  &  P.  32. 

(2)  Sex  v.  Beare,  1  Ld.  Raym.  416.  (6)  Cook  y.  Ward,  €  Bing.  409.     4  M. 

(3)  Austin  v.    Culpepper,  2  Show.    313.     &  P.  99. 

y^ers  T.  Monsley,  2  Wils.    403.     King  T.  (7)  IHgby  v.  Thompson,  1  N;  &  M.  465. 

lake,  Hardr.  470.     Leicester  (Earl  of)  v.  4  B.  &  Ad.  821. 

'Softer,  3  Camp.  214.   2  ibid.  251.,  sed  vide  (8)  Stapi^on  t.  Macartney,  liidg.  Lapp, 

Thorkyr,  Kerry  (Lord),  4 TuanU  355.  &  Scho.  (Irish),  90. 

(4)  Tuam  (Archbishop  of)  v.  Robeson^  5 
Bing.  17. 
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receive  payment  of  their  weekly  parish  allowanee  m  orden  for  flour  apm 
a  particular  tradesman  (1);  representing  another  as  an  immoral  chane- 
ter  (2) ;  or  being  guilty  of  gross  misconduct  and  insulting  ieaudes-  u  a 
barefaced  manner  (3);  or  as  devoid  of  remorse  or  humanity  (4);  or 
charging  a  churchwarden^  ^  that  he  diverted  himself  on  Sunday,  when  lie 
ought  to  be  in  the  house  of  God^"  is  actionable  (5) ;  —  in  fact,  as  observed 
by  Chief  Justice  Wilmot  in  Vitterg  v.  Monsley  (6)9  *^  If  any  man  delibe^ 
ately  or  maliciously  publbhes  any  thing  in  writing  eoneeniing  another, 
which  renders  him  ridiculous>  or  tends  to  hinder  mankind  from  associat- 
ing or  having  intercourse  with  him,  an  action  well  lies  against  such  pab- 
lisher." 

In  Pa/rmiier  v.  Caupland(yy  Mr.  Baron  Parke  observed,  *<  There  is  a 
difference  between  publications  relating  to  public  and  private  individaah. 
Every  subject  has  a  right  to  comment  on  those  acts  of  public  men,  which 
concern  him  as  a  subject  of  the  realm,  if  he  do  not  make  his  commentary  a 
cloak  for  malice  and  slander;  but  any  imputation  of  wicked  or  corrapC 
motives,  is  unquestionably  libellous ;  '*  and  Mr.  Baron  Alderson  satd, 
*^  There  certainly  is  a  material  distinction  between  a  publication  reiatiDgto 
a  public  and  private  person,  whether  they  be  libels.  That  criticisni  nay 
reasonably  be  applied  to  a  public  man  in  a  public  capacity,  which  miglit 
not  be  applied  to  a  private  individual.  The  same  thing  ought  be  no 
libel  on  one,  which  might  be  a  very  grievous  and  injurious  libd  on 
imother." 

An  action  cannot  be  maintained  for  any  thing  written  against  a  ptr^ 
concerning  his  conduct  in  an  illegal  transaction  (8) ;  or  against  persona  for 
keeping  a  public  room  for  pugilistic  exhibitions  (9) ;  or  for  representii^  to 
a  conunittee  for  managing  a  volunteer  corps,  that  one  of  their  memben 
was  an  unfit  and  improper  person  to  continue  a  member.  (10) 

The  reasons  assigned  in  the  books  of  a  Quaker^s  society  upon  an  expnl* 
non  of  one  of  their  members  (11) ;  or  for  charging  a  member  of  paitiuaeit 
with  want  of  sincerity — are  not  actionable.  (12) 

A  painting  or  writing  may  be  libellous,  though  the  scandal  be  not  directly 
charged  but  obliquely  and  ironically.  (IS)  Thus,  if  a  man  were  to  write  of 
J.  N.,  **  There  is  a  vast  difference  between  my  character  and  his;  I  never 
robbed  my  master;'*  or  any  similar  expressions,  it  would  be  the  same  n 
if  he  had  directly*  charged  J.  N.  with  having  robbed  his  master(14); 
or  if  the  imputation  be  conveyed  indirectly,  or  by  way  of  question,  or 
conjecture,  or  exclamation,  or  by  expressing  one  or  two  letters  only  a^ « 
name. 

The  crime  of  libel  does  not  arise  merely  from  the  scandal,  bat  from  the 


(1 )  Woodward  r.  Dowoing^  2  M.&  R.  74. 

(2)  Tuam  {ArehhUhop  qf)y.  Hobeton,  5 
Bing.  17.     2M.  &P.  S2. 

(3)  Clement  t.  CMvii,  9  B.  &  C.  172.     4 
M.  &  R.  127. 

(4)  Ckurckhm(Lord)r,ffwU,l  Cbitt,480. 

(5)  Moore  v.  Bloxkam,  cit  1  Ridg.  Lapp, 
&  Scho.  (Irish),  91,  92. 

(6)  2  WiU.  403. 

(7)  6  M.  &  W.  108. 

(8)  rrisarn    y.    Clement,    3   Bing.   43? 
2  C.  &  P.  223. 


(9)  Htmty  BeO,  7  Moore,  112. 

( 10)  Barbaud  t.  Hookkam,  5  Bap.  K  P.C 
109. 

(]  1)  Bex  V.  Hart,  i  W.  Black.  $86. 

(12)  Onehm  ▼.  Home,  8  ibid.  7S0l    3 
Wils.  177. 

(13)  Beffima  y.  Drake,  Hoh,  425. 

(14)  Snea  y.  Webbing,  2  Ler.  15a 
1   Vent  276.     Com.  Dig.  Aetion  opon  the 
Case  for  Defiunation  (E  8.> 
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teDdenej  which  it  has  to  occasion  a  breach  of  the  peace,  by  making  the     GiysmikixT. 

scandal  more  pnblic  and  lasting,  and  spreading  it  abroad.  (1 )  ~:        ~ 

To  saj  one  b  a  dishonest  man  is  not  actionable,  but  to  publish  such  an  create  a  breach 

assertion  is  (2) ;  or  to  publish  that  a  man  is  a  swindler  (3) ;  or  a  villain  (4) ;  of  the  peace, 
or,  that  the  plaintiff  is  an  itchy  old  toad.  (5) 

Respecting  the  construction  of  libels,  Mr.  Justice  Buller  in   Hex    v.  CoMflTancnoH 

Wation  (6)  thus  expressed  himself,  "  I  have  never  adopted  any  other  rule  °'  Lxmls. 

than  that,  which  has  been  frequently  repeated  by  Lord  Mansfield  to  juries,  "^.^T**®^?., , 

desiring  them  to  read  the  paper  stated  to  be  a  libel  as  men  of  common  construed  in 

anderstanding,  and  say,  whether,  in  their  minds,  it  conveys  the  idea  im-  the  ordinary 

P«ted."(7)  ^oT*""*"' 

The  heading  prefixed  to  a  paragraph  will  be  read  with  the  rest  of  it,  and 
the  whole  taken  in  the  ordinary  meaning  of  the  words.  (8) 

Where  the  language  is  ambiguous,  and  it  is  doubtful  whether  it  imputes  When  the  Ian- 
anj  injarious  matter  to  the  plaintiff,  the  proper  question  for  the  jury  is,  Sf^J^  *'"* 
not,  whether  the  intention  of  the  publisher  be  to  injure  the  plaintiff,  but 
whether  the  tendency  of  the  matter  be  injurious  to  him.  (9) 

In  Stockky  v.  Clement  (\0)  the  following  advertisement  was  inserted  in  a 
a  newspaper,  *'  To  bill-brokers  and  others.  Caution.  Reward.  Whereas 
information  has  been  given  to  me,  that  attempts  have  been  made  to  obtain 
the  discount  of  a  bill  of  exchange,  bearing^  date,  London,  May  26.  1825, 
and  purporting  to  be  drawn  by  one  John  Stockley  upon  and  to  be  accepted 
bj  the  Dowager  Lady  P.  Turner  for  600(V.  with  interest,  payable  twelve 
months  after  date,  to  the  order  of  the  said  John  Stockley,  I  do  hereby  give 
■otice  on  behalf  of  the  Dowager  Lady  P.  T.  that  she  has  not  accepted  such 
bill,  and  that  if  her  name  should  appear  on  any  such  instrument,  the  same 
has  been  forged ;  or  her  handwriting  to  the  said  acceptance  of  the  said  bill, 
if  genuine,  has  been  obtained  by  fraud,  in  total  ignorance  on  her  part  of 
the  intended  efifect  of  the  signature.  Any  person  who  will  give  positive 
information  to  me  of  the  party  in  possession  of  the  said  instrument  shall  be 
handsomely  rewarded.  Thomas  Binns:" — It  was  held  not  a  libel  on 
Stockley,  at  least  without  innuendo  and  proof,  that  be  was  the  person  de- 
signed to  be  charged  with  having  forged  Lady  P.  Turner's  name. 

If  the  tendency  of  a  libel  be  injurious  to  the  plaintiff,  the  defendant  must  Where  the  ten- 
be  taken  to  have  intended  the  consequence  of  his  own  act.  (11)  ^^^y  **^*h« 

Bat  in  an  action  on  a  libel  for  publishing  a  handbill,  offering  a  reward  for  juriou& 
the  recorery  of  certain  bills  of  exchange,  and  stating  that  A.  B.  is  suspected 
of  having  embezzled  them,  it  is  a  good  defence  on  the  general  issue,  that 
the  handbill  was  published  solely  with  a  view  to  the  protection  of  persons 
liable  on  the  bills,  or  towards  the  conviction  of  the  offender.  (12) 

Evidence  is  admissible  in  such  a  case,  that  the  party  publishing  the  hand- 
bill followed  it  up,  by  preferring  a  charge  of  the  same  nature  against  A.  B., 
before  a  magistrate.  (13) 

0)  ThorUpy. Kerry iLord)tATA}int>S55.        (8)  Harvey  v,  French,  2  Tyrw.  585.     ] 

(2)  AneHn  v.  CtJpeper,  Skin.  124.  C.  &  M.  11 .     2  M.  &  Sc.  591. 

(3)  J'Anetm  r,  Stuart,  1  T.  R.  748.  (9)  Fisher  ▼.  aement,  10  B.  &  C.  472. 

(4)  BeU  y.  SUme,  1  B.  &  P.  SSI.  (10)  4  Bing.  162.     12  Moore,  S76. 

(5)  Vmert  ▼.  Mondey,  2  Wils.  403.  (1 1 )  Haire  ▼.  Wihon,  4  M.  &  R  605.     9 

(6)  2  T.  R.  206.  B.  &  C.  643. 

(7)  /W,2246.  tit  Etidxmcx,  Provinceof        (12)  Finden  t.  WttUahe^  M.  &  M.  461. 
Judge  and  Jury.  (IS)  Ibid. 
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Though  oDe  part  of  a  statement  taken  alone  be  injurious  to  a  man's 
character,  if  the  jury  think,  that  the  effect  of  that  part  is  removed  by  the 
other  part  of  the  statement,  it  is  not  a  libel.  (I^ 

A  count  in  an  action  for  libel,  charging  that  the  defendant  wrote  of  tlie 
plaintiff,  that  he  was  a  '*  man  Friday "  to  another,  was  held  bad  for  want 
of  an  Averment  to  show,  that,  by  the  term  Friday,  as  applied  to  the  plaiDtiff, 
degradation  and  subserviency  were  intended  to  be  imputed  to  him.  (2) 

To  write  of  a  man,  that  he  has  been  engaged  in  a  gambling  fracas,  arisiDg 
out  of  a  dispute  at  play,  is  not  libellous,  without  an  averment,  that  illegal 
gambling  and  play  were  intended  by  the  libel.  (3) 

Writings  which  tend  to  degrade,  revile,  and  defame  persons  in  considerable 
stations  of  power  and  dignity  in  foreign  countries,  may  be  proceeded  upon 
as  libels,  and  the  writers  punished,  particularly  when  such  writings  hare  a 
tendency  to  interrupt  the  pacific  relations  between  the  two  countries.  (4) 

An  official  notice,  that  A.  B.  and  C.  D.  ai^e  excluded  from  a  public  society's 
rooms,  is  not  a  libel  (5) ;  but  the  insertion  in  such  a  notice,  that  the  pkiotiff 
is  a  sharper  and  swindler  would  make  the  document  libellous.  (6) 

It  has  been  held  to  be  actionable  to  state  in  a  letter  respecting  an  attor- 
ney, *'  he  will  give  vexatious  and  ill  counsel,  and  stir  up  a  suit,  and  mSk 
your  purse,  and  fill  his  own  large  pockets.**  (7) 

Where  a  letter  contained  these  words,  '^  If  you  will  be  misled  by  an 
attorney,  who  only  considers  his  own  interest,  you  will  have  to  repeat  it: 
you  may  think  when  you  have  ordered  your  attorney  to  write  to  Mr.  B.,  be 
would  not  do  any  more  without  your  further  orders;  but  if  you  oDceset 
him  about  it,  he  will  go  to  any  length  without  further  orders :" — It  was  beld. 
that  the  jury  were  properly  directed  to  consider,  whether  these  expresaioM 
were  meant  of  the  profession  in  general,  or  of  the  plaintiff  in  particular.  (8) 

It  is  no  objection  to  an  attorney  nuiintaining  an  action  for  a  libe!,  tiiat 
during  the  time  of  the  grievances  stated  in  the  declaration,  he  had  omitted 
to  take  out  his  certificate  as  required  by  the  stat.  37  Geo.  3.  c  90.  for 
more  than  a  year,  as  he  might  still  sue  as  an  attorney  for  damages  in  oonae- 
quence  of  a  libel,  imputing  improper  conduct  to  him  in  his  character  as 
such.  (9) 

Publications  defamatory  of  dead  persons  are  libellous,  because  it  toids  to 
stir  up  others  of  the  same  family  blood  or  society  to  revenge  and  break 
the  peace  by  provoking  them  to  vindicate  the  memory  of  the  decessedi 
and  to  wipe  off  that  stain,  which  the  reflections  on  their  ancestors  may  cast 
upon  them.  (10) 


(1)  Chabnert  v.  Payne,  8  C.  M.  &  R.  156. 
1  Gale,  69. 

(2)  Forfees  v.  IRng,  1  Dowl.  P.  C.  672. 

(3)  Ibid. 

(4)  JRex  T.  PeUier,  Holt  on  Libel,  78. 
-Bex  V.  D'Eon,  1  W.  Black.  517. 

(5)  Robinton  (^Cierk)  v.  Jermyn,  1  Price, 
11. 


(6)  GaUMtem  v.  Fo$s,  2  C.  &  P.  251  6 
B.  &  C.  154. 

(7)  King  ▼.  Lake  (  Sir  Edward),  2  V«bL 
28.,  vide  etiam  May  v.  Brown^  S  B.  &  C  US> 
Z^enn8  v.  Walter,  ibid.  138.  a. 

(8)  Godson  v.  Home,  1  B.  &  B.  7. 

(9)  Jtnue  V.  Stevens,  11  Price,  235. 

(10)  Bex  ▼.  Topham^  4  T,  R-  127. 
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2.  Privileged  and  unprivileged  Communications.  Peivilhgkd 

AND  UKPKIVI- 

What  are  privileeed  communi cations  are  questions  of  fact.  (1)  j^itoEB  Commu- 

..w.  KICATION8 

In  IFn^A/  V.  Woodgate  (2)  Mr.  Baron  Parke  observed,   "  The  proper  p  .^^      * 
meaniDg  of  a  < privileged  communication'  is  only  this;  that  the  occasion  communication 
OD  which  the  communication  was  made,  rebuts  the  inference  primd  facie  defined  by  Mr. 
arising  from  a  statement  prejudicial  to  the  character  of  the  plaintiff,  and  puts  j^  Wright  v. 
it  upon  him  to  prove,  that  there  was  malice  in  fact — that  the  defendant  was   Woodgate, 
actuated  by  motives  of  personal  spite  or  ill  will,  independent  of  the  occasion 
on  which  the  communication  was  made:" — and  it  seems,  that  a  privileged 
communication  need  not  necessarily  be  in  reply  to  another ;  it  m^y  be 
original.  (3) 

In  Shipley  v.  Todhunter  (4)  Chief  Justice  Tindal  said,  <^  A  man  has  a  Judgment  of 
right  to  communicate  to  any  other  any  information  he  is  possessed^f,  in  S**^^*^f- 
a  matter  in  which  they  have  a  mutual  interest."     "  It  is  a  perfectly  legal  ley  v.  Tod- 
and  justifiable  object  for  one  to  induce  another  to  become  a  party  to  a  suit  *•»*«•• 
as  to  a  subject-matter  in  which  both  have  an  interest     It  is  not  because 
strong  or  angry  language  is  used,  that  a  letter  is  a  libel.     Persons  differ 
in  their  expressions.     We  must  go  further,  and  see,  not  merely  whether 
expressions  are  angry,  but  whether  they  are  malicious." 
In  Cockayne  v.  Hodgkisson  (5)  Mr.  Justice  Parke  said,  "  Every  wilful  Judgment  of 

unauthorised  publication,  injurious  to  the  character  of  another,  is  a  libel ;  but  Mr.  Justice 

1        ^.  .         .  .  .11  1  11  Parke  m  Coch' 

"Where  the  wnter  is  acting  on  any  duty,  legal  or  moral,  towards  the  person  ayne  v.  Hodg~ 

to  whom  he  writes,  or  where  he  has,  by  his  situation,  to  protect  the  interests  kiuon, 

of  another,  that  which  he  writes  under  such  circumstances  is  a  privileged 

communication,"  and  no  action  will  lie  for  what  is  thus  written,  unless  the 

writer  be  actuated  by  malice.  (6) 

If  a  letter  be  written  confidentially,  and  under  an  impression,  that  its 
statements  were  well  founded,  an  action  cannot  be  maintained  (7) :  thus,  a 
petition  addressed  by  a  creditor  of  an  officer  in  the  army  to  the  secretary 
at  war,  with  a  view  of  obtaining  through  his  interference  the  payment 
of  a  debt  due,  containing  a  statement  of  facts,  which,  though  injurious  to 
the  officer's  character,  the  creditor  believed  to  be  true,  is  not  a  malicious 
Hbel.(8) 

If  A.  intending  to  have  dealings  with  B.  make  inquiries  of  C,  who  gives  One  penon  in- 
A.  information  respecting  B.,  this  is  a  privileged  communication.  (9)  tending  to  have 

A  letter  from  a  son-in-law  to  his  mother-in-law,  volunteering  advice  anothe^^  ^* 
respecting  her  proposed  marriage,  and  containing  imputations  upon  the  Son-in-lair  to  a 
person  whom  she  was  about  to  marry,  is  a  privileged  communication.  (10)    mother-in-law. 

If  B.,  a  tradesman,  be  dismissed  from  serving  A.,  because  B.  charged  Diamissed 

for  goods  never  delivered,  and  B.  after  this,  write  a  letter  to  A.  vindicating  tradesman  im- 

puting  dis- 

I 

(1)  Blaeklmrn  ▼.  Blaekbwm,  4  Bing.  395.  (7)  M'DougaU  v.  Clandge,  1  Camp.  267. 

3  C.  &  P.  146.  Dunman  v.  Bigg,  ibid.  n.  1. 

'(2)  2C.  M.  &  R.573.     1  Tyrw.ft  G.  12.  (8)  Fairman   ▼.    /pe»,  5  B.  &  A.    642. 

(S)  AAtrm  v.    Biaguirtf    1   Armstrong  &  Harwood  y.  Green,  3  C.  &  P.  141. 

Maeartnej  (Irish),  39.  (9)   Storey  v.  ChaUanda,  8  C.  &  P.  234. 

(4)  7  C.&  P.  680.  (10)    Todd  v.  ITawkint,  2  M.  &  Rob.  20. 

(5)  5  ibid.  543.  8  C.  &  P.  88. 

(6)  Vide  etiam  Clanehy  v.  CahiO,  2  Smith 
&  Batty  (Irish),  233. 
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PlUTII.tOCD 
AKD  UMPRITI- 
IXOXO  CoMMa- 
yicATioirs. 

honetty  to  his 
lerTftnU. 

Cbargw  in- 
jurious to  the 
character  of  a 
solicitor, 


steward, 


gamekeeper, 


sunreyor, 


or  dissenting 
minister. 


Unfrivi- 
LKGED  Commit- 

MICATIONS. 


himself,  and  imputing  the  dishonesty  to  a  servant  of  A.,  this  is  a  pmileged 
communication.  (1) 

A  letter  written  confidentially  to  persons  who  employed  A.  as  their  soli- 
citor, conveying  charges  injurious  to  his  professional  character  in  the  map 
nagement  of  certain  concerns,  with  which  they  had  intrusted  him,  and  in  which 
B.,  the  writer  of  the  letter,  was  likewise  interested,  cannot  be  considered  as 
a  libel,  and  made  the  subject  of  an  action  for  damages.  (2) 

The  defendant  was  a  solicitor  employed  in  an  equity  suit  on  behalf  of 
the  plaintiff,  a  minor.  The  plaintiff  was  desirous  of  changing  his  solicitor, 
and  informed  the  defendant  of  it  The  defendant  thereupon  wrote  a  letter 
to  the  plaintiff's  next  friend  (who  was  liable  for  the  costs  of  the  luit], 
dissuading  him  from  giving  any  directions  in  the  matter,  and  alleKiog, 
among  other  observations  on  the  plaintiff*s  conduct,  that  a  civil  engiDcer, 
to  whom  the  plaintiff  had  been  apprenticed,  had  made  him  a  present  of  his 
indentures,  because  he  was  worse  than  useless  in  his  office  :  —  It  washdd, 
that  this  was  a  privileged  communication.  (8) 

A  letter  written  confidentially  to  B.,  who  employed  the  plaintiff  as  stevaid 
of  his  estates,  to  inform  him  of  certain  supposed  malpractices  on  the  part 
of  the  plaintiff,  was  holden  not  to  be  actionable  (4) ;  —  the  writer  being  io' 
terested  in  the  proper  management  of  the  property. 

A.,  being  tenant  of  B.,  was  desired  by  B.  to  inform  him,  if  he  saw  or  heard 
any  thing  respecting  the  game.  A.  wrote  a  letter  to  B.  informing  B.  thatiiis 
gamekeeper  sold  game :  this  was  held  to  be  a  privileged  commttmcatioD.(5) 

If  the  surveyor  to  a  society,  which  publishes  an  account  of  the  differeit 
classes  of  ships  for  the  information  of  merchants,  underwriters,  &Cn  * 
requested  by  a  shipowner  to  survey  his  ship  and  does  so  in  conseqaeoe^ 
and  makes  a  report  to  the  society,  who  class  the  vessel  according  to  bis 
report,  such  shipowner  cannot  maintain  an  action  against  the  members  of 
the  society  for  a  libel  in  misdescribing  the  ship  ;  nor  against  the  sonrejoTf 
unless  he  made  a  false  report.  (6) 

Communications  made  to  a  member  of  a  dissenting  congregatioOi  i^ 
specting  an  individual  about  to  be  appointed  a  minister  of  that  congr^ooi 
are  privileged  communications,  and  cannot  be  made  the  subject  of  an  actio> 
by  such  individual  (7) 

But  if,  in  consequence  of  those  communications,  a  printed  circolir  be 
sent  round,  containing  contradictions  of  them,  and  reflecting  on  the  motivtf 
of  the  party  who  made  them,  and  such  party  afterwards  write  a  letter,  aaa 
send  it  to  the  writer  of  the  circular,  in  which,  after  repeating  the  codub' 
nications,   he  adds  other  statements,  which  he  acknowledges  he 
prove,  such  letter  is  not  privileged,  but  will  make  him  liable  in  d 
though  it  be  specially  found  by  a  jury,  that  he  was  not  actuated  by  ex; 
malice. 

Though  it  may  be  the  duty  of  all  persons  to  give  information  to 
majesty's  proper  officers  concerning  abuses,  yet,  if  one  write  of  another  i 
a  letter  to  such  officers,  that  he  is  doing  sopiething  to  the  prejudice  of 


u^ 


L 


(1)  CowarcLr.  fFdUngton,  7  C.  &  P.  531. 
(S)  M^DougaU  ▼.  Clarid^e,  1  Camp.  267. 
(S)   Wrighi  v.  WoodgaU,  2  C.  M.  &  R.  573. 

(4)  C7eaper  v.  Sarraude,  cit.  I  Camp.  268. 

(5)  Cockayne  v.  Hodgkiuont  5  C.  &  P. 
543.  Under  such  fiwU  the  defendant  may 
give   in  evidence  representations  made  to 


aoael 


him  as  to  the  conduct  of  the 
but  cannot  go  into  evidence  of  acts 
the  gamekeeper.     Ibid. 

(6  )  Kerr  v.  Shedden,  4  C.  &  P.  528..  \ 
Whether  such  an  aciloa  be  mtintaia*' 
without  evidence  of  express  mafioe? 

(7)  Bladtbttm  v.  Bladdmm,  4  Bing 
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majestj's  service  which  is  not  true,  this  is  sufficient  evidence  of  a  malicious  Pkitilkged 
intention ;  and  where  no  excuse  is  set  up  by  the  defendant,  the  jury  may  i^qbd  Comiiu. 
find  him  guilty,  though  there  be  no  other  publication,  and  no  further  nications. 
proof  of  malice.    But  what  constitutes  a  malicious  publication  is,  as  pre- 
viouflly  stated,  for  the  jury  to  determine.  (1 ) 

A  letter  written  by  a  private  individual  to  a  public  officer,  complaining  Commimica- 
of  the  misconduct  of  a  person  under  him,  is  not  privileged  from  disclosure  **i°'  ^  P"''!*® 
as  an  official  communication  (2) ;  but  if  bond  fide  made,  and  without  malice, 
such  communication  is  not  actionable  as  libellous,  though  the  charges  may 
not  be  true.  (S) 

A  letter  written  to  the  postmaster  general,  or  to  the  secretary  to  the  Postmaster 
general  post  office,  complaining  of  misconduct  in  a  postmaster,  is  not  a  Sb°®>^* 
libel,  if  it  be  written  as  a  bond  fide  complaint  to  obtain  redress  for  a 
grievance,  that  the  party  really  believed  he  had  suffered ;  and  "  particular 
expressions  ought  not  to  be  too  strictly  scrutinised,  provided  the  intention 
of  the  defendant  was  good."  (4) 

The  delivery  of  a  pamphlet  by  the  governor  of  a  distant  province  to  his  GoTemor  of  a 
attorney  general,  not  for  any  public  purpose,  but  in  order  that  he  might  province, 
peruse  it,  is  such  a  publication  as  will  make  him  responsible  in  an  action,  if 
the  pamphlet  be  a  libel.  (5) 

An  officer  in  the  navy  has  no  right  to  make  communications  upon  sub-  Officer  in  the 
jects  with  which  he  becomes  acquainted  in  his  professional  capacity,  except  ''^^- 
to  the  government ;  and  therefore,  a  letter  written  to  Lloyd's  coffee-house 
about  the  conduct  of  the  captain  of  a  transport  ship,  by  a  lieutenant  who 
was  superintendent  on  board,  is  not  a  privileged  communication.  (6)  Nor 
can  evidence  of  its  being  the  practice  for  persons  so  circumstanced  to  make 
communications  to  Lloyd's  be  received  in  an  action  for  libel  against  such  a 
penon,  either  as  furnishing  a  defence  in  conjunction  with  other  circum- 
stances, or  in  mitigation  of  the  danmges  to  be  recovered.  (7) 

If  a  letter,  written  confidentially  by  the  correspondents  ef  a  foreign  mer-  Correspondents 
cantile  house,  contain  very  strong  expressions  concerning  third  persons  of  •mercantile 
engaged  in  mercantile  transactions,  and  imputing  to  them  *'  notoriety  for 
every  thing  but  fair  dealing,  and  a  strict  adherence  to  their  engagements," 
those  expressions  will  take  away  the  privilege  which  would  often  attach  to 
SQch  a  communication,  and  make  the  letter  a  libeL  (8) 

Where  a  letter  was  sent  by  B.  to  C,  the  manager  of  a  property  in  Scot-  Relations  of  a 
land,  in  which  A.  and  B.  were  jointly  interested,  principally  about  the  pro-  person  to  whom 
perty  and  the  conduct  of  A.  respecting  it,  but  which  also  contained  a  passage  dressed, 
reflecting  on  the  conduct  of  A.  to  his  mother  and  aunt :  —  It  was  held,  that 
the  latter  part  could  not  be  privileged  as  a  confidential  communication.  (9) 
Where  the  plaintiff,  the  defendant,  and  one  Atthill,  were  jointly  interested 
io  certain  property.    In  reply  to  a  letter  from  Atthill  (which  was  not  pro- 
daced,  and  the  contents  of  which  did  not  transpire),  the  defendant  wrote  to 
Atthill  respecting  such  property,  and  the  letter  contained  reflections  on 

(I)  R6bin»on  v.  May,  2  Smith,  3.  (6)  ffarwood  ▼.  Green,  S  C.  &  P.  141. 

(3)  Blaie  ▼.  PUfoU,  1  M.  &  Rob.  198.  (7)  Ibid. 

(S)  Ibid.  (8)   Ward  t.  Smith,  6  Bing.  749.     4  M. 

(4)  Per  Alderson  B.  in  Woodward  v.  Lani-    8c  P.  595.     4  C.  &  P.  302. 

At  (CfcrA),  6  C.  &  P.  543.  (9)   Warren  ▼.  Warren,  4  Tyrw.  850.     1 

(5)  WyaU  V.  Gore,  Holt's  K.  P.  C.  299.      C.  M.  &  R.  150. 
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plaintiff's  conduct  towards  his  own  brother,  and  on  bia  cliancter  in  otbet 
respects  :  —  It  waa  held,  that  the  letter  was  not  confidential  and  pri>ik{eii, 
as  there  was  nothing  to  shew,  that  it  was  written  in  reply  to  so  inqidi) 

1~  concerning  the  plaintiff's  character.  (1} 

Scoreucj  of  ■         A  drculor  letter  sent  by  the  secretary  to  the  members  of  a  mcietf  for 

'"^"^y-  the  protection  of  trade  against  sharpers  and  swindlers,  famishing  infom- 

ation  respecting  certain   bill  transactions,  is  not  a  privileged  comnum- 

catioD  (2)  :  but  it  seems,  that  if  such  letter  state  particular  facts,  it  will  wi 

be  a  libel,  though  some  of  the  persons  receiving  it  believed,  tbotitwuMt 

to  intimate,  that  the  parties  meationed  in  it,  were  common  Bbarpenaol 

swindlers.     But  it  is  otherwise,  if  the  letter  coulain  a  general  statniHol, 

such  as  that  the  party  mentioned  In  it,  is  considered  as  an  improper  penw 

to  be  ballotted  for  as  a  member  of  the  society.  (3)     At  all  ereoU,  it  iti 

question  for  the  jury,  whether  the  society  really  and  bmtdjide  intended  ta 

give  the  particular  information,  which  the  letter  contains. 

Superintendeat       A.  was  engaged  to  superintend  the  works  of  a  railway  company,  lod 

oT^^Tw  subsequently  at  a  general  meeting   of  the   proprietors,    the  engageniaii 

compuiy.  was  not  continued,  but  a  former  inspector  was  reinstated.     A  vacancy  nb- 

sequently  occurred  in  the  situation  of  engineer  to  the  commisaionen  fortbe 

improvement  of  the  river  Wear,  and  A.  became  a  candidate.     B.  vrateU 

C-i  introducing  D.  as  a  candidate,  and  C,  having  written  to  B.,  infomiif 

him,  that  another  person  had  succeeded  in  obtaining  the  appointment,  B. 

wrote  an  answer  to  C.  reflecting  on  the  conduct  of  A.  whilst  in  tbt  nU- 

ation  of  engineer  to  the  railway  company.   There  was  a  subsequent  electioB. 

at  which  A.  was  unsuccessful,  in  consequence  of  this  letter  having  ben 

shewn.     It  appeared,  that  B.  and  C.  were  both  shareboldeni  in  the  nilvty 

company,  and  that  B.  managed  C.'s  affairs  in  the  railway.     B.  had  not  beta 

applied  to  for  bis  opinion,  and  the  letter  containing  the  libel  was  writtcii 

after  the  termination  of  one  election,  and  before  the  other  was  in  codIho- 

plation  :  —  It  was  held,  in  an  action  by  A.  against  B.  for  the  libel,  that  ih 

letter  was  not  a  privileged  communication.  (4) 

ComroiHionpr        \  letter  written  by  an  opposing  creditor  to  the  chief  commissioner  of  iIk 

debton'coiirt.     insolvent  debtors'  court,  previously  to  the  hearing  of  an  insolvent's  esse,  i« 

not  a  privileged  communication.  (5) 


3.  Proceedings  in  the  Houses  of  Lords  and  Commohs,  and 
'  Courts  of  Jdsticb. 

By  Stat.  3  &  4  Vict.  c.  9.  all  proceedings,  criminal  or  civil,  s^nst  sy; 
person  for  the  publication  of  any  report,  paper,  votes,  or  proceedings,  under 
the  authority  of  either  house  of  parliament,  can  be  stayed,  by  bringiif 
before  the  court  or  judge  a  certificate,  under  the  band  of  the  lord  cbancellw, 
&C.,  or  of  the  speaker  of  the  House  of  Commoos,  &Cq  to  the  effect,  thatMC^ 

(1)  Ahtn   ».   Maguin,    1    Armitrong  &  meuiiig  ia  nich  a  circular,    bejonl  ■*■ 

M«carlney  (rri»h),39.  appears  on  Ihe  bee  of  it  ?     Uamftna^- 

(S)   GiUing  i.  Fou,  3  C.  &  P.  ISO.  MiBrr,  4  ibid.  7. 

(3)  Ibid.      In  nicb  ■  eve  ■  witnea  can.  (4)  Srooti  y,  Bbntiard,    I  C.  &  M.  771 

not  be  uked  what  he  undenUods  bj  finding  3  Tjnr,  811. 

■  person'.  Dame  iniened  in  luch  m  eireuJar  ;  (S)   GmJdy.  Huimt,  3  C  &  P.  64S. 
bill  be  may  be  ukad,  whether  there  ii  any 
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pubUcation  was  made  by  order  of  either  house  of  parliament,  together  with   Prockedincs 
an  affidavit  verifying  such  certificate.(l )  ^  l"  "^hT 

If  a  member  of  parliament  publish  in  the  newspapers  his  speech  as  de-   Commons,  and 
livered  in  parliament,  and  it  contain  charges  of  a  slanderous  nature  against  ^<'"»"  «^' 

an  individual,  an  information  will  lie  for  a  libel,  though,  had  the  words  been  . 

merely  delivered  in  parliament,  they  would  have  been  dispunishable  in  the 
courts  at  Westminster.  (2)  And  although  the  speech  be  published  for  the 
purpose  of  correcting  a  misrepresentation,  it  will  uot  render  the  author  less 
amenable  to  the  law  in  respect  of  the  publication.  (3) 

If  a  petition  to  parliament  be  referred  to  a  committee,  an  action  will  not 
lie  for  printing  and  publishing  a  number  of  copies  for  the  use  of  the  members, 
although  the  matter  therein  contained  be  false  and  scandalous.  (4) 

Whether  a  petition  to  parliament  on  matters  of  general  importance  is  such 
a  publication,  as  renders  the  petitioner  an  object  of  fair  criticism  and  com- 
ment, has  been  questioned.  (5) 

AUegations  and  averments  introduced  in  proceedings  in  a  regular  course  Cocrts  of 
of  justice  cannot  be  deemed  libellous  (6) ;  but  to  secure  this  species  of  pro-  J"*"", 
tection  for  objectionable  matter^  it  must  appear,  that  the  proceedings  were 
instituted  in  a  court  of  competent  jurisdiction.  (7) 

Lord  EUenborough  in  Stiies  v.  Nokes  (8)  stated,  <<  It  must  not  be  taken  Judgment  of 
for  granted,  that  the  publication  of  every  matter  which  passes  in  a  court  of  ^^  Ellen- 
justice,  however  truly  represented,  is,  under  all  circumstances,  and  with   stUea  v.  Nokes. 
whatever  motive  published,  justifiable ;  but  that  doctrine  must  be  taken  with 
grains  of  allowance.'* 

A  publication  of  proceedings  in  a  court  of  justice  cannot  be  justified,  if  it  Disparaging 
contain  disparaging  observations  made  by  any  other  than  one  whose  duty  ^^[^**^de 
called  upon  him  to  make  them ;  and  it  is  no  justification  of  such  a  pub-  only  by  those 
lication  to  plead,  that  the  proceedings  in  question  took  place,  unless  it  be  ^^^  ^^^^  * 
also  alleged,  that  the  charges  made  were  true,  or  that  the  publication  is  a  them, 
true  and  full  account  of  the  proceedings.  (9) 

It  is  not  lawful  to  publish  even  a  correct  account  of  the  proceedings  of  a  Judicial  pro- 
court  of  justice^  if  such  account  contain  matter  of  a  scandalous,  blasphemous,  ^^^,f"of^a 
or  indecent  nature.  (10)  scandalous  and 

So,  it  would  seem,  if  it  contain  matter  defamatory  of  a  third  person,  who  *"*i®c®n*  »**- 
is  neither  a  party  to  the  suit,  nor  present  at  the  time  of  the  inquiry.  (11) 

It  is  libellous  to  publish  a  highly  coloured  account  of  judicial  proceedings,  Highly  co. 
mixed  with  the  party's  own  observations  and  conclusions,  upon  what  passed  loafed  account 
iQ  court,  which  contained  an  insinuation,  that  the  plaintifi*  had  committed  ceedings. 

(1)  Previously  to  the  passing  of  the  King,  I  Mod.  58,  59.  2  Keb.  S6I.,  vide 
•Iwve  tutttte,  it  was  held  to  be  no  defence  etiam  Rex  v.  Wright,  8T.  R.  293.  Cwny  v. 
in  law  to  an  action  that  the  defamatqry  Walter,  1  B.  &  P.  525.  1  £sp.  N.  P.  C.  457. 
matter  was  part  of  a  document  which  was  (5)  Dunne  v.  Anderson,  3  Bing.  88.  10 
by  Mer  of  the  House   of  Commons  laid  Moore,  407.     R.  &  M.  287. 

before  the  Houae,  and  thereupon  became  a  (6)    Wood  v.  BucMley{8ir  Richard),  4  Co. 

part  of  the  proceedings  of  the  House,  and  14.  (b.)    Cro.  £liz.  230.  247.   1  Saund.  131. 

^hich  was   afterwards,   by   orders    of   the  (b.) 

House,  printed  and  published.     Stockdale  v.  (7)    Wood  v.  Buckley  (Sir  Richard),  4  Co.  • 

ffantard,  9  A.  &  £.   1.     2  M.  &  Rob.   9.  14.  (b.) 

«  DowL  P.  C.  148.  (8)  7  East,  503.,  vide  post,  2224. 

(2)  Rex  V.  Abingdon  (Lord),  1  Esp.  N.  (9)  Ddegatty,  Highley,  3  Bing,  N.  C.  950. 
P.  C.  226.  8  C.  &  P.  444. 

(3)  Rex  T.  Creeveg,  1  M.  &  S.  273.  (10)   Rex  v.  CarliU,  3  B.  &  A.  167. 

(4)  Stot.    3  &  4.  Vict    c.  9.     Lake  v.  (11)  Lewis  v.  Gemeiit  ibid.  702. 

7c  3 


2230  LIBEL. 

Piu>csBoiNG8  perjury  (1);  and  it  is  no  justification  to  such  an  insinuation  of  pennry 
OF  Lords  and  against  the  plaintiff  (who  had  sworn  to  an  assault  by  A.  B.  on  him),  that  it 
Commons,  and   did  appear  (which  was  the  suggestion  in  the  libel)  "  from  the  testimony  of 

Jom«.'"         ^^^'y  P®"°"  ^°  ^®  '°®"^'  *^  ®*^®P^  *^®  plaintiff,"  that  no  violence  had 

; been  used  by  A.B.  Ac;  for  turn  eonsUU  thereby,  that  what  the  phintiff 

swore  was  false.     Neither  is  it  sufficient  in  a  justification  to  such  a  libd, 
where  the  extraneous  matter  was  so  mingled  with  the  judicial  account,  as  to 
make  it  uncertain,  whether  it  could  be  separated,  to  justify  the  publication 
by  general  reference  to  *'  such  parts  of  the  supposed  libel  as  purport  to  con- 
tain an  account  of  the  trial,  &c;"  and  that  the  said  parts  contain  a  just  and 
faithful  account  of  the  trial,  &c.  (2) 
To  justify  the        In  order  to  justify  the  publication  of  a  report  of  a  cause  tried  in  a  cout 
judicUl  pr^       ^^  justice,  the  report  must  contun  a  fair  and  accurate  statement  of  what 
ceedings,  the      took  place  at  the  trial.     A  mere  statement  by  counsel  in  his  opening  to  the 
7t^^rL^  jury,  unsupported  by  evidence,  is  not  a  fair  and  impartial  report  (3);  "  for," 
curate  state-       ^  observ^  by  Mr.  Justice  Park  in  Roberts  v.  Brown  (4),  « it  does  not 
ment  of  facts,     follow,  that  because  a  counsel  is  privileged  as  to  what  he  delivers  in  a  coait 

of  justice,  a  publisher  may  circulate  his  expressions  all  over  the  kingdofflin 
a  printed  paper." 

A  declaration,  in  stating  a  libel  which  purported  to  be  a  speech  of  connel 
at  a  trial  of  the  plaintiff  on  an  indictment  for  a  conspiracy,  after  setting  out 
the  speech  of  the  counsel  for  the  prosecution,  which  in  part  contained  the 
libel,  proceeded  to  state,  that  the  first  witness  who  was  called,  proved  all  ^ 
had  been  stated  by  such  counsel,  and  that  the  defendant  was  atcquitted,  aoeh 
witness  not  being  enabled  to  prove  a  mere  matter  of  form.  To  this  it  lai 
pleaded,  that  such  a  speech  was  made  at  the  trial,  and  that  the  witness  called, 
proved  all  that  had  been  so  stated ;  but  it  did  not  set  out  the  evidence,  or 
justify  the  truth  of  the  chaises  made  in  the  counsel's  speech  : — the  plea  was 
held  bad,  as  a  party  cannot  be  justified  in  publishing  the  result  of  evidence 
given  in  a  court  of  justice,  but  the  evidence  itself  must  be  stated.  (5) 

It  seems,  that  although  it  be  lawful  for  a  counsel  in  the  discharge  of  lus 

duty  to  utter  matter  injurious  to  individuals,  yet  the  subsequent  pubhcation 

of  such  slanderous  matter  b  not  justifiable,  unless  it  be  shewn,  that  it  was 

published  for  the  purpose  of  giving  the  public  information,  which  it  was  fit 

and  proper  for  them  to  receive,  and  that  it  was  warranted  by  the  evidenGe(6); 

and  a  plea,  to  an  action  for  a  libel,  purporting  to  be  the^  report  of  a  trial 

(*  that  the  alleged  libel  was  in  substance  a  true  report  of  the  trial,**  was  held 

bad  on  demurrer.  (7) 

Matter  dis-  An  account  published  in  a  newspaper  of  proceedings  in  a  court  of  law, 

creditable  to  an  containing  matterredounding  to  the  discredit  of  a  person  in  his  business  of 

attorney.  ^^  attorney,  is,  whether  true  or  false,  rendered  actionable  as  libdlooa  hy 

the  paragraph  being  headed  or  introduced  with  the  line,  '*  Shameful  ooodaet 

of  an  attorney."  (8) 

(1)  StUes  y,  NokeSf  7  East,  49S.     S.  C     ation  of  exparfa  proceedings  in  the  court  of 
nom.  Carr  ▼.  Jonei,  3  Smith,  491.  503.  King's  Bench  is  allowable  by  law  ?  /?■    ' 


(2)  Ibid.  ▼.  ThwaUeM,  5  D.  &  R.  447.      3  B.  &  C.  SS6. 

(3)  Saunders  y.  MOU,  3  M.  &  P.  520.     6  Lewis   v.  OemeiU,  3  B.  fie  A.   70S.    S.C 
Bing.  213.  nom  Clement  v.  Lewi*  (in  errar)^  7  Uoor^ 

(4)  10  Bing.  525.     4'M.  &  Sc.  407.  200.     3  B.  &  B.  297. 

(5)  Lewis  V.  IFaOer,  4  B.  &  A.  605.  (8)  Ibid.     Pleas  of  justification,  avcnv« 

(6)  I'Unt  V.  Pike,  6  D.  &  R.  528.     4  B.  that  the  supposed  libel  was  a  true  report  d 


8c  C.  473.  such  prooeediogs,  were  therefore  held  bsd. 

(7)  Ibid.      Quare^  Whether  the  public 
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Skoderoiu  expressions  used  either  in  an  affidavit  in  a  cause  in  Chan-  Paocxbdimos 
C€i7(l),  or  in  a  sentence  of  a  court-martial  (2),  cannot  be  viewed  as  of  Lohds^awd' 

libeUoos.  Commons,  and 

III  Makuky  v.  Soper  (3)  it  appeared,  that  the  piaintifif  was  possessed  of  j^^V  °' 

certain  shares  in  a  silver  mine,  touching  which  shares  certain  claimants  had 

filed  a  bill  in  Chancery,  to  which  the  plaintiff  had  demurred : — It  was  hel(i,  ^*^l*  "i  Chan- 
that,  without  alleging  special  damage,  the  plaintiff  could  not  sue  the  defend- 
ant  for  falsely  publishing,  that  the  demurrer  had  been  overruled,  that  the 
prayer  of  the  petition  (for  the  appointment  of  a  receiver)  had  been  granted, 
and  that  persons  duly  authorised  had  arrived  at  the  mine. 

A  court  of  general  gaol  delivery  has  power  to  make  an  order  to  prohibit  Court  of  gaol 
tlie  publication  of  proceedings  pending  a  trial  likely  to  continue  for  several  ^^^'^f'T  ««" 
days,  and  to  punish  disobedience  to  such  order  by  fine.  (4)  publication  of 

If  a  court-martial,  after  stating  in  their  sentence  the  acquittal  of  an  '^  proceeding, 
officer  against  whom  a  charge  has  been  preferred,  subjoin  thereto  a  declar-  Couaxs-MAa- 
ation  of  their  opinion,  that  the  charge  is  malicious  and  groundless,  and 
that  the  conduct  of  the  prosecutor,  in  falsely  calumniating  the  accused,  is 
highly  injurious  to  the  service,  the  president  of  the  court-martial  is  not  liable 
to  an  action  of  libel  for  having  delivered  such  sentence  and  declaration  to 
the  judge  advocate.  (5) 

Where  the  commander  in  chief  directed  a  military  inquiry  to  be  held,  to 
investigate  the  conduct  of  a  commissioned  officer  in  the  army,  who  after- 
wards sued  the  president  of  such  court  of  inquiry  for  a  libel  stated  to  be 
contained  in  his  report,  and  transmitted  by  him  to  the  commander  in  chief: 
—It  was  held,  that  such  a  report  was  a  privileged  communication,  and  pro- 
perty rejected  as  evidence  at  the  trial,  and  that  an  office  copy  thereof  was 
also  inadmissible.  (6) 

An  order  to  a  governor  abroad  to  dismiss  an  officer,  does  not  therefore 
authorise  his  publishing  the  grounds  of  his  disAiissal.  (7) 


4'.  Critics  ;  and  Editors  of  Newspapers.  Games ;  amd 

EniToas  op 

If  a  critic  in  criticbing  a  work  goes  out  of  his  way  to  attack  the  private  NawspAFaas. 

eharacter  of  the  author,  this  is  a  libel.  (8)  I^»  <^|tic  ™- 

Publbhing  in  a  newspaper  a  statement  of  the  evidence  given  before  a  the  private 

coroner  s  jury,  accompanied  with  comments,  is  a  libel.  (9)  character  of  an 

And  it  is  libellous  and  a  misdemeanour  to  publish  the  depositions  taken  ^^^^*  ^^ "  * 

by  a  magistrate  before  the  party  is  tried.  (10)  Evidence  be- 
lt is  not  within  the  limits  of  privileged  criticism  to  print  of  an  exhibitor  fore  a  coroner's 

of  flowers,  in  observations  touching  the  exhibition,  <*  the  name  of  G.  is  to  ^^^' 

MAGxaraATzs. 

(1)  Battling  ▼.    Wennutn,  2  Show.  446.         (6)  Home  v.  Bentinek  (Lord),  4  Moore, 
BoultM  V.  Clapham^  Sir  W.  Jones,  431.  56S.     2  B.  &  B.  ISO. 

(2)  JUyffT.ifaor«(^tr/<»&a),2N.  R.341.         (7)   Oliver  v.  BemtituA  (Lord),  S  Taunt. 
SEtp.  N.  P.  C   63.      Wardem  v.  ^oOey,  4  456. 

Taunt  67.  (8)  Fraaer  v.  Berkeley  (Hon.  G,),  7  C.  & 

(3)  3  Bing.  N.  C.  371.  P.  621. 

(4)  Ratv,  Clement,  n  Price,  68.  (9)  Res  v.  Hunts   31    Howell's  St  Tr. 

(5)  JekyU  ▼.  Moore  (Sir  Jokn)^  2  N.  R.  375. 

S41.  6  Eqx  N.  P.C.  63.,  et  vide  Warden        (10)  Rex  v.  Lee,  5  Esp.  N.  P.  C.  123. 
v.Botfair,  4  Taunt.  67.     4  M.  &  S.  400.  Rex  v.  Fisher,  2  Camp.  563. 
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Critics;  and 
Editors  or 
Newsfaprrs. 


Theatres  and 
places  of  publio 
amusement. 


Erroneous 
criticism. 


Judgment  of 
Lord  Ellen- 
borough  in 
Carr(  Sir  John) 
▼.  Hood, 


be  rendered  famous  in  all  sorts  of  dirty  work ;  the  tricks  by  which  he  and 
a  few  like  him^  used  to  secure  prizes,  seem  to  have  been  broken  in  uf>oii  by 
some  judges,  more  honest  than  usual.  If  G.  be  the  same  man  who  wrote 
an  impudent  letter  to  the  metropolitan  society,  he  is  too  worthless  to  notice; 
if  he  be  not  the  same  man,  it  is  a  pity  two  such  beggarly  souls  could  DOt  be 
crammed  into  the  same  carcase.'*  (1) 

In  Dibdin  v.  Swan  (2)  Lord  Kenyon  stated,  "  The  editor  of  a  public 
newspaper  may  fairly  and  candidly  comment  on  any  place  or  species  of 
public  entertainment ;  but  it  must  be  done  fairly  and  without  nudioe,  or 
view  to  injure  or  prejudice  the  proprietor  in  the  eyes  of  the  public  That, 
if  so  done,  however  severe  the  censure,  the  justice  of  it  screens  the  editor 
from  legal  animadversion  ;  but  if  it  can  be  proved  that  the  comment  is  ud- 
just,  is  malevolent,  or  exceeding  the  bounds  of  fair  opinion,  that  such  is  a 
libel,  and  therefore  actionable/' 

The  proprietor  of  a  public  amusement  cannot  maintain  an  acUon  against 
a  man  for  a  libel  on  one  of  his  performers,  by  reason  whereof,  she  was 
deterred  from  appearing  on  the  stage  (3) 

A  fair,  reasonable,  and  temperate,  though  erroneous,  criticism  of  worb  of 
art,  not  written  for  the  purpose  of  hurting  the  plaintiff  in  his  profession,  i«,oota 
libel  (4) ;  and  it  is  not  libellous  to  ridicule  a  literary  composition,  or  the  author 
of  it,  so  far  as  he  has  embodied  himself  with  his  work  (5) ;  Lord  £Iko- 
borough  in  Carr  (Sir  John)  v.  Hood (6)  having  thus  expressed  himsd( 
"  We  really  must  not  cramp  observations  upon  authors  and  their  works ;  thef 
should  be  liable  to  citicism,  to  exposure,  and  even  to  ridicule,  if  their  compo- 
sitions be  ridiculous ;  H>therwise  the  first  who  writes  a  book  upon  any  sulject 
will  maintain  a  monopoly  of  sentiment  and  opinion  respecting  it  This  would 
tend  to  the  perpetuity  of  error.  Reflecting  on  personal  character  is  another 
thing ;  show  me  an  attack  on  the  moral  character  of  this  plaintiff,  or  anf 
attack  upon  his  character  unconnected  with  his  authorship,  and  I  shall  be 
as  ready  as  any  judge  who  ever  sat  here  to  protect  him ;  but  I  cannot  hear 
of  malice  on  account  of  turning  his  works  into  ridicule." 

In  Cooper  v.  iMwson  (7)  the  alleged  libel  stated,  that  the  plaintiff,  a  trades- 
man in  London,  became  security  for  the  petitioner  on  the  Berwick  election 
petition,  and  stated  himself,  on  oath,  to  be  sufficiently  qualified  in  point  of 
property,  when  he  was  not  in  fact  qualified  or  able  to  pay  his  debts.  It 
then  asked,  why  the  plaintiff,  being  unconnected  with  the  borough,  should 
take  so  much  trouble  and]incur  such  an  exposure  of  his  embarrassments? 
and  proceeded,  *'  there  can  be  but  one  answer  to  these  very  natural  and 
reasonable  queries — he  is  hired  for  the  occasion."  The  defendant  justified, 
stating,  that  the  above-mentioned  allegations  in  the  libel  (except  the  hiring, 
which  was  not  specifically  noticed)  were  true,  and  that  the  publication  was 
a  correct  report  of  proceedings  in  a  legal  court,  together  with  a  fair  and 
bond  fide  commentary  thereon.  Replication  de  injurid  ;  issue  thereon : — 
It  was  held,  that  the  concluding  observation  in  the  libel,  not  being  a  mere 
inference  from  the  previous  statement,  but  introducing  a  substantive  fact, 
required  a  distinct  qualification  ;  and  therefore,  that  on  trial  of  the  above 


(1 )  Grem  ▼.  Chapman,  4  Bing.  N.  C.  92. 

(2)  1  Esp.  N.  P.  C.  28.       Thomp$on  v. 
ShackeO,  M.  &  M.  187. 

(3)  AshUy  V.  Hqrrinon,  Peake's  N.  P.  C. 
256.     1  Esp.  N.  P.  C.  48. 


(4)  Soane  ▼.  Knight,  M.  ft  M.'  74. 

(5)  MaeUod  t.  WaJdey,  3  C  &  P.  Sll- 

(6)  1  Camp.  355. 

(7)  8  A.  &  £.  746. 
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issae,  it  was  properly  left  to  the  jury  to  say,  Dot  only  whether  the  evidence  Carries;  and 
made  out  the  facts  first  alleged,  but  also  whether  the  imputation,  that  the  SEvvsTATEtLs, 


plaintiff  had  been  hired,  was  a  fair  comment  

The  plaintiff,  a  surgeon  and  proprietor  of  a  medical  institution,  having  Criticism  upon 
petitioned  the  House  of  Commons  against  quacks  and  empirics  ;  the  defen-  *  ^f^*^"  *  ^ 
daot,  the  proprietor  of  a  periodical  publication,  in  commenting  upon  and  House  of  Com- 
criticisiDg  the  plaintiff's  petition,  used  expressions  charging  him  with  ignor-  nions. 
ance  of  his  profession   generally,  and  of  chemistry  in  particular.     The 
plaintiff  sued  the  defendant,  and  declared  against  him  for  libelling  him  in 
,  his  profession  of  a  surgeon  ;  and  the  jury  were  directed,  that  if  they  thought 
the  writing  complained  of  to  be  no  more  than  a  fair  comment  on  the 
petition,  it  was  no  libel ;  and  that  they  were  to  consider,  whether  the  public- 
ation imputed  to  the  plaintiff  ignorance  in  his  profession  of  a  surgeon,  or 
merely  ignorance  of  chemistry ;  and  that  if  they  thought  the  latter,  their 
Terdict  must  be  for  the  defendant     The  jury  having  accordingly  found  a 
▼eidict  for  him,  the  court  granted  a  new  trial.  (1) 

The  proprietor  of  a  newspaper  is  answerable  criminally,  as  well  as  civilly,   Editors  of 
for  misconduct  in  the  conducting  of  the  paper,  e.  g.  for  the  publication  of  a  Newspapers. 
libd,  though  he  has  nothing  to  do  with  the  publication,  and  the  whole  is  ]^^^^?^ ."  ^^^ 
conducted  by  his  servants.  (2)  responsible  for 

If  the  printer  and  the  editor  of  a  magazine  be  sued  for  a  libellous  article  misconduct  in 
contained  in  it,  they  are  both  liable  for  a  libellous  lithographic  print  which  their^niTOn. 
b  contained  in  the  work,  though  it  was  not  printed  by  the  printer,  provided 
that  the  print  is  referred  to  in  the  letter-press  part  of  the  libellous  article.  (3) 
The  editor  of  a  public  newspaper  is  not  justified  in  calumnious  attacks  on 
the  private  character  of  the  writer  of  another.  (4) 

If  in  a  libel,  asterisks^  or  one  or  two  letters  of  a  name  be  put  instead  of  Asterisks  put 
the  name  of  the  party  libelled,  to  make  it  actionable,  it  is  sufiicient,  that  the  ^'i<^^<l  o^  the 

.  name  of  the 

party  should  be  so  designated,  that  those  who  know  the  plaintiff  may  under-  party, 
stand,  that  he  is  the  person  meant ;  and  it  is  not  necessary,  that  all  the  world 
should  understand  it  (5) 

Where  one  newspaper  copied  a  libellous  paragraph  from  another,  adding  Libellous  para- 
the  word  "  Fudge"  at  the  close: — It  was  held,  in  an  action  by  the  party  ^™L'*a^*V*^" 
libelled,  against  the  publisher  of  the  paper  in  which  the  word  "  Fudge"  was  at  the  close, 
added,  that  it  was  for  the  jury  to  say,  whether  the  object  was  to  vindicate 
the  character  of  the  party  by  the  addition  of  the  word,  or  whether  it  was 
only  introduced  for  the  purpose  of  creating  an  argument,  in  case  proceed- 
ings should  be  afterwards  taken.  (6) 

An  advertisement  in  a  public  newspaper,  strongly  reflecting  upon  the   An  advertise- 
character  of  an  individual,  who  has  been  declared  bankrupt  is  libellous.  ™*°*  reflecting 

,  ,  ,  *  upon  the  cha- 

although  published  with  the  avowed  mtention  of  convening  a  meeting  of  racterofa 
the  creditors  for  the  purpose  of  consulting  upon  the  measures  proper  to  be  I'^l^J^upt 
adopted  for  their  own  security,  if  the  legal  object  might  have  been  obtained 
hy  means  less  injurious.  (7) 

(1)  Dunne  v.  Anderson^  3  Bing.  88.     R.  also  say  that  they  were  enabled  so  to  under- 
&  M.  287.  stand  by  the  perusal  of  another  libel,  with 

(2)  Bex  ▼.  Walter,  3  Esp.  N.  P.  C.  21.  which  the  defendant  had  no  concern,  their 

(3)  Watte- Y.  Fraeer,  7  C.&  P.  369.  evidence  ought  to  be  laid  out  of  the  case. 

(4)  Stuart  ▼.  Loreff,  2  Stark.  93.  Bourke  t.  Warren,  2  C.  &  P.  307. 

(5)  But  if  witnesses,  who  state  that  they  (6>  Hunt  ▼.  Algar,  6  ibid.  245. 
ttoderstand  that  the  plaintiff  is  the  person,  (7)  Brown  y.  Croome,  2  Stark.  297. 
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LIBEL. 


Critics;  akd 
Editors  of 
NxwsPArsas. 

Stating  a  ship 
not  to  be  sea- 
worthy. 

Observations 
upon  a  candi- 
date for  parlia- 
ment. 


One  newspaper 
charging  an- 
other with 
being  vulgar 
or  scurrilous. 

When  state- 
ments of  libels 
in  a  newspaper, 
respectively 
form  a  separate 
count. 


Where  lan- 
guage action- 
able without 
any  extrinsic 
averment. 


A  Statement  in  a  newspaper,  that  a  ship  of  which  plaintiff  was  owner  and 
master,  and  which  he  had  advertised  for  a  voyage  to  the  East  Indies,  was 
not  a  seaworthy  ship,  and  that  Jews  had  bought  her  to  take  out  convicts; 
»- wafl  held  to  be  a  libel  on  the  plaintiff  in  his  trade  and  business,  for  which 
he  might  recover  damages,  without  proof  of  malice  or  allegation  of  special 
damage.  (1) 

A.  offered  himself  as  a  candidate  to  represent  a  place  in  parliament;  B^ 
a  voter  for  that  place,  published  in  a  newspaper  statements  of  A.  refleetiog 
on  his  character :— It  was  held,  that  the  facts  that  A.  was  a  candidate  sod 
B.  a  voter,  did  not  bring  the  case  within  the  rules  respecting  privileged 
publications.  (2) 

A  paragraph  in  one  newspaper,  charging  another  with  being  vulgar  or 
scurrilous,  is  not  actionable ;  but  o/tfer,  where  it  asserts  it  to  be  lev  in 
circulation,  as  addressed  to  persons  who  are  disposed  to  advertise  in  it.(S) 

The  plaintiff  declared  against  the  proprietor  of  a  newspaper  for  libeb 
contained  in  successive  numbers  of  the  paper,  referring  to  the  same  subject- 
matter  and  to  each  other.  The  declaration  stated  in  the  commencemeDt, 
the  occasion  on  which  the  first  libel  was  published,  and  set  it  out ;  it  then 
proceeded: — "And  the  defendant  afterwards,  to  wit,  on  &c.  further  con- 
triving and  intending  as  aforesaid,  in  a  certain  other  number  of  the  said 
newspaper,  called  &c,  published  of  and  concerning  the  plaintiff,  &c  acextaiB 
other  false,  &c.  libel,  that  is  to  say'*  (setting  it  out) ;  two  other  subseqaeot 
libellous  paragraphs  were  afterwards  introduced,  and  set  out  in  like  manner: 
—  It  was  held,  that  each  of  these  statements  was  a  separate  count. 

One  of  the  paragraphs  was  as  follows :  —  <^  We  again  assert  the  cases 
formerly  put  by  us  on  record.  We  assert  them  against  A.  S.  and  A.  H. 
(the  plaintiff).  We  again  assert  they  are  such  as  no  gentleman  or  honest 
man  would  resort  to :  "  —  It  was  held,  that  these  words  imported  a  chaige 
of  misconduct  against  the  plaintiff,  not  merely  an  assertion  in  contradictioD 
of  him,  and  therefore  were  actionable  without  the  aid  of  any  extrinsic  tn^ 
ment  (4) 


The  Declak- 

ATIOK. 

Vzvux. 


FoaM  or  Ac- 
tion. 

Parti  as. 
Partners. 


5.  The  Declaration. 

This  is  a  transitory  action,  and  consequently  the  venue  may  be  laid  is 
any  county. 

But  the  venue  may  be  changed  to  that  county,  where  the  writing  and 
publication  were  made  (5) ;  or,  if  the  libel  be  forwarded  out  of  England  in 
a  letter,  the  venue  may  be  changed  into  that  county,  in  which  the  letter  was 
written.  (6) 

The  form  of  action  for  a  libel  is  an  action  of  trespass  on  the  case. 

Partners  may  join  in  an  action  for  slander,  or  for  a  libel  spoken  or  pub- 
lished of  them  in  the  way  of  their  trade  (7) ;  and  persons  in  partnership  as 
bankers  may,  without  shewing  the  proportion  of  their  respective  shares, 


(1 )  Ingram  v.  Lawton^  6  Bing.  N.  C.  212. 
vide  etiam  5  ibid.  66, 

(2)  JDuncombe  v.  DanieO,  8  C.  &  P.  222. 

(3)  Heriotv.  Stuart,  1  Esp.  N.  P.  C.  497. 

(4)  Huffhet  V.  Reet,  4  M.  &  W.  204. 


(5)  PifU^ejf  ▼.    CdHng,    1   T.    R.    571. 
Freeman  v.  Norrie,  S  ibid.  906. 

(6)  Metcalfe  ▼.  Markkam,  ibid.  652. 

(7)  Fonter  t.  LaweoH,  II  Moon^  36a 
3  Bing.  452. 
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join  in  an  action  for  a  libel  i^Dst  them  in  respect  of  their  business  (1) :—    The  Declar- 
Bot  it  seems,  that  they  should  aver  special  damage.  (2)  ' 

Where  an  act  of  parliament,  after  reciting  the  difficulties  experienced  by  Chairman  of  a 
joint  stocic  companies  in  suits  for  recovering  debts  and  enforcing  ob-  J®^**'  '^*^^ 
ligations,  and  in  the  prosecution  of  offenders,  enacted^  that  actions  com- 
menced by  the  Hope  Company  for  recovering  debts,  enforcing  claims  or 
demands  then  due,  or  ivhich  thereafter  might  become  due  or  arise  to 
the  company,  might  be  commenced,  and  indictments  for  offences  be  pre- 
ferred, in  the  name  of  the  chairman :  —  It  was  held^  that  the  chairman 
might  sue  for  a  libel  on  the  company,  although  it  was  not  a  corporate 
hody.(3) 

In  libel  the  husband  and  wife  should  join,  if  the  action  be  brought  for  the  Husband  and 
personal  suffering  or  injury  to  the  wife ;  and  in  such  case  the  declaration  ^"^^* 
ought  to  conclude  to  their  damage,  and  not  to  that  of  the  husband  alone, 
for  the  damages  will  survive  to  the  wife,  if  the  husband  die,  before  they  are 
recovered  (4') ;  but  where  the  libel  occasions  special  damage  to  the  husband, 
he  mast  sue  alone.  (5) 

If  a  wife  be  living  apart  from  her  husband,  as  a  servant  in  the  family  of  Wife  living 

A,  and  so  maintaining  herself,  and  she  be  dismissed  from  the  pervice  by  A.,  fP*f*  ^°™  ^^ 

_,  ,  ,-r»rt.  11  .1        husband  as  a 

m  consequence  of  a  letter  written  by  B.  reflecting  on  her  character,  her  seirant 

husband  may  mountain  an  action  for  special  damage  (6) ;  but  if  A.  dis- 
missed her  colourably,  intending  to  take  her  back  again,  the  action  will  not 
Be.  (7) 

For  a  libel  published  by  a  woman  before  marriage  the  husband  and  wife 
must  be  jointly  sued,  and  they  must  also  be  jointly  sued,  when  the  wife  pub- 
lishes a  libel  during  coverture  (8) ;  but  the  plaintiff  cannot  in  the  same 
action  proceed  for  libel  committed  by  the  husband  alone  (9)  ;  nor  can  the 
hnsband  and  wife  be  sued  jointly  for  libel  by  both.  (10) 

An  alien  amy,  though  resident  abroad,  is  entitled  to  sue  in  the  courts  at  Alien  amy. 
Westminster  for  a  libel  published  concerning  him  in  England.  (11) 

If  A.  and  B.,  having  recovered  in  separate  actions  for  libels  against  dif-  Actions  against 
ferent  parties  engaged  in  the  management  and  publication  of  the  same  °^f^^^  P^' 
newspaper,  commence  fresh  actions  against  the  same  parties,  each  suing  newspaper  for 
that  party  against  whom  the  other  has  recovered,  the  court  will  not  inter-  *^®  ■^"®  <»"«® 
fere  in  a  summary  way  to  set  aside  the  latter  proceedings.  (12) 

A  joint  action  may  be  brought  against  several  for  composing  or  publish-  Joint  action 

A  porter,  who  in  the  course  of  his  business  delivers  papers  containing  or  composing  a 


(1)  Fonter  v.  Lawton,  11  Moore,  360.  (7)  Ibid. 

S  Bing.  452.  W  ^  Bac.  Abr.  Baron  and  Feme  (L.), 

(2)  Cook  V.  Baiehdlor,  3  B.  &  P.  150.  735.    Co.  Litt.  351.  (b.)    Com.  Dig.  Baron 

(3)  WUHamM  v.  Beaumont^  10  Bing.  260.  and  Feme(Y.). 

(4)  Com,  Dig.  Baron  and  Feme  (V.).  (9)  SwUhin  ▼.  Vincent,  2  Wils.  227. 
Ibid.  Pleader  (2  A.  1.).  ^noa.  1  Sid.  Anon,  Dyer,  19.  (a.)  pi.  112.  Com.  Dig. 
346.     Slayter  t.  Dams,  ibid.  386.     RusstM  Baron  and  Feme(T.). 

t.  CoriM,  1   Salk.  119.     Gresham  {Sir  T.)  (10)  Ibid.    1  Bac.  Abr.  Baron  and  Feme 

T.  Grtaafey,  YeW.  88.     Harwood  ▼.  Hard-  (L.),  735. 

•M*,  2  Kcb.  387.  (11)  Pi»ani   v.  Lawson,  8   Dowl.    P.  C. 

(5)  Anom.  1  Sid.  346.     Bustdl  t.  Come,  57. 

1  Salk.  119.      CoUman  v.  Hareourt,  1  Lev.  (12)  Martin   v.  Kennetfy  and  Banning  v. 

14a     Harwood  v.  Hardwick,  2  Keb.  387.  Pdry,  2  B.  &P.  69. 


libel. 
When  action 


n  V.  Flower,  3  Mod.  120.  (13)  2  Saund.  117.  (a.)    iBac.  Abr.  Ac- 

(6)  Coward  v.  WeOington,  7  C.  &  P.  532.     tions  in  general  (C),  69, 
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Thx  Dcclar- 

ATIOM. 

cannot  be 
maintained 
against  the 
parties  who 
deliver  a  libel- 
lous publica- 
tion 

When  misde- 
scription of  the 
name  of  a  com- 
pany not 
ground  of  non- 
suit 


JvTRObUCTION 
AND  InBUCE- 
MZNT. 


When  induce- 
ment requisite* 


Declaring  upon 
a  libel,  when 
there  are  seve- 
ral matters  al- 
leged as  in- 
ducement. 


libellous  handbills,  is  not  liable  in  an  action  for  libel,  if  it  be  shewn,  that 
he  was  ignorant  of  the  contents  of  the  parcels.  (1) 
'  A  declaration  in  an  action  for  libel  averred,  that  the  plaintiff  carried 
on  the  business  of  a  carpenter,  builder,  and  surveyor,  and  had  been  ap- 
pointed the  surveyor,  agent,  and  steward  of  a  certain  company,  or  societj 
of  persons,  called,  "  The  New  England  Company ; "  and  that  the  defendant 
published  concerning  him,  and  concerning  his  said  employment  by  the  said 
company,  and  concerning  him  in  his  said  trade  of  carpenter,  builder,  and 
surveyor,  &c.  in  a  letter  to  one  J.  G.,  he  the  said  J.  G.  then  and  there  bdi^ 
the  treasurer  of  the  said  company,  a  certain  libel.  Sec  It  appeared,  that 
the  company  in  question  was  a  corporation,  and  that  its  name  was  '*  The 
Society  for  the  Propagation  of  the  Gospel  in  New  England  and  Parts 
adjacent  in  America : "  —  It  was  held,  that  this  misdescription  of  the 
company  was  not,  under  the  circumstances,  any  ground  of  nonsuit,  as 
it  was  not  necessary  to  allege  with  extreme  precision  the  description  of 
the  company,  or  to  prove  the  plaintiff's  appointment,  the  libel  being 
alleged  of  the  plaintiff  in  his  employment,  without  reference  to  his  appoint- 
ment (2) 

By  way  of  introduction  the  plaintiff's  innocence  of  the  imputation  is 
generally  stated ;  but  since  the  *'  new  rules  "  (3),  unless  the  inducement  or 
prefatory  matter  be  particularly  traversed  or  denied,  it  will  in  effect  be 
admitted,  and  need  not  be  proved  by  the  plaintiff  upon  a  mere  plea  of  not 
guilty.  (4) 

If  the  declaration  in  case  for  a  libel  state,  inter  aUa^  that  at  a  certain 
place  certain  meetings  for  the  promotion  of  sedition  and  blasphemy  had 
been  held,  and  that  the  defendant  published  of  and  concerning  the  plaintiff, 
and  of  and  concerning  the  other  matters,  and  of  and  concerning  the  said 
meetings,  a  libel,  charging  him  among  other  things  with  having  taken  the 
chair  at  the  said  place,  but  not  saying  any  thing  of  the  character  of -the 
meetings  there,  it  will  not  be  ground  of  nonsuit,  should  the  plaintiff  at  the 
trial  fail  to  prove,  that  the  meetings  were  such,  as  he  described  in  his  indnce- 
ment.  (5) 

Where  that  which  is  complained  of  in  the  declaration  as  a  libel  does  not, 
upon  the  face  of  it,  apply  to  the  plaintiff  and  impute  a  libel,  there  mit^ 
be  an  inducement  stating  such  facts,  as  will  support  such  an  innueodoi  ao^ 
shew  the  libellous  application  of  the  statement  to  the  plaintiff.  (6) 

The  principle  seems  to  be  in  declaring  upon  a  libel,  that  where  there  are 
several  matters  alleged  as  inducement,  each  as  bearing  upon  the  libel  and 
jointly  constituting  it,  the  court  will  consider  in  construing  the  subsequent 
averment,  that  the  libel  was  published  **  of  and  concerning  the  matten 
aforesaid,"  the  essential  degrees  in  which  each  matter  bears  upon  the 
libel. 

If  the  matter  referred  to  by  the  averment  be  material,  and  affect  the 
charge  in  such  a  manner,  that  the  omission  of  it  would  alter  the  character 
of  the  libel,  either  in  the  degree  in  which  it  is  charged  to  be  injurious*  or 
in  the  estimate  of  damages,  it  must  be  strictly  proved  as  it  is  chai|ed, 


(1 )  Day  V.  Breamj  2  M.  &  Rob.  54. 

(2)  Rutherford  v.  Evans  (  Clerk),  6  Bing. 
451.     4M.  &P.  163.    4C.  &P.  74. 

(3)  H.  T.  4  Will.  4. 


(4)  Dukes  V.  Gostttnff,  3  Dowl  P.  ^^^^ 
Chalmtrs  v.  ShackeUy  6  C.  &  P.  475. 

(5)  atabners  v.  Shackea,  6  C.  &  P.  <'»• 

(6)  Halt  V.  Bhndy,  1  Y.  &  J.  480. 
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and  the  failure  of  proof,   or  the  disproof  of  it,   will   be  a  fatal  vari-    Tbb  Dbclar- 
aDce.(l)  ^"^^- 

But  where  the  matters  referred  to  consist  of  several  particulars,  some  of  Effect  of  the 
which  are  material  and  others  not,  the  court  will  distinguish  between  such  words  « of  and 
as  are  material  and  such  as  are  not  (2) ;  and  if  any  one  particular  be  dis-  *^'*®®"*"*^* 
proved  to  which  the  libel  is  alleged  to  relate,  if  the  charge  would  remain 
entire  and  libellous  without  such  proof,  the  court  will  not  consider  it  to  be 
a  variance :  —  thus,  in  May  v.  Brovm  (3)  it  was  holden,  that  the  words  *<  of 
and  cooceming  **  only  render  it  necessary  to  prove  such  antecedent  matter, 
as  make  up  the  entire  charge,  and  render  it  essential  to  the  character  of  the 
libel. 

Id  declarations  upon  libels,  which  are  only  actionable  in  regard  to  their  Where  distinct 
having  affected  the  plaintiff  in  his  profession,  trade,  or  business,  there  must  ^lcg^^.^on 
be  a  distinct  allegation,  that  the  plaintiff  was,  at  the  time  of  the  libel,  in  such  the  plaintiff 
profession,  or  exercised  such  calling,  &c.,  otherwise  the  record  will  be  sub-  ^^  in  his  pro- 
atantially  defective.  (4)  ^^h^^n^^' 

Unnecessary  minuteness  in  shewing  the  plaintiff's  profession  should  not 
be  made,  it  being  only  requisite  to  make  a  simple  statement,  that  he  ex- 
ercised it,  without  alleging  that  he  was  '<  qualified,"  or  had  <*  taken  a 
degree."  (5) 

But  if  the  matter  be  actionable  per  se,  an  averment  of  the  plaintiff's 
profession,  &c.  may  be  introduced ;  and  a  statement  that  the  matter  was 
published  *<  of  and  concerning  him,"  **  and  of  and  concerning  him  in  his 
profession,"  &c  will  answer,  for  the  averment  is  divisible.  (6) 

The  declaration  must  shew  by  a  colloquium  or  otherwise,  that  the  libel  was  It  must  appear 
composed  and  published  "  of  and  concerning  the  plaintiff."     And  where  an  *^*  *^®  ^*^*^^ 

•  J  i.  .     .  .  .,         \       ^       I     1.       L  1        ^**  composed 

mducement  of  extrinsic  matter  is  necessary,  it  must  not  oply  be  shewn,  that  and  published 

the  imputation  related  to  the  plaintiff's  character,  but  it  must  also  be  "of  and  con- 
charged,  that  it  had  reference  to  such  extrinsic  matter;  as  (in  regard  to  pi^ntiff*'^ 
the  instances  just  put)  that  it  was  published   **  of  and  concerning  the 
plaintiff's  said  evidence  in  the  said  suit,"  &c.,  or  "  of  and  concerning  him 
la  his  said  profession,"  &c.  (7) 

Where  the  declaration  averred,  that  defendant  published  of  and  concern- 
ing plaintiff  the  following  false,  &c  matter,  without  alleging  that  the  matter 
was  of  and  concerning  plaintiff;  and  then  set  out  the  libel,  which  did  not 
appear  on  the  face  of  it  to  relate  to  the  plaintiff,  and  there  was  no  innuendo 
to  connect  it  with  him :  —  It  was  held,  that  it  was  bad  even  after  verdict, 
»)d  a  venire  de  novo  was  awarded.  (8) 

Where  a  declaration  for  libel  stated,  that  the  defendant  published  of  and  Setting  out  the 
concerning  the  plaintiff  a  false,  scandalous,  malicious,  and  defamatory  libel,  P^^^^^^'*' 
containing  among  other  things,  the  false,  scandalous,  malicious,  defamatory,  plained  of, 
and  libellous  matter  following  —  and  then  proceeded  to  set  out  the  particular  ^^^^^o"*  al^^g- 

°  '^  '^  ing  such  matter 

(1)  Rtx  ▼.  Honu^  Cowp.  672.  TeeMdaU  (5)  ITaraey  r.Herring,  8  T.  R.  ISI.  Smith 
V.  CUmeni,  1  Chitt.  603.  Shepherd  v.  Bliss,  ▼.  Taylor,  I  N.  R.  196.  Jones  v.  Stevens,  11 
8  SUnrk.  510.  Price,  235. 

(2)  Cox  ▼.  ThomatOH,  2  C.  &  J.  361.  (6)  Lewis  t.    Wither,  3  B.  &  C.  138.  n, 

(3)  S  B.  &  C.  1 13.  4  D.  &  R.  670.  1  Sex  v.  HoU,  5  T.  R.  436.  SpaU  v.  Massey, 
Chitt  PL  403.'  2  Stark.  559. 

(4)  Com.  Dig.  Action  upon  the  Case  for  (7)  1  Saund.  242.  (b.)  n.  3.  1  Stark. 
Defamation  (G.  S.).      Todd  r,  Hastings,  2  Slander,  2d  ed.  383. 

Stand.  907.  (a.)  ».  1.  Craft  v.  Boite,  1  ibid.         (8)   Clement  v.  Fisher  (in  error),  7  B.  &  C. 
243.  n.  3.     Map  T.  Broum^  3  B.  &  C.  135.        459.,  et  vide  Bex  v.  Marsdeny  4  M.  &  S.  164. 
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The  Diclae- 

ATIOM. 

to  be  of  and 
concerning  the 
plaintifr. 


The  libellous 
matter  must 
be  set  out  in 
hiae  verba. 


Only  requisite 
to  set  out 
enough  of  the 
libel  to  com- 
prise the  sub- 
stance of  the 
charge. 


If  separate  pas- 
sages be  set 
out,  they 
should  be  de- 
scribed as  se- 
parate. 

When  index 
contains,  per  te, 
libellous 
matter. 

Insufficient 
averments. 


matter  complained  of,  without  alleging  such  matter  to  be  of  and  conoerning 
the  plaintiff;  but  it  appeared  on  the  face  of  it  to  relate  to  him : — It  was 
held  sufficient  on  special  demurrer.  (1) 

Where  a  declaration  for  a  libel  after  an  inducement,  that  one  W.C.  hid 
been  tried  and  convicted  of  murder,  and  was  about  to  be  hanged  for  raek 
crime,  alleged,  that  the  defendant  published  the  libel  of  and  conoerniog  the 
plaintiff,  without  averring,  that  it  was  published  of  the  plaintiff,  and  of  and 
concerning  the  matters  stated  in  the  indictment :  — -  It  was  held,  nemthe- 
less,  to  be  sufficient.  (2) 

The  libel  itself  must  be  set  out  in  hoc  verba^  and  the  declaratioD  most 
profess  so  to  set  forth  the  matter ;  and  an  averment  that  the  libelioos  or 
slanderous  matter  was  "  to  the  effect  following  "  (3),  to  the  **"  tenor,"  **•  tenv 
and  effect,"  or  *<  in  substance  as  follows"  (4),  would  be  bad. 

It  is  no  objection,  that  a  part  only  of  one  sentence  in  a  letter  is  imeited 
in  a  count  for  libel,  if  it  appear  that  enough  is  set  out  to  comprise  the  8id>> 
stance  of  the  charge  made  by  the  defendant  against  the  plaintiff.  (5) 

A  libel  charged  plaintiff  with  being  the  most  artful  scoundrel  that  efcr 
existed^  and  with  being  insolvent ;  but  the  writer  added,  that  he  had  never 
disclosed  the  matter,  nor  ever  would,  except  to  the  person  he  addressed  as 
his  friend*  This  latter  assertion  was  omitted  in  the  declaration: — Itwai 
held,  that  the  omission  was  not  material.  (6) 

If  separate  passages  of  a  libel  are  set  out  in  one  count  of  the  decbntiQi^ 
they  should  be  described  as  separate  and  distinct  parts.  (7) 

In  an  action  for  a  libel  in  a  review,  it  is  sufficient  to  set  out  the  cooteots 
of  an  index  (referring  to  an  article  in  the  .body  of  the  review)  which  is  of 
itself  a  libel ;  and  no  reference  need  be  made  to  the  article  itself,  if  the  iodei 
contain,  per  «e,  primd  facie  libellous  matter.  (8) 

A  declaration,  stating,  that  the  defendant  published  of  the  plaintiff  a  to 
and  malicious  libel,  purporting  thereby  that  plaintiff's  beer  was  of  a  bid 
quality,  and  deficient  in  measure,  whereby  he  was  injured  in  his  credit  and 
business,  was  held  bad  on  general  demurrer.  (9) 

So,  also,  where  the  record  imputed  to  the  plaintiff  *'  mismanageneot  or 
ignorance,'*  and  the  evidence  was,  that  the  expression  in  the  libel  (vfaiGk 
had  been  destroyed)  was  <<  ignorance  or  inattention,"  it  was  held  to  be  a 
fatal  variance.  (10) 

Where  a  libellous  paragraph,  as  proved,  contained  two  references,  by 
which  it  appeared  to  be  in  fact  the  language  of  a  third  person,  speakiiig  ^ 
the  plaintiff*  s  conduct,  and  the  declaration  in  setting  it  out  had  omitted  those 
references: — It  was  held,  that  these  omissions  altered  the  sense  of  the  le- 
mainder,  and  that  the  variance  was  fatal.  (11) 


(1)  Jimtt  V.  Sheehaniy  1  Smythe  (Irish), 
905. 

(2)  Cook  ▼.  Ward,  4  M.  &  P.  99.  6  Bing. 
409.  In  some  cases  defendants  in  actions 
for  libels  are  let  to  plead  after  demurrer 
overruled.  Jotut  v.  Sheeham,  1  Smythe 
(Irish),  205. 

(3)  Goueh  T.  Buxton,  11   Mod.  78.   84. 
15  Vin.  Abr.  Libel,  89.  [E.].     Newton  {Sir 
John)  V.  Sttibbt,  S  Mod.  72.     Cook  v.  Cox, 
S  M.  &  a  1 15.      Wood  V.  Brown,  6  Taunt. 
169. 

(4)  Wright  ▼.   aementi,  3  B.  &  A.  503. 


Cook  Y.  Cox,  S  M."&  S.  110.     FBnt  ▼•* 
4  B.  &  C.  473.     6  D.  &  R.  528. 

(5)  Rutherford  ▼.  Evang  (Ckii)*  ^ 
Bing.  451.  4  M.  &  P.  163.  4  C  &  ?• 
74. 

(6)  Ibid. 

(7)  TahaH  t.  Tipper,  1  Qunp.  S5S. 

(8)  Buckingham  y.  Murray,  8  C.  &  F-  ^ 

(9)  Wood  V.  Brown,  6  Tauut  169. 

( 10)  Brooke  v.  Blanehard,  I  C.&H-  775- 
3  Tvrw.  844. 

01)  Cartwright  r.Wrigkt,5B.A^'^}^ 
BeU  V.  Byrne,  13  East,  554.     As  to  jett»f 
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Where  that  which  is  complained  of  in  the  declaration  as  a  libel,  does  not    The  Dxclar- 
upoD  the  face  of  it,  apply  to  the  plaintiff  and  import  a  libel,  it  is  necessary,         ^"^'^' 
bj  inducement,  to  state  such  facts  as  will  support  an  innuendo,  and  shew  the  Ikmuxudo. 
libelloas  application  of  the  statement  to  the  plaintiff.  (1) 

**  An  innuendo  means  nothing  more  than  the  words  *  id  esty'  ^  scilicet^*  or  Where  an  in- 
'meaoiDg/  or  <  aforesaid,  as,  explanatory  of  a  subject-matter  sufficiently  ex-  Jl"®'*.^®  " 
pressed  before ;  as  such  a  one,  meaning  the  defendant,  or  such  a  subject, 
meaoiog  the  subject  in  question."  (2)  It  is  only  explanatory  of  some  mat- 
ter already  expressed ;  it  serves  to  point  out  where  there  is  precedent  matter, 
«but  never  for  a  new  charge ;  it  may  apply  what  is  already  expressed,  but  can- 
not add  to,  or  enlai^e,  or  change  the  sense  of  the  previous  words.  (3) 

Where  a  declaration  set  out  this  libel — *'  Society  of  Guardians  for  the  When  innuen- 
Protection  of  Trade  against  Swindlers  and  Sharpers,  &c     I  (meaning  de-    ^^  hTihe 
fendant)  am  directed  to  inform  you  that  A.  B.  (plaintiff)  is  reported  to  the  libels, 
society  as  improper  to  be  proposed  to  be  balloted  for  as  a  member  thereof" 
(thereby  meaning  that  plaintiff  was  a  swindler  and  sharper,  and  an  improper 
person  to  be  a  member  of  the  said  society) : — It  was  held,  in  arrest  of  judg- 
ment, that  the  innuendo  could  not  be  supported  without  a  previous  aver- 
ment, that  it  was  the  custom  of  the  society  to  designate  swindlers  and 
sharpers  by  the  terms  <<  improper  persons  to  be  members"  of  that  society, 
and  that  it  did  not  appear,  that  the  society  described  in  the  libel,  was  the 
society  described  in  the  introductory  part  of  the  declaration,  and  that  the 
defect  was  not  cured  by  verdict.  (4) 

In  an  action  for  a  libel,  the  declaration,  after  reciting  that  divers  persons 
had  been  associated  together  under  the  name  of  *'  The  Society  of  Guardians 
for  the  Protection  of  Trade  against  Swindlers  and  Sharpers ;"  and  that  the 
defendant,  under  colour  of  being  the  secretary  of  the  said  society,  had  from 
time  to  time  published,  and  was  accustomed  to  publish,  certain  printed 
reports  for  the  purpose  of  denoting  to  the  members  of  the  said  society  the 
names  of  such  persons  as  were  deemed  swindlers  and  sharpers,  and  improper 
persons  to  be  proposed  to  be  balloted  for  as  members^of  the  said  society;  set 
out  the  following  libel  of  and  concerning  the  plaintiff: — '*  Society  of  Guard- 
ians for  the  Protection  of  Trade  against  Swindlers  and  Sharpers.  I  (mean- 
ing the  defendant)  am  directed  to  inform  you,  that  G.  (meaning  the  plaintiff) 
and  C.  are  reported  to  this  society  as  improper  to  be  proposed  to  be  bal- 
loted for  as  members  thereof"  (meaning  that  the  plaintiff  was  a  swindler  and 
sharper,  and  an  improper  person  to  be  a  member  of  the  said  society). 
Aftor  verdict  for  the  plaintiff,  and  writ  of  error  brought,  it  was  held,  that 
the  innuendo  was  not  warranted  by  the  libel;  and  that  the  words  of  the 
libel,  unexplained  by  introductory  matter,  were  not  actionable. 

In  Gompertz  v.  Levy  (5)  the  declaration  alleged,  without  any  material 
introductory  averment,  that  defendant  published  of  and  concerning  plaintiff 
the  fidse,  scandalous,  and  defamatory  libel  following,  viz.: — '< Notice.  Any 

outdtridedsentencesasif  they  followed  con-  answer  to  a  bill  in  Chancery;  an  attested 

tinoously,  vide  1  Stark.  Slander,  2d  ed.  380.  copy  of  the  decree  in  that  cause  is  admissible. 

(1)  HaM  T.  Blamfyf  1  T.  &  J.  480.  Ahem  ▼.  Maguire^  1  Armstrong  &  Macartney 

(2)  Per  De  Grey  C.  J.  in  Rex  v.  Hmme,  (Irish),  39. 

Cowp.  684.  (4)   Gotdetein  ▼.  Fose  {in  error),  2  Y.  &  J. 

(»)  1  Saund. 243.91.  4.  ffawkeer.  Hawkey,  146.     4  Bing.  489.     1  M.  &  P.  402.     6  B. 

8  East,  430, 431.  Soberter.  ai}iu/en,9ib'td.9S.  &  C.  154.     2  C.  8i  P.  252. 
It  teems,  to  austun  an  innuendo,  that  an        (5)  9  A.  &  E.  282. 
"answer**  in  the  libel  mentioned,  was  an 
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The  Dbclak*    person  giving  information  where  any  property  may  be  found  belonging  to 

*         H.  G.  (meaning  the  plaintiff),  a  prisoner  in  the  King's  Bench  Prison,  but 

residing  within  the  rules  thereof,  shall  receive  5  per  cent,  upon  the  goods 
recovered  for  their  trouble,  by  applying  at  Mr.  L.,  &c."  (meaning  the  defend- 
ant, and  meaning  that  the  plaintiff  had  been  and  was  guilty  of  concealing 
his  property  with  a  fraudulent  and  unlawful  intention): — It  was  held  on 
general  demurrer,  that  the  innuendo,  unsupported  by  any  prefatory  aver- 
ment, was  too  large,  and  that  the  words  in  themselves  were  not  actionable. 
M^here  an  in-  In  libel,  one  of  the  counts  set  forth  the  following  passage  of  a  letter  from 

nuendodoes       ^he  defendant  to  one  P.: — "I  have  reason  to  suppose  that  many  of  the 

not  Gxtcnd  tnc 

sense  of  the  flowers  of  which  I  have  been  robbed,  are  growing  upon  your  premises " 
words.  (thereby  meaning  that  the  plaintiff  had  been  guilty  of  larceny,  and  had 

stolen  from  the  defendant  certain  plants,  roots,  and  flowers  of  the  defendant, 
and  had  unlawfully  disposed  of  them  to  P.,  and  unlawfully  placed  them  in 
P.'s  garden).  The  previous  part  of  the  letter  stated,  that  the  plaintiff^ 
whom  P.  had  taken  into  his  employ  as  a  gardener,  had  been  in  the  defend- 
ant's service  in  the  same  capacity,  and  had  been  discharged  for  dishonesty: 
— It  was  held  on  error,  that  the  innuendo  was  not  too  large,  and  that  the 
count  was  good.  (1) 
When  the  In  an  action  for  a  libel  the  declaration  alleged,  that  the  plaintiff  was  t 

plaintiff  will  be  barrister,  and  that  the  libel  was  published  of  and  concerning  the  plaintiff,  in 
trial  to  shew,  respect  of  his  said  profession,  and  set  out  the  libel  as  follows : — '*  Counsdlor 
that  he  ascribed  R,  P.  (thereby  meaning  the  plaintiff)*- this  poor  creature,  who  says  he  is 
the^rifhtmean-  *  barrister,  and  may  be  so  for  aught  we  know,  for  he  is  sometimes  seen 
ing.  walking  about  in  a  peruke  in  the  hall  of  the  Four  Courts  (meaning  the 

king's  courts  at  Dublin,  commonly  called  the  Four  Courts ;  and  meaning 
that  the  said  plaintiff,  as  such  barrister,  had  no  employment  whatever  in  his 
said  profession) — this  poor  creature,  we  say,  said  that  in  the  absence  of 
Captain  F.  (the  copper  captain  we  suppose)  he  begged  (he   often  does 
that)  (thereby  meaning  that  the  said  plaintiff  was  mean  and  contemptiUek 
and  in  the  habit  of  soliciting  charity)  to  propose  a  resolution  that  the 
society  could  not  consistently  with  their  honour  (the  honour  of  radicals)^ 
continue  to  receive  a  paper  remarkable  for  malicious  slander  against  poUie 
men."     Another  count,  to  the  words  *'  this  poor  creature,"  added  the  inno- 
endo  (meaning  that  said  plaintiff  as  such  barrister  was  contemptible).    Upon 
special  demurrer,  upon  the  ground  that  the  innuendoes  extended  the  sense 
of  the  alleged  libel,  and  that  it  was  not  jshewn  to  be  applicable  to  the  said 
plaintiff  in  his  profession  as  a  barrister,  it  was  held,  that  the  innuendoes 
did  not  extend  the  sense,  as  the  words  would  admit  of  the  construction 
put  upon  them,  and  were  applicable  to  the  plaintiff's  profession ;  but  that 
the  plaintiff  would  be  bound  at  the  trial  to  shew,  that  he  ascribed  to  the 
words  the  right  meaning.  (2) 
When  matter  A  declaration  in  libel  stated,  that  the  plaintiff  was  an  attorney,  and  that 

sufficiently  ex-  certain  orders  had  been  made  in  the  court  of  Queen's  Bench  for  setnng 
fhat^it  w^  11^'  aside  proceedings  with  costs,  in  an  action  in  which  the  plaintiff  was  the 
bellous  of  an  attorney  of  the  then  defendant,  and  the  defendant  was  the  attorney  of  tlie 
attorney  in  bis     ^j^^^  plaintiff,  and  that  the  costs  had  been  ascertained  and  taxed  by  one  of 

profession.  ^  •' 

■ 

(1)   WWiamM  V.  Gardiner  {in  error),  1  M.         (2)  Pmcer  v.  Haydn,   1   Smith  &  Batty 
&  W.  245.  (Irish),  386. 
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the  masters;  that  sharp  practice  in  the  profession  of  an  attorney  is,  and  is   Thz  Dzclar- 
coDsidered  to  be  disreputable  practice,  and  discreditable  to  the  attorney         ^tiov, 
adopting  it ;  yet  that  the  defendant  intending  to  cause  it  to  be  believed  that 
the  plaintiff  had  been  guilty  of  such  sharp  practice  as  aforesaid  in  the  said 
action,  and  had  been  reprimanded  for  it  by  the  master,  published  of  him 
the  following  false  ironical  and  libellous  matter :  <<  An  honest  lawyer " 
(thereby  meaning  the  plaintiff,  and  meaning  to  represent  that  he  was  not  an 
honest  lawyer).    "  A  person  of  the  name  of  C.  B.  &c.  was  severely  repri- 
manded the  other  day  by  one  of  the  masters  of  the  Queen  s  Bench,  for 
what  is  called  sharp  practice  in  his  profession  "  (meaning  and  alluding  to 
the  plaintiff's  practice  with  respect  to  the  said  orders,  and  that  such  practice 
was  sharp  practice  as  aforesaid) : — It  was  held,  that  that  part  of  the  state- 
ment which  imputed  to  the  plaintiff  sharp  practice,  was  sufficiently  ex- 
plained by  the  introductory  matter  to  shew,  that  it  was  libellous.  (1) 

When  written  or  printed  matter  in  itself  imports  a  libel  on  the  plaintiff,  ^when  state- 
no  statement  of  extrinsic  circumstances,  by  way  of  inducement,  is  neces-  ™f"*  of  ex- 
sary ;  and  an  innuendo  improperly  enlarging  the  sense  will  be  rejected  as  gi^nc^  n^^ 
surplusage.  (2)  not  be  men- 

In  Clegg  v.  Laffer(S)  the  defendant  wrote  concerning  plaintiff,  ««he  is  so  ^^^^ 
inflated  with  S002i  made  in  my  service,  God  only  knows  whether  honestly 
or  otherwise,  that,*'  &c. :  —  It  was  held,  without  any  preliminary  averment 
to  warrant  an  innuendo,  that  plaintiff  had  conducted  himself  in  a  dishonest 
manner  in  the  defendant  s  service. 

In  an  action  for  libel,  the  declaration  stated,  that  the  defendant  falsely, 
&C.  did  publish,  &c.  of  and  concerning  the  plaintiff,  the  false,  &c.  matter 
following :  —  ^  Threatening  letters.  The  Middlesex  grand  jury  have  re- 
turned a  true  bill  against  a  gentleman  of  some  property,  named  French*' 
(meaning  the  plaintiff) ;  and  this  the  scud  plaintiff  will  verify ;  and  that 
the  said  defendant  thereby,  then  and  there,  meant  to  insinuate  and  have 
it  understood  that  the  said  plaintiff  had  been  suspected  to  have  been,  and 
bad  been  guilty  of  the  offence  of  sending  a  letter  without  any  name  or 

signature  thereto  subscribed,  directed  to  one Trotter,  threatening  to 

kill  and  murder  the  said  Trotter,  a  subject  of  this  realm  (with  a 

view  and  intent  to  extort):  —  It  was  held,  that  this  innuendo  at  the  con- 
clusion of  the  count  was  bad,  there  being  no  introductory  averments  to 
warrant  it ;  but  that  the  publication  was  libellous  per  se,  and,  therefore, 
that  the  innuendo  might  be  rejected  as  surplusage.  (4) 

In  an  action  for  a  libel  in  a  foreign  language,  the  original  must  be  set  ^^i^i  ;„  ^  f^. 
out  (5) ;  and  it  seems  to  be  necessary  also  to- give  a  translation  in  English.  (6)  reign  language. 
But  provincial  expressions  in  this  country  may  be  set  forth  without  express 
expknation  on  the  record.  (7) 


(1)  Semble,  also,  that  the  allegation,  that  (5)  Zenobio  y,  AxteO,  6  T.  R.  162.     Cook 
the  libel  was  ironical  was  sufficient,  coupled  t.  Cox,  3  M.  &  S.  116. 

with  the  innuendo  to  show,  that  the  phrase  (6)  Rex  v.  Goldstein^  3  B.  &  B.  201.    10 

**  an  honest  lawyer  **  was  used  in  a  libellous  Price,  88.     1  Saund.  242.  (a.)  n.  (b.)     1 

«nse.     BoydtU  v.  Jojum,  4  M.  &  W.  446.  Stark.  Slander,  2d  ed.  368,  369. 

(2)  Iletrvty  V.  French  (in  error),  2  Tyrw.  (7)  Com.  Dig.  Action  upon  the  Case  for 
585.     1  C.  &  M.  1 1.     2  M.  &  Sc.  591.  Deiamation  ( G.  6.).     1  Rol.  Abr.  Action  sur 

(3)  3  M.  &  Sc.  727.     10  Bing.  250.  Case  (L.),  86. 

(4)  /furrey  v.  French,  2  Tyrw.  505.    1  C. 
&M.  U.     2M.  &  Sc.  591. 

i  D 
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Thk  Declar- 
ation. 

The  publica- 
tion of  the  libel 
by  the  defend- 
ant must  be 
stated. 

Averment  of  a 
malicious  pub- 
lication. 


The  publication  of  a  libel  niust  be  stated  in  a  declaration,  but  it  may  be 
collected  from  the  whole  of  it,  and  need  not  be  set  forth  in  any  tecbDial 
form  of  words.  ( 1 ) 

The  allegation  that  the  defendant  published  a  malicious^  injarioiu,  and 
unlawful  advertisement,  seems  good,  without  the  word  <<  false."  (2) 

There  should  be  an  averment,  that  the  defendant  maliciously  published 
the  matter ;  but  any  equivalent  expressions,  as  "  wrongfully  and  falsely,"  &c 
will,  it  seems,  suffice.  (3)  The  word  "  maliciously  "  appears  to  import,  that 
the  words  were  falsely  uttered  (4>) ;  but  it  is  usual  and  better  to  state,  that 
the  matter  was  "  falseiy%and  maliciously  "  published,  &c 


The  Plsai>- 

INOS. 

General  issue. 


Plea  of  Jus- 
tification. 

Where  the  evi- 
dence will  es- 
tablish the 
plaintiflTs  guilt, 
or  at  least  his 
culpable  con- 
duct. 


6.  The  Pleadings. 

The  general  issue  of  not  guilty  can  be  pleaded,  but  which,  under  Reg. 
Gen.  Hilary  Term,  4  Will.  4.,  operates  "  as  a  denial  only  of  the  breach  of 
duty,  or  wrongful  act  alleged  to  have  been  committed  by  the  defendant, 
and  not  of  the  facts  stated  in  the  inducement" 

"  And  no  other  defence  than  such  denial  shall  be  admissible  under  that 
plea ;  all  other  pleas  in  denial  shall  take  issue  on  some  particular  matter  of 
fact  alleged  in  the  declaration." 

It  should  however  be  observed,  that  if  the  defence  to  the  libel  be,  that  it 
is  a  privileged  communication,  such  defence  is  admissible  under  the  plea  of 
not  guilty.  (5) 

Thus,  in  Lillie  v.  Price  (6)  it  wasiiolden,  that  in  an  action  for  libel,  it  is 
not  necessary  to  plead  specially,  that  the  alleged  libel  was  a  privileged  com- 
munication between  attorney  and  client ;  but  that  defence  is  available  uodef 
the  plea  of  not  guilty. 

If  the  evidence  will  either  establish  the  plaintiff's  guilt,  or  at  least 
establish  his  culpable  conduct,  it  seems  in  general  advisable  to  pleadajusti- 
fi cation  as  generally,  as  may  be  admissible. 

The  defendant  can  justify  the  publication  of  a  libel  complained  of  as 
being  true  (7)}  but  must  state  the  particular  and  specific  facts  which  estt* 
blish  the  accuracy  of  the  charge.  (8)  And  where  part  of  a  publication 
consists  of  a  report  of  judicial  proceedings,  and  the  rest  of  comment,  since 
the  separation  and  discrimination  of  each  partis  necessary  for  the  purpose  of 
defence,  the  defendant  ought  to  take  upon  himself  the  burden  of  making  it* 
in  order,  that  the  court  may  see,  what  part  he  means  to  justify ;  and  the  pies 
will  be  defective  if  it  do  not  specifically  point  out,  the  exact  parts  which  it 
is  intended  to  justify,  as  being  a  correct  report.  (9)  The  plea  of  justification 
need  not  expressly  deny  the  innuendoes  and  epithets  contained  in  the 


(1)  Baldwin  v.  Elphinston,  2  W:  Black. 
1037. 

(2)  Rowt  ▼.  Roachf  and  Same  v.  Hoar,  1 
M.  &  S.  304. 

(3)  Craft V.  Boitey  1  Saund.  242.  (a.)  n.  2. 
1  Stark.  Slander,  2d  ed.  433.  1  Chitt.  on 
PI.  390. 

(4)  Sutton  V.  Johnstone,  1  T.  R.  493.  1 
SUrk.  Slander,  2d  ed.  436. 

(5)  Wnghtv.  Woodgate,  2  C.  M .  &  R.  577. 


(JS)  5  DowL  P.  C.  432. 

(7)  Smiik  y.  72i'cAar<2«(m,  WUles,  90.  H 
Com.  551.  Barnes,  195.  Underwood  v. 
Fdrks,  Str.  1200. 

(8)  Ibid.  Veeeey  ▼.  HAe,  3  C  &  P.  Sit 
1  Saund.  130.  n.  1.  243.  (c.)  ji.  I.  Jom»^- 
Stevens,  11  Price,  235.  1  Stark.  Slandfff 
2d  ed.  465. 

(9)  Stiles  V.  Nokes,  7  East,  49S. 
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declaration;  for  if  the  fact  be  justified,  the  motive,  intention,  and  manner    The  Plbad- 
are  immaterial.  ( 1 )  ^^^^ 


A  plea,  stating  that  the  libellous  matter  complained  of  **  is  true  in  sub-  Where  the  libel- 
staoce  and  effect,"  means,  that  it  is  true  in  every  material  particular ;  and  if  ^ous  matter  « is 
the  defendant  do  not  prove  such  statement  to  be  true,  the  plea  will  not  gtance^wid 
be  proved,  although  he  prove  facts  of  the  same  description.  (2)  effect.** 

Where,  therefore,  to  a  declaration  for  a  libel,  imputing  to  the  plaintiff 
Tarious  acts  of  barbarous  cruelty  to  his  horse^  and,  amongst  others,  with 
knockiog  out  an  eye,  the  defendant  pleaded  pleas  of  justification  ;  first,  that 
the  charge  was  true  in  all  its  particulars ;  and,  secondly,  that  it  was  true  in 
substance  and  effect ;  and  the  jury  found,  that  the  first  plea  was  true  with 
the  exception  of  two  statements  containing  particulars  of  aggravated  cruelty 
to  the  horse,  and  that  the  eye  was  not  knocked  out ;  and  that  the  second 
was  true  in  substance  and  effect,  and  gave  a  shilling  damages,  subject  to  the 
opinion  of  the  court  as  to  the  propriety  of  their  verdict :  —  It  was  held,  that 
such  verdict  was  right,  as  the  justification  was  not  proved.  (S) 

In  a  letter  written  by  a  Roman  Catholic  bishop  to  a  priest  in  his  diocese.  When  plea  de- 
he  designated  the  plaintiff,  who  was  a  Roman  Catholic  priest,  as  "  a  de-  f'^tiye  in  pur- 
graded  wretch,  and  excommunicated ; "   that  <<  he  was  running  all  over  the  swer  the  whole 
country  Hke  the  spirit  of  darkness,  seeking  whom  he  might  devour."     The  declaration, 
letter  also  desired  the  priest,  to  whom  it  was  addressed,  to  warn  his  flock  to  J^  ^^^  * 
have  no  communication  with  the  plaintiff:  —  It  was  held,  that  this  letter  swered. 
was  a  libel,  and  that  a  plea  of  justification  to  the  whole  of  the  Ubel,  which 
io  substance  stated,  that  the  plaintiff  had  been  guilty  of  a  breach  of  ecclesi- 
astical discipline  for  which  he  had  been  excommunicated,  was  no  answer  to 
the  declaratioi^  the  excommunication  stated  in  the  plea,  being  merely  a  sus- 
pension of  ecclesiastical  privileges,  while  that  in  the  libel  affected  the  civil 
rights  of  the  plaintiff;  and  abo,  that  as  the  part  of  the  libel  which  described 
the  plaintiff  as  a  degraded  wretch,  and  as  running  over  the  country,  &c., 
was  not  justified  by  any  part  of  the  plea;  it  was  defective  in  purporting  to 
answer  the  whole  declaration,  and  leaving  a  part  unanswered.  (4) 

Where  a  ship  was  advertised  for  freight  and  passengers,  and  the  defend- 
ant published,  that  she  was  unseaworthy,  and  had  been  bought  by  Jews  to 
take  out  convicts.  Upon  action  brought,  it  was  pleaded  to  the  entire 
declaration,  that  the  allegation  of  unseaworthiness  was  true,  which  was  held 
insufiicient  (5) 

It  is  essential,  that  a  special  plea,  justifying  the  publication  of  slanderous  Special  plea  of 
matter,  should  admit  the  libel  complained  of ;  and  it  should  not  be  extended  Justification 

1.^.  i*  '  1  I  i.f.i  should  admit 

to  the  justification  of  more  than  the  matter  to  which,  m  the  commencement  the  libel,  but 
of  his  plea,  the  defendant  professes  to  plead.  (6)    Care  should  therefore  be  should  not  ex. 
taken  to  confine  the  plea  in  the  introductory  part  to  the  exact  portions  of  ^^  Ihe^cuT 
the  libel  which  can  be,  and  afterwards  are  justified.     In  enumerating  such  fendant  pro- 
portions, it  is  not  usual  to  set  out  and  repeat  the  matter  in  Jubc  verha^  *®'*^  *®  P^®*** 
viz.  as  to  the  following  parts  of  the  said  supposed  libel,  to  wit,  &c.,  the 

(1)  A$aey  {Bart.)  v.  Kwii^«,  2  Burr.  807.         (4)   Crotty  v.  APMahon,   I  Jones  (Irish), 
1  Stark.  Slander,  Sd.  ed.  476.     1  Chitt.  PI.     465. 

497.  (5)  Ingram  v.  Lawion^  5  Bing.  N.  C.  66., 

(2)  Weaper  ▼.  JUoyd,  4  D.  &  II.  230.     2     vide  eiiam  6  ibid.  212. 

B.  &  C.  678.      1  C.  &  P.  S95.  (6)   Clarkson  t.  Lawton,  6  Bing.  266.  587. 

(3)  Ibid.    2  B.  &  C.  678. 
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INGS. 


Justification 
that  the  libel- 
lous matter  was 
communicated 
by  a  third  per- 
son,  cannot  be 
supported. 

Publication  of 
proceedings  in 
courts  of 
justice. 


Proceedings  at 
a  police  office^ 


before  magis- 
trates, 


or  under  a 
commission  of 
lunacv. 


said  defendant  says,  &c. ;  but  a  general  reference  to  such  parts  of  the  libel 
as  are  justified  may  be  sufficient,  if  the  court  can  see  with  certainty,  what 
parts  are  referred  to.(l)  But  it  is  sufficient,  generally  speakings  that  the 
substance  of  the  libel  should  be  justified  and  proved.  (2) 

In  an  action  for  the  publication  of  a  libel  reflecting  on  the  character  of 
an  individual,  the  defendant  cannot  justify  the  publication  by  pleading,  that 
the  libellous  matter  was  communicated  to  him  by  a  third  person,  vhoK 
name  he  disclosed  at  the  time  of  publication.  (3) 

Whether  the  publication  of  defamatory  matter,  embodied  in  the  proceed- 
ings of  a  court  of  justice,  is  privileged,  has  never  been  expressly  decided;— 
the  inclination  of  the  courts  however  seemingly  appears  to  be  against  the 
privilege.  (4)  But  the  publication  of  proceedings  before  a  magistrate  can- 
not be  justified  on  the  ground  of  its  being  a  correct  report  of  such  proceed- 
ings, where  the  matter  brought  before  him,  is  not  in  his  judicial  character, 
or  in  the  discharge  of  his  magisterial  functions.  (5) 

It  is  no  justification  of  an  action  for  a  libel  in  a  newspaper,  that  tbe 
matter  complained  of  is  a  true,  fair,  just,  and  correct  report  and  accouDtof 
proceedings  which  took  place  at  a  public  police  office  in  the  course  of  a 
preliminary  inquiry,  openly  and  publicly  conducted  before  a  justice,  npoo  a 
criminal  charge  against  the  plaintifi^,  although  published  with  no  scandaloosi 
defamatory,  unworthy,  or  unlawful  motive,  but  merely  as  public  news.  It 
seems,  however,  that  it  is  lawful  to  publish  in  a  newspaper,  the  result  of 
what  a  justice  may  think  fit  to  do  upon  a  matter  of  criminal  charge  pre- 
vious to  trial,  if  the  publication  contain  no  statement  of  the  evidence,  nor 
•any  comments  upon  the  case.  (6) 

A  plea  to  a  libel  in  a  newspaper,  which  reported  the  proceedings  before  a 
magistrate,  alleged  that  the  several  matters  and  things  in  the  supposed 
4ibels  contained  were  true: — It  was  held  bad,  because  it  was  uncertaiDi 
whether  it  meant  that  the  report  in  the  newspaper  was  a  true  report  of  the 
proceedings,  or  that  the  facts  mentioned  in  it  were  true ;  and  if  the  latter 
were  the  meaning,  then  the  plea  was  much  too  general.  (7) 

The  defendant  published  an  account  of  the  proceedings  under  a  com- 
mission of  lunacy^  which  the  plaintiff  had  attended  as  a  witness,  and  stated, 
that  the  p1aintifi**8  testimony,  "  being  unsupported  by  that  of  any  other 
person,  failed  to  have  any  effect  on  the  jury."  "  The  object  was  to  set  aside 
a  will.'*  "  Mr.  Jervis  commented  with  cutting  severity  on  the  testimony 
of  Mr.  O."  (the  plaintiff)  :  —  It  was  held,  that  the  whole  taken  together  *«s 
a  libel,  and  that  a  plea  justifying  only  the  wor4s,  "  Mr.  Jervis  commented 
with  cutting  severity  on  the  testimony  of  Mr.  O.,"  was  ill.  (8) 


(1)  Per  Le  Blanc  J.  in  Stiles  ▼.  Nokes, 
7  East,  507.  Per  Tindal  C.  J.  in  Clarkson 
y.  LawiOfif  6  Bing.  593. 

(2)  P«r  Littledale  J.  in  IlitU  v.  Pike,  4 

B.  &  C.  483.     6  D.  &  R.   533.     Edwards 
V.  Bi^l,  1  Bing.  403. 

(3)  De  Crespigny  {Sir  W.)  v.  WeOesley,  2 
M.  &  P.  695.     5  Bing.  392. 

(4)  Stiles  V.  Nokes,  7  East,  493.  Carr 
Y.Jones,  3  Smith,  491.  503.  Lewis  v,  Cle- 
ment, 3  B.  &  A.  702.  Lewis  v.  Walter,  4 
ibid.  605.  613.    Duncan  v.  Thwaites,  3  B.  & 

C.  5Se,  583.     Flint  v.  Pike,  4  ibid.  473. 


476.  481.,  sed  vide  Cwnry  v.  WaHer,  1  &P- 
N.  P.  C.  456.  1  B.  &  P.  525.  i?«  '• 
Wnght,  8  T.  R.  293.  StUes  t.  iVobi,  ' 
East,  504.  Rex  ▼.  Fisher,  2  Camp.  56S-, 
sinti,  2229. 

(5)  McGregor  v.  Thwaites,  3  B.&C.»5• 
4  D.  &  R.  695.  Aerv.£^,5Esp.N.  PC 
123. 

(6)  Duncan  v.  Thwaites,  5  D.  &  B.  ^^• 
3  B.  &  C.  556. 

(7)  Ibid. 

(8)  Roberts  v.  Brown,  10  Biog.  519.  * 
M.  &  Sc.  407. 
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ferent  from  those  laid  in  the  declaration.  (1) 

lo  an  action  for  a  libel,  which  purported  to  be  a  speech  of  counsel  at  the  Publication  of 
trial  of  the  plaintiff  on  a  criminal  charge,  the  declaration  stated,  after  setting  ^o'ds  sdtwtan- 
out  the  speech,  that  a  witness  was  called,  who  proved  all  that  had  been  stated  from  those  in 
bjcoansel,  and  that  the  defendant  was  immediately  after  that,  acquitted  upon  the  declaration, 
a  defect  in  proving  some  matter  of  form.     The  plea  stated,  that  in  fact  such 
a  speech  was  made,  and  that  the  witness  called,  proved  all  that  had  been  so 
stated ;  but  it  did  not  set  out  the  evidence,  or  justify  the  truth  of  the  charges 
made  in  the  counsel's  speech ;  the  court  held  the  plea  to  be  insufficient  (2), 
because  publishing  the  mere  result  of  evidence  could  not  be  justified. 

A  plaintiff  cannot,  upon  the  trial  of  an  action  for  a  libel,  object,  that  a  plea  Plaintiff  cannot 

of  justification  is  insufficient ;  because,  however  insufficient  it  may  be,  the  ''J.^^/I^Jf  t"*^' 
J  i>    J         •  •    «  A  oDjecv  tnac  a 

aeiendant  is  entitled  to  a  verdict  on   that  plea  if  it  be  proved,   as  the  pleaof  justi- 
plaintiff  should  have  demurred.  (3)  fication  is  in- 

Where  the  first  and  second  counts  of  a  declaration  alleged  "  the  compos-   ^. 
ing  and  publishing  of  two  libels,"  and  the  defendant  in  his  pleas  of  justifi-  not  be  said  that 
cation  stated,  that  "  the  libels  so  set  forth  were  one  and  the  same  supposed  *^e  two  libels 
libel,  and  not  other  and  different  supposed  libels :" — It  was  held,  that  such  confposed  and 
pleas  were  bad  on  special  demurrer,  because  it  was  impossible  to  say  with  published  were 
truth,  that  the  two  libels  alleged  to  have  been  severally  composed  and  seve-  ^^*"i5^1  ^ 
rally  published  were  one  and  the  same  libel.  (4) 

A  justification  merely  in  the  words  of  the  libel,  where  it  is  general  in  its  Justification  in. 
terms,  is  not  sufficient ;  it  ought  to  state  the  particulars.  (5)  Jj^®  JJ^Jj  -^^-^^^ 

The  justification  of  a  libel  must  state  issuable  facts,  not  general  charges  sufficient. 
of  misconduct.     A  libel  charged  an  attorney  with  general  misconduct,  viz*   Issuable  facts 
gross  negligence,  falsehood,  prevarication,  and  excessive  bills  of  costs>  in  the  """    ®  * 
business  he  had  conducted  for  the  defendant:  a  plea  in  justification,  repeat- 
ing the  same  general  charges,  without  specifying  the  particular  acts  of  mis- 
conduct, was,  upon  demurrer,  held  insufficient  (6) 

Where  a  libel  was  justified,  because  there  was  reason  for  thinking  the 
imputation  was  true  from  what  had  been  said,  the  plea  was  held  bad  on  de- 
murrer, as  it  should  have  stated,  what  had  been  said,  and  by  whom.  (7) 

A  plea  of  justification  for  slandering  the  plaintiff  as  a  justice  of  the  peace^ 
*^  of  pocketing  fines  of  prisoners  whom  he  had  convicted,"  should  state  the 
names  of  the  parties  convicted,  and  of  whom  the  plaintiff  had  received  the 
fines.  (8) 

Accord  and  satisfaction  is  a  good  defence  to  this  action  if  pleaded ;  and   Accord  and 
where  the  plaintiff  had  agreed  not  to  bring  the  action,  in  consideration  of  *®*"*^t'o"* 
the  defendant  destroying  certain  documents  relating  to  the  charge  imputed 
to  the  plaintiff,  which  the  defendant  accordingly  destroyed.  Lord  Ellen- 
borough  admitted  this  in  evidence  as  accord  and  satisfaction.  (9) 

(1)  M'Pher$on  v.  Daniels,  10  B.  &  .C*  (3)  Edmonds  v.  WaUer,  3  Stark.  7.  2 
263.  Johns  V  Gittens,  Cro.  £liz.  239.  Chitt.  291. »  et  vide  Clement  v.  Lewit,  10 
GastrtU  t.   Townsend,  ibid.     BiUinghafn  v.     Price,  181. 

^ipwrt,  ih'id.  153.   DroAe  v.  Corc/eroy,  Sir  W.  (4)  Edmonds  \.  Walter,  S  Stark.  7. 

Jones,  307.      Craft  v.  Boite,  1  Saund.  244.  (5)  J* Anson  v.  Stuart,  1  T.  R.  748. 

(c)  n.      Per  Tindal  C.  J.  in    Clarkson  v.  (6)  Holmes  v.  Catesby,  1  Taunt.  543. 

LawsoH^  6  Bing.  593.  (7)  Lane  v.  Ilotoman,  1  Price,  76. 

(2)  Lewis  V.  JTalter,  4  B.  &  A.  605..  et  (8)  Newman  v.  Bailey  {aerk),iChiti.  665. 
vide  Mountney  ▼.  Waiton,  2  B.  &  Ad.  673.  (9)  Lane  v.  AppUgate,  1  Stark.  97. 
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The  Plead- 
ings. 

1 

Demur&zr. 

Statement  of 
cause  of  de- 
murrer. 


In  an  action  for  a  libel,  it  is  not  a  sufficient  statement  in  the  margin,  of 
the  cause  of  demurrer  to  a  plea,  that  it  is  no  justification  of  the  UbeL(l) 
But  it  is  sufficient  to  state,  that  the  pleas  are  bad  for  the  causes  specificallf 
assigned  on  the  demurrer.  (2)  And  in  stating  the  grounds  of  demurrert  it 
is  sufficient  to  insert  them  in  the  margin,  without  stating,  that  the  part]r 
demurring  intends  to  rely  on  those  grounds.  (3) 


The  Evidence. 

Province  of 
judge  and  jury. 


Judgment  of 
Lord  Denman 
in  Bayliss, 
Lawrence. 


What  plaintiff 
must  prove 
under  plea  of 
not  guilty. 

Inducement  is 
admitted,  if  it 
be  not  tra- 
versed. 


Not  necessary 
to  prove  the 
truth  of  aver- 
ments in  the 


7.  The  Evidence. 

In  an  action  of  libel,  the  judge  is  not  bound  to  state  to  the  jury,  as  matta 
of  law,  whether  the  publication  complained  of  be  a  libel  or  not ;  but  the 
proper  course  is  for  him  to  define,  what  is  a  libel  in  point  of  law,  and  to 
leave  it  to  the  jury  to  say,  whether  the  publication  in  question  falb  within 
that  definition,  and,  as  incidental  to  that,  whether  it  is  calculated  to  iDJore 
the  character  of  the  plaintiff.  (4) 

On  the  trial  of  an  issue  of  not  guilty  in  an  action  for  libel,  it  is  no  mis. 
direction,  if  the  judge  leave  to  the  jury  the  question,  whether  or  not  the 
publication  be  libellous,  without  stating  his  own  opinion  as  to  the  particukr 
publication,  or  defining  what  generally  constitutes  a  libel :  thus,  in  Ba^ 
V.  Lawrence  (5)  Lord  Denman  stated,  *'  I  have  always  followed  the  practice 
adopted  in  this  case  by  Lord  Abinger,  leaving  the  jury  to  say  whether, 
under  all  the  circumstances,  the  publication  amounts  to  a  libel.  That  prac- 
tice is  analogous  to  the  enactments  of  stat.  32  Geo.  3.  c.  60.  The  statute, 
indeed,  is  applicable  only  to  criminal  cases ;  but  it  was  a  declaratory  act; 
and  the  importance  of  declaring  the  law  existed  only  in  the  case  of  criminal 
libels.  The  act  therefore  furnishes  clear  evidence  that  the  judge  is  not,  in 
civil  cases,  bound  to  state  his  opinion,  whether  the  publication  be  libelloos 
or  not ;  and  this  agrees  with  the  late  decision  of  the  court  of  Exchequer  in 
Parmiter  v.  Coupland,  (6)  There  is,  indeed,  one  case  in  which  a  pare 
question  of  law  may  arise.  If  the  judge  and  jury  think  the  publication 
libellous,  still  if,  on  the  record,  it  appear  not  to  be  so,  judgment  must  be 
arrested." 

It  is  incumbent  on  the  plaintiff  to  prove,  on  the  plea  of  not  guilty,  the 
publication  of  the  libel  complained  of,  and  that  it  M'as  published  maliciouslTf 
and  in  the  sense  imputed  by  the  declaration. 

By  the  modern  rules  of  pleading  in  actions  for  libel,  all  the  inducement 
is  admitted,  if  it  be  not  traversed.  (7) 

Statements  made  in  a  libel,  have  the  effect  of  dispensing  with  proof  by  the 
plaintiff  of  facts  so  stated,  if  they  become  necessary  to  support  his  case.  (8) 

It  is  not  necessary  to  give  evidence  to  prove  the  truth  of  averments 
in  the  declaration,  which  accord  with  statements  in  the  publication;  — 
thus,  in  an  action  for  a  libel  on  the  plaintiff  in  his  office  of  overseer  of  & 


(1)  Ro»$  V.   Robeson,    1    Gale,    102.      S 
Dowl.  P.  C.  779. 

(2)  Berridge  v.  Priestley,  5  DowL  P.  C. 
306. 

(3)  Groves  v.  Brown,  14  Leg.  Obs.  13.  cit. 
Tidd's  N.  P.  652. 


(4)  Parmiter  v.  Coupland,  6  M.  &  W.  lOSL 

(5)  11  A.&E.920. 

(6)  6  M.  &  W.  105. 

(7)  Fradley  v.  FnuOey,  8  C  &  P.  572. 

(8)  Jones  v.  Stevetu,  11  Price,  235. 
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common  field,  charging  hiin  with  embezzlement,  or  not  giving  a  proper  ThbEvidbnck. 
accoant  of  the  public  property,  the  plaintiff  proved  the  libel,  and  that  he  j~~j     7^ 
was  overseer;  and  it  appeared  from  the  testimony  of  his  own  witnesses,  that  which  aecord 
he  was  not  entrusted,  as  such  overseer,  with  the  receipt  of  money,  or  that  .^»th  statements 
any  particular   confidence  was   necessarily  reposed  in  him  by  virtue  of  tion. 


his  employment,  which  appeared  to  be  a  somewhat  humble  one.  It  was 
objected  that  he  should  have  proved,  that  it  was  an  office  of  trust  and 
confidence  as  alleged,  and  that  therefore  the  action  could  not  be  sup- 
ported:—  It  was  held,  that  as  the  libel  in  its  terms  imported,  that  it  was 
an  office  of  trust  and  confidence,  and  charged  a  fraudulent  abuse  of  it, 
it  was  therefore  not  necessary  to  give  any  proof  of  the  allegation  in  the 
declaration.  (1) 

In  a  declaration  for  a  libel,  it  was  averred  that  plaintiff,  before  &c.,  was 
lawfully  possessed  of  a  certain  messuage,  with  the  appurtenances,  called  or 
known  by  the  names  of  the  Camden  Arms  Tavern,  &c.,  and  had,  before  &c., 
sold  the  same  to  the  defendant.  The  libel  stated,  "  He,  plaintiff,  obtained 
500^  from  me  for  the  good- will  of  the  Camden  Arms,  &c. :" — It  was  held, 
that  the  words  sufficiently  admitted  the  possession  by  plaintiff.  (2) 

Counsel  ought  not  to  be  instructed  to  make  a  particular  detail  of  circum-  Counsel  should 
stances,  unless  they  are  prepared  to  give  some  evidence  in  support  of  the  "°*'  without 

^  ^  ,    ^  evidence,  make 

Statement  (3)  a  particular 

In  opening  a  case  of  libel  with  respect  to  a  check,  in  which  the  defendant  <^®**^^  of  cir- 
pleaded  a  justification,  that  the  imputations  of  the  libel  were  true,  the  plain- 
tiff*«  counsel  made  a  full  opening  of  the  facts  as  to  the  check  which  he  gjon  of  an  in- 
stated  the  plaintiff  to  have  paid,  but  adduced  no  evidence  on  this  part  of  strumentwillbe 
the  plaintiff's  case  : — It  was  held,  that  the  defendant's  counsel  was  entitled  the"siatemente 
to  call  for  the  production  of  the  check  on  a  notice  to  produce,  without  shew-  of  counsel, 
ing  that  it  was  in  the  plaintiff's  possession  in  any  other  way  than  by  the 
opening  of  his  own  counsel ;  and  if  the  check  was  not  produced,  secondary 
evidence  was  admissible.  (4>) 

The  libel  must  be  produced;  and,  previously  to  its  being  read,  the  pub-  Publication 
lication  of  it  by  the  defendant  must  be  proven.  **'  ^^^^ 

In  Rex  V.  Burdetl  (5)  Mr.  Justice  Holroyd  thus  expressed  himself,  as  to  Judgment  of 
the  evidence  which  was  requisite  to  prove  the  fact  of  publication : — "  In  5  ^^  "^"^H*^® 
Ca  Rep.  126.  (a.)  it  is  laid  down,  that  a  scandalous  libel  may  be  published  Rex  v.  Burdett 
iraditione,  when  the  libel,  or  any  copy  of  it,  is  delivered  over  to  scandalise 
the  party.     So  that  the  mere  delivering  over,  or  parting  with  the  libel  with 
that  intent,  is  deemed  a  publishing.    It  is  an  uttering  of  the  libel ;  and  that 
I  take  to  be  the  sense  in  which  the  word  < publishing'  is  used  in  law. 
Though  in  common  parlance  that  word  may  be  confined  in  its  meaning  to 
making  the  contents  known  to  the  public,  yet  the  meaning  is  not  so  limited 
in  law.    The  making  of  it  known  to  an  individual  only  is,  indisputably,  in 
law  a  publishing.    Lord  Chief  Justice  De  Grey  in  Baldwin  v.  Elphin- 
9ton  (6)  states,  that  a  written  libel  may  be  published  in  a  letter  to  a  third 
person,  and  states  two  instances  from  Rastalfs  Entries  (7)  of  charges  of 
constructive  publications  by  delivering  letters  to  A.  and  B.,  and  by  fixing 

(1)  BagnaU  v.  Underwood,  11  Price,  621.  (5)  4  B.  &  A.  143. 

(2)  Gmdd  v.  Hubne,  3  C.  &  P.  625,  (6)  2  W.  Black.  1037. 

(3)  Dmcombe  y.Danidt,  8  ibid.  222.  (7)  Action  on  Case*  13.     . 

(4)  Ibid. 
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TheEvidbmck.  them  on  the  door  of  St,  Paul's  church.    The  mere  delivery  or  fixing  them, 
with  the  intent  to  scandalise,  is  itself  considered  to  be  a  publishing ;  and  Id 
prosecutions  for  libels  it  is  never  made  a  matter  of  inquiry,  whether  either 
the  witness,  who  purchased  the  libel  at  a  defendant's  shop,  or  any  other 
person,  read  it  in  the  county  where  it  was  bought,  or  even  at  ail,  in  order  tu 
prove  the  publication  of  it  complete  in  that  county.   In  such  cases,  the  fad 
of  delivering  it  to  the  purchaser,  is  alone  relied  upon,  as  proof  of  the  puhlic- 
ation  in  the  county,  without  any  proof  of  its  being  read  there  or  else- 
where." 
When  defend.        If^  in  an  action  for  libel,  the  defendant  by  his  pleading  admit  the  publi^ 
Udm^te  Ae^***  ation,  the  plaintiff  is  still  at  liberty  to  shew  the  manner  of  the  publication, 
publication.       with  a  view  to  the  amount  of  damages.  ( 1 ) 

What  is  suf-  In  an  action  against  A.  for  publishing  a  libel,  evidence  sufficient  to  go  to 

to  go  to  a  j^"^  a  jury  is  furnished  by  proof,  that  a  libel  was  actually  published;  that  it  was 
of  publication.  &  printed  paper,  since  destroyed ;  that  it  corresponded  with  a  printed  paper 
produced ;  and  that  A.  printed  a  paper  corresponding  with  that  produced, 
and  sent  300  to  a  shop,  from  whence  a  person  actually  publishing  the  libd 
procured  it ;  and  that  the  libel  was,  on  that  occasion,  taken  from  a  parcel 
apparently  containing  300.  (2) 
Stat  6  &  7  ^y  8**t'  6  &  7  Will.  4,  c  76*  8.  6.  no  person  can  print  or  publish  any 

wax.  4.  c.  76.  newspaper  before  there  shall  be  delivered  at  the  stamp  office,  or  to  the 
proper  officers,  a  declaration  in  writing  containing  the  correct  title  of  the 
newspaper;  a  true  description  of  the  house  or  building  wherein  such 
newspaper  is  intended  to  be  printed  and  published ;  and  the  true  name,  addi- 
tion, and  place  of  abode  of  the  printer  and  publisher,  and  of  every  pro- 
prietor resident  out  of  the  United  Kingdom,  and  also  of  every  proprietor 
resident  in  the  United  Kingdom,  if  not  exceeding  two,  exclusive  of  prioter 
and  publisher,  but  if  exceeding  two,  then  of  such  two  proprietors,  the 
amount  of  whose  respective  shares  shall  not  be  less  than  the  share  of  sdj 
other  proprietor  resident  in  the  United  Kingdom^  exclusive  of  the  printer 
and  publisher,  specifying  the  amount  of  their  shares.  This  declaration  is 
to  be  signed  by  printer,  publisher,  and  the  named  proprietors  resident 
in  the  United  Kingdom. 
Sect  8.  By  sect.  8.  all  such  declarations  shall  be  filed  and  kept,  as  the  com- 

missioners of  stamps  and  taxes  shall  direct,  for  the  safe  custody  thereof; 
and  copies  thereof,  certified  to  be  true  copies,  shall  respectively  be  admitted 
in  all  proceedings  civil  and  criminal  whatsoever,  touching  any  newspaper 
mentioned  in  any  such  declaration,  or  touching  any  publication,  matter,  or 
thing  contained  in  any  such  newspaper,  as  conclusive  evidence  of  the  tmtk 
of  all  such  matters  set  forth  in  such  declaration,  and  of  their  continuance 
respectively  in  the  same  condition  down  to  the  time  in  question,  against 
every  person  who  shall  have  signed  such  declaration,  unless  it  shall  be 
proved,  that  previous  to  the  publication  in  question  on  such  trial,  suchpei^ 
son  became  lunatic ;  or  did  sign  and  make  a  declaration,  that  he  had  ceased 
to  be  a  printer,  publisher,  or  proprietor  of  such  newspaper,  and  did  duly  <ie- 
livcr  the  same  to  the  said  commissioners,  &c.;  or  unless  it  shall  be  proved, 
that,  previous  to  such  occasion,  a  new  declaration  of  the  same  or  a  similar 
nature  respectively,  or  such  as  may  be  required  by  law,  was  duly  signed  and 

(I)   rines  ▼.  SereU,  7  C.  &  P.  163.  (2)  Johnaon  v.  Hudton,  7  A.  &  E.  2S3. 
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made,  and  delivered  to  the  commissioners  of  stamps  respecting  the  same  ThsEvidknce. 

oevspaper,  in  which  the  person  sought  to  be  affected  on  such  trial  did  not 
join. 

It  18  likewise  enacted,  that  after  production  of  the  declaration,  and  a 
newspaper  intituled  as  therein  mentioned,  it  shall  not  be  necessary  to  prove 
the  purchase  of  the  paper ;  and  that  service  of  process  at  the  place  of  print- 
ing or  publishing  mentioned  in  the  declaration  shall  be  deemed  sufficient 

It  is  doubtful,  whether  statutory  proof  of  publication  of  a  newspaper  is 
admissible  to  prove  publication  by  a  plaintiff.  (1) 

In  an  action  for  a  libel  against  the  printer  of  a  newspaper,  one  of  the  Proprietor  of  a 
proprietors  of  a  newspaper  is  a  competent  witness  for  the  defendant,  as  he  '^c'^spaper 
is  not  liable  for  contribution.  (2)  witnes^in  wi" 
In  order  to  shew,  that  a  defendant  had  caused  and  procured  a  printed  action  again&t 
libel  to  be  inserted  in  a  newspaper,  a  reporter  to  a  public  newspaper  proved,  **  P""*®*^* 
that  he  had  given  a  written  statement  to  the  editor  of  the  newspaper,  the  porter  puT- 
contents  of  which  had  been  communicated  by  the  defendant  for  the  purpose  lishes  in  con. 
of  such  publication,  and  that  the  newspaper  then  produced,  was"  exactly  the  ^"®"<^«  o^ 
same,  with  the  exception  of  one  or  two  slight  alterations  not  affecting  the  with  the  de- 
sense  :  —  It  was  held,  that  what  the  reporter  published,  in  consequence  of  Pendant,  is  a 
what  passed  with  the  defendant,  might  be  considered  as  published  by  the  defendUintT   ^ 
defendant,  but  that  the  newspaper  could  not  be  read  in  evidence  without 
producing  the  written  account  delivered  by  the  witness  to  the  editor.  (S) 

A  libellous  paper  in  the  handwriting  of  the  defendant,  found  in  the  house  When  altera- 

of  the  editor  of  a  newspaper  in  which  the  libel  complained  of  appeared,  is  ^?^  ^  *".. 

admissible  in  evidence  against  the  defendant,  notwithstanding  several  parts  bellous  article, 

of  it  have  been  erased  and  are  omitted  in  the  newspaper,  provided  the  pas-  ^*^^  ^^^  dis- 

sages  erased  do  not  qualify  the  libel.  (4)  ori^^  writer. 

In  an  action  for  a  libel  against  church-rates  written  by  the  defendant,  Sending  an 

and  published  in  the  True  Sun  newspaper,  the  MS.  in  the  handwriting  of  article  to  a 

the  defendant,  addressed  "to  the  editor  of  the  True  Sun,"  and  sent  to  the  "^dencrof  ** 

True  Sun  office,  is  evidence  to  shew,  that  the  defendant  intended  the  article  publication, 
to  be  published  in  that  newspaper.  The  plaintiff  may  also  for  the  same 
purpose  give  in  evidence  handbills  on  the  same  subject,  published  by  the 
defendant  about  the  same  time ;  and  to  shew,  that  the  libel  was  published 
with  an  intent  to  injure  the  plaintiff,  evidence  may  be  given,  that  one  of  the 
handbills  was  carried  backwards  and  forwards  before  his  door.  (5) 

In  an  action  on  the  case  for  a  libel  in  a  newspaper,  the  plaintiff  cannot  Contenu  of  a 

give  evidence   of  the    contents    of  a  placard  pasted  in  the   window  of  fn*the  wmd*** 

a  third  person,  although  the  placard  states  what  will  appear  in  the  defend-  of  a  third  per- 

ant's  newspaper  respecting  the  plaintiff^  and  that  which  it  foretold  does  ^^  foretelling 

appear  accordingly.  (6)  pea*  'Z\  news- 

In  an  action  for  a  libel  contained  in  a  newspaper,  the  defendant  has  a  paper, 

right  to  have  read  as  part  of  the  plaintiff's  case  another  part  of  the  same  Pe^endant  en- 

..  e        A  i,     '     .u    lu  1  1  •     ^     f  /^T\  titled  to  have 

newspaper  referred  to  m  the  libel  complained  of.  (7)  every  part  of  a 

A  newspaper  may  be  read  in  evidence,  though  not  stamped  according  to  newspaper 

the  plaintiff 

(1)  Watts  V.  Fraxer,  7  A.  &  E.  223.  (5)  Bond  v.  D(ntglai,  7  C.  &  P.  626.  ,,    **  ' 

(2)  Moteati  v.  Lawton,  7  C.  &  P.  32.  (6)  Raikes  v.  Richardt,  2  ibid.  562.  unstamped 

(3)  Adanu  v.  Xifly,  R.  &  M.  157.  (7)    Thornton  v.    Stephen,  2  M.  &  Rob.  "f'^spaper  may 

(4)  Tarpley  (  Oerk)  v.  Biabey,  2  Bing.  N.     45.      Cooke  v.  Hughes,  R.  &  M.  112.  ?^®"  *"  ^^' 
C  437.     7  C.  &  P.  395.                                           (8)  Rex  v.  Pearce,  Peake's  N.  P.  C  106.  ^^°^' 
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Tub  Evidence. 

Periodicals. 

When  publica- 
tion consists  of 
merely  selling 
a  few  copies. 

Purchasing 
copies  before 
as  well  as  after 
action  brought 

The  author 
liable  for  the 
publication  of 
a  MS.  in  a 
periodicaL 

Libel  bought 
in  the  shop  of 
a  bookseller. 

CAKICATUaBS. 


LSTTEBS. 


Must  be  ad- 
dressed to  a 
third  person. 


Effect  of  post- 
mark. 


If  the  publication  of  a  libel  consist  in  merely  selling  a  few  copies  of  a 
periodical,  in  which,  inter  aUa,  it  is  contained,  one  question  for  the  jury  is, 
Did  the  parties  know  what  it  was  they  were  selling  ?  (1) 

In  an  action  for  a  libel  in  a  weekly  periodical  publication,  a  witneis  vis 
allowed  to  prove  a  purchase  of  a  copy  after  the  action  brought  as  well  u 
before ;  for,  although  not  evidence  for  the  purpose  of  aggravation,  it  was  to 
shew,  that  the  paper  was  deliberately  circulated.  (2) 

If  A.  send  a  manuscript  to  the  printer  of  a  periodical  publicatioD,  and 
do  not  restrain  the  printing  and  publishing  of  it,  and  it  be  printed  and  pub- 
lished in  that  publication,  A.  is  the  publisher,  and  liable  to  an  action.  (3) 

If  a  libel  be  bought  in  the  shop  of  a  bookseller  from  a  person  in  the 
shop  acting  as  a  servant  to  the  bookseller,  it  will  be  primd  facie  evidence  of 
a  publication  by  the  bookseller.  (4') 

A  person  who,  having  a  copy  of  a  libellous  caricature,  shews  it  to 
another  on  being  requested  so  to  do^  is  not  thereby  liable  to  an  action  for 
maliciously  publishing.  (5) 

The  libel  in  a  private  letter  must  be  proved  to  have  been  addressed  to 
a  third  person,  not  to  the  party  himself.  (6)  Therefore,  a  libellous  letter 
addressed  to  the  party  himself  is  not  actionable.  (7)  - 

Although  the  letter  containing  the  libel  be  addressed  to  a  third  penoo, 
there  is  a  publication  of  it,  if  the  plaintiff  open  it ;  and  it  seems,  the  means 
by  which  the  libel  goes  beyond  the  person  to  whom  it  is  addressed,  is  not 
material;  if  it  go  beyond  him  in  any  way,  the  publication  is  complete.  (8) 

In  an  action  for  a  libel  contained  in  a  letter,  proof  that  it  was  written  by 
the  defendant's  daughter,  who  was  authorised  to  make  out  his  bills  and 
write  his  general  letters  of  business,  is  not  sufficient,  unless  it  can  be  shewn 
that  such  libel  was  written  with  the  knowledge  of,  or  by  the  procurement  o( 
the  defendant.  (9) 

Neither  can  the  daughter  be  called  as  a  witness  to  prove  by  whose  dirtt- 
tion  such  letter  was  written.  (10) 

The  transmission  of  a  letter  by  the  defendant  to  his  correspondent  abroad 
is  a  sufficient  publication  by  the  defendant  (11) 

In  an  action  for  a  libel  contained  in  a  letter  written  by  the  defendant  to 
the  plaintiff,  proof  that  the  defendant  knew  that  letters  sent  to  the  plaintif 
were  usually  opened  by  his  clerk,  is  evidence  to  go  to  a  jury  of  the  defentl- 
ant*s  intention,  that  the  letter  should  be  read  by  a  third  person,  which  would 
amount  to  a  publication.  (12) 

If  a  letter  containing  a  libel  have  the  post^mark  on  it,  that  is  primd  fadt 
evidence  of  its  having  been  published.  (13) 

A  letter  written  by  the  defendant,  and  containing  a  libel^  was  dated  in 
Essex,  and  addressed  to  a  person  in  Scotland.  It  was  proved  to  have  been 
in  the  Colchester  post-office,  and,  after  being  marked  there,  to  have  been 


(1)  Chvbb  V.  FlannagcMy  6  C.  &  P.  431. 

(2)  Flunkett   v.  CobbeU^   5  Esp.  N.  P.  C. 

136. 

(3)  BurdeU  v.  Cobbett,  S  Dow,  301. 

(4)  Rex  V.  Abnon,  5  Burr.  2686. 

(5)  SmUh  V.  Wood,  3  Camp.  323. 

(6)  PhiUips  V.  Jatuen,  2  Esp.  N.  P.  C. 
624. 

(7)  Ahem  v.   Maffw're,    I  Armstrong  & 

Macartney  (Irish),  39. 


(8)  Ibid. 

(9)  Harding  v.  Greenimgy  1  Moore,  477. 
Holt*s  N.  P.  C.  531. 

(10)  Ibid. 

(11)  ITarvf  V.  5^tY&,  6  Bing.  749.    4  M. 
&  P.  595.     4  C.  &  P.  302. 

( 1 2)  Delacroix  ▼.  Thevemolt  2  Stark.  63. 

(13)  Shipley  V.  TodhyMtr,  7  C.&P.6«>- 
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fonnirded  to  London  on  its  way  to  Scotland.     It  waft  produced  at  the   Th«Evid»kce. 
trial  with  proper  post-marks,  and  with  the  seal  broken,  but  not  by  the 
party  to  whom  it  was  addressed :  —  It  was  held  sufficient  primd  fade 
eWdeoce  of  a  publication  in  Essex,  and  that  it  had  reached  its  address  in 
ScoUaiid.(l) 

If  a  letter  from  the  defendant  be  read,  which  refers  to  an  account  of  the  Newspaper 
tnuisactioD  to  which  the  libel  relates,  and  which  has  appeared  in  a  news-  -^  evide^e^if 
paper,  that  newspaper  may  be  given  in  evidence.  (2)  referred  to  in 

An  information  for  a  libel  stated,  that  the  prosecutor  had  received  certain  *  ®"®''' 
aooDjmous  letters,  and  that  of  and  concerning  those  letters  the  defendant  Handwiiiting 
published  a  libellous  placard.     The  defendant  was  proved  to  have  caused   "v^Then  proof 
the  placard  to  be  published.     In  the  placard  it  was  asked^  if  the  prosecutor  dispensed  with, 
had  not  received  a  certain  warning.     The  prosecutor  stated,  that  he  under- 
stood such  question  to  refer  to  the  letters,  and  that  he  should  not  have 
understood  the  meaning  of  the  placard,  if  he  had  not  received  the  letters : 
—It  was  held,  that  the  letters  might  be  read  in  evidence  as  explanatory 
of  the  paper,  that  placard,  without  proof  of  the  handwriting.  (3) 

In  an  action  for  a  libel  written  in  a  disguised  hand,  it  was  proposed  to  Letters  in  the 
put  into  the  hands  of  the  jury  a  book  containing  entries,  which  the  witness  ^,f°^^J'^"^  °^ 
swore,  he  saw  the  defendant  make  at  the  time,  in  order  that  the  jury  might  and  book  of 
compare  these  entries  with  the  libel :  —  but  it  was  held,  that  it  could  not  entries  made 
»«''one.(4)  °S,X;^ 

And  the  witness  having  stated,  that  he  believed  the  libel  to  be  in  the  hand-  jected,  when 
writing  of  defendant,  although  somewhat  disguised,  a  letter,  which  he  also  ^^^^^^^ 
stated  to  be  the  defendant's  letter  but  not  disguised,  was  offered  in  evidence,  parison. 
00  the  ground,  that  it  referred  to  some  of  the  subjects  mentioned  in  the  Quo  Animo. 
liheL  It  was  objected  to,  on  the  ground,  that  it  would  have  the  same  effect, 
and  was  evidently  offered  for  the  same  purpose,  as  the  book  which  had 
been  rejected  :  —  It  was  held,  that  the  letter  must  be  received  in  evidence, 
and  could  not  be  withdrawn  from  the  consideration  of  the  jury.  (5) 

On  the  trial  of  an  action  against  the  publisher  of  a  monthly  periodical  Publications  of 
for  a  libel  contained  in  it,  articles  published  from  month  to  month  alluding  1^^^ 
to  the  action,  and  attacking  the  plaintiff,  are  receivable  as  evidence  to 
shew  the  ammus  with  which  the  libel  was  published,  and  that  the  publisher 
considered  it  as  applying  to  the  plaintiff.  (6) 

In  an  action  for  libel,  a  letter  written  to  the  defendant,  containing  a 
statement  of  the  facts  upon  which  he  founded  his  charges^  is  receivable  in 
evidence  on  his  behalf,  to  shew  the  honajides  upon  which  he  acted.  (7) 

In  cases  of  libel^  a  subsequent  publication  brought  out  even  after  issue  Libel  circu- 
joined,  may  be  evidence  to  shew  the  motives  of  the  party  (8),  such  as,  that  !*!®*^  ^^^  "*"® 
the  libel  was  circulated  deliberately.  (9)  ^°*° 

(1)  Warrtm  v.  Warrem,  4  Tyrw.  850.     1         (6)   Chubb  v.  WesOeify  6  ibid.  436. 

C  M.  &  R.  250.  (7)  Blackburn  v.   Blackburn,  1   M.  &  P. 

(2)  Wmvtr  ▼.   Uojfd,  1  C.  &  P.  296.     4     S3.  63.     4  Bing.  395.     3  C.  &  P.  146. 
B.  &  R.  230.     2  B.  &  C.  678.     A  notice         (8)  Maclwi  v.  Wakley,  3  C.  &  P.  31 1. 

to  produce  **  the  several  letters  written  in        (9)  PlunkeU  v.  Cbbbetty  5  Esp.  N.  P.  C. 

the  year  1839**  is  too  general.     Aham  t.  136.,  vide  etiam  Finnerty  v.  Tipper ^  2  Camp. 

Magiurt,  1  Armstrong  &  Macartney  (Irish),  72.     Stuart  v.  Lovdl^  2  Stark.  93.      fFakley 

39-  ▼.  Johuon,  R.  &  M.  422.      May  v.  /Proton, 

(S)  iter  ▼.  Siauey,  5  C.  &  P.  213.  3  B.  &  C.  1 13.      Tarpiey  (  Clerk)  v.  Blabey, 

(4)  middinaton  v.  Cousins,  7  ibid.  595.  2  Bing.  N.  C.  437. 

(5)  Ibid. 
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The  Evidenci. 


Identification 
of  the  person 
with  the  sub- 
ject of  the 
libel. 

Evidence  of 
personal  malice 
inadmissible. 


WuBK  Justi- 
fication 

PLEADED. 

Any  thinfi^  may 
be  given  in 
evidence  which 
will  destroy 
the  plaintiff's 
cause  of  action. 

Where  evi- 
dence sufficient, 
although  it  do 
not  justify 
certain  terms 
in  the  alleged 
libel. 


To  support  a 
charge  of  for- 
gery, the  same 
evidence  must 
be  given,  as 
would  be  re- 
quisite to  se- 
cure a  criminal 
conviction. 


In  BarweU  v.  A^im{\)y  which  was  an  action  for  a  libel  published  in « 
newspaper,  the  plaintiff  was  allowed  to  give  in  evidence  a  second  pan- 
graph  subsequently  published  in  the  same  paper,  in  which  the  Ubelloai 
charge  was  re-asserted,  for  the  purpose  of  shewing  the  defendant's  inteotkm; 
and  in  leaving  the  case  to  the  jury^  the  judge  told  them  to  take  the  two 
paragraphs  with  them,  and  to  give  the  plaintiff  such  damages,  as  they  con- 
sidered him  entitled  to  under  the  circumstances.  An  application  for  a  iier 
trial  on  the  ground  of  misdirection  was  refused. 

Proof  that  the  plaintiff  had  been  made  the  subject  of  laughter  at  a  pnblie 
meeting,  is  admissible  as  identifying  his  person  with  the  subject  of  a  Ubd, 
and  as  proof  of  the  consequences,  which  had  necessarily  resulted  to  him 
from  its  application.  (2) 

In  an  action  for  a  libel  against  the  publisher  of  a  magazine,  evidence  of 
the  writer  s  personal  malice  is  not  admissible  (3) ;  and  letters  written  by  the 
defendant  to  the  plaintiff,  but  not  relating  to  the  libel,  are  not  admissible 
to  shew  personal  malice  in  the  defendant  (4) 

In  an  action  for  libel,  general  evidence,  that  the  plaintiff  has  been  in  tbe 
habit  of  libelling  the  defendant  is  inadmissible  (5)  ;  and  the  plaintiff  cannot 
give  in  evidence .  other  libels  published  concerning  him  by  the  defeodaot, 
unless  they  directly  refer  to  the  libel  set  out  in  the  declaration  (6),  ettiier 
in  bar  of  the  action,  or  in  mitigation  of  damages.  (7) 

In  actions  on  the  case,  any  thing  may  be  given  in  evidence  under  the 
general  issue^  which  will  destroy  the  plaintiff's  cause  of  action.  (8) 

In  an  action  for  a  libel,  a  plea  justifying  a  charge  of  having  disclosed 
confidential  communications  made  to  the  plaintiff  as  an  attorney,  may  he 
supported  by  proof  of  the  disclosure  of  communications  made  to  him  by  hb 
clients,  as  are  not  of  that  strictly  privileged  character,  which  would  pre- 
vent his  examination  as  a  witness.  (9) 

To  an  action  for  libelling  plaintiffs  in  their  business  of  sellers  of  medi- 
cine, by  publishing  that  defendants  had  crushed  the  Hygeist  system  of 
wholesale  poisoning  pursued  by  the  scamps  and  rascals,  the  defendants 
pleaded  and  proved  the  conviction  of  two  of  the  vendors  of  plaintiff's  piDs 
for  manslaughter :  —  It  was  held,  that  the  plea  was  sufficient  and  suffi- 
ciently proved,  though  it  did  not  justify  the  terms  '*  scamps  and  rascab," 
and  though  one  of  the  victims  died,  notwithstanding  he  had  taken  fever 
pills  than  the  vendor  recommended,  it  appearing  that  a  larger  mimber 
would  only  have  accelerated  his  death,  and  that  it  was  not  necessary  for 
defendants  to  shew,  they  had  completely  crushed  the  system.  (10) 

In  an  action  for  libel,  to  support  a  plea  of  justification  stating,  that  the 
plaintiff  had  forged  and  uttered,  knowing  it  to  be  forged,  a  certain  bill  of 
exchange,  to  justify  a  verdict  for  the  defendant,  the  same  evidence  most  be 
given,  as  would  be  necessary  to  convict  the  plaintiff,  if  he  were  on  trial  for 
those  offences ;  but  if  the  evidence  fall  short  of  satisfying  the  jury,  that  the 


(1)  1  M.&G.807. 

(2)  Cook  v.  Ward,  4  M.  &  P.  99.   6  Bing. 
409. 

(S)  Robertson  v.  Wylde,  2  M.  &  Rob.  101. 

(4)  Ahem  v.   Maguiie,    I   Armstrong   & 
Macartney  ( Irish),  39. 

(5)  Wakley   v.   Johnson,    R.    &  M.   422. 
Finnerty  v.  Tipper,  2  Camp.  76. 


(6)  Finnerty  v.  Tipper,  2  Camp.  72. 

(7)  May  v.  Brown,  4  D.  &  li  67a     S  B. 
&C.  lis. 

(8)  Barber  v.  Dixon,  1  Wils.  45. 

(9)  Moore  v.  TerreH,  1  N.  &  Ji.  SS9,    4 
B.  &  Ad.  871. 

(lO;  Morrison  ▼.  Harmer,  S  BicjEf.  N.  C 
759. 
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strict  legal  offence  was  committed,  they  may  take  the  facts  proved  into  their  The  Eviobkck. 
consideration  in  estimating  the  damages  (1) ;  and  the  same  observations  ap-  justification  of 
ply  to  a  libel,  in  which  the  defendant  justifies,  that  the  plaintiff  was  guilty  bigamy  re- 

Iff  in  justifying  a  libel,  that  the  plaintiff  was  guilty  of  "  polygamy"  in  support  an  in- 
manrying  three  wives,  who  were  all  living  at  the  same  time,  the  defendant  dictment  for 
plead,  that  the  plaintiff  was  guilty  of  "  polygamy  "  in  marrying  three  per-    *    u 
S0D8  Darned,  who  were  all  living  at  the  same  time,  it  is  sufficient  proof  of  polygamy  may 
the  marriages  to  shew  the  actual  marriages  as  to  two,  and  reputation  and  be  justified  by 
cohabitation  as  to  the  third ;  because,  if  by  the  term  "  polygamy "  the  biglmy. 
offence  of  bigamy  be  meant,  the  substance  of  the  issue  is  made  out  by  proof 
of  the  two  marriages;  and  if  by  the  term  '< polygamy,"  the  mere  fact  of 
these  marriages  is  meant^  as  distinct  from  the  crime  of  bigamy,  evidence  of 
reputation  and  cohabitation  is  receivable.  (3) 

The  defendant  had  pleaded  truth  in  justification  of  a  libel,  part  of  which  When 
alleged,  that  a  physician  refusing  to  act  with  plaintiff,  also  a  physician,  had  gp^thie  ch". 
*^  honourably  and  faithfully  discharged  his  duty  to  his  medical  brethren :  *'  —  racter  inadmis^ 
It  was  held,  that  it  was  not  competent  to  the  defendant  to  offer  in  evidence,  ^^^'^ 
the  opinion  of  medical  witnesses  on  this  head.  (4) 

In  an  action  for  libel  imputing  to  the  plaintiff,  a  medical  attendant  of  a  When  a  medi- 
poor  law  union,  that  he  had  neglected  two  pauper  patients,  the  defendant  *^^^         . 
justified,  that  the  imputations  were  true: — It  was  held,  that  the  book  in  which  inadmissible, 
the  plaintiff  under  the  order  of  the  poor  law  commissioners  made  entries  as 
to  the  cases  of  the  pauper  patients,  was  not  admissible  in  evidence  in  his 
fiivour.  (5) 

If)  in  a  case  of  libel,  the  defendant  in  his  plea  state  certain  specific  facts  on  Letters  when 
which  he  justifies  the  publication,  a  letter  written  by  the  plaintiff,  which  '**'*  P*^**^'^"^ 
does  not  go  to  prove  any  of  the  specific  facts  alleged  in  the  plea,  is  not  fact  alleged  in 
admissible  in  evidence  for  the  defendant.  (6)  the  plea,  are 

A  libel  contained  in  an  advertisement  by  two  tradesmen  in  partnership,  __^  ^^\ 

.  ...«.,  .  Where  charge 

Stating,  that  they  deemed  it  necessary  to  caution  their  friends  against  a  of  fraud  and 
frandalent  representation,  that  any  part  of  their  business  had  been  removed,  swindling,  not 
it  being  obvious,  that  their  concern  was  still  carried  on  solely  at  No.  9.  l^o^^^     ^ 
Mansion  House  Street,  and  that  they  had  no  connexion  with  a  shop  recently 
opened  in  another  place,  under  circumstances  grossly  misrepresented  and 
highly  discreditable,  with  a  view  of  defrauding  them  of  a  part  of  their  busi- 
ness; is  not  justified  by  proof,  that  the  person  alluded  to  (who  had  been  for 
several  years  in  partnership  with  them)  had  issued  a  bill,  in  which,  after 
thanking  his  friends  for  their  favours  during  his  residence  at  No.  9.  oppo- 
site the  Mansion  House,  he  stated,  that  he  had  removed  his  establishment 
to  another  place,  where  the  business  would  be  carried  on  under  the  firm  of 
R«  R.  C.  and  Co.,  and,  in  addition  to  this^  had  put  over  his  shop  door 
^R.R.  C.  and  Co.,  removed  from  opposite  the  Mansion  House.'*  (7) 

Evidence  shewing  the  occasion  of  writing  a  document,  which,  if  bond  When  no  Jus- 
^i  is  not  a  libel,  because  a  privileged  official  communication,  is  admisible 


TIFICATION 
rLKADED. 

Privileged  of- 


(1)  Chabiurt  ▼.  Shaekell,  6  C.  &  P.  475.  (5)  Meyriek  ▼.  Wdkieif,  8  C.  &  P.  283. 

(2)  Hmmett  y.  Harmer,  8  ibid.  695.  (6)  Moscati  v.  Lawson,  7  ibid.  32. 

(3)  Ibid.  (7)   Chubb  ?.  Flannagan,  6  ibid.  431. 

(4)  Ramadjfe  v.  Ryan^  9  Bing.  333.  2  M. 
&SC.421. 
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ficial  commu- 
nication. 

Fair  criticism. 


Illegal  trade. 


When  negli- 
gence cannot 
be  shewn. 


The  EviDEvct,  under  the  general  issue  to  shew,  that  the  writer  belieyed  the  facts  stated 

therein  to  be  true,  although  no  justification  was  pleaded.  (1) 

In  an  action  for  a  libel  upon  the  plaintiff  in  his  business  of  a  bookseller, 
accusing  him  of  being  in  the  habit  of  publishing  immoral  and  foolish  books, 
the  defendant,  under  the  plea  of  not  guilty,  may  adduce  evidence  to  shev, 
that  the  supposed  libel  is  a  fair  stricture  upon  the  general  run  of  tbe 
plaintiff's  publications.  (2) 

The  plaintiff  alleged,  that  he  carried  on  in  an  honest  and  lawful  manner 
the  trade  of  a  manufacturer  of  bitters,  and  that  the  defendant  libelled  bin 
in  his  trade  by  publishing,  that  the  bitters  were  made  to  adulterate  porter, 
per  quod  the  plaintiff  was  ruined :  —  It  was  held,  that,  under  the  genenl 
issue,  the  defendant  might  give  in  evidence^  that  the  plaintiff's  trade  vs 
illegal,  and  that  his  bitters  had  been  condemned  in  the  court  of  Exdie- 
quer.  (S) 

In  an  action  for  a  libel,  which  is  only  libellous  on  a  man  in  the  execntioo 
of  his  office,  where  the  plaintiff  has  stated  by  way  of  inducement  his  doe 
discharge  of  his  duties,  the  defendant  cannot  on  the  general  issue  give  eri- 
dence  of  negligence  in  discharging  them  in  answer  to  that  declaration.  (4) 
When  evidence  Under  the  plea  of  "  not  guilty  "  to  a  declaration  for  a  libel,  the  plaintif 
to°shew  tlmr*^  cannot  give  evidence  to  shew,  that  the  allegations  in  such  libel  are  hkt; 
the  allegations  nor  can  he  offer  subsequent  declarations  by  the  defendant,  to  shew  with 
m  the  libel  are  ^j^^^^  motives  the  libel  was  published,  where  the  intention  of  such  pub- 
lication is  not  equivocal.  (5) 
Damages.  It  is  no  answer  to  a  charge  of  criminal  publication  of  a  libel  to  shew,  that 

Printing  a  libel  the  defendant  had  been  told  that  it  was  libellous,  and  not  fit  to  be  (&» 
dbprovr^e***  seminated  generally  in  the  neighbourhood,  and  that  he  printed  it  with  a 
imputation  of     View  to  disprove  the  imputation  of  having  intended  to  promulgate  a  libeL 

These  facts,  if  the  composition  be  a  libel,  so  far  from  constituting  a  de- 
fence, are  in  aggravation  rather  than  in  mitigation  of  his  guilt.  (6) 

In  an  action  for  a  libel,  other  papers,  which  are  in  themselves  libels  oa 
the  plaintiff,  may  be  given  in  evidence  to  increase  the  damages.  (7) 

The  declaration  in  an  action  for  libel  alleged  that  the  plaintiff  was  a 

medical  practitioner,  and  stated  the  libel  to  have  been  published  of  aad 

concerning  him  in  his  said  practice.     No  evidence  was  given  of  any  hoeose 

do^'norprove'  or  authority  to  practise,  nor  was  the  plaintiff  mentioned  in  the  libel  as  a 

himself  tajie  a   regular  medical  man,  but  merely  as  <<  physician  extraordinary  to  several 

ladies  of  distinction,"  and  *'  doctor,  or  rather  quack :"  —  It  was  held,  that 
this  did  not  withdraw  the  claim  of  damages  in  the  medical  capacity  fro» 
the  consideration  of  the  jury,  but  that  they  might  give  such  damages  as 
they  thought  right,  both  for  that  and  the  libel  on  the  plaintiff's  private 
character.  (8) 

In  a  joint  action  of  libel  by  two  partners,  damages  cannot  be  giveo  ^ 
any  injury  to  their  private  feelings,  but  only  for  such  injury  as  they  n»J 
have  sustained  in  their  joint  trade  or  business.  (9) 


having  in- 
tended to  pro- 
mulgate it. 

Other  papers 
which  are  in 
themselves  li- 
bels, may  be 
given  in  evi- 
dence. 

Where  plaintiff 


member  of  the 
profession  in 
which  he  is 
libeUed. 


In  a  joint  ac- 
tion by  two 
partners,  da^ 
mages  cannot 
be  given  for 
their  private 
feelings. 


(1)  Fairman  v.  Ive$,  1  D.  &  R.  252.  5 
B.  &  A.  642.  Blake  v.  POford,  1  M.  8c  Rob. 
198.     PaHiaon  v.  Jones,  8  B.  &  C.  578. 

(2)  TaboH  V.  Tipper y  1  Camp.  350. 

(3)  Manning  v.  Clement,  7  Bmg.  362.  5 
M.&P.  211. 

(4)  Dance  v.  Robson,  M.  &  M.  294. 


(5)  Stuart  v.  XooeiZ,  2  Stark.  93- 

(6)  Rex  V.  Shipley,  4  Doug.  73. 

(7)  Lee  v.  Hnton,  Peake*s  N.  P-  C » 
sed  vide  Cook  v.  Field,  3  Esp.  N.  P.  Cl»- 

(8)  Long  v.  ChtM,  5  C  &  P.  55. 

(9)  Hapthom  v.  Lawson,  3  ibid.  196. 
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It  seems,  that  the  proprietor  of  a  newspaper,  convicted  and  fined  for  the  Thx  Etibcmck. 
pablicatioQ  of  a  libel  in  the  paper,  inserted  without  his  knowledge  and   ~     ;         ~" 
consent  by  the  editor,  cannot  recover  against  the  editor  the  damages  sus-  ^  newspaper 
tained  by  such  conviction.  (1)  cannot,  for  the 

Where  a  jury  were  directed  to  find  whether  a  libel  was  a  privileged  com-  a  Hbd?  recover 
manicatioD^  and  if  so,  whether  it  was  attended  with  express  malice ;  and  the  dam^es 
they  found  for  the  plaintiff,  with  damages,  but  that  the  defendant  was  not  ^""**  ^" 
actuated  by  express  malice :  —  It  was  held,  that  the  verdict  was  right,  and  pi^intiffen- 
that  the  plaintiff  was  entitled  to  retain  his  damages.  (2)  titled  to  retain 

If,  in  an  action  for  libel,  the  defendant  by  his  pleading  admit  the  public-  ]jjth^™^t^e 
atioD,  the  plaintiff  will  be  at  liberty  to  shew  the  manner  of  the  publication,  jury  find  that 
with  a  view  to  the  amount  of  damages.  (S)  ^^^^  ^"^  "? 

In  an  action  for  a  libel,  the  defendant  may  on  the  general  issue  prove  in   Admissible 
mitigation  of  damages  any  ground  of  suspicion  short  of  facts  which  would,  and  ikadmis- 
if  pleaded,  have  amounted  to  a  complete  justification.  (4)  siblk  Evidence 

IN  JMinOATlON 

But  it  seems,  that  in  an  action  for  a  libel,  evidence  of  facts,  which  do  or  Damages. 
not  amount  to  a  justification,  may,  under  circumstances,  be  received  in  When  defend- 
mitigation  of  damages,  though  special  pleas  of  justification,  which  were  on  •"*  *™J*»  **»« 
the  record,    have   been  withdrawn  before  the  trial,  and  the  plaintiff'  in  Suspicion  short 
eoosequence  is   not  prepared  with  evidence  to  answer  the  defendant's  of  facts, 
proof.  (5) 

In  Leicester  (^Earl  of)  v.  Walter  {<&)  the  defendant  proved  under  the 
general  issue^  in  mitigation  of  damages,  that  before  and  at  the  time  of  the 
pablication  of  the  libel  the  plaintiff  was  generally  suspected  to  be  guilty  of 
the  crime  thereby  imputed  to  him,  and  that,  on  account  of  this  suspicion, 
bis  relation  and  acquaintances  had  ceased  to  associate  with  him.  And  in 
Wyattv,  Gore  (7)  the  defendant  under  the  general  issue  proved,  that  the 
substance  of  the  libel  charged  in  the  declaration  had  been  previously  pub- 
lished in  a  newspaper;  and  it  was  held  not  to  be  requisite  to  lay  a  basis  for 
this  evidence  by  producing  the  newspaper. 

In  mitigation  of  damages  in  an  action  for  a  libel,  the  defendant  was  al-  Statement 

Wed,  under  the  general  issue,  to  shew,  that  he  copied  the  statement  from  **P*f*  fr**™ 

1  ,     .  .     11         J  .      ,  ,        .  ,  another  paper, 

another  newspaper ;  but  was  not  allowed  to  shew,  that  it  appeared  concur- 
rently in  several  other  newspapers.  (8) 

In  an  action  for  a  libel,  the  defendant  may  in  mitigation  of  damages  give  Provocation  by 
in  evidence  other  libels  published  recently  before  by  the  plaintifi'  of  the  P^**°*^^« 
defendant,  with  the  view  of  shewing  a  provocation  by  the  plaintiff;  and  a 
witness  may  be  also  asked,  whether  the  plaintiff  has  not  previously  pub- 
lished attacks  on  the  defendant;  but  the  judge  will  caution  the  jury  not  to 
consider  one  libel  as  a  set-off  against  the  other  (9) ;  he  may  also  shew,  that 
the  plaintiff  had  used  expressions  calculated  to  provoke  him,  both  in  writing 
and  verbally  (10):  but  in  order  to  the  admission  in  evidence  of  libels  by 

(1)  CoOmm  V.  Patmore^  1  C.  M.  &  R.  7S.         (5)  Etut  t.    Cht^ftmafh   2  C.  &  P.  570. 
4  Tyrw.  677.  M.  &  M.  46. 

(2)  BiaeUmm  v.  Blackburn,  4  Bing.  S95.         (6)  2  Camp.  251. 

1  M.  &  P.  S3.  63.     3  C.  &  P.  146.  (7)  Holfs  N.  P.  C.  299. 

(3)  Ftnet  ▼.  SereU,  7  C.  &  P.  163.  (8)  Saundert  t.   MUIs,  6  Bing.  213.     3 

(4)  Knobdl  y.  FuSer,  Peake*8  Add.  Cas.     M.  &  P.  520. 

139.,    fed   iride    Underwood    ▼.  Parks,  Sir.         (9)    ffatU  v.  Fra$er,  7  C.  &  P.  369. 
120a     MnUat  ▼.   Hnlton,  4  Esp.  N.  P.  C.         (10)   Tarpley  (Clerk)  y.  Blahey,  ibid.  395. 
248.    Earner  v.  Merk,  cit.  2  Camp.  253, 254.     2  Bing.  N.  C.  437. 
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Th£  Evidsncz. 


No  fact  admis- 
sible which 
would  be  evi- 
dence to  prove 
a  justificatiou. 

Facts,  not 
amounting  to  a 
justification. 

Correctness  of 
the  report  of  a 
coroner's  in- 
quest. 


Corporate 
commfssioners. 


Repetition  of 
common  ru* 
inours. 


Libel  having 
appeared  in 
other  papers. 


the  plaintiff  in  mitigation  of  damages,  it  must  be  shewn  with  precision,  tkit 
such  libels  relate  to  the  libels  by  the  defendant  (1) 

Where  a  libellous  letter  refers  to  a  newspaper  as  containing  the  slan- 
derous matters  imputed  to  the  plaintiff,  the  defendant  may  give  the  Devrs- 
paper  in  evidence  in  mitigation  of  damages  under  the  general  issue.  (2) 

The  defendant  cannot  give  evidence  of  any  fact  in  mitigation  of  damages 
which  would  be  evidence  to  prove  a  justification  of  any  part  of  the  libd; 
he  ought  to  justify  as  to  that  part  (3) ;  and  evidence  of  facts,  though  not 
amounting  to  a  justification,  cannot  be  received  to  negative  the  presumptioD 
of  malice,  and  mitigate  the  damages.  (4) 

In  an  action  for  a  libel  contained  in  a  report  of  a  coroner's  inquest,  evi- 
dence of  the  correctness  of  the  report  is  admissible  under  the  general  issoe 
in  mitigation  of  damages ;  but  no  evidence  of  the  truth  or  falsehood  of  the 
facts,  stated  at  the  inquest,  is  admissible,  as  it  must  be  strictly  confined  to 
what  took  place  there.  (5) 

Where  a  libel  purported  to  be  a  report  of  what  occurred  before  one  of 
his  majesty's  commissioners  of  inquiry  respecting  corporations,  it  was  held, 
that  the  defendant  could  not  give  evidence  of  the  accuracy  of  the  report  as 
a  matter  of  justification,  but  that  he  might  give  such  evidence  in  mitigatioa 
of  damages: — and  that,  if  he  did  so,  the  plaintiff  might  give  evidence  in 
reply,  to  shew  the  inaccuracy  of  the  report  (6) 

Evidence  to  prove  that  a  libel  was  merely  a  repetition  of  common  nunonn 
which  were  prevalent  at  the  time  of  the  facts  imputed  to  the  plaintiff,  and 
on  which  the  libel  was  founded,  b  inadmissible  for  the  purpose  of  rednoDg 
the  damages.  (7) 

In  an  action  for  a  libel  published  in  a  newspaper,  the  defendant  eanxKit 
go  into  evidence  in  mitigation  of  damages  to  shew,  that  the  same  libel  had 
appeared  in  another  newspaper,  from  which  the  plaintiff  had  already  reco- 
vered damages ;  but  the  defendant  may  shew,  that  he  copied  the  libel  from 
another  newspaper,  and  omitted  several  passages  contained  in  that  nevs^ 
paper,  which  reflected  on  the  character  of  the  plaintiff.  (8) 


Right  of 
counsxl  to 
bkoik  and  rx- 

PLT PaT- 

MXNTOrMoMKT 

INTO  Court  — 
Statutk  of 
Limitations  — 
Entry  of  Ver- 
dict —  New 
Trial  —  Costs 
—  Attach- 
ment —  Judg- 
ment. 

Judgment  of 
Chief  Justice 
Tindal  in  Car- 
ter V.  Jones. 


8.  Right  of  Counsel  to  beoix  and  reply — Payment  of  Moket 
INTO  Court  —  Statute  of  Limitations  —  Entry  of  Vebdict— 
New  Trial  —  Costs  —  Attachment — Judgment. 

In  Carter  v.  Jones  (9)  Chief  Justice  Tindal  said,  "  A  resolution  has  been 
recently  come  to  by  all  the  judges,  that  in  cases  of  slander,  libel,  and  otlicr 
actions,  where  the  plaintiff  seeks  to  recover  actual  damages  of  an  unascer- 
tained amount,  he  is  entitled  to  begin,  although  the  affirmative  of  the  issue 
may,  in  point  of  form,  be  with  the  defendant." 

In  an  action  for  a  libel,  where  the  general  issue  is  pleaded,  and  t^ 
special  pleas  in  justification,  the  plaintiff  may  in  the  outset  give  all  the  en- 


(1)  Tarpley(aerk)v.Blabey,7C.8cP.395. 
2  Bing.  N.  C.  437. 

(2)  MuUeU   V.   ffuUon,   4  Esp.  N.  P.  C. 
248. 

(3)  Vesujf  V.  Pike,  3  C.  &  P.  519, 

(4)  mzithnum  v.  ffeaver,  D.  &  R.  N,  P. 
C.  10. 


(5)  Eatt  V.  Chapman,  M.  &  M.  46-   ^ 
C.  &  P.  570. 

(6)  Charlton  v.  WaUon,  6  C.  &  P.  3**. 
(7  )   WaithmoM  v.  Weawr,  1 1  Price.  25T.« 

(8)  Creeoy  t.  Carr,  7  C  &  P.  64. 

(9)  1  M.&Rob.  281. 
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dence  he  intends  to  offer  to  rebut  such  justification,  or  he  may  do  so  in   Rigbt  op 
reply  to  evidence  produced  by  the  defendant ;  but  he  is  not  entitled  to  give   ^<»"»*«'  "^ 

tf  1.  BEGIN  AND  »E' 

part  of  sach  evidence  in  the  first  instance,  and  reserve  the  remainder  for  plt,  &c. 
reply  to  the  defendant's  case.  (1) 


If,  in  an  action  for  libels,  two  distinct  charges  be  made  against  the  Whxn  Evi- 

plaintiff,  which  the  defendant  justifies  as  true,  and  at  the  trial  the  plaintiff's  »«»«'>' R^^'y 

eouDsel  makes  a  full  opening  of  the  facts  as  to  both  charges,  but  goes  into  allowed. 
eTidenee  to  disprove  the  pleas  as  to  the  first  charge  only,  he  will  not  be 
entitled  to  contradict  the  allegations  in  the  pleas  as  to  the  second  charge 
by  evidence  in  reply.  (2) 

Under  stat  3  &  4>  Will.  4.  c  42.  s.  21.  the  defendant  cannot  pay  money  Payment  op 

into  court  J? ^*" '"™ 

Court. 

By  the  Statute  of  Limitations  (21  Jac.  1.  c.  16.),  if  the  cause  of  action  statute  op 
did  not  accrue  at  any  time  within  six  years  next  before  the  commencement  Limitations 
of  the  plaintiff's  action,  the  action  cannot  be  sustained.     But  such  statute      l/?^*  ^' 

V.     1  O.  I. 

aiQst  be  pleaded  specially. 

In  Emp9on  v.  Fairfax  (3),  which  was  an  action  of  case  for  publishing  a  Entry  op 
libel,  the  defendant  pleaded,  L  not  guilty ;  2.  justification,  that  the  supposed  ^■^"'"* 
libel  was  true ;  replication,  de  injurid :  the  publication  was  proved,  and  the 
defendant  offered  no  evidence ;  but  the  jury  found  for  the  defendant  on  the 
first  issue: — It  was  held,. that  in  default  of  directions  to  the  contrary  from 
the  judge,  the  verdict  should  be  entered  on  thepostea  for  the  defendant  on 
the  first  issue,  and  for  the  plaintiff  on  the  second,  such  entries  not  being 
necessarily  inconsistent ;  because,  the  verdict  was,  *<  not  that  there  was  no 
publication^  but  that  there  was  no  libel ;"  and  that  the  plaintiff  should  have 
htt  costs  of  the  second  issue. 

Where  a  libel  in  a  newspaper  stated,  ''  About  five  years  ago,  he  (the 
plaintiff)  had  a  house  in  O.  Street,  P.  Square,  and  some  time  prior  to  that, 
he  had  one  in  M.  Square,  in  both  of  which  he  contrived,"  &c. ;  .and  a  count 
in  the  declaration  purported  to  set  out  the  whole  of  this  passage,  but  omitted 
the  words  "  of"  and  <<  which :"  —  It  was  held,  that  the  variance  was  fatal ; 
bat  the  plaintiff  was  allowed  to  enter  a  verdict  on  other  counts,  to  which 
the  defendant  had  only  pleaded  the  general  issue,  and  which  set  out  the 
above  passages  correctly.  (4) 

If  there  be  a  plea  of  not  guilty  with  a  justification,  and  the  jury  find  for 
the  defendant  on  the  general  issue,  they  should  be  discharged  from  finding 
on  the  special  pleas.  (5) 

Where  defendants  justified  and  proved  the  truth  of  a  libel,  charging  the 
plaintiff  with  having  acted  in  a  grand  swindling  concern  at  Manchester,  but 
omitted  any  justification  of  the  following  passage :  —  "As  we  have  already 
stated,  Clarke  had  been  at  Leeds  for  one  or  two  days  before  his  arrival  in  this 
town,  and  is  supposed  to  have  made  considerable  purchases  there ;  it  is  hoped, 
however,  that  the  detection  of  his  plans  in  Manchester  will  be  learnt  in  time 
to  prevent  any  very  serious  losses  from  taking  place."  "  We  have  already 
•tated,  that  Clarke  referred  Mr.  Norris  to  a  stockbroker  in  London,  a 
Mr.  Peacock  we  believe,  to  whom  Mr.  Norris  wrote  for  information  respect- 

(1)  Bromnt   ▼.    Mwrrayy   R.   &  M.  254.         (4)   Coohev,  5mtM,  M<Cle1. 250. 

&  C.  not  S.  P.  4  D.  &  R.  830.  (5)  Robertson  v.  M^DovgcM,  4  Bing.  670. 

(2)  Dmcombe  v.  DanUO^  8  C.  &  P.  222.       675.     I  M,  &  P.  692.     S  C.  &  P.  259. 

(3)  8  A.  &  £.  296. 
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JonoxEMT. 


ing  Clarke's  circumstaDces.  He  received  a  reply  from  Mr.  Peacock,  stating 
that  Mr.  Clai^ke  had  been  introduced  to  him  by  a  very  respectable  party; 
that  he  had  sold  stock  for  Clarke  amounting  to  l700Lp  and  had  introduced 
him  to  Messrs.  Jones,  Lloyd,  and  Co.,  with  whom  he  had  opened  an  acoount 
by  depositing  2000^  We  believe  there  is  not  the  slightest  reason  to  doubt 
the  truth  of  Mr.  Peacock's  statement ;  and  the  probability  is,  that  Clarke 
had  been  furnished  with  the  stock,  and  an  introduction  had  been  obtained 
to  the  stockbroker  for  the  purpose  of  giving  colour  to  his  proceedings  here 
and  in  Yorkshire  : " — and  a  jury  having  found  for  the  defendants  on  the 
part  of  the  libel  which  was  justified,  the  court  refused  to  enter  a  verdict 
for  the  plaintiff  on  the  passage  not  justified.  (1) 

Where  a  verdict  is  for  a  sum  less  than  20^,  unless  practice  or  fraud  on 
the  part  of  the  plaintiff  be  shewn,  the  court  will  not  disturb  the  verdict  on 
the  ground  of  surprise.  (2) 

By  stat.  3  &  4  Vict  c  24.,  if  in  any  action  of  trespass  on  the  case,  the 
plaintiff  recover  less  damages  than  40«.,  he  will  not  be  entitled  to  recover  or 
obtain  from  the  defendant,  in  respect  of  such  verdict,  any  costs  whatever.(3) 

In  an  action  for  a  Ubel  contained  in  the  recitals  of  a  deed  of  settlement 
of  a  joint  stock  company,  it  was  agreed,  that  the  defendant  should  caneel 
the  deed  containing  the  offensive  expressions,  and  prepare  a  new  deed;  and 
the  terms  of  the  agreement  were  embodied  in  an  order  of  Nisi  Prius,  wlucb 
was  subsequently  made  a  rule  of  court: —  It  was  held,  that  the  defendafit 
having  shewn  himself  desirous  of  obeying  the  order  bondfidey  but  not  having 
been  enabled  to  do  so,  was  not  liable  to  an  attachment  (4') 

In  an  action  for  libel,  the  judge  has  power  to  certify,  under  stat  3  &  ^ 
Vict  c.  24.  s.  2.,  that  the  grievance  for  which  the  action  was  brought  nu 
wilful  and  malicious. 

The  words  of  the  statute  <<  wilful  and  malicious  "  import  personal  malice 
and  ill-will  to  the  plaintiff,  as  contradistinguished  from  the  malice  in  ki* 
which  is  essential  to  sustain  an  action  for  libel.  (5) 

An  executor  can,  under  stat  17  Car.  2.  c  8.  s.  1.,  enter  up  judgment  on  a 
verdict  obtained  by  his  testator  in  an  action  for  a  libeL 

The  judgment  is,  that  the  plaintiff  recover  his  <<  damages"  or  kis 
'<  damages  and  costs ; "  or,  if  the  verdict  be  for  the  defendant,  then  ^  thai 
the  plaintiff  take  nothing  by  his  writ,  and  that  defendant  go  thereof  without 
day,"  and  also  that  the  defendant  *'  recover  against  the  plaintiff  the  costs 
and  charges  he  has  expended  in  his  defence." 
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9.  Criminal  Inpormation. 

L  Generally. 

Criminal  informations  are  analogous  to  declarations  for  the  redress  of  A 
personal  injury,  except  that  the  latter  are  at  the  suit  of  a  subject  fw  tke 

(1)  Ckarkt    ▼.    Taylor,    2  Bing.   N.   C.        (3)  HA  »tat  S  &  4  Vict  e.M..««^ 
654.                                                                        228. 

(2)  Braiudon  v.  Didtbury,  9  Dowl.  P.  C.         (4)  Oart  v.  Bhke^ey,  8  Dowl.  P.  C  saS. 
1 99-                                                                            (5)  Fatter  v.  Pointer,  8  M.  ft  W.  *«&. 
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satisfaction  of  a  private  wrong;  and  the  former  are  in  the  name  of  the  Ceimikal  In- 
king,  for  the  punishment  of  offences  affecting  the  intereste  of  the  public.(l)     ^^*^"^''' 

Crimioal  informations  (2),  if  exhibited  in  the  name  of  the  king,  are  of  two  Informations 

kinds — first,  those  which  are  truly  and  properly  his  own  suits,  and  filed  ex  "hibited  m 

^..1.  .  ,.  /«,  1  the  name  of 

qfficw  by  his  own  immediate  officer,  the  attorney  general.  the  king. 

Secondly,  those  in  which,  though  the  king  is  the  nominal  prosecutor^  Informations 
yet  the  relation  is  by  some  private  person  or  eommon  informer^  and  they  3^  ^^}c^  the 

m    1  1       1      1  •      •  ,  .1  i.  T^.      »    T»       /    king  IS  nominal 

are  nled  by  the  king  s  coroner  and  attorney  in  the  court  of  King  s  Bench,  prosecutor, 
usually  called  the  master  of  the  crown  office,  who  is  for  this  purpose  the 
standing  officer  of  the  public.  (S) 

Informations  in  the  name  of  the  master  of  the  crown  office  against  private  Informations 

individuals,  divide  themselves  into  two  classes,  those  filed  against  private  JJJ  *^®  "te°"of  ^ 

individuals,  and  those  which  are  granted  against  magistrates.  the  crown 

The  court  upon  motion  supported  by  affidavits,  and  not  sufficiently  an-  o^c^ 

swered  by  the  party  accused,  will  grant  leave  to  file  a  criminal  information,  ^-^  **?  ^^*^{; 
ii,  n  n  1  ji.!*  permission  will 

m  case  of  all  offences  below  the  degree  of  felony,  and  which  do  not  so  im-  be  granted  to 
mediately  affect  the  security  of  the  government,  as  to  require  the  interference  ^}^  ^  informa- 
of  the  attorney  general,  but  which  are  important  in  themselves,  and  in  their 
eonsequences  materially  affecting  the  public  welfare.  (4) 

In  order  to  maintain  an  application  for  a  criminal  information,  the  party 
applying  must  leave  himself  wholly  in  the  hands  of  the  court,  and  in  no 
way  make  libellous  attacks  on  the  other  side.  (5) 

If  the  subject  of  the  application  be  a  libel  upon  an  individual,  charging  Denial  of 
him  with  a  particular  offence,  the  court  will  always  require  the  prosecutor  to  *^^"8®* 
deny  the  charge  upon  oath,  before  the  information  will  be  granted  (6) ;  and 
where  the  affidavit  of  the  prosecutor  explicitly  denies  the  charge  imputed 
to  him  in  the  libel,  he  is  not  disentitled  to  a  criminal  information  against 
the  publisher,  although  it  appears  upon  his  own  affidavit,  or  upon  other 
affidavits  brought  forward  by  him,  that  in  another  transaction,  unconnected 
vith  that  charge,  his  conduct  was  censurable.  (7) 

Bat  the  prosecutor  is  not  required  to  deny  the  charge  upon  oath,  if  it  be 
general,  or  against  a  public  body  of  men.  (8) 

Where  a  rule  nisi  for  a  criminal  information  for  a  libel  was  discharged,  When  rule  dis- 
on  an  affidavit  made  by  a  person  who  swore  to  the  truth  of  the  libel,  but  charged  upon  a 

1  .  1  i.j.       j/»  .  J  1       person  swear- 

wno  was  in  consequence  subsequently  indicted  tor  perjury,  and  upon  the  ing  falsely  to 

bill  being  found,  absconded ;  the  court,  upon  affidavits,  that  the  former  ^^^  ^^^^  ^^ 

affidavit  was  entirely  untrue,  granted  another  rule  nisi  for  a  criminal  in-      ^  ^  ^  ■ 

formation,  and  made  it  absolute.  (9) 

An  information  will  lie  for  libelling  magistrates  in  the  discharge  of  their  Libelling  or 

<loty  (10) ;  or  against  a  corporation  for  entering  libellous  reflections  in  their  obstructing 

magistrates. 

T  'I     1 

(1)  Jacob's  Diet.  tit.  Information.  Butt  v,  Conant  ( Knight),  4  Moore,  195.     1    „«--*;«„  ivr./*J- 

(2)  4  Black.  Com.  308.  B.  &  B.  548.      Gow.  N.  P.  C.  84.  poration  l>ooks. 

(3)  I  Stephens's  Corporation  Acts,  2d  ed.         (5)  Regina  v.  f^ottingham  Journal  {Pro* 
W9.  prietorn  of),  9  Dowl.  P.  C.  1042. 

(4)  Hawk.    b.  ii.    c.26.      2  Hale,  151.         (6)  Rex  v.  Miles,  Doug.  288. 

5  Bac.Abr.  Informations  (A,  B.),  402 — 410.  (7)  Rex  v.  O'Brien,  1   Cooke  &  Alcock 

A  justice  of  peace  out  of  sessions,  before  in-  (Irish),  128. 

Urination  filed,  or  indictment  tbund,  has  ju-  (8)  Rex  v.   WiTUams,  5  B.  &  A.  595.     1 

risdiction  in  the   first   instance,  to  issue  his  D.  &  R.  197. 

warrant  to  apprehend  a  party  charged  on  (9)  Rex  v.  Eve,  1  N.  &  P.  229. 

Mth  with  publishing  a  libel,   and  require  (10)  Rex  v.  Darby,  Carth.  14.     5  Bac. 

him  to  find  bail ',  and,  in  de&ult  of  sureties,  Abr.  Informations  (B.),  408. 

lo  eommit  him  to  prison  to  abide  his  trial. 
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Publishing 
proceedings 
before  commis- 
sioners, in- 
jurious to  the 
character  of 
another. 

When  infor- 
mation will  be 
granted  for  the 
protection  of 
the  fiEimily  of  a 
person,  to 
whom  indi- 
vidually it 
would  be  re- 
fused. 


Information 
will  not  be 
granted  for 
light  or  trivial 
causes. 

Action  com- 
menced against 
the  accused. 


Giving  another 
into  custody,  is 
not  such  an 
election  of  a 
remedy,  as  to 
preclude  the 
party  from  ap- 
plying for  an 
information. 


Infortnation 


books  respecting  the  issue  of  a  trial,  and  the  administration  of  public  jus- 
tice (1);  or  for  bribery  at  a  corporation  election.  (2) 

In  jRex  V.  O'Brien  (3)  a  criminal  information  was  granted  for  pablishing 
in  a  newspaper^  a  report  of  evidence  reflecting  upon  the  character  of  ao 
individual,  voluntarily  given  before  commissioners  appointed  to  inquire 
into  the  state  of  municipal  corporations,  the  inquiry  being  exported  and  the 
publication  being  attributed  to  malicious  motives. 

In  Regina  v.  Gregory  (4)  it  appeared,  that  libels  were  published,  alleging 
that  the  Marquis  of  Blandford,  then  married  and  having  children,  bad,  at 
the  time  of  such  marriage^  a  former  wife  living,  and  issue  by  her ;  and 
that  their  claim  to  succeed  him  was  in  a  course  of  litigation,  the  result  of 
which  would  be,  to  annul  the  present  marriage,  and  bastardise  the  children. 

Upon  these  facts  a  criminal  information  was  moved  for ;  and  the  marquii, 
his  eldest  son,  his  wife's  brother,  and  other  persons,  made  affidavit  in  support 
of  the  rule.  The  marquis  admitted,  that  he  had  cohabited  with  the  ladj 
said  to  be  his  first  wife,  but  his  marriage  with  her,  and  all  the  other  ma- 
terial statements  in  the  libels,  were  negatived.  An  affidavit  was  made  in 
answer,  not  confirming  those  statements,  but  throwing  great  blame  on  the 
marquis's  conduct  in  his  connection  with  the  lady  alluded  to : — It  was  hdd^ 
that  although  the  marquis  himself  might  be  too  much  inculpated  to  demand 
a  criminal  information,  the  rule  should  nevertheless  be  made  absolute  ftf 
the  protection  of  his  family. 

The  court  will  not  entertain  an  application  for  a  criminah information  on 
light  or  trivial  grounds,  or  when  imputations  are  not  made  indfviduallr  on 
the  person  applying  for  the  information,  but  will  leave  him  to  his  remedj 
by  action  or  indictment.  (5) 

The  court  will  not  interpose,  if  the  applicant  have  commenced  an  actioB 
against  the  accused.  And  if  an  action  be  depending,  they  will  require  a 
positive  engagement  that  all  proceedings  be  suspended  (6),  uuless  under 
special  circumstances.  (7) 

In  Regina  v,GwHt(S)  it  appeared,  that  the  defendant  threatened  to  assault 
the  prosecutor  the  first  time  they  met  in  the  street ;  to  which  the  prosecutor 
answered,  that  he  would  give  the  defendant  into  custody,  if  he  did  so.  On 
their  meeting  afterwards  in  the  street,  the  defendant  assaulted  the  prosecutor, 
who  thereupon  called  a  policeman  and  gave  the  defendant  into  custody,  but 
without  warranty  the  policeman  thinking  it  unnecessary,  though  he  had  not 
witnessed  the  assault,  and  the  defendant  was  locked  up  at  the  station  honse 
till  he  gave  bail  to  appear  before  a  police  magistrate.  He  appeared  ac- 
cordingly, but  the  prosecutor  declined  to  press  the  charge  there,  saying  he 
should  take  another  remedy ;  and  he  afterwards  moved  for  a  crimioal  in- 
formation : — It  was  held,  that  the  prosecutor  could  not  be  considered  as 
having  elected  his  remedy  in  the  first  instance,  so  as  to  preclude  himsdf 
from  moving  for  an  information. 

In  Regina  y.Collinridge  (Editor  of  SotUhem  Advertiser) (9)  LordDenman 


(1)  jRear  V,  Watton,  2  T.  R.  199.  Hawk, 
b.  ii.  c  26, 

(2)  Rex  V.  Plympton,  2  Ld.  Raym.  IS77. 
Hawk.  b.  iL  c.  26.  5  Bac  Abr.  Infor- 
mations (B.),  407. 

(3)  1  Cooke  &  Alcock  (Irisli),  128. 

(4)  8  A.&E.907, 


(5)  Regina  v.  Mead^  4  Jur.  1014. 

(6)  Rex  V.  Phmipe,  C.  T.  H.  241. 

(7)  Rex  V.  Sparrow,  2  T.  K.  198-  ^«» 
V.  Fielding,  2  Burr.  719.  HawL  b.  iL  c.  Sfi. 
1  Stephens's  Corporation  Acts,  2d  ed.  54<X 

(8)  11  A.  &  £.  587. 

(9)  ITie  Tmaes,  Nov.  6.  1841. 
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is  reported  to  have  said,  "  It  was  an  invariable  rule  in  this  court,  upon  Criminal  In- 

such  subjects  never  to  grant  a  criminal  information  upon  matenals  which 

would  not  be  sufficient  to  justify  a  grand  jury  in  finding  a  bill  of  indict-  will  not  be 

meut  for  the  same  offence.    If  the  evidence  now  presented  to  the  court  K™"*®^'*  except 

*^         .  i_      I.         J  upon  such  evi- 

were  to  be  laid  befor^  a  grand  jury,  they  would  certainly  be  bound  to  dence,  as  would 

throw  out  a  bill  founded  upon  such  testimony.     He,  Lord  Denman,  totally  '^arrant  a 

dissented  from  the  doctrine,  that  aprimd/ctcie  case  was  sufficient  to  justify  adding  a  true 

this  court  in  putting  into  exercise  an  inquisitorial  power,  for  the  purpose  bill. 

of  calling  upon  any  individual  to  clear  himself  from  any  particular  imput-  Judginent  of 

atioD.  Such  a  practice,  if  ever  introduced,  would  produce  the  most  danger-  \^  Retina  v. 

oos  consequences,  and  would  therefore  never  receive  any  sanction  from  the  CoOinridge, 

court  The  court  always  act  upon  the  principle  that,  in  such  cases,  the  party 

applying  for  the  extraordinary  interposition  of  the  court  in  their  favour^ 

must  entitle  themselves  to  it  in  the  first  instance,  or  should  not  receive  it 

at  all.    No  opportunity  was  ever  allowed  for  mending  the  evidence  in  such. 

cases."  (1) 

It  is  abo  a  principle,  that  the  prosecutor  cannot  use  a  statement  in  the  Prosecutor 
defendant's  affidavits  to  supply  a  defect  in  his  own,  where  the  latter  are  so  gtatemenrin 
imperfect,  that  the  court,  if  aware  of  their  defectiveness,  would  not  have  the  defendant's 
granted  a  rule  nisi.  (2)  affidavits  to 

_  ^   ■'  supply  a  defect 

D.  obtained  a  rule  nisi  for  a  criminal  information  against  the  publishers  in  his  own. 

of  a  libel,  on  his  affidavit^  that  the  imputation  in  the  libel  was  false.     The  "^ben  rule  nut 
court  discharged  the  rule  on  the  sole  affidavit  of  S.,  who  deposed,  that  the  im-  ^^^^^  ^ 
putation  was  true.     Afterwards  S.  made  declarations  and  depositions  in  an  the  perjury  of 
ecclesiastical  suit,  but  not  apparently  material  to  such  suit,  contradicting  his  ***«  defendant's 
affidavit  in  all  particulars.    D.  then  indicted  S.  for  perjury,  and  the  bill  was 
found,  but  S.  left  the  country.     In  the  term  after  S.  had  made  the  declar- 
ations and  depositions^  and  after  he  had  gone  away,  D.  obtained  another 
rule  for  a  criminal  information  against  the  publishers,  on  affidavit  of  the 
above  facts,  and  of  his  innocence  as  before.    In  answer,  affidavit  was  made 
that  S.  gave  the  information,  after  the  publication,  voluntarily,  and  that  the 
deponent  then  and  now  believed  such  information  to  be  true  ;  but  no  affi- 
davit was  made  as  to  information  or  belief  at  the  time  of  publication.    The 
court  under  the  peculiar  circumstances  made  the  rule  absolute.  (3) 

The  application  to  the  cour^  must  be  made  within  a  reasonable  time,  or  Application  for 
the  delay  must  be  satisfactorily  accounted  for.     But  under  special  circum-  ^^  be"made* 
stances,  the  court  will  allow  a^motion  for  a  criminal  information  to  be  made  within  a  reason- 
within  the  last  four  days  of  term,  although  the  cause  did  not  arise  within  the  *^^^  ^^™^* 
term.  (4) 

Where  a  libel  appeared  in  May,  and  the  party  libelled  first  heard  of  the 
libel  in  July,  but  did  not  apply  to  the  publisher  till  November,  nor  move 
for  a  criminal  information  till  January : — It  was  held,  that  the  application 
was  too  late.  (5) 

A  rule  for  a  criminal  information  will  not  be  granted,  when  a  whole  term 

(I)  In  an  indictment  for  libel,  the  pro-         (2)  Retina  v.  Baldwin,  8  A.  &£.  168. 
pnetor  of  a  newspaper  is  primd  facie  answer-         (S)  Bex  v.  Eve,  5  ibid.  780. 
able  for  what  appears  in  it;  but  the  pre-         (4)  J^ro/Zv.  iTe^,  lJebb&  Syracs(Irish) 

sumption  arising  from  proprietorship  may  28. 

be  rd>atted«  and  an  exemption  estahlished.         (5)  Bex  v.  Murray,  1  Jur.  37. 
Aar  T.  Fisher,  M.  &  M.  433. 
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has  been  allowed  to  intervene  between  the  facts  alleged,  and  the  application 
to  the  jurisdiction  of  the  court  (1) ;  neither  will  it  be  granted  on  the  last 
day  of  term.  (2) 


H.   Tfie  Affidavit. 


Tm  Arpi- 

BAYR. 


Joint  infonna. 
lion. 

Substance  of 
affidayit. 


The  application  is  for  a  rule  to  shew  cause  whj  a  criminal  informatioD 
should  not  be  filed  against  the  party  complained  of,  and  must  be  founded 
upon  an  affidavit,  disclosing  all  the  material  facts  of  the  case. 
How  intituled.       The  affidavits  upon  which  the  rule  nisi  is  moved  for,  must  not  be  intituled 

in  any  cause  (3);  but  the  affidavit,  upon  showing  cause,  must  be  inti- 
tuled, «  The  King  v "  (4) 

When  a  joint  information  is  intended  to  be  filed  against  various  persons, 
the  application  should  be  joint  against  all  in  the  first  instance.  (5) 

The  affidavits  must  charge  the  defendant  with  such  a  crime,  as  will  justify 
the  court  in  interfering,  and  establish  the  innocence  and  motives  of  tk 
applicant  (6) 

Where  a  rule  for  a  criminal  information  was  obtained  against  the  pro- 
prietor of  a  newspaper,  and  the  affidavit  of  the  applicant  shewed,  that  the 
alleged  libel,  among  other  things,  charged  the  applicant  with  writing  in  & 
rival  newspaper,  but  did  not  negative  any  knowledge  of  the  articles,  the 
court  discharged  the  rule  (7):  —  in  fact,  as  previously  observed,  the  affi- 
davit should  disclose  facts  equally  cogent,  as  those  which  would  warrant  a 
grand  jury  in  presenting  a  bill  of  indictment.  (8) 

Affidavits  made  use  of  on  a  former  motion,  will  not  be  allowed  to  be  used 
in  a  subsequent  stage  of  the  same  cause,  unless  notice  of  intention  to  rely 
on  them  be  served  on  the  opposite  party.  (9) 

A  magistrate,  applying  for  a  criminal  information  for  slanderous  words 
addressed  to  him  in  the  execution  of  his  duty,  n^e  an  affidavit  as  to  the 
subject  of  complaint,  in  which  he  stated  the  defendant  to  be,  a  shuflSingaod 
litigious  person,  and  related  a  former  dispute  between  him  and  his  son,  in- 
volving circumstances  discreditable  to  the  defendant  The  latter  statement 
was  made,  professedly,  in  explanation  of  some  words  used  by  the  defendant 
on  the  occasion  when  he  spoke  those  more  particularly  complained  of,  bat 
it  did  not  bear  upon  the  merits  of  the  complaint: — It  was  held,  that  the 
above  statements  were  impertinent  and  censurable ;  but  the  court  did  not, 
therefore,  reject  the  affidavit ;  and  it  noticed  the  statement  as  shewing,  un- 
favourably to  the  prosecutor,  the  spirit  in  which  he  had  probably  acted, 
when  the  alleged  offence  took  place.  (10) 


Affidavits  made 
use  of  on  a 
former  motion, 
cannot  be  used 
in  a  subsequent 
stage  of  the 
same  cause. 

Impertinent 
and  censurable 
statements. 


(1)  Rcgina  v.  /Tejrf,  4  Jur.  339. 

(2)  Exp.  Tanner,  3  ibid.  10. 

(3)  Rtx  V.  HarriMony  6  T.  R.  60.     Rex  t. 
Robinson,  cit  ibid.  642. 

(4)  Rex  y.  Jones,  Str.  704.  If  an  affi. 
davit  purport  to  be  sworn  before  a  commis- 
sioner by  A.  B.  of  C.  D.,  in  the  parish  of 
£.  and  county  of  F.,  and  the  jurat  state  the 
affidavit  to  be  sworn  **  at  C.  D.  aforesaid  :  *' 
qiuere.  Whether  the  jurat  be  insufficient,  as 
not  stating  the  county  in  which  the  oath  is 
token  ?     Rex  v.  Bum,  7  A.  &  £.  19a 


(5)  Rex  V.  ffeycUm,  3  Burr.  127a 

(6)  Rex  V.  Afi/«,  Doug.  284.  B^  ▼• 
ffasweU,  ibid.  387.  Rex  t.  WUHams,  1  Boir- 
407.     Rex  V.  Davie,  Doug.  588. 

(7)  Rex  V.  Taylor,  1  Jur.  52. 

(8)  Rex  V.  fVUlett,  6  T.  R.  294.  i&r  f. 
WiUiamson,  S  B.  &  A.  583. 

(9)  Regina  v.  Darling,  1  Crawford  &  Dtf 
(Irish),  101. 

(10)  Rex  V.  Burn,  7  A.  &  E.  19a 
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The  piwecutor  need  not  by  his  affidavit  exculpate  himself  from  charges  of  C""™*'  I"- 

a  general  nature  contained  in  the  alleged  libel,  although  he  must  deny  all  

the  specific  charges  therein.     But  the  court  will  not  permit  the  prosecutor  Prosecutor 
to  file  supplemental  affidavits  for  the  purpose  of  answering  charges  contained  c^pate^himself 
in  the  answering  affidavits  of  the  defendant  (1 )  from  charges  of 

The  absence  of  a  statement  of  the  rank  of  life  of  the  parties  to  the  affi-  f  S^^"^^^  »*■ 

,    .  ^  ture. 

oavitB  to  ground  a  motion  for  a  criminal  information,  is  a  substantial  defect,  Absence  of  the 
and  maf  be  taken  advantage  of,  upon  shewing  cause  against  the  conditional  sutement  of 

onler.(2)  the  rank  of  life 

_     ^  -' .  of  the  parties, 

io  movmg  for  a  criminal  information  for  libel,  a  prosecutor  need  not  is  a  substantial 
adopt  the  statutory  mode  of  proof  (3) ;  but  it  is  not  sufficient  to  produce  an  defect 
affidavit,  stating  merely,  that  the  defendant  on  &c,  printed  and  published  a  ]^^^ot*^opt 
libel  in  a  newspiaper  called  &c.,  a  copy  of  which  libel  is  hereunto  annexed,  the  statutory 
and  to  annex  such  copy.  (4)  "^^®  °^  P'**^*'- 


III.  Fiiinff  Information  —  Enforcement  of  Appearance  —  Making  Default   Fiuno  Infor- 
— BiU  of  Exceptions  —  Verdict — Judgment  —  Costs.  Toac^T^oF* 

When  the  rule  is  made  absolute,  the  information  is  filed  at  the  crown  __  making 
office,  upon  the  prosecutor's  entering  into  the  usual  recognisances  for  costs.  Default  — 

When  the  information  is  filed,  process  issues  to  compel  the  appearance  cettiovs-^' 
of  the  defendant,  if  an  appearance  be  not  already  entered  for  him.  VxaDicr  — 

He  then  either  pleads  to  the  information,  or  applies  to  quash  it;  and,  on  Jodgmbnt 
issue  joined,  the  proceedings  are  brought  to  trial.  (5)  Filing  Infor- 

Where  a  rule  for  a  criminal  information  was  enlarged,  on  condition^  that  mation. 
the  defendant  would  appear  and  plead  immediately,  in  the  event  of  its  Enforckmbnt 
being  made  absolute:  —  It  was  held,  that  he  was  entitled  to  reasonable  ?' „"*^*" 
time.  (6) 

Where  a  defendant  makes  default  in  the  performance  of  an  undertaking,  Making  Db- 
nade  on  his  behalf  by  his  counsel  in  open  court,  the  court  will  make  an  ''^^''^- 
order  directing  the  performance  of  such  undertaking,  which  will  be  enforced 
by  attachment  (7) 

A  bill  of  exceptions  cannot  be  taken  at  the  trial  of  an  information  for  a  Bill  of  £x^ 
libel.  (8)  CAPTIONS. 

It  may  be  stated,  that,  with  respect  to  criminal  cases  (9),  it  has  been  Verdict. 
enacted  by  stat.  32  Geo.  3.  c.  60.,  tlie  jury  can  give  a  general  verdict  of  Stat.  32  Geo.  s. 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and  are  not  be  re- 
quired or  directed  by  the  court  to  find  the  defendant  guilty,  merely  on  the 
proof  of  the  publication,  and  of  the  sense  ascribed  to  the  same  in  the  in- 
dictment or  information :  but,  that  the  court  may  give  their  opinion  and  Sect.  2. 
direction  to  the  jury  on  the  matter  in  issue,  as  in  other  criminal  cases;  and  Sect  s. 
that  the  jury  may,  in  their  discretion,  find  a  special  verdict ;  and  also  that  Sect  4. 

(1)  Re^ua  ▼.  PmrduKf  1  Crawford  &  Dlx  (5)  1  Stepheas's  Girporation  Acta,  2d  ed. 
(Irish),  170.  544. 

(2)  Regina  v.  Harri$on,  1  Jebb  &  Symes  (6)  Regina  v.  Muntz,  2  Jur.  538. 
(Irish),  422.  (7)  Regina  v.  Devereux,  1  Crawford  & 

(3)  Vide  stets.  38  Geo.  3.  c.  78.  and  6  &  7  Dix  (Irish),  157. 

Will.  4.  c  76.  (8)  Rex  v.  McDonnell,  1  Hudson&  Brooke 

(4)  Regina  v.  Baldwin,  8  A.  &  £.  168.  (Irish),  439. 

(9)  Levi  V.  Mibu,  4  Bing.  195. 
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the  defendants,  if  found  guilty,  may  move  in  arrest  of  judgment,  as  thej 
might  have  done,  before  the  passing  of  the  foregoing  statute. 

In  an  indictment  for  libel,  the  defendant  pleaded  guilty,  and  entered  into  his 
own  recognisance  to  appear  and  receive  judgment  when  called  upoD  to  do  so, 
and  not  to  be  called  upon  at  all,  if  he  discontinued  to  publish  libels  on  the 
prosecutor.  (1)  And,  upon  a  subsequent  application,  the  court  refused  to 
pass  judgment,  unless  the  prosecutor  produced  an  affidavit,  stating,  that  the 
defendant  had,  since  the  trial,  published  libels  respecting  him.  (2) 

The  court  will  not  award  costs  to  be  paid  by  the  attorney  prosecuting  a 
rule  for  a  criminal  information,  where  no  circumstance  appears  making  him 
personally  a  party  to  such  rule ;  although  his  conduct  may  have  been  sndit 
that  the  court  would  otherwise  have  entertained  an  application  against  him. 

Thus,  in  Regina  v.  Thomas  (3)  the  court  refused  to  make  an  order  for 
costs  to  be  paid  by  the  attorney,  where  the  information  had  been  moved  for 
against  magistrates,  for  refusing  to  examine  witnesses  on  a  charge  of  perjary, 
although  the  charge  had  been  instituted  before  them  by  the  attorney,  as 
was  ^alleged,  from  improper  motives  and  without  authority  from  the  sap- 
posed  prosecutor,  and  had  entirely  failed;  and  although  the  magistrates 
had  been  served  with  a  notice  of  motion  for  a  criminal  information,  pu^ 
porting  (but  not  proved)  to  have  been  signed  by  the  attorney,  and  an 
affidavit  of  the  service  was  made  by  a  person  describing  himself  as  clerk,  in 
his  support  of  a  rule  for  a  criminal  information. 

If  an  affidavit  to  support  a  rule  for  a  criminal  information  contain  matter 
slanderous  of  the  defendant,  the  court  will  in  some  cases  dischai^e  the  role 
without  costs.  (4) 

Before  the  defendant  could  instruct  his  London  solicitors  to  plead  to  the 
information,  the  prosecutor  had  obtained  a  rule  calling  upon  him  to  shew 
cause,  why  the  prosecutor  should  not  be  at  liberty  to  enter  an  apjpearance 
and  sign  judgment  The  court  made  the  rule  absolute,  but  awarded  costs 
against  the  prosecutor.  (5) 


(1)  Regina  v.  Riehardton^  8  Dowl.  P.  C. 
511. 

(2)  Ibid. 


(3)  7  A.  &  E.  608. 

(4)  Rex  V.  Byme^  6  Dowl.  P.  C  36. 

(5)  Regina  v.  Muntx,  2  Jui.  538. 
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MALICIOUS  ARREST. 

1.  Where  the  Action  can  be  maintained,  pp.  2265,  2266. 

Gekkrat.lt  —  Arreitingfor  a  larger  nan  than  due — Defect  of  jurisdiction  —  Aver" 
ment  of  nudicioue  arrest  satisfied  by  proof  of  a  drainer  —  Responsibility  for  the 
acts  of  an  attorney, 

t  Where  the  Action  cannot  be  maintained,  pp.  2266^  2267. 

Acting  under  the  advice  of  eounsei  —  Acting  under  mistake  and  toithout  malice — 
Where  no  actual  arrest  was  made — AOion  terminated  by  a  stet  prooeasus  —  When 
money  owed  by  the  arrested,  but  who  htu  a  setoff, 

8.  Declaration  —  Pleadings,  pp.  2067,  2268. 

Form  of  action  —  Parties  —  Requisite  averments  —  Pleadings. 

^  Evidence^  pp.  2268— 227S. 

Proof  of  the  arrest — Civil  process — Criminal  process — Want  of  pro- 
BABLB  CAVST^  Arrest  after  rdease —  Where  no  debt  until  time  of  credit  has 
expired — Arresting  n^jton  the  balance  when  mutual  accounts  exists-'  Refusing  to 
tign  a  discharge  of  a  dAt,  when  legally  tendered  —  Justification —  Probable 
CAUSE -^  Arrest  of  privileged  person  —  Plaintiff  arrested  on  a  bill  of  exchange^ 
can  give  any  evidnesy  that  would  be  admissible  in  an  action  on  the  biU  —  Termi- 
NAQON  of  suit —  Actions  aoaimst  attornevs. 

5.  Limitation  op  Action  —  Payment   op  Money   into   Court  — 
Damages  —  Costs,  p.  2278. 


1.  Where  the  Action  can  be  maintained.  Where  the 

Action  can  be 
Analogous  to  an  action  for  a  malicious  prosecution,  an  action  can  be  m^intaineb. 

maintained  for  maliciously  arresting  or  holding  a  party  to  bail,  either  where  Generallt. 

there  is  not  any  debt  due,  or  where  the  party  is  held  to  bail  for  a  larger 

ram  than  is  really  due. 

In  an  action  for  a  malicious  arrest,  the  question  is,  whether  the  original 
plaintiff  had  a  probable  cause  of  action  for  the  amount  for  which  he  held 
the  party  to  bail,  and  not  whether  he  had  probable  cause  of  action  in  the 
particular  form  of  action  brought?  Thus,  where  A.  had  a  good  cause  of 
action  on  a  covenant  for  a  sum  of  1150L  against  B.  and  C.  separately,  but 
Dot  jointly,  and  he  sued  B.  and  C.  jointly,  and  arrested  B.  in  that  action, 
for  ]  150L,  it  was  held,  that  an  action  for  a  malicious  arrest  would  not  lie  by 
B.  against  A.(l) 

In  considering  whether  there  was  probable  cause  for  an  arrest,  the  judge 
will  not  take  expressions  of  general  malice  into  his  consideration,  as  tend- 
ing to  shew  a  want  of  probable  cause.  (2) 

By  a  cognovit  A.  confessed  the  action,  and  that  B.  had  sustained  damage  Arresting  for  a 
to  the  amount  of  3000/. ;  and  agreed,  that  in  case  A.  should  make  default  ^^  ™™  ***"* 
iD  payment  of  259/.  on  the  7th  of  May,  B.  should  be  at  liberty  to  enter  up 

• 

(1)    WhaUey  v.  Pepper,  7  C.  &  P.  506.  (3)  Ibid. 


9266 


MALICIOUS  ARREST. 


Whbbktbb 

AcnOV  CAM  BE 
XAIKTAINED. 


Defett  of  juris- 
diction. 


Responsibility 
for  the  acts  of 
an  attorney. 


judgment  for  3000/.,  and  sue  out  execution  for  259L  and  costs,  which  w 
have  left  a  principal  sum  of  1650/.  due  to  B.  A.  not  having  paid  the  2591. 
on  the  7th  of  May,  B.  entered  up  judgment,  and  sued  out  execution  for 
soil/.,  indorsed  with  a  direction  to  the  sheriff,  requiring  him  to  levy  \9ffll, 
and  A.  was  arrested  and  detained  in  prison  for  that  sum : — It  was  held,  tbat 
A.  might  maintain  an  action  against  B.  for  having  caused  him  to  be  anrected 
for  a  larger  sum  than  he  ought.  (I) 

Where  A.  arrested  B.  for  20/.,  knowing,  that  upon  the  balance  of  tbeir 
mutual  dealings  there  was  but  5/.  due  to  him :  — It  was  held,  that  the  irrat 
was  malicious,  and  without  any  probable  cause.  (2) 

An  action  was  also  held  to  lie  for  holding  to  bail  in  an  inferior  court, 
when  no  more  than  S0«.  was  due.  (3) 

So,  where  an  inferior  court  had  no  jurisdiction  over  the  cause.  (4) 

In  an  action  for  maliciously  arresting  the  plaintiff,  and  taking  him  Id 
execution  at  the  defendant's  suit,  when  it  was  to  be  inferred  from  circan- 
stances,  that  he  knew  of  the  plaintiff's  having  been  discharged  under  tlie 
Insolvent  Act,  it  seems,  that  the  defendant  is  liable,  although  the  plaintiff 
was  taken  in  execution  at  the  instance  of  defendant's  attorney,  and  withoui 
the  knowledge  or  assent  of  the  defendant.  (5) 


WuxaS  THB 
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2.  Where  the  Action  cannot  be  maintained. 

If  a  party  having  laid  his  case  fairly  before  counsel^  act  bondfde  npos 
the  opinion  given,  he  is  not  liable  to  an  action  for  acting  bond  fide  upon 
that  opinion,  however  erroneous  it  may  be.  But  it  is  otherwise,  when  be 
does  not  act  bond  fide  on  the  opinion,  but  arrests,  though  he  believes  that  be 
has  no  cause  of  action  (6) ;  and  whether  he  did  so  or  not,  is  a  question  of 
fact  for  the  jury.  (7) 

If  the  defendant,  though  advised  by  a  competent  person  that  he  has  t 
good  cause  of  action,  believes  that  he  must  fail,  and  yet  arrests  the  plaintif 
from  indirect  motives,  there  is  no  probable  cause. 

The  plaintiff  was  arrested  by  the  indorsee  of  a  bill  of  exchange  purport- 
ing to  be  drawn  on  him  and  accepted  by  him^  but  the  acceptance  was  not 
his:  —  It  was  held,  that  this  was  not  sufficient  in  an  action  for  a  malicioos 
arrest,  the  defendant  having  acted  under  mistake,  and  without  malice.  (S) 

Where  a  cause  (in  which  the  defendant  has  been  arrested)  is  referred  \6 
arbitration,  and  the  award  is  given  in  favour  of  the  defendant,  he  canDOt 
on  that  ground  maintain  an  action  against  the  plaintiff  for  a  malicioos 
arrest.  (9) 

In  an  action  for  maliciously  holding  to  bail,  when  less  than  \0L  was  doei 
it  was  held,  that  it  could  not  be  sustained,  unless  it  was  proved,  that  tbe 
plaintiff  knew  the  fact  to  be  so.  (10) 


(1)  WentwoHh    v.    BuOen^    9    B.    &    C. 
840. 

(2)  Auttin  V.  Debnam,  4  D.  &  R.  653.    3 
B.  &  C.  139. 

(S)   Smith  V.  Cattle,  2  Wils.  376. 

(4)  Goslin  V.  mieock,  ibid.  302.     Anm^ 
dett  V.  White,  14  East,  216. 

(5)  Jonet  V.  NichoU;  3  M.  &  P.  12. 

(6)  Bavenga    v.    Mackintosh,  2  B.  &  C. 


693.     Hiffgent'  ease,  Cro.  Jic  32a    Sst^ 
V.  Allen,  1  Stark  502. 

(7)  Ibid. 

(8)  Spencer  v.  Jacob,  M.  &  M.  ISa 

(9)  Haberehom  v.  TVofcy,  P«ke*s  Add.C». 
181.,  et  vide  Thouquon  Y,Atkiiuom,$  B.  &  ^ 
193.  f, 

(10)  Jackson  v.  Burleigh,  3  Esp.  N-  ^'  ^' 
34. 
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A.  by  mistake  sued  out  a  bailable  writ  against  6.,  and  gave  it  to  C.  an  Whkrb.ths 

officer  to  be  executed^  who  stated  to  B.  he  had  a  writ  against  him,  but  ^ot  bITmaih'. 

upon  B.  denying  that  he  owed  the  money,  C.  did  not  take  him  into  actual  taimid. 

custody.  On  inquiry,  the  mistake  was  discovered,  and  B.  was  told  he  need  ~ 

.      ,.       ,1.         «      ,  ,        o  .  Where  no  ac- 

gi?e  himself  no  further  trouble  in  the  matter ;  however,  he  afterwards  put  tual  arrest  was 
in  bail  above,  and  incurred  an  expense  of  14>/. :  —  It  was  held,  that  he  could  i^ade. 
DotmaintaiD  an  action  against  A.  for  a  malicious  arrest.  (1) 

Where  an  officer  told  the  plaintiff,  that  he  had  a  writ  against  him  at 
the  suit  of  the  defendant,  and  did  not  touch  him,  but  took  his  word  that  he 
would  put  in  bail,  and  the  plaintiff,  giving  him  a  small  gratuity,  asked  him 
to  go  to  his  attorney  and  desire  him  to  put  in  bail,  which  he  did,  and  bail 
was  put  in ;  Lord  Tenterden  said,  "  the  very  strong  inclination  of  my 
opinion,  however,  is,  that  this  is  not  a  sufficient  arrest"  to  sustain  the 
action  for  a  malicious  arrest  (2) 

An  officer  who  had  a  writ  against  a  man  sent  to  him  to  say  so,  and  asked 
him  to  appoint  a  time  to  come  to  his  office  and  execute  a  bail  bond,  which 
he  did :  —  It  was  held,  not  to  constitute  an  arrest  so  as  to  support  an  action 
for  a  malicious  arrest,  although  the  original  plaintiff  had  no  cause  of 
action.  (S) 

An  allegation,  that  the  defendant  maliciously  caused  the  plaintiff  to  be 
urested  and  to  be  detained  in  prison  until,  in  order  to  procure  his  release, 
he  was  forced  to  procure  bail,  is  not  a  divisible  allegation ;  and  if  a  giving 
of  bail  be  proved,  but  no  evidence  of  any  arrest,  it  is  not  sufficient.  (4<) 

Where  the  original  action  is  put  an  end  to  by  a  stet  processus  by  consent  Action  termi- 
of  the  parties,  no  action  for  a  malicious  arrest  can  be  supported.  (5)  ^^^  ^^  *  ***' 

An  action  cannot  be  maintained  for  a  malicious  arrest  by  A.  against  B.,  if  -vnien  money 
A  owed  B.  the  sum  for  which  he  was  held  to  bail,  although  B.  was  indebted  owed  by  the 
to  A.  to  a  larger  amount.  (6)  "TT*'  ^'"V 

o  \   y  who  has  a  set- 

In  Wilkinson  v.  Mawbey  (JBart)  (7)  the  declaration  averred,  that  the  de-  off. 

fendant  had  no  cause  of  action  against  the  plaintiff  for  which  the  latter  was 

liable  to  be  held  to  bail,  and  at  the  trial  it  was  proved,  that  the  plaintiff  owed 

the  defendant  at  the  time  of  the  arrest  12A ;  and  a  verdict  was  given  for  the 

plsuntiff ;  but  the  court  of  King's  Bench  set  it  aside,  on  the  ground  that  the 

J^ntiff  had  not  proved  the  injury  complained  of  in  his  declaration. 


3.  Declaration  —  Pleadings.  Declaiuitiok 

—  Pliadimos. 

In  Morgan  v.  Hughes  (8)  Mr.  Justice  Ashhurst  said,  "  Where  the  imme-   Form  of  Ac- 
diate  act  of  imprisonment  proceeds  from  the  defendant,  the  action  must  be  '^^^* 
trespass  and  trespass  only ;  but  where  the  act  of  imprisonment  by  one  per- 
son is  in  consequence  of  information  from  another,  there  an  action  upon  the 
case  is  the  proper  remedy,  because  the  injury  is  sustained  in  consequence  of 
the  wrongful  act  of  that  other." 

The  form  of  action  for  a  malicious  arrest  is  trespass  on  the  case.  (9) 

(1)  BieUm  ▼   Burridge,  3  Camp.  139.  (5)   JVilkinMon  v.  ffowel,  M.  &  M.  493. 

(2)  Gtorge  v.  Radford^  M.  8c  M.  244.  (6)  Brown  v.  Pigeon,  2  Camp.  .594.      We- 
(S)  Berry  ▼.  Adam$on,  6  B.  &  C.  528.     9    tkerden  ▼.  Embden^  1  ibid.  295. 

D.&  R.  558.     2  C.  &  P.  503.,  vide  etiam        (7)  1  ibid.  297. 
SmaU  ▼.  Gray,  ibid.  605.  (8)  2  T.  R.  225. 

(4)  Ibid.  (9)  Anti,  1003— !005.  tit.  Cask.  ^ 
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If  A.  wilfully  and  maliciously  cause  B.,  an  attorney  in  practice,  to  be 
arrested  on  mesne  process^  A.  knowing  him  to  be  an  attorney,  an  action  od 
the  case  lies  against  A.  for  causing  this  arrest ;  and  the  fact  of  A.  having  a 
good  cause  of  action  againflft  B*  for  a  large  sum,  will  be  no  ground  of 
defence ;  and  the  attorney  of  A.  may  be  joined  in  the  action,  if,  besides 
acting  as  attorney,  he  co-operated  with  A.  in  causing  the  arrest.  (1) 

In  an  action  for  a  malicious  arrest,  it  is  necessary  to  state  the  writ.  (2) 

Where  the  declaration  alleged  a  plaint  against  the  defendant  at  tbe 
sheriff's  court  in  London,  it  was  held  to  be  supported  by  proof  of  a  plaint 
before  one  of  the  sheriffs.  (S) 

Where  the  plaintiff  alleged,  that  he  was  arrested  under  and  by  virtue  of  i 
plaint  for  debt  in  the  sheriff's  court,  it  was  held  to  be  proved  by  evidence, 
that  the  plaint  was  entered,  and  that  the  officer  in  consequence  arrested  the 
plaintiff,  having  first  received  a  paper  in  the  nature  of  a  warrant  contain- 
ing the  parol  directions  of  the  sheriff,  which  were  good  by  custom,  although 
Stat  12  Geo.  1.  c  29.  requires  an  affidavit  of  debt,  which  had  been  made.  (4) 

The  declaration  in  setting  out  the  termination  of  the  original  suit  alleged 
**  that  the  said  plaintiffs  did  not  prosecute  their  said  suit,  but  therein  made 
default,  whereupon,  &c :"  —  It  was  held,  that  the  allegation  amounted  to  a 
legal  description  of  a  nonsuit,  and  was  not  supported  in  proof  by  a  rule  to 
discontinue,  and  that  the  variance  affecting  the  evidence  of  malice  or  want 
of  probable  cause  was  fatal ;  and  the  allegation  being  of  a  totally  different 
matter,  it  was  not  like  a  mistake  in  setting  out  a  written  instrument,  and 
amendable  within  stat  9  Geo.  4>.  c.  15.  (5) 

In  case  for  a  malicious  arrest,  the  plea  of  '^  not  guilty  '*  puts  in  issue 
merely  the  malicious  act  without  probable  cause,  and  the  averment  of  the 
discontinuance  of  the  suit  is  a  material  allegation,  which  should  be  denied 
specially.  (6) 
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4.   EVIDENCB. 

In  an  action  for  a  malicious  arrest,  the  plaintiff  must  prove  the  affidafit 
made  by  the  defendant,  either  by  means  of  the  affidavit  itself,  or  proof  of 
an  examined  copy.  (7)  He  must  also  prove  an  examined  copy  of  the  writ 
and  return,  and  produce  and  prove  the  warrant  of  the  sheriff  made  by  virtue 
of  the  writ,  and  the  arrest  and  detention  under  it.  The  official  return  made 
by  the  sheriff  is  evidence  of  the  fact  for  either  party  (8) ;  but  the  bare  pro- 
duction of  the  writ  by  a  person  who  received  it  in  a  letter  will  not  entitle 
the  plaintiff  to  have  it  read.  (9)  But  it  is  otherwise,  after  proof  of  the 
affidavit  to  hold  to  bail,  and  of  the  warrant  founded  upon  the  writ  (10) 

Where  the  declaration  stated,  that  the  defendant  had  sued  out  tbe  writ, 
which  he  had  caused  to  be  indorsed  for  bail  bv  virtue  of  an  a£Bdarit  for 


(1)  WhaBey  v.  Pepper,  7  C.  &  P.  506.  (7)  Zfoydf  v.  Harri$,  Peake^s  N.P.C2SI 

(2)  Gadd  v.  Bennett,  5  Price,  540.  Webh  v.  Henu,  1  B.  &  P.  281.    2  E*p.  ^' 
(8)  ArundeU  v.  White,  14  East,  2\e.,pott,     P.  C.  671. 


2272. 

(4)  Ibid. 

(5)  Wiibb  V.  HiU,  M.  &  M.  253.     3  C. 
&  P.  485. 

(6)  roMfiw  V.  I^e,  5  M.  &  W.  270. 


(8)  GuJSPord  V.  WoodgaU,  11  Eist,  »7.. 
contra  IMnfd  ▼.  Hanie,  Peake's  N.P.C  231. 

(9)  Jackwn  y.  Burleigh,  3  Esp.  N.  P-  C 
34. 

(10)  Ibid. 
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that  purpose  filed :  —  It  was  held^  that  a  copy  of  the  affidavit  was  admis-      Etidbncb. 
lible  in  support  of  this  allegation.  ( 1 ) 

Id  case  against  a  judgment  creditor  for  maliciously  suing  out  an  cdias  Credence  given 
fori  facuuy  after  a  sufficient  execution  levied  upon  the  plaintifi"s  goods  ^^^'^/J^^"^ 
under  the  iirstySm  facias:  —  It  was  holden,  that  the  sheriff's  returns  sheriff  between 
indorsed  upon  the  two  writs  (which  writs  had  been  produced  in  evidence  *hird  persons, 
by^  the  plaintiff  as  part  of  his  case),  wherein  the  sheriff  stated,  that  he  had 
forborne  to  sell  under  the  first,  and  had  sold  under  the  second  writ^  by  the 
request  and  with  the  consent  of  the  now  plaintiff^  w ere  primd  facie  evidence 
of  the  &cts  so  returned,  credence  being  due  to  the  official  acts  of  the  sheriff 
between  third  persons.  (2) 

In  an  action  for  a  malicious  arrest  on  a  charge  of  felony,  it  is  not  neces-  CaimKAL 
sary  for  the  plaintiff  to  give  in  evidence  the  whole  of  the  proceedings  ^*ocms. 
before  the  magistrates.  (3) 

To  maintain  an  action  against  a  person  for  having  made  a  false  charge  of  Not  requisite 
felony  before  a  magistrate,  it  is  not  necessary  to  shew,  that  the  charge  was  Should  be  takra 
•  taken  down  in  writing  and  acted  upon  by  the  magistrate ;  but  it  is  necessary  down  in  writ, 
the  jury  should  be  satisfied,  that  it  was  made  to  the  magistrate  with  a  view  ^S* 
to  induce  him  to  entertain  it  as  a  charge  of  felony.  (4) 

In  an  action  for  charging  plaintiff  with  a  felony  maliciously,  and  without 
reasonable  or  probable  cause,  it  was  held,  that  the  judge  was  warranted 
in  leaving  to  the  jury,  instead  of  deciding  himself,  the  existence  of  probable 
cause  upon  the  following  state  of  facts  —  the  plaintiff,  a  servant,  being  dis- 
charged from  service  on  a  Friday,  took  away  with  her  from  her  masters 
hoiue  a  trunk  and  bag  the  property  of  her  master.  The  master  wrote  to 
her  the  next  day,  demanding  his  property,  and  threatening  to  proceed 
criminally  on  the  Monday  morning  if  it  were  not  restored ;  the  plaintiff 
heing  absent  from  home  when  the  letter  was  delivered,  no  answer  was 
returned ;  whereupon  the  master,  the  same  day,  Saturday,  had  her  taken 
into  custody,  but  when  she  was  brought  before  the  magistrates  on  Monday 
declined  to  make  any  charge.  (5) 

In  an  action  against  defendant  for  taking  plaintiff  to  a  police  office,  and  False  charge  of 
eausiog  him  to  be  imprisoned  without  reasonable  or  probable  cause,  on  a  ^l^^y  before  a 
charge,  that  he  uttered  menaces  against  the  defendant's  life :  —  It  was  held»  qi„„,^  of  „^ 
that  it  was  not  for  the  judge  alone  to  determine,  whether  the  menaces  jus*  tering  menaces, 
tified  the  charge,  but  that  it  should  have  been  left  to  the  jury  to  deter- 
mine, whether  the  defendant  believed  the  menaces  before  the  judge  de- 
cided, whether  or  not  there  was  reasonable  and  probable  cause  for  the 
ehaige.  (6) 

In  an  action  on  the  case  for  laying  a  complaint  before  a  magistrate  of 
threatening  language,  in  consequence  of  which  the  plaintiff  was  taken  into 
custody  and  imprisoned  till  he  found  bail ;  it  appeared  that  the  threat  was 
used  in  consequence  of  a  private  dispute,  and  was  not  uttered  to  the  defend- 
U)t,  but  related  to  him  by  a  servant,  who  gave  evidence  of  it  before  a 
nagistrate  : — It  was  holden,  that  the  question  for  the  jury  was,  whether 

(1)  Crook  y.  BowUnff,  3  Doug.  75.  (5)  McDonald  v.   JRot^  2  Bing.   N.  C. 

(S)  Gxffitrd  y.    Wbodffoie,  11    East,  297.  217. 

{Camp.  117.  (6)   Fenefra  t.  Johiuon  (Clerk),  8  M.  & 

(3)  Biffgt  y.  Clay,  3  N.  &  M.  464.  Sc.  847.    10  Bing.  301 .     6  C.  k  P.  50. 

(4)  Cktrke  v.  Pbgtan,  6  C.  &  P.  423. 
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the  defeDdant  acf«d  bond  fide  upon  the  threat  mentioned  to  him,  or  merdy 
used  it  aa  a  pretext  for  accomplishing  hia  own  private  purposes  p  (1) 

Where  in  case  for  a  malicious  charge  of  felony  the  plaintiff  puts  in,  to 
prove  a  formal  part  of  his  case,  the  defendant's  and  another  peraoo's 
depositions  before  the  magbtrates,  the  defendant  has  a  right  to  nse  hi* 
own  deposition  as  evidence  in  the  cause,  but  cot  that  of  the  other  de- 
ponent. (2) 

Where  evidence  iras  given  of  the  loss  of  the  warrant,  parol  evidence  of 
its  contents  was  admitted  without  proof  of  the  infonnation.  (3) 

An  allegation,  that  the  plaintiff  wrongfully  and  without  reasonable  caiue 
imposed  the  crime  of  felony  on  the  plaintiff,  cannot  be  supported  but  t^ 
evidence,  that  the  defendant  went  before  a  magistrate  and  made  a  cha^  of 
felony.  (1) 

The  magistrate,  in  cases  of  crimioEd  process,  or  his  clerk,  should  be  served 
with  a  tubpana  duces  tecum  to  produce  the  proceedings. 

If  the  information  be  laid  by  the  defendant,  his  taking  the  oath  and 
handwriting  should  be  proved,  as  also  the  issuing  the  warrant  to  the  con- 
stable, &C. ;  the  warrant  must  also  be  produced  and  proved,  and  evideoce 
must  be  given  of  the  apprehension  and  detention  of  the  plaintiff  under  the 
warrant,  and  his  ultimate  discharge  must  also  be  shewn.  (5) 

Malice  must  be  proved  by  the  phiintiff  in  an  action  for  a  malidoai 
arrest  (6) 

In  an  action  for  a  malicious  arrest,  the  Jury  may  imply  malice  from  the 
absence  of  reasonable  or  probable  cause.  But  this  is  an  inference  not  of 
law  but  of  fact,  which  the  jury  are  not  bound  to  draw  (7)  ;  and  preaealii; 
to  the  jury  the  absence  of  such  cause  as  conclusive  evidence  of  le^  malice 
is  a  misdirection.  (8) 

It  is  evidence  of  malice,  that  the  defendant  sued  out  the  writ  after  a 
release-of  the  debt  (9) 

So  where  there  could  be  no  debt  until  the  period  of  credit  had  exjnred, 
it  was  held,  that  till  then,  there  could  be  no  reasonable  cause  for  arresting 
the  debtor.  (10) 

If  one  of  two  parties,  between  whom  there  are  transactions  of  mutual 
accounts,  arrest  the  other  for  the  whtde  amount  due  on  one  side,  witboot 
deducting  what  is  due  on  the  other,  the  arrest  is  malicious.  (UJ 

In  an  action  for  maliciously  refusing  to  sign  an  authority  to  the  sheriff 
to  dischai^e  a  defendant  out  of  custody,  on  tender  of  the  debt  and  costs, 
the  refusal  to  sign  the  discharge,  is  primd  facie  evidence  of  malice, 
in  the  absence  of  any  circumstances  to  rehut  the  presumption  (12);  and 
a  defendant  ■'  is  not  bound  to  pay  mouey  to  the  sheriff,  but  to  the 
party."  (13) 


(I)  Fniafn  t.  Joknum,  S  M.&SC.S4T. 
10  BiDfC'  301.     6  C  &  P.  50. 

(S)  Jaekion  t.  fiafi,  3  M.&  Rob.  176. 

(3)  Nwtam  T.  Carr,  2  SUrk.  TO. 

(4)  Blaard  v.  KrBy,  3  B.  &  C  SSS. 

(5)  BriHuB  V.  BtgiBood,  1  Stark.  48.  4 
Camp.  214.,  led  tide  WatUnt  T.  Lee,  5  M.  ft 
W.  270. 

<6)   Gtotv'  "■  Radford,  3  C.  &  P.  464. 
(7)  MilekeB  t.  Jenkin  (  Otrk),  2  N,&  M. 
301.    5a&Ad.  5S8. 


(8)  Ibid. 

(9)  Wtittrtr  ».  FVconom  Hob.  5S7. 

(10)  Dayv.  Pietan,  loB.&CISO. 

(11)  .4urn  T.  Dtlmam.  3  B.  k  C.  1S9. 
(the  qnesdon  of  malice  in  thtf  cue  ni  ic* 
to  the  jury),  »ide  elUm  Dr.  7Wuj<"''  ""*• 
cit.  4  Burr.  1 996,  Dnmefitld  t.  Jrtiir,  S  B- 
StA.  513,  Sarrioy  I.  «■!.(,  4  Burr.  1996-. 
contrs  Brown  v.  Fipean,  2  Cunp.  594, 

(12)  Cnnerv.  PUliag,  4  B.&CS6. 

(13)  MWm'i  IKM,  2  SbOT.  1S9, 
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A.  arrested  B.  for  money  paid  to  his  use  on  the  1 0th  of  December,  and      «Evidsxce. 

was  ruled  to  declare  on  the  17th ;  a  declaration  was  filed  on  the  24fth ;  and  

the  action  was  discontinued  upon  payment  of  costs  on  the  31st :  —  It  was 
held,  in  case  for  a  malicious  arrest,  that  this  was  a  sn^cientprimd  facie 
evidence  of  malice,  and  want  of  probable  cause.  (1) 

Where  the  defendant  held  the  plaintiff  to  bail,  when  she  was  liable  as 
admlDistratrix  only,  it  was  held  to  be  such  evidence  of  malice,  that  the 
court  refused  to  disturb  a  verdict  with  5*,  damages  (2),  although  no  evi- 
dence was  offered  on  the  trial  of  malice  express  or  implied. 
The  first  action  being  non  pressed  is  not  of  itself  evidence  of  malice.  (3)    Justificatioit. 
A.  having  by  his  laches  lost  all  right  of  action  on  a  note  indorsed  by  B.,  Pkobablk 
arrests  B.,  and  afterwards  discontinues  the  action';  these  circumstances  do 
Dot  of  themselves  so  exclude  all  probable  cause  as  to  afford  a  presumption 
of  malice.  (4) 

In  an  action  for  arresting  a  party  and  holding  him  to  bail,  without  a 
reasonable  or  probable  cause,  whatever  was  admissible  in  evidence  to 
defeat  the  action  on  which  the  arrest  took  place,  is  also  admissible  on  the 
question  of  the  right  of  the  party  arrested  to  recover  for  the  injury  sus- 
tained. (5) 

In  an  action  for  maliciously  holding  to  bail,  it  is  not  sufficient  to  prove,  Mtdiciously 
that  the  writ  was  sued  out  after  payment  of  the  debt,  if  the  circumstances  ^^*""g  ***  ™"  • 
afford  no  inference  of  malice ;  but  in  such  case,  evidence  of  actual  malice 
must  be  given.  (6) 

An  action  will  not  lie  against  a  party  suing  out  a  writ,  if  he  neglect  to 
eoantermand  it  after  payment  of  the  debt,  at  least  unless  malice  be 
averred  (7) ;  because  the  plaintiff  ought  to  have  inquired  at  the  time  when 
he  paid  the  debt,  whether  any  writ  had  been  sued  out,  and  offering  to  pay 
whatever  costs  were  incurred  thereby,  to  have  requested  a  countermand, 
which  he  might  take  to  the  sheriff;  in  fact,  as  Mr.  Justice  Heath  has 
observed (8),  <<  This  action  is  founded  on  mere  nonfeasance;  and  no  case 
<if  precedent  has  been  cited  to  shew,  that  such  an  action  was  ever  main- 
tained ;  all  the  cases  of  arrests  and  holding  to  bail  without  cause  are  founded 
00  malice."  (9) 

In  an  action  on  the  case  against  a  party  for  causing  the  arrest  of  a  person  Arrest  of  a 
privileged  from  arrest  {e,  g.  a  witness  attending  on  his  subpcmch  or  a  prac-  P"^''^g^  P^- 
ttting  attorney),  thereby  patting  him  to  the  expense  of  finding  bail,  and 
piocaring  his  discharge  by  order  of  a  judge,  the  plaintiff  must  shew,  that 
Ua  imprisonment  at  the  particular  time  in  question  took  place  by  some  act 
af  the  defendant,   and  that  he  knew  or  recognised  the  circumstances 
accompanying  it,  and  also  knew,  that  the  party  arrested  was  privileged  at 
^  time.  (10) 
In  an  action  for  maliciously  holding  the  plaintiff  to  bail  on  a  bill  of  ex-  A  phiintiff  ar- 

(1)  NiduUtm  v.  CoghiU,  6  D.  &  R.  12.    4        (7)  Sehetbd  v.  Fairbain,  1  B.  &  P.  388. 
a&CSI.  (8)  Ibid. 

(2)  FkUhtr  v.  VMb,  11  Prices  38S.  (9)  Vide   etiam  Page  t.  Wiple,  3  East, 
(S)  Sineknr  ▼.  Eldrtd,  4  Taunt,  7.                 317.    Lewis  v.  MorrU,  4  Tyrw.  914.     Saxon 

(4)  Britkno  v.  Heifwoody  1  Stark.  48.     4  v.  Broume,  6^  &  £.  652,     Heyvoood  v.  CoL- 
^mp.  S13.  linge^  9  ibid.  S268. 

(5)  Haddan  t.  MUis,  4  C.  &  P.  486.  (10)  Stoku  t.  White^  4  Tyrw.  786.     1  C. 

(6)  Gihmm  t.  Chaiert,  2  B.  &  P.  139.,  et  M,  &  R.  223. 
ids  SUoenideB  v.  BawUyt  1  Moore,  92. 


2S72 


MALICIOUS  ARREST. 


rested  on  a  bill 
of  exchange, 
can  gWe  any 
evidence  that 
would  be  ad- 
missible  in  an 
action  on  the 
bilL 


Termination 
OP  Suit. 


SherifTs  court. 


Suit  terminated 
by  rule  of 
court. 


Acceptance  of 
debt  and  costs 
under  a  judge's 
order  or  rule  of 
reference. 


What  is  not  a 
Termination 
OF  THE  Svrr. 


change,  it  was  held,  that  whatever  was  admissible  in  the  action  on  the  di 
was  also  admissible  in  that  action ;  that  the  judgment  in  the  original  actioD 
might  not  be  sufficient ;  and  then  the  plaintiff  would  be  entitled  to  shef, 
that  the  defendant,  at  the  time  of  the  action  brought,  was  the  holder  of 
thcxbill  as  indorsee,  after  it  was  once  due;  and  that  the  bill  was  a  mere 
accommodation  bill,  and  that  the  defendant^  therefore,  had  no  right  of 
action  against  the  plaintiff  on  it.  (I) 

In  Norrish  v.  Richards  (2)  it  was  held,  that  in  actions  commenced  in  any 
of  the  superior  courts,  the  plaintiff  may,  since  the  rule,  Hilary  Term,  2  Will  4. 
s.  S5.f  declare  at  any  time  before  the  end  of  a  year  from  the  return  of  the 
writ,  unless  the  defendant  shall  have  signed  judgment  of  nonpros,  for  want 
of  the  plaintiff's  declaring  before  the  end  of  the  second  term;  and  this, 
whether  the  action  be  commenced  by  serviceable  or  bailable  process.  Tlu 
applies  also  to  causes  removed  by  the  defendant  from  inferior  courts  hj 
habeas  corpus  (though  the  cause  was  commenced  below,  and  removed, 
before  the  rule  came  into  operation),  except  that,  as  judgment  of  non  prm. 
cannot  be  signed  in  such  causes,  the  plaintiff  cannot  be  out  of  court  till  the 
expiration  of  the  year.  And,  consequently,  an  action  for  malicious  arrat 
cannot  be  commenced  in  any  of  the  above  cases,  till  a  year  has  elapsed 
from  the  return  of  the  writ  (S) 

If  no  declaration  be  filed  or  delivered  within  a  year  after  the  retani  of 
the  writ,  it  will  be  considered  a  termination  of  that  suit  (4) 

It  is  said,  that  proof  of  an  order  made  by  a  judge  to  stay  proceedings  is 
insufficient,  although  the  costs  have  been  taxed  and  paid.  (5) 

Where  it  appeared  to  be  the  practice  in  the  sheriff's  court  in  Londoi, 
upon  the  abandonment  of  a  suit  by  the  plaintiff,  to  make  an  entry  in  tbe 
minute  book,  of  '*  withdrawn  by  the  plaintiff's  order,"  opposite  to  the  eotrj 
of  the  plaint :  —  It  was  held,  that  proof  of  such  an  entry  was  sufficient  to 
prove  the  determination  of  the  suit  (6) 

An  action  may  be  brought  to  recover  damages  for  a  malicious  arrest, 
where  the  suit  is  terminated  by  a  rule  of  court ;  and  that  rule  is  evidence 
of  the  termination  of  the  suit  (7))  although  such  rule  may  have  beei 
obtained  merely  on  the  oath  of  the  plaintiff,  who  would,  by  its  admissioii» 
be  in  effect  giving  evidence  in  his  own  cause.  (8) 

Where  in  case  for  a  malicious  arrest,  the  declaration  allies  certam  &ets, 
<<  whereupon  and  whereby  the  suit  was  ended  and  determined,"  the  plaintiff 
cannot  shew  any  other  determination  of  the  suit  than  the  mode  stated; 
and  the  acceptance  of  the  debt  and  costs  in  satisfaction  of  the  action  under 
a  judge's  order  or  a  rule  of  reference,  is  a  sufficient  determination  of  tbe 
suit  (9) 

A  judge's  order  to  stay  proceedings  in  the  first  suit,  on  payment  of  costs, 
and  proof  of  such  payment,  is  not  sufficient  evidence,  that  the  first  suit  is  at 


11 


(1)  Haddan  v.  MiUiy  4  C.  &  P.  487.  (6)  ArumM  v.  White,  14  East,  S16. 

(2)  S  A.&E.733.  2268. 

(3)  QviBre,  Whether  such  action  lies,  (7)  Brook  y,  CarpetUer,  SBiag.^ 
where  the  suit  alleged  to  have  determined  Moore,  59.  __^ 
has  been  removed  by  habeas  corpus  at  the  in-  (8)  Ibid.,  vide  etiam  Brittow  v.  H*f^^ 
stance  of  the  defendant?    Ibid.  1  Stark.  48.     4  Camp.  213. 

(4)  Pierce  v.  Street,  3  B.  &  Ad.  397.  (9)   Combe  v.  Giprcm,  1  M.  &  Rob.  398. 

(5)  Kirk  V.  French,  1  Esp.  N.  P.  C.  80. 
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an  en(L(l)    Thus,  in  Combe  v.  Capron{2)  Mr.  Justice  Patteson   said,       Evipknck, 
"  The  mere  acceptance  of  the  debt  and  costs,  without  the  intervention  of 
the  court,  is  not  what  can  properiy  be  called  a  determination  of  the  suit" 

The  allegation  that  the  defendants  "  did  not  prosecute  the  suit  com- 
plained of,  but  therein  made  default,  and  their  pledges  were  in  mercy,  &c.," 
is  not  supported  by  a  proof  of  a  rule  to  discontinue  on  payment  of  costs, 
and  proof  of  payment  of  such  costs  :  —  but  the  court  will  not  reject  the  al- 
legation of  the  judgment  of  notipros,,  as,  without  that,  it  could  not  be  shewn 
bow  the  suit  was  terminated.  (3) 

The  plaintiff,  on  the  6th  of  February,  took  out  a  rule  to  discontinue  his 
action  upon  payment  of  costs,  to  be  taxed  by  the  master ;  and  on  the  7th 
an  appointment  was  made  by  the  master,  but  the  costs  were  not  taxed  and 
paid  until  the  11th  of  March.  On  the  29th  of  January  preceding,  the  de- 
fendant in  that  action  sued  out  a  writ  against  the  plaintiff  for  a  malicious 
arrest,  and  filed  his  bill  on  the  8th  of  February  ;  and  it  being  objected,  that 
the  latter  action  was  brought  before  the  first  was  discontinued  :  —  It  was 
held,  that  it  was  not ;  and  that  when  the  judgment  of  discontinuance  was  en- 
tered, it  had  relation  back  to  the  day  when  the  original  rule  to  discontinue 
was  taken^  out  (4) 

In  an  action  against  an  attorney  for  a  malicious  arrest,  the  jury  must  be  Actioms 
satisfied  of  the  absence  of  any  just  demand  on  the  part  of  his  client,  and  t^^^^^  ^^ 
also  that  the  attorney  knew  there  was  not  any  such  demand ;  and  applying 
the  law  for  some  purpose  of  his  own,  or  for  some  other  ill  purpose  which 
the  law  calls  malicious,  committed  the  injury  complained  of  by  the  plaintiff. 
Under  such  circumstances,  it  is  not  necessary  to  prove  malice  in  the  ordinary 
sense  of  the  word ;  any  improper  or  sinister  motive  will  be  sufficient.  (5) 


TORNSYS. 


5.  Limitation  of  Action  —  Payment  op  Money  into  Court  — 

Damages  —  Costs. 

Under  stat.  21  Jac.  1.  c.  16.  the  action  must  be  brought  within  six  years 
next  after  the  cause  of  action. 

By  stat.  3  &  4  Will.  4.  c.  4>2.  s.  21.  money  cannot  be  paid  into  court  in  an 
action  for  a  malicious  arrest. 

The  plaintiff  must  prove  the  arrest,  and  the  expenses  to  which  he  was  sub- 
jected ;  but  he  cannot,  it  is  8aid,'recover  any  damages  for  extra  costs.  (6) 

In  the  calculation  of  damages,  in  an  action  for  maliciously  holding  to 
bail,  the  plaintifiT  is  entitled  to  recover  not  merely  the  taxed  costs,  but  the 
costs  as  between  attorney  and  client  (7) 

If  two  are  found  guilty,  it  must  be  of  joint  acts,  and  the  damages  must 
be  joint. 

Under  stat.  3  &  4  Vict  c.  24.  the  plaintiff  will  not  be  entitled  to  costs 
unless  he  recover  40$.  (8) 


Limitation  of 
Action  — 
Fatmcnt  of 
monsy  into 
Court  —  Da- 
mages—  Costs. 

Statute  op 
Limitations. 

Payment  of 
Money  into 
Court. 

Damages. 
Costs. 


(1)  Kirk  V.  French,  1  Esp.  N.  P.  C.  80., 
eCTide  Harvey  v.  Morgan,  2  Stark.  19. 

(2)  1  M.  &  Rob.  398. 

(8^  Webb  ▼.  HUl,  3  C.  &  P.  485.  M.& 
M.  253. 

(4)  Brandt  ▼.  Itaeock,  3  D.  &  R.  2.  1 
B.  &  C.  649. 


(5)  Stockley  v.  Cartery  8  C.  &  P.  11. 

(6)  Sinclair  v.  Eldred,  4  Taunt.  7.    fFebber 
T.  Nichdat,  R.  &  M.  4 1 9. 

(7)  Sandback   v.    TTiomcu,  I  Stark.  306. 
Gould  V.  Barratt,  2  M .  &  Rob.  171. 

(8)  Antiy  228. 
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1.  Generally,  pp.2274?— 2276. 

Judgmenta  of  Lards  Mansfield  and  LougtAorough  in  Johnstone  v.  Sutton  — Dir- 
tinction  between  an  action  of  trespass,  or  faise  imprisonment,  from  an  aetien  fm  s 
Tnaliciotis  prosecution  —  Mediae  inferred  from  want  of  probable  c<ntse  —  Afiir 
verdict  the  presumption  is,  that  such  parts  of  the  dedaration  as  ought  to  hmt  hee» 
proved  were  proved  -—  Qu^tion  of  probable  cause  is  a  mixed  proposition  tfkmnd 
fact. 

2.  Where  the  Action  can  be  maintained,  pp.  2276,  2277. 

Indictment  returned  ignoramus  ;  or  a  flaw  in  the  indictment  —  lUegd  itswe  i^c 
warrant — Impleading  in  the  ecclesiastical  court — FiatofbankrujOcy — Fb*- 
tiously  suing  out  two  executions  —  Inferior  officer  against  his  superior  officer —A 
governor  suspending  an  inferior  civil  officer  —  Malice  in  the  prosecutor  •—  f^ 
criminal  information  —  Opinion  of  counseL 

3.  Where  the  Action  cannot  be  maintained,  pp.  2278,  2279. 

Where  probable  cause  exists  —  Conviction  unappealed  against  —  Evidence  nffioat 
to  cause  the  jury  to  ddiberate  —  Where  bill  ofiruiictment  has  not  beenfousd—  7» 
sustain  the  averment  of  malicCf  the  charge  must  be  wilfully  false  —  Mutual  aaesA 

—  WTuit  is  not  a  malicious  prosecution  under  stat.  7  §*  8  Geo,  4.  c  29.  i.  49-  -" 
Persons  bound  over  to  prosecute  —  Information  under  the  excise  laws  —  BefesH'i 
a  vexatious  ejectment. 

4.  The  Declaration,  pp.  2279—2282. 

Parties  —  Requisfte  Avirments  —  Fatal  Variance  —  Plcadikgs. 

5.  Evidence,  pp.  2282—2288. 

Probable  cause  —  Incumbent  on  the  plaintiff  to  prove  the  want  of  prAakk  catae 

—  Judgment  of  Lord  Tenterden  in  Blachford  o.  Dod  —  Judgment  of  Mr.  Ju^ 
Parhe  in  Mitchell  v.  Jenkins  —  Want  of  frobablk  cause  —  Prmea^ 
abandoning  the  prosecution,  without  giving  any  evidence  —  Mauce  ii  «  f*^ 
tion  of  fact  for  the  jury  —  Facts  that  will  establish  malice  —  JusTiFiCATioif— 
Probable  'cause  —  Effect  of  pleading  "  not  guiUy  **  —  Circumstances  te»£^  *■ 
disprove  the  malice  of  the  defencUmtf  should  be  produced  —  Sentence  tf  cemtidim 
by  sub-comissioners  of  the  excise  laws — Charge  of  fdony  —  Fiatofhaakruftey 

—  Cliaracter  of  the  plaintiff — Incompetency  of  arbitrator —  Where  the  isfi/ruatism 
must  be  proved  in  the  regular  way  —  Identity  of  the  prosscutoe  —  Wkf  f"^ 
of  prosecution  and  acquittal  m%ist  be  proved  by  the  record  —  Order  of  tht  /^F* 
forbidding  the   issue  of  copies  of  indictments  —  Fiat  of  bankruptcy  —  T«t«»- 

NATioN  OF  ACTION  OR  INDICTMENT  —  Effect  o^nollc  prosequi. 

6.  Limitation  OP  Action  —  Payment  of  Money  into  Court— I^-** 

MAGE8—  Costs,  pp.  2288,  2289. 


1.  Generally. 


GxiTERALLr. 


The  foundation  of  an  action  for  a  malicious  prosecution  is  the  malice  of 
the  defendant,  either  express  or  implied  (1);  and  whatever  engines  of  the 
law.  malice  may  employ  to  compass  its  evil  designs  against  innocent  and  utt- 


(!)  Purcelly,  Macnamara,  9  East,  157.  361. 
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offending  persons,  whether  Id  the  shape  of  indictment  or  information  (1),     Generallt. 

which  charge  a  party  with  crimes  injurious  to  his  fame  and  reputation,  and 

tend  to  deprive  him  of  his  liberty ;  or  whether  such  malice  be  evinced  by 

malicious  arrests,  or  by  exhibiting  groundless  accusations  merely  with  a 

▼iew  to  occasion  expense  (2)  to  the  party,  who  is  under  the  necessity  of 

defending  himself  against  them,  the  action  on  the  case  affords  an  adequate 

remedy  to  the  party  injured. 

In  Johnstone  v.  Sutton  (3)  Lords  Mansfield  and  Loughborough  reported,  Judgments  of 
"  There  is  no  similitude  or  analogy  between  an  action  of  trespass^  or  false  gX  and*"*" 
imprisonment,  and  this  kind  of  action  [malicious  prosecution].     An  action  Loughborough 
of  trespass  is  for  the  defendant's  having  done  that,  which>  upon  the  stating  ^^  John$t<me  v. 
of  it,  is  manifestly  illegal.     This  kind  of  action  is  for  a  prosecution,  which,   ^.  .  *  .     , 
upon  the  stating  of  it,  is  manifestly  legal.  tween  an  action 

"  The  essential  ground  of  this  action  is,  that  a  legal  prosecution  was  of  trespass  or 
carried  on  without  a  probable  cause.     We  say  this  emphatically  —  the  ment^^rornan 
essential  ground ;  because  every  other  allegation  may  be  implied  from  this ;  action  for  a 
but  this  must  be  substantively  and  expressly  proved,  and  cannot  be  implied,  ""ahcious  pro- 
"  From  the  want  t)f  probable  cause^  malice  may  be,  and  most  commonly   i^^u^g  inferred 
is>  implied.     The  knowledge  of  the  defendant  is  also  implied.  from  want  of 

"  From  the  most  express  malice,  the  want  of  probable  cause  cannot  be  P'®*'**'*®  c&use. 
implied.     A  man,  from  a  malicious  motive,  may  take  up  a  malicious  prose- 
ctttioQ  for  real  guilt,  or  he  may,  from  circumstances  which  he  really  believes, 
proceed  upon  apparent  guilt ;  and  in  neither  case  is  he  liable  to  this  kind 
of  action. 

"  After  a  verdict,  the  presumption  is,  that  such  parts  of  the  declaration,   After  verdict 
without  proof  of  which,  the  plaintiff  oueht  not  to  have  had  a  verdict,  were  *^®  presump- 

j  .  .  /.      .  n    .      .  T       ,.  ,  ,  tioni8,that 

proved  to  the  satisfaction  of  the  jury.    In  this  case,  to  support  the  verdict,  such  parts  of 

there  was  nothing  necessary  to  be  proved,  but  that  there  was  no  probable  t^e  declaration 

cause,  from  whence  the  jury  might  imply  malice,  and  might  imply  that  the  ^ve"been 

defendant  knew  there  was  no  probable  cause.  proved  were 

"  The  question  of  probable  cause  is  a  mixed  proposition  of  law  and  fact.  P'*^^®^- 

Whether  the  circumstances  alleged  to  shew  it  probable,  or  not  probable,  are  Q^^estion  of 

true  and  existed,  is  a  matter  of  fact ;  but  whether,  supposing  them  true,  they  ^  ^  mixed  pro- 

amount  to  a  probable  cause,  is  a  question  of  law ;  and  upon  this  distinction  position  of  lavr 

proceeded  the  case  of  Reynolds  v.  Kennedy"  (4)  *°**  **^*' 

*'  This  action  ought  not  to  be  maintained,  without  rank  and  express  malice  1^^  grounds 

and  iniquity  "  (5);  the  grounds  of  it  are,  "  upon  the  plaintiff's  side  innocence,  ^^.^  the^Sn- 

Qpon  the  defendant's  malice."  (6)  tiff's  innocence 

Where  the  prosecution  was,  under  stat.  7  &  8  Geo.  4.  c. 30.  s.  6.,  forma-  *JJ^,^*^  ^^^®"^- 
liciously  and  feloniously  obstructing  a  mine,  and  the  plaintiff  was  acquitted, 
on  the  ground,  that  he  committed  the  obstruction  under  a  claim  of  right  by 
his  employer,  and  by  such  employer  s  direction  ;  and  it  was  proved  at  the 
trial,  that  there  had  been  disputes  between  the  employer  and  the  defendant 
on  the  subject  before  the  obstruction,  and  that  the  defendant  knew  from  the 

(1)  Moom  V    Shutter,  2  Show.  302.  (5)  Per  Holt  C.  J.  in  SapUi  v.  lioberU,  12 

(2)  Janes  ▼.  Gwynn,  Gilb.  185.     10  Mod.     Mod.  208. 

148.  214.  (6)  Per  Parker  C  J.  in  Jones  v.  Gwynn,  10 

(3)  (/li  error),  1  T.  R.  544.  ibid.  21 7.     Malitia  is  an  abstract  of  maius, 

(4)  I   Wils.  232.      CandeU  v.  lAmdon,  I     which  imports  what  is  wicked.     Among  the 
T.  R.  520.  It.  Romans  it  signified  a  mixture  of  hatred  and 

fraud. 
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GkWC  RALLY. 


In  actions 
against  magis- 
trates, the  ques- 
tion is,  whether 
the  justice  had 
any  probable 
cause  for  con- 
victing. 


plaintiff  that  the  obstruction  was  effected  in  assertion  of  his  employer  s  al- 
leged right : — It  was  held,  that  the  judge  was  not  justified  in  nonsuiting,  or 
directing  a  verdict  for  the  defendant  on  the  ground  that  he  had  reasonable  or 
probable  cause;  but  that  the  question  was  for  t]^e  jury  (1) ;  I^ord  Denman 
observing,  '<  Malice  is  a  question  which  must  go  to  the  jury.  The  question, 
whether  there  be  or  be  not  reasonable  or  probable  cause,  may  be  for  the 
jury  or  not^  according  to  the  particular  circumstances  of  the  case."  (2) 

In  an  action  against  a  magistrate  for  a  malicious  conviction,  the  question 
is  not,  whether  there  was  probable  cause  in  fact  for  convicting,  but  whether 
he  had  any  probable  cause  for  convicting ;  and  for  this  purpose,  what  passed 
before  him  upon  the  hearing  is  not  only  proper,  but  essential  evidence,  with 
a  view  to  the  question  of  malice.  (3) 


Whkrk  the 
Action  can  bk 
maintainkd. 


Indictment  re- 
turned ignora- 
mus; or  a  flaw  in 
the  indictment. 

Indictment  for 
perjury. 


Illegal  issue  of 
a  warrant. 


2.  Where  the  Action  can  be  maintained. 

There  are  three  sorts  of  actions^  any  of  which  would  be  sufficient  groiiiHi 
to  support  an  action  for  a  malicious  prosecution:  —  1.  ''the  damage  to  a 
man's  fame,  as  if  the  matter  whereof  he  is  accused  be  scandalous ;  2.  wbeie 
a  man  is  put  in  danger  to  lose  his  life,  or  limb,  or  liberty  ;  3.  damage  to  a 
man's  property,  as  where  he  is  forced  to  expend  money  in  necessary  charges 
to  acquit  himself  of  the  crime  of  which  he  is  accused."  (4) 

An  action  for  a  malicious  prosecution  lies,  where  a  bill  of  indictment 
has  been  preferred  and  returned  ignoramus  (5) ;  where  an  indictment  his 
been  preferred  coram  nonjtidice  (6) ;  and  where  the  plaintiff  has  been  ac- 
quitted on  a  defect  in  the  indictment.  (7) 

An  action  lies  for  the  malicious  prosecution  of  a  bad  indictment  for  per- 
jury ;  therefore,  where,  in  sudi  action,  the  perjury  was  assigned  upon  en- 
dence  given  before  the  sheriff's  secondary  on  an  inquisition  of  damages, 
and  the  writ  of  inquiry  was  directed  to  be  returned  into  the  Common  Pleas 
instead  of  the  King's  Bench  : — It  was  held  to  be  no  objection  in  arrest  of 
judgment.  (8) 

Where  upon  an  indictment  for  a  malicious  prosecution  for  perjury,  it 
appeared  that  part  of  the  affidavit  on  which  perjury  had  been  assigned  was 
falsely  sworn  to,  but  that  there  was  no  probable  cause  for  some  assignments 
of  perjury  on  some  of  the  transactions  contained  in  the  affidavit: — It  w-as 
held,  that  the  action  was  maintainable  (9),  for  there  being  no  probable  cause 
for  some  of  the  charges  in  the  indictment,  it  was  preferred  without  probabk 
cause.  (10) 

Though  it  may  be  trespass  in  the  magistrate  to  grant  an  illegal  warrant, 
yet  an  action  on  the  case  may  be  supported  against  the  person  who  causes 
and  procures  such  warrant  to  issue,  if  it  be  done  maliciously,  and  without 
reasonable  or  probable  cause.  (II) 


(1)  James  v.  Phdps,  11  A.  &  £.  483.,  vide 
etiam  Taylor  v.  fTillans,  2  B.  &  Ad.  845. 
S.  C.  nom.  Wmans  v.  Taylor,  6  Bing.  183. 

(2)  Vide  Blackford  v.  Dod,  2  B.  &  Ad. 
179.     Davis  v.  Hardy,  6  B.  &  C.  225. 

(3)  Burley  v.  Bethune,  5  Taunt.  580. 

(4)  Per  Holt  C.  J.  in  Savile  v.  Roberts, 
1  Ld.  Raym.  374. 

(5)  Payn  v.  Porter  (Ckrk),  Cro.  Jac.  490. 
Anon  2  Rol.  188. 


(6)  1  Rol.  Abr.  Action  surCase(P.),  112. 

(7)  fficks  r,  Fentham,  4  T.  B.  247.   Jmn 
V  Gwynn,  Gilb.  185. 

(8)  Pippet  V.  Beam,  1  D.  &  R.  265.    i 
B.  &  A.  634. 

(9)  Seed  v.  Taylor,  4  Taunt  616. 

(10)  Ibid. 

(11)  Elsee  V.  Smith  (in  error),  1  D.&  R. 
97.     'J  Chitt.  304. 
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Maliciooslj  impleading  and  causing  another  to  be  excommunicated  in  Whxrethb 

tbe  ecclesiastical  court  (1),  whereby  he  was  taken  upon  an  excom.  cap.  and  ^^jj^^,^^^  " 

imprisoned,  until  he  procured  himself  to  be  absolved,  is  actiona^ble.  


Falsely  and  maliciously  suing  out  a  fiat  of  bankruptcy  against  another(2),  Impleading  in 
which  was  afterwards  superseded  (3),  is  also  actionable;  and  it  cannot  be  csAcou^^^^' 
objected,  at  least  after  verdict,  that  it  is  not  averred  in  the  declaration,  that  pj^^^  ^f  j^^j^^ 
the  plaintiff  had  not  at  any  time  committed  an  act  of  bankruptcy.  ruptcy. 

In  Waterer  v  Freeman  (4)  the  defendant  sued  out  ^fi^fcu  upon  a  judgment  Vexatiously 
giren  against  the  plaintiff  for  the  defendant  in  an  action  of  trespass,  under  exwSuoiL*''^ 
which  the  sheriff  took  goods  of  the  plaintiff  to  the  value  of  the  damage,  and 
returned  that  the  goods  remained  in  his  hands  for  want  of  purchasers ;  and 
that  tbe  defendant,  well  knowing  this,  to  the  intent  to  vex  the  plaintiff,  sued 
out  another^. yh.,  under  which  the  sheriff  levied  the  money  on  other  goods 
of  the  plaintiff,  and  paid  it  over  to  the  defendant.  After  not  guilty  pleaded, 
and  a  verdict  for  the  plaintiff,  it  was  holden  on  motion  in  arrest  of  judgment* 
that  tbe  action  was  maintainable.  Chief  Justice  Hobart  observing,  "that  the 
plamtiff  was  twice  vexed  and  grieved,  and  that  wilfully  by  the  defendant,  who 
had  first  one  execution  inchoate,  which  he  ought  to  have  followed,  know- 
ing it,  and  not  to  have  taken  another,  for  else  he  might  take  twenty  exe- 
cutions/* 

An  action   for  a  malicious  prosecution  lies  by  an   inferior  against  a  Inferior  of- 
saperior  officer.     Thus,  A.  a  captain  in  the  navy  was  accused  by  his  com-  superiorof-    ** 
mander-in-chief  of  neglect  of  duty,  disobedience  of  orders,  &c.     A.  having  ficer.  ^ 
been  tried  by  a  court-martial,  was  honourably  acquitted,  after  which  he 
brought  an  action  in  the  court  of  Exchequer  against  his  conunander  for  a 
malicious  prosecution ;  and  a  verdict  having  been  found  for  the  plaintiff,  the 
court  refused  to  arrest  the  judgment  (5) 

An  action  on  the  case  will  lie  against  a  governor  for  maliciously,  and  A  goyemor 
without  any  probable  cause,  suspending  a  person  from  a  civil  office.  (6)         l^foior  cinl*'* 

This  action  is  maintainable,  though  malice  be  expressly  proved  in  the  officer, 
prosecutor ;  therefore  an  affidavit  stating  such  express  malice  is  not  a  ground  Malice  in  the 
to  set  aside  a  nonsuit.  (7)  prosecutor. 

A  rule  for  a  criminal  information  obtained  by  the  plaintiff  in  an  action  Filing  criminal 
for  the  malicious  prosecution  of  an  indictment,  and  made  absolute,  is  no  information, 
bar  to  such  action,  although  the  indictment  was  against  the  plaintiff  and 
another  person.  (8) 

In  an  action  for  a  malicious  prosecution>  it  is  no  answer,  that  the  defend-  Opinion  of 
ant  was  encouraged  in  what  he  did  by  the  opinion  of  counsel,  if  the  state-  counsel, 
ment  of  facts  was  incorrect^  or  the  opinion  ill  founded.  (9) 

« 

(1)  Hoekinff  ▼.  Matthews,  1  Vent.  86.  (6)  Sutherland  v.  Mumy  {General),  cit. 

(2)  Chapman  v.  PichertgiU,  2  ^ils.  145.  1  T  R.  538. 

(3)  Whitworth  V.  Hall,  2  B.  &  Ad.  695.,  (7)  HaU  v.  Graham,  Ridg.  Lapp,  &  Sch. 
fo&t,  2285.,  vide  etiam  Smith  ▼.  Bromhead,  7  469. 

T.  R.  300.  (8)  Caddy  v.  Barlow,  1  M.  &  R.  275.,  et 

(4)  Hob.  205.  266.     1  Brownl.  12.  tide  Rex  v.  Sparrow,  2T.  R.  198. 

(5)  Sutton  ▼.  Johnstone  (in  error),  1  T.  R.  (9)  Hewlett  v.  Cntchley,  5  Taunt,  277. 
591.     1  Bro.  P.  C  76.,  anti,  20S2.  tit  Im- 

riUOKMKlTT. 
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Wbsbb  the 
Action  cawkot 
bb  maimtaimkd. 

Where  proba- 
ble cause  exists. 

Convection  un- 

appealed 

against 


Evidence  suf- 
ficient to  cause 
the  jury  to 
deliberate. 


Where  bill  of 
indictment  has 
not  been  found. 

To  sustain  the 
averment  of 
malice,  the 
charge  must 
be  wilfully 
false. 


Mutual  as- 
saults. 


What  is  not  a 
malicious  pro- 
secution under 
Stat  7  &  8 
Geo.  4.  c  29, 
8.49. 

Persons  bound 
over  to  pro-    • 
secute. 


2.  Where  the  Action  cannot  be  maintained. 

An  action  for  a  malicious  prosecution  cannot  be  maintained,  though  the 
accusation  turns  out  to  be  unfounded,  if  the  prosecutor  can  shew  probable 
cause  for  the  prosecution.  (1) 

A  person  convicted  of  a  trespass  under  the  Game  Act  (I  &  2  Willi. 
c.  32.),  underwent  the  sentence  of  imprisonment  under  that  conviction,  and 
did  not  appeal  against  it: — It  was  held,  that  that  conviction  was  an  answer 
to  an  action  against  the  informer  for  a  malicious  prosecution,  it  being  evi- 
dence of  probable  cause.  (2) 

If  a  party  be  indicted  for  a  felony,  though  he  be  acquitted  without  calling 
witnesses,  he  cannot  maintain  an  action  for  a  malicious  prosecution,  if  his 
acquittal  was  the  result  of  deliberation,  or  that  the  evidence  was  sufficient 
to  cause  the  jury  to  pause.  (3) 

Where  the  bill  has  not  been  found  by  the  grand  jury,  an  action  cannot 
be  supported  without  evidence  of  express  malice,  as  well  as  of  the  want  of 
probable  cause.  (4) 

Where  a  person  lost  a  bill  of  exchange,  which  he  supposed  to  have 
been  stolen,  and  went  before  a  magistrate,  and  related  the  circumstances  of 
the  loss,  and  the  magistrate  granted  his  warrant  to  apprehend  A.  B.  on  i 
charge  of  having  "  feloniously  stolen,  taken,  and  carried  away  "  the  bill  of 
exchange  (language  which  the  complainant  did  not  use,  when  he  laid  his 
information),  and  upon  subsequent  investigation  of  the  case  it  turned  out  to 
be  no  felony:  —  It  was  held,  that  case  would  not  lie  for  maliciously  pro- 
curing the  magistrate  to  grant  his  warrant ;  because^  to  sustain  the  averment 
of  malice,  the  charge  must  be  wilfully  false.  (5) 

If  A.  strike  B.,  and  B.  return  the  blow,  on  which  A.  indicts  B.  for  an 
assault,  the  bare  fact  of  A.  having  struck  the  first  blow  is  not  sufficient  to 
support  an  action  for  a  malicious  prosecution.  (6) 

If  C.  be  intrusted  to  receive  money  for  A.,  with  written  directions  for 
its  application,  and  C.  write  a  letter  to  A.,  stating,  that  he  has  not  received 
it,  when  in  fact  he  has,  this  is  sufficient  evidence  of  probable  cause  to 
render  a  prosecution  of  C.  under  the  statute  7  &  8  Geo.  4.  c  29.  s.  49.  not 
malicious.  (7) 

Where  the  defendant  went  merely  as  a  witness  to  support  a  charge  pre- 
ferred by  another,  and  the  magistrate  bound  the  witness  over  to  appear  as 
a  witness  on  the  trial,  &c.,  an  action  is  not  maintainable  against  him(8):— 
but  if  the  jury  believe  that  a  person  caused  himself  to  be  bound  over  to 
prosecute  by  making  the  charge  maliciously,  an  action  can  be  maintained. (9) 

In  an  action  for  a  malicious  prosecution  against  A.  and  B.,  if  it  appear 
that  both  A.  and  B.  entered  into  a  joint  recognisance  to  prosecute  and  give 
evidence,  but  that  A.  only  employed  the  attorney,  and  that  B.  attended 
before  the  magistrate  and  the  grand  jury  at  the  request  of  the  attorney,  the 
judge  will  direct  the  acquittal  of  B.  (10) 


(1)  Arbuckle  v.  Taylor^  3  Dow,  160. 

(2)  Mellor  v.  Badddey,  2  C.  &  M.  675.    4 
Tyrw.  962.     6  C.  &  P.  374. 

(3)  Smith  V.  Macdonaid,  3  Esp.  N.  P.  C. 
7. 

(4)  Byne  v.  Moore,  I  Marsh.  12.  5  Taunt. 
'87. 


(5)  Cohen  v.  Morgan,  6  D.  &  R,  8. 

(6)  Fish  V.  Scott,  Peake's  N.  P.  C,  184. 

(7)  Eagar  v.  DyaU,  5  C.  &  P.  4. 

(8)  Ibid. 

(9)  DvboU  ▼.  Keait,  1 1  A.  &  £.  329. 

(10)  Eagar  v.  DyoU^  5  C.  &  P.  4. 


b- 
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ACTIOK  CAKMOT 
BE  MAXKTAXMEO. 


An  action  will  not  lie  against  a  person  (1)  exhibiting  an  infonnation  for  Whsrx  the 
iotention  to  land  goods  without  paying  duty,  if  the  goods  be  condemned 
by  the  sub-commissioners,  though  the  commissioners  of  appeal  reverse  the 
eoodemnation ;  for  the  judgment  of  the  sub-commissioners  shews,  that  there   I»>^"»J*»o» 
was  a  foundation  for  the  information.  cise  laws. 

An  action  will  not  lie  to  recover  damages  (2)  sustained  by  the  plaintiff  Defending  a 
in  defending  a  vexatious  ejectment  brought  against  him  by  the  defendant,  ▼e"t»ou»  eject- 
io  which  the  nominal  plaintiff  had  been  nonprossed.  (3) 


4f.  The  Declaration.  Th«  Dkclar- 

ATION. 

•The  form  of  action  for  a  malicious  prosecution  is  an  action  of  tres-   Form  op  Ac- 
pass  on  the  case.  (4)  "°^- 

This  action  may  be  brought  against  one  person  ;  and  when  it  is  brought   I*-^*"*^* 
against  two  or  more  defendants,  although  a  conspiracy  be  alleged  in  the 
declaration,  and  a  verdict  be  found  for  all  the  defendants  except  one,  yet   . 
the  plaintiff  will  be  entitled  to  judgment  (5) 

A  husband  can  maintain  an  action  for  the  malicious  prosecution  of  his  Husband  on 
wife,  the  expenses  of  which  he  had  defrayed.  (6)  ^^    °    ** 

In  an  action  on  the  case  against  parish  officers,  for  maliciously  taking  the   pi^rish  officers, 
plaintiff  before  a  magistrate,  and  procuring  him  to  be  convicted  of  an  act 
of  vagrancy,  and  imprisoned  and  kept  to  hard  labour,  the  conviction  being 
aflerwards  quashed,  it  is  not  necessary,  that  the  convicting  magistrate  should 
be  made  a  defendant  under  stat  24  Geo.  2.  c.  44.  (7) 

It  is  requisite  to  aver  in  the  declaration  every  allegation  proper  to  sup- 
port the  action,  viz.  that  the  defendant  falsely,  maliciously,  and  without  any 
reasonable  or  probable  cause,  caused  the  defendant  to  be  indicted,  and  to 
Btate  the  trial  and  acquittal  (8) ;  and  as  an  action  for  malicious  prosecution 
cannot  be  maintained  till  the  prosecution  be  terminated,  such  fact  must 
appear  upon  the  declaration.  (9) 

If  the  declaration  allege,  that  the  plaintiff  was  discharged  by  the  grand  Rkquisits 
jnry's  not  finding  the  bill,  it  will  shew  a  legal  end  to  the  prosecution  (10);  A^«»»«»«' 
bat  it  has  been  held,  that  the  want  of  this  averment  is  cured  by  verdict  (11), 
because  it  will  be  presumed,  that  it  has  been  proved  at  the  trial. 

Care  must  be  taken  in  framing  the  declaration  so  as  to  avoid  any  objection 
being  riused  on  the  ground  of  a  variance;  but  as  a  general  principle,  a 
statement  of  the  substance  of  the  charge  seems  sufficient :  thus,  where  the 

(1)  Repuida  V.  Kennedy,  1  Wils.  232.  (9)  FUher  v.  Bristow,  Doug.  215.     An 

(2)  Pufion  T.  Honnor,  1  B.  &  P.  205.  action  for  abusing  the  process  of  the  court 

(3)  Under  what  circumstances  an  action  in  order  illegally  to  compel  a  party  to  give 
will  lie  for  a  malicious  and  vexatipus  suit,  up  his  property,  is  not  a  malicious  prose- 
▼ide  Martin  y,  Lincoln,  Bull.  N.  F.  13.  cution,  nor  a  malicious  arrest ;  and  it  is  not 

(4)  Fide  anti,  1005.  tit.  Case.  necessary  either  to  aver  or  prove  the  deter- 

(5)  Price  v.  CroJU,  Sir  T.  Raym.  1 80.  mination  of  the  suit  which  that  process  had 
Mard  V.  Evans,  2  Show.  50.,  vide  etiam  commenced,  or  the  want  of  probable  cause. 
S^diey  V.  Moit,  1  Wils.  210.  Grainger  v.  HiU,  4  Bing.  N.  C.  212. 

(6)  SmUh  V.  Hixon,  Str.  977.     C.  T.  H.  TlO)  Morgan  v.  Hnghea,  2  T.  R.  225. 

54.  (11)  1  Saund.  228.  (a.)      Wine  v.  Wca^ 

(7)  SimpkU  ▼.  French,  12  Price,  394.  1  Sid.   15.     Amey  v.    Long,   9  East,  473. 

(8)  Carman  v-  Trueman  {in  error),  1  Bro.  Pippet  v.  Heam,  5  B.  &  A.  634. 
P.  C  101. 

7  F   4 


(0  MALICIOUS  PROSECUTION. 

I  Dicui-   declaration  professed  to  set  out  the  subataoce  of  the  indictment,  and  in  spe- 
*""'''         cifying  the  goods  and  their  value,  used  the  words  valoru  for  vaietUia,  it  wu 
held,  that  the  variance  wa«  not  material.(l) 

Where  the  declaration  was,  "  that  the  plaintiff  by  a  jury  of  the  countr 
of  '  was  duly  and  in  a  lawful  manner  acquitted;"  and  by  the  ret^onl 
it  appeared,  "  that  the  jury  found  the  plaintiff  not  guilty ;  and  upon  thai 
judgment  was  entered,  that  the  pltuntiff  should  go  thereof  acquitted:"— It 
was  hotden  suificient,  by  construing  the  words  *'  reddendo  tingula  tingulii,' 
that  the  plaintiff  was  duly  acquitted  by  the  jury — i.  e.  found  not  guilty  of 
the  facts;  and  in  a  lawful  manner  acquitted — i.  e,  by  the  judgment  of  it- 
quittal  pronounced  by  the  courL  (2) 

An  averment  in  a  declaration  of  the  day  of  a  former  trial  must  cvactlj 
agree  with  the  record  to  be  produced  in  evidence  to  support  it,  though  it  be 
laid  under  a  videlicet.(3) 
irgeofM-  The  declaration  averred,  that  the  defendant  charged  the  plaintiff  witli 

violently  assaulting  him,  and  procured  a  warrant  to  apprehend  him  for  the 
said  offence;  the  charge  made  was  for  assauUing'and  striking;  the  warrani 
produced  recited  the  charge  to  be  for  assaulting  and  beating: — It  was  held, 
that  this  was  no  material  variance.  (4) 

Where,  in  an  action  for  a  malicious  prosecution,  the  record  in  setting  aot 

the  indictment  stated  the  words  to  be,    "  then  and  there  did  mate  an 

assault;"  and  in  the  indictment  they  were  stated  as  "did  then  and  thtre 

make  an  assault : "  —  It  was  held  to  be  no  variance,  and  even  if  it  were,  ihai 

it  might  be  altered  before  trial.  (5) 

trior  court.        In  an  action  on  the  case  for  a  malicious  prosecution  in  an  inferior  court. 

having  no  jurisdiction,  a  scienter  in  the  defendant,  that  the  court  had  do 

jurisdiction,  should,  it  seems,  be  averred.  (6) 

DmoD  bn-         Where  it  was  stated  in  the  declaration,  that  the  plaintiff  had  been  indirled 

"■  as  a  common  barrator  before  certain  justices  ad  diver tafelonias  Sfe„  nemim 

ad  pacem  cotuervandam  atait/nat;  and  defendant,  having  demanded  over  of 

the  indictment,  it  was  certified  to  have  been  taken  before  certain  jasticc^n^ 

pacem  cotuervaTtdamSfcastignat: — It  was  holden,  that  the  action  lav  on  the 

ground,  that  the  justices  mentioned  in  the  indictment  were  not  justices  of 

another  nature  or  power  than  those,  which  were  mentioned  in  the  declir- 

ation  ;  both  were  justices  of  the  peace,  and  such  as  had  power  to  renive 

such  manner  of  indictmenL    But  "  if  the  declaration  had  mendoned  justices 

of  assize,  and  the  certificate  hod  been  of  a  thing  taken  before  the  juitiees 

of  gaol  delivery,  the  variance  would  have  been  fatal,  for  they  are  diftinct 

in  power."  (7) 

icriptiDDof_      A  declaration  for  maliciously  indicting  at  the  general  quarter  sessians 

""'"*•  instead  of  general  sessions,  was  held  good,  the  word  "quarter"  being  oa\j 

surplusage.  (8) 

After  verdict,  in  an  action  for  a  malicious  prosecution  for  perjury,  it  i« 
no  objection  to  the  description  of  the  court  in  which  the  indictment  was 

(l)  JohiuMV.  Browning,  6  iAod.2\6.  (S)  Fnemaii  r.  ArlUll,  3D.  liU- 669.     9 

(3)  Hiater  v.  F^ndi.  Wi!le»,  517.  B.  &  C.  494.      1  C.  &  P.  137. 

(3)  Fopt  r.  FoiUr,  4  T.  R.  590.,  sad  vide  (6)    Gatlin  t.  tfUcoei,  2  WiltSOS. 
PuntBr.  JHaoKHnaro,  9  ^^t,  157.  <7)  Bamti  v.  Cinubub'K,  YdT.tt.  ei* 

(4)  Bym  t.  Moon,  5  Taunt.  IS7.  I  9tat  .')&4  Will.  4.  c.  48.  I.33.,iiirf^  tSOS — 
Marsh.  12.  1813. 

(R)  BuMbf  V.  ffblKM,  8  W.  Blui  lOSO. 
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found,  that  the  names  of  the  justices  before  whom  the  session  of  oyer  and    The  Declab- 
tennioer  was  held  were  not  set  out ;  and  it  seems  sufficient  to  allege,  that         ation. 
at  such  a  session  the  defendant  maliciously  indicted  the  plaintiff  for  wilful 
and  corrupt  perjury,  without  describing  more  particularly  the  circumstances 
under  which  the  alleged  perjury  was  supposed  to  have  been  committed.  (1) 

In  an  action  on  the  case  against  parish  officers^  for  maliciously  taking  the  Act  of  va- 
plaintiff  before  a  magistrate,  and  procuring  him  to  be  convicted  of  an  act  8™"*'y* 
of  vagrancy,  and  imprisoned  and  kept  to  hard  labour,  the  conviction  being 
afterwards  quashed,  it  was  averred  in  the  declaration,  that  the  conviction 
was  quashed  on  the  22d  day  of  April  at  the  general  quarter  sessions  of  the 
peace  held  on  that  day ;  and  the  'proof  by  the  order  for  quashing  the  con- 
viction shewed,  that  it  was  not  a  general  but  an  adjourned  sessions — the 
Tariance  was  held  not  to  be  such,  as  to  furnish  grounds  for  setting  aside 
the  verdict  (2) 

A  declaration  which  alleges,  that  the  defendant  charged  the  plaintiff  with   Felony, 
felony,  is  supported  by  evidence,  that  the  defendant  stated  to  the  magistrate 
that  he  had  been  robbed  of  specific  articles,  and  that  he  suspected  and  be- 
lieved, and  had  good  reason  to  suspect  and  believe,  that  the  plaintiff  had 
stolen  them.  (3) 

If  the  plaintiff  in  his  declaration  set  forth  the  indictment,  which  contains 
several  charges,  it  is  sufficient  to  prove  that  some  of  them  were  maliciously 
preferred,  although  there  were  good  grounds  for  the  rest.  (4) 

Where  in  an  action  for  a  false  return  to  a  fieri  faciasy  the  declaration 
stated,  that  the  plaintiff  in  Trinity  Term,  2  Geo.  4.,  recovered  &c.,  "  as  it 
appears  by  record,"  and  the  proof  was  of  a  judgment  in  Easter  Term, 
3  Geo.  4. : — It  was  holden  (5),  that  this  was  not  any  variance ;  for  that  the 
averment,  "  as  appears  by  the  record,"  was  surplusage,  and  might  -be  re- 
jected, inasmuch  as  the  judgment  was  not  the  foundation  of,  but  inducement 
to,  the  action. 

The  declaration  in  an  action  for  a  malicious  prosecution  for  felony  must   Fatal  Vari- 
state,  that  the  prosecution  is  at  an  end ;  and  alleging  that  the  plaintiff  was  ^^^^' 
discharged  from  his  '<  imprisonment "  is  not  sufficient  (6) 

If  in  an  action  for  a  malicious  prosecution  there  be  an  allegation  in  the 
declaration,  that  the  person  prosecuted  was  "acquitted  by  a  jury  in  the 
court  of  our  lord  the  king,  before  the  king  himself  at  Westminster,  before 
the  chief  justice,"  it  will  not  be  supported  by  a  record,  from  which  it  appears, 
that  the  trial  took  place  before  the  chief  justice  at  Nisi  Prius.  (7) 

If,  in  an  action  for  a  malicious  prosecution,  in  which  the  plaintiff  charges 
the  defendant  with  having  imputed  to  him  the  crime  of  felony,  by  reason 
of  which  he  was  imprisoned,  it  appear  on  production  of  the  information 
before  the  justice  that  there  was  no  charge  of  felony,  though  the  warrant 
was  to  arrest  the  plaintiff  for  felony,  such  evidence  will  not  support  the  de- 
claration, and  the  plaintiff  will  be  nonsuited.  (8)    - 

A.,  the  servant  of  B.,  stated  before  a  magistrate,  that  C.  came  into  the 
yard  of  his  employer,  and  took  from  a  stable  there  two  geldings,  the  pro- 

(1)  Pippet  V.   Heam,  1  D.  &  R.  266.  5         (5)  Stfiddartr,  Palmer,  3  B.  &  C.  2. 
B.  &  A.  634.  (6)  Morpan  v.  Hughe»y  2  T.  R.  225. 

(2)  SimpJdn  v.  French,  12  Price,  394.  (7)    Woodford  v.  Ashlet/y  1 1  East,  508.     2 

(3)  Davis  T.  Noake^  6  M.  &  S.  29.  1     Camp.  193. 

Stark.  317.  (8)  Leigh  v.  Webb,  3  Esp.  N.  P.  C.  165, 

(4)  Reedv.  7a^2ar,  4  Taunt.  616. 
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▲noH. 


Fliadings. 


Replication  to 
plea  in  ma- 
licious prosecu- 
tion. 


perty  of  B.,  and  rode  them  away,  though  he  was  told  that  he  most  not :  — 
It  was  held,  that  this  information  did  not  support  a  count  in  an  action  for 
malicious  prosecution,  which  alleged  that  the  information  charged  C.  with 
having  feloniously  stolen  and  ridden  away  with  two  geldings.  (1) 

Where  a  declaration  against  the  marshal  for  an  escape  alleged  that  S.  & 
was  arrested  and  gave  bail,  that  afterwards  bail  above  was  put  in  before 
a  judge  at  chambers,  "  as  appears  by  the  record  of  the  recognisance," 
that  S.  S.  surrendered  in  discharge  of  the  bail,  and  afterwards  escaped :  ^ 
It  was  holden  (2),  that  the  plaintiff  was  bound  to  prove,  that  bail  above  wm 
put  in  as  alleged,  and  that  the  averment  was  not  made  out  by  the  production 
of  the  filazer's  book,  the  entry  therein  importing,  that  the  recognisance  ws 
taken  before  a  single  judge,  or  by  an  examined  copy  of  the  entry  of  the  re- 
cognisance of  bail,  stating  that  the  recognisance  was  taken  before  the  court 
at  Westminster. 

The  pleadings  in  an  action  of  case  having  previously  experienced  atten- 
tion, re-iteration  will  therefore  be  useless.  (3) 

It  may  however  be  observed,  that  the  defence  of  probable  cause  oogltt 
not  to  be  specially  pleaded,  as  it  is  admissible  in  evidence  under  the  genenl 
issue  of  "  not  guilty." 

In  an  action  for  maliciously  suing  out  a  commission  of  bankruptcy  against 
the  plaintiff,  the  defendant  pleaded  that  the  plaintiff,  being  a  trader,  aid 
being  indebted  to  the  defendant  in  the  sum  of  100/.,  became  a  bankrupt, 
wherefore  defendant  sued  out  the  commission ;  the  plaintiff  replied  de 
injurid  ^rc.  absque  tali  causd  ;  and  the  defendant  having  demurred,  assign- 
ing for  cause,  that  the  plaintiff  by  his  replication  had  attempted  to  pot  ia 
issue  three  distinct  facts,  viz.  the  act  of  bankruptcy,  the  trading,  and  the 
petitioning  creditor's  debt,  the  court  held,  that  these  three  facts,  connected 
together,  constituted  but  one  entire  proposition,  and  that  the  replication  was 
therefore  good.  (4-) 


£VIDENCE. 

Probablk 
Causx. 


5.  Evidence. 

The  usual  defence  to  this  action  is,  that  the  defendant  had  no  reasonable  or 
probable  grounds  of  suspicion  against  the  plaintiff.  It  is  not  necessary,  that 
these  grounds  should  be  legal  grounds ;  for  if  it  can  be  inferred  from  the 
circumstances  of  the  case,  that  the  defendant  was  not  actuated  by  any 
improper  motive,  but  an  honest  desire  to  bring  a  supposed  offender  to 
justice,  it  will  be  a  sufficient  answer  to  this  action  (5),  because  such  circum- 
stances tend  to  disprove  that,  which  is  of  the  essence  of  the  action,  >nz.  the 
malice  of  the  defendant  in  preferring  the  charge. 

In  James  v.  Phelps  (6)  Mr.  Justice  Coleridge  said,  "  In  Deiegal  v.  High- 
ley  (7)  the  court  of  Common  Pleas  held,  that  the  reasonable  and  probable 
cause  must  be  that,  which  exists  in  the  mind  of  the  party  at  the  time  of  the 
act  in  question." 

It  lies  on  the  plaintiff  to  give  evidence  of  malice  in  the  defendants,  either 


(1)  Milton  V.  Elmarej  4  C.&  P.  45a 

(2)  Bemm  v.  Jonet,  4  B.  &  C.  403. 

(3)  Anti,  1025.  tit.  Case. 

(4)  O'Brien  v.  Saxon,  2    B.  &   C.    908. 
Robinson  v.   Raiei/,  1   Burr.  316.,  sed  vide 


Regil  V.  Greeny  1  M.  &  W.  828.  Tidd's  N.  P. 
426. 

(5)  Coxe  V.  Wirratty  Cro.  Jac.  1^. 

(6)  1 1  A.  &  E.  489. 

(7)  3  Bing.  N.  C.  950. 


MALICIOUS  PROSECUTION.  2283 

express,  or  to  be  collected  from  circumstances  shewing  plainly  the  want  of      EvmKNcg. 
probable  cause,  and  the  malice  is  not  to  be  implied  from  the  mere  proof  of 
the  plaintiif's  acquittal  for  want    of  the  prosecutor's  appearing  when 
called.  (1) 

This  rule  seems  to  be  founded  upon  the  principles  of  policy  and  conve-  Incumbent 
ulence,  because  the  prosecutor  should  be  protected  in  his  legal  proceedings,  °"  ,Qy^*^he 
however  malicious  his  private  motives  may  have  been,  provided  he  had  want  of  proba- 
probable  cause  for  preferring  the  charge.  (2)     This  protection  appears  to  be  ^*®  c&^ise. 
Dot  only  one  of  convenience  but  of  justice,  or  even  of  necessity,  when  it  is 
considered  how  often  it  happens,  that  the  facts  upon  which  a  prosecution  is 
properly  founded  are  confined  to  the  knowledge  of  the  prosecutor  alone ; 
aod  if  this  proof  were  not  to  be  required  on  the  part  of  the  plaintiff,  every 
proAecutor  would  in  such  case  be  left  exposed  to  an  action,  against  which 
he  might  have  no  defence,  if  malice  were  to  be  inferred  from  the  apparent 
want  of  probable  cause.  (3) 

In  Blackford  v.  Dod  (4)  Lord  Tenterden  observed,  ^*  It  is  difficult  to  Judgment  of 
lay  down  any  general  rule  as  to  the  cases  where  the  opinion  of  a  jury  ^^  j^  ^LcA- 
sfaould  or  should  not  be  taken.     I  have  considered  the  correct  rule  to  be  ford  v.  Dod, 
this — if  there  be  any  fact  in  dispute  between  the  parties,  the  judge  should 
leave  that  question  to  them,  telling  them,  if  they  should  find  in  one  way  as  to 
that  fact,  then,  in  his  opinion,  there  was  no  probable  cause,  and  their  verdict 
should  be  for  the  plaintiff;  if  they  should  find  in  the  other,  then  there  was, 
and  their  verdict  should  be  for  the  defendant." 

The  following  judgment  of  Mr.  Justice  Parke  in  Mitchell  v.  Jenkins  (5),  Judgment  of 
affords  an  illustration  of  the  law  of  evidence  as  applicable  to  the  ques-  pj^te^La^M/- 
tion  of  malice :  —  **  I  have  always  understood,  since  the  case  of  Joknstone  eheU  ▼.  Jenkins. 
Y*  Sutton  (6),  which  was  decided  long  before  I  was  in  the  profession,  that 
no  point  of  law  was  more  clearly  settled  than  that  in  every  action  for  a 
malicious  prosecution,  or  arrest,  the  plaintiff  must  prove  what  is  averred 
in  the  declaration,  viz.  that  the  prosecution  or  arrest  was  malicious  and 
without  reasonable  or  probable  cause :  if  there  be  reasonable  or  probable 
cause,  no  malice,  however  distinctly  proved,  will  make  the  defendant  liable ; 
but  when  there  is  no  reasonable  orprobabfe  cause,  it  is  for  the  jury  to  infer 
malice  from  the  facts  proved  :  that  is  a  question  in  all  cases  for  their  consi- 
deration, and  it  having  in  this  instance  been  withdrawn  from  them,  it  is 
impossible  to  say,  whether  they  might  or  might  not  have  come  to  the  conclu- 
sion that  the  arrest  was  malicious.    It  was  for  them  to  decide  it,  and  not  for 
the  judge.     I  can  conceive  a  case  where  there  are  mutual  accounts  between 
parties,  and  where  an  arrest  for  the  whole  sum  claimed  by  the  plaintiff  would 
not  he  malicious ;  for  example,  the  plaintiff  might  know  that  the  set-off 
was  open  to  dispute^  and  that  there  was  reasonable  ground  for  disputing 
it    In  that  case,  though  it  might  afterwards  appear,  that  the  set-off  did 
exist,  the  arrest  would  not  be  malicious     The  term  <  malice*  in  this  form 
of  action  is  not  to  be  considered  in  the  sense  of  spite  or  hatred  against 

(1)  Pmredlv,  Maenamara,  9  "East,  S6\ ,    1         (3)   SykeM  v.  Dunbar,    1    Camp.  202.  n., 
Cnnp.  199.9  et  vide  Spkes  ▼.  Dtmbar,  ibid,  vide  etiam   McDonald  v.    Hooke,  2   Bing. 
202.    H.       fFaUU   v.   Alpine,  ibid.  204.    n.  N.  C.  217.     Broad  \.  Ham,  5  ibi±  122. 
Parrott  v.  Ftshwick,  9  East,  362.  n.  (4)  2  B.  &  Ad.  184. 

(2)  Coken  v.  Morgan,  6  D.  &  R.  8.    John-        (5)  5  ibid.  594. 
ttone  ▼.  Sutton,  I  T.  R.  520.    SavUY,  Roberls,         (6)  1  T.  R.  510. 
1  Sollu  14.      5  Mod.  394.  405.     Hocking  v. 

Matthews,  1  Vent.  86. 
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an  individual,  but  of  malus  animus,  and  as  denoting,  that  the  party  is  actu- 
ated by  improper  and  indirect  motives.  That  would  not  be  the  case  where 
there  being  an  unsettled  account,  with  items  on  both  sides,  one  of  the 
parties,  believing  bond  Jide,  that  a  certain  sum  was  due  to  him,  arrested 
his  debtor  for  that  sum^  though  it  afterwards  appeared,  that  a  less  sum  was 
due ;  nor  where  a  party  made  such  an  arrest,  SLCting  bond ^fide  under  a  wroDg 
notion  of  the  law,  and  pursuant  to  legal  advice.  The  question  of  malice 
having  in  this  case  been  wholly  withd^wn  from  the  jury,  I  think  the  rule 
for  a  new  trial  must  be  made  absolute." 

Where  the  prosecutor  has  abandoned  the  prosecution  without  giving  any 
evidence,  and  it  is  proved,  that  the  defendant  was  actuated  by  malicioas 
motives  in  preferring  the  bill,  although  some  evidence  must  still  be  given 
of  the  want  of  probable  cause,  slight  evidence  will  be  sufRcient.  (1) 

Where  the  defendant  had  preferred  three  bills  of  indictment  against  the 
plaintiff  on  the  same  charge,  one  of  which  had  been  found  on  his  own 
testimony^  and  he  abandoned  the  last  indictment  at  the  time  of  trial,  after  it 
had  been  pending  three  years: — It  was  held  to  be  sufRcient  prima  fade 
evidence  of  the  want  of  probable  cause.  (2) 

The  existence  of  malice  is  a  question  of  fact  for  the  jury  (3) ;  but  there 
may  be  cases  so  circumstanced,  that  though  the  courts  might  not  go  so  far 
as  to  infer  malice  in  point  of  law  without  the  aid  of  a  jury,  yet  they  would 
leave  it  to  the  jury  to  imply  malice.  (4) 

Evidence  as  to  the  conduct  of  the  defendant  in  the  course  of  the  transac- 
tion, his  declarations  on  the  subject,  and  any  forwardness  and  activity  in 
exposing  the  plaintiff  by  a  publication  of  the  proceedings,  can  be  adduced  to 
prove  malice.  (5) 

It  seems,  also,  that  the  plaintiff  may  give  in  evidence  the  proofs  relied 
upon  by  the  defendant  on  the  trial  of  the  charge.  (6) 

Where  the  prosecution  was  against  the  plaintiff  and  another,  the  plaintiff 
may,  as  part  of  the  res  gesta  and  to  shew  the  animus  of  the  defendant,  give 
in  evidence  misconduct  in  the  transaction  against  the  other  party  in- 
dicted. (7) 

In  an  action  by  A.  for  the  malicions  prosecution  by  C.  of  an  indictment 
against  A.  and  B.,  evidence  of  the  misconduct  of  C.  towards  6.  af^er  bis 
apprehension,  tending  to  show  the  bad  motives  of  C,  is  admissible.  (8) 

Where  the  defendant,  a  bank  inspector,  had  procured  the  plaintiff,  a 
tradesman,  to  be  taken  into  custody  on  a  charge  of  having  in  his  possession 
a  forged  bank  note,  without  legal  excuse,  because  he  had  refused,  after 
paying  the  amount  to  the  person  to  whom  he  paid  it  away,  to  deliver  it  ap 
to  the  inspector ;  Lord  Ellenborough  held,  that  the  pressing  a  commitment 
under  such  circumstances  was  such  crassa  ignorantia,  that  it  amounted  to 
malice.  (9) 

In  an  action  on  the  case  for  a  malicious  prosecution,  the  plea  of  "  doI 
guilty"  puts  in  issue  the  fact  of  the  prosecution,  and  want  of  probaWc 


( 1 )  Per  Le  Blanc  J.  in  Incledon  v.  Berry, 
1  Carop.  203.  n. 

(2)  mUan*  V.  Taylory  6  Bing.  183. 

(3)  Johnttone  v.  Sutton,  1  T.  R.  543. 

(4)  Brooks  V.  Warwick,  2  Stark.  389. 

(5)  Chambers  v.  Robinson,  Str.  691. 


(6)  Bull.  N.  P.  IS,  14. 

(7)  Caddy  V.  Barhw,  I  M.  &  R-  ^5. 

(8)  Ibid.,  et  vide  Rex  t.  Sparrow,  sT.tL 
198. 

(9)  Brooks  ▼.  Warwick,  2  Stark.  SS9. 
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cause  (I);  but  in  an  action  for  malicious  proceeding  to  outlawry,  the  plea      Etidsnce. 
of  not  guilty  puts  in  issue  the  existence  of  probable  cause  only,  and  not  the  „-.«., 
reversal  of  the  outlawry.  (2)  ing  «  not 

Any  circumstances  which  tend  to  disprove  the  malice  of  the  defendant  in  guilty.'* 
preferring  the  charge  should  be  produced.   The  ordinary  defence  to  the  ac-  CircuinstaDces 
tion  is,  that  the  defendant  had  reasonable  or  probable  grounds  of  suspicion  prove  the  mah" 
against  the  plaintiffs ;  but  in  the  first  instance  it  is  requisite  for  the  plaintiff  lice  of  the  de. 
to  adduce  some  positive  evidence  arising  out  of  the  circumstances  of  the  i^    "j  should 
prosecution,  to  shew  that  it  was  groundless ;  it  is  insufficient  to  prove  a  mere 
acquittal,  or  even  to  prove  any  neglect  or  omission  on  the  part  of  the  defen- 
dant to  make  good  his  charge,  for  the  prosecution  may  have  been  com- 
menced and  abandoned  from  the  purest  and  most  laudable  motives.  (3) 

In  an  action  against  a  revenue  officer  for  prosecuting  a  suit  under  the  Sentence  of 

excise  laws,  the  sentence  of  conviction  by  the  sub-commissioners  is  primd  conviction  by 

facie  evidence  of  probable  cause.  (4)  IL'^T the 

Where  a  party  has^  been  charged  with  felony,  it  is  material  to  prove,  that  excise  laws. 
a  felony  has  been  committed  (5),  and  also  circumstances  tending  to  throw  a  Charge  of 
•uspicion  upon  the  plaintiff  (6) ;  but  it  seems  to  be  a  good  defence  to  prove    ®  ^^^' 
reasonable  grounds  for  suspecting  the  guilt  of  the  plaintiff,  although  no 
felony  was  committed.  (7) 

In  Johnson  v.  Browning  (8),  where  it  appeared,  that  no  one  was  present 
at  the  time  of  the  supposed  robbery  but  the  wife  of  the  defendant  in  the 
action,  Lord  Holt  admitted  evidence  of  what  she  swore  at  the  trial  of  the 
indictment ;  but  it  is  obvious,  that  this  was  done  under  the  impression,  that 
it  was  incumbent  on  the  defendant  to  establish  the  fact  of  probable  cause, 
although  no  evidence  was  given  to  establish  the  negative. 

In  an  action  for  maliciously  suing  out  a  fiat  of  bankruptcy,  it  must  be   Flat  of  bank- 
averred  and  proved,  that  the  commission  was  superseded  before  the  com-  '"P*®y* 
mencement  of  the  action ;  and  if  this  fact  be  not  proved,  the  plaintiff  ought 
to  be  nonsuited,  though  it  may  not  be  averred  in  the  declaration,  and  though 
the  defendant,  who  might  have  demurred  for  the  omission,  had  not  done 
w.(9) 

In  an  action  for  maliciously  suing  out  a  commision  of  bankruptcy,  the  plain- 
tiff, after  proving  the  commission  and  adjudication,  and  that  it  was  afterwards 
soperaeded  by  the  defendant,  proved  also,  that  in  an  action  of  trespass  by  him 
sgaiost  the  defendant  for  taking  goods,  under  which  the  defendant  justified 
as  assignee,  a  verdict  was  given  for  plaintiff;  he  also  proved  a  removal  of 
goods,  which  under  the  circumstances  could  not  amount  to  an  act  of  bank- 
raptcy,  but  which  in  the  absence  of  any  other  was  presumed  to  have  been 
relied  on  as  the  act  of  bankruptcy : — It  was  held,  that  it  was  sufficient  evi- 
dence on  the  part  of  the  plaintiff  of  want  of  probable  cause  to  call  upon 
the  other  party  to  prove  the  affirmative.  ( 10) 
In  an  action  for  a  malicious  prosecution,  where  the  defendant  gives  evi-  , 

m 

(1)  Cotton  V.  Srawne,  4  N.  &  M.  831.     3         (5)  Johtuon  v.  Browning,  6  Mod.  216. 

A.  &  E.  312.      1   H.  &  W.  419.     Hounds^  (6)  Knipht    v.  /ermtn,   Cro.    Eliz.    134. 

/rfrf  T.  Drvry,  3  P.  &  D.  127.  Pain  v.  Rochestery  ibid.  871. 

(2)  Drummond  v.  Pigou,  2  Bing.  N.  C.  (7)  Johnson  v.  Browning,  6  lilod.  216., 
U4.     2  Scott,  228.     Tidd's  N.  P.  375.  vide  etiam*  Samuel  v.   Payne,   Doug.  360. 

(S)  Pwredl  ▼.  Macnamara,  9  East,  361.  Ledwith  v.  Catchpole,  Cald.  291. 
Sjfket  T.  Dtmdar,  ciL  ibid.  363,,  anti,  2022.         (8)  6  Mod.  216. 
lit  IxpRisoKMKVT.  (9)   WhttwoTth  V.  HaU,  2  B.  &  Ad.  695., 

(4)  HaU  V.  Graham,  Ridg.  Lapp,  &  Sch.  antiy  2277. 
(Iruh),  469.  (10)  Cotton  v.  Jamet,  1  ibid.  128. 
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dence  of  probable  cause,  a  witness  may  be  asked,  whether  the  plaintiff  m 
not  a  man  of  notoriously  bad  character.  (I)  But  in  an  action  for  malidooslj 
procuring  the  plaintiff  to  be  arrested  on  a  charge  of  larceny,  the  defendant 
cannot  give  evidence  to  shew,  that  the  plaintiff's  character  was  suspieioos, 
and  that  his  house  had  been  searched  on  former  occasions.  (2) 

But  although  such  evidence  affords  no  presumption  of  probable  caiueiD 
this  particular  instance,  yet  it  is  matter  admissible  in  mitigation  of  dsmiges. 

Where  a  cause  has  been  referred,  and  the  arbitrator,  upon  the  inspection 
of  the  plaintiff's  books,  and  examination  of  the  parties,  finds  that  the  pluD- 
tiff  had  no  cause  of  action  in  an  action  for  malicious  prosecution,  the  aibi- 
trator  cannot  be  called  as  a  witness  to  prove  those  facts.  (3) 

If  the  declaration  state,  that  the  defendant  made  information  upon  oitii, 
and  that  upon  such  information  the  magistrate  gpranted  the  warrant,  the  in- 
formation must  be  proved  in  the  regular  way,  and  a  recital  of  it  Id  tbe 
warrant  is  not  sufficient.  (4) 

It  is  a  question  of  fact  for  the  jury  to  determine,  who  was  the  prose- 
cutor. (5) 

To  establish  the  identity  of  the  plaintiff  with  the  "  prosecuted,"  it  cube 
shewn,  that  the  defendant  employed  an  attorney  or  agent  to  conduct  the 
prosecution;  that  he  gave  instructions  concerning  it,  paid  the  expeues 
procured  the  attendance  of  witnesses,  or  was  otherwise  active  in  forvtrd- 
ing  the  prosecution. 

A  grand  juror  has  been  allowed  to  prove,  that  the  defendant  was  pnse* 
cutor,  on  the  ground,  that  this  was  a  question  of  fact,  the  disclosure  of  whid 
did  not  involve  a  breach  of  the  grand  juryman's  oath  (6) ;  but  yet  it  seeou* 
that  the  witness  must  disclose  the  whole  that  passed,  or  the  defendant  woaid 
be  precluded  from  ascertaining,  upon  cross-examination,  the  grounds  from 
which  the  witness  drew  his  general  inference,  that  the  defendant  was  the 
prosecutor.  (7) 

When  the  defendant  merely  acted  as  a  magistrate,  the  proof  of  his  oaBie 
on  the  back  of  the  indictment  as  prosecutor  will  not  render  him  liable.  (8) 

The  original  bill  of  indictment  should  be  procured,  for  although  the 
names  of  the  witnesses  on  the  back  of  the  bill  are  no  part  of  the  record,  it 
is  evidence,  that  they  were  sworn  to  the  bill  (9) ;  but  it  may  be  proved,  tkit 
the  defendant  was  a  witness  without  producing  the  bill  (10),  and  the  indorse- 
ment of  the  party's  name  as  a  witness  ou  the  bill  is,  as  previously  obsentA 
no  evidence  that  he  was  the  prosecutor.  (11) 

If  the  prosecution  was  in  the  Queen's  Bench,  at  the  assizes  or  qoaiter 
sessions,  the  fact  ^f  prosecution  and  acquittal  must  be  proved  in  the  vsat^ 
way  by  the  production  of  the  record  or  proof  of  an  examined  copy  of  it  (12) 

In  an  action  for  a  malicious  prosecution  for  peijury  in  an  answer  in  Ckw- 
eery,  the  declaration  stated,  that,  *'  at  a  session  of  the  commission  of  oytf  ■** 


(1 )  Rodriguez  ▼.  Tadmire,  2  Esp.  N.  P.  C. 

721. 

(2)  Newtam  v.  Carr,  2  St*rk.  69. 

(3)  HabershoH  v.   Troby,  3  Esp.  N.  P.  C. 
38.     Peake*8  Add.Ca8.181. 

(4)  Gregory  v.  Derby,  8  C.  &  P.  749. 

(5)  i?ej  V.  Commerc//,  4  M.  &  S.  203.  Rex 
V.  Incledon,  1  ibid.  268. 

(6)  Freeman  v.  Arkell,  1  C.  &  P.  137.     2 
B.  &  C.  494. 

(7)  2  SUrk.  Ev.  3d  ed.  678. 


(8)  GMington  ▼.  PitfiM,  1  Vent  4T. 
Rex  ▼.  CommtrtU.  4  M.  &  S.  803. 

(9)  Per  Holt  C.  J,  in  JohnMm  ».  ^f^ 
ing,  6  Mod.  216. 

(10)  Ibid. 

(11)  GirlingUm  v.  Pitfieid,  1  Vent  C 
Bull.  N.  P.  14. 

(12)  aayton  \.'Nd$<m,  BuII.N.F-  13- 
Kirk  V.  French,  1  E^).  N.  P.  C  81.  J*»^ 
ion  V.  Kelly,  1  Yf,  Black.  388. 
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terminer  and  general  gaol  delivery,  held  by  acyournment  at  the  new  sessions'      Evidekce, 
house  at  Green  Street,  in  and  for  the  county  of  the  city  of  Dublin,  to  wit,  on 
Saturday  the  25th  of  June,  1825,"  the  defendant  maliciously,  &c.  preferred 
an  indictment  against  the  plaintifT,  which  was  ignored  by  the  grand  jury : 
—It  was  held^  that  these  averments  were  material,  and  that  the  proper  evi- 
dence in  support  of  them  was  the  record  of  the  indictment  with  a  caption. 
Therefore,  where    the   plaintiff's  evidence  at  the  trial  was  as  follows — 
I.  the  attested  copy  of  the  indictment  without  any   caption,   indorsed 
thus—"  No  bilL    For  self  and  fellows,  S.  Lamprey  :"  2.  an  attested  copy 
of  an  affidavit  sworn  in  the  cause  in  Chancerv,  in  which  the  defendant 
stated  his  intention  of  preferring  an  indictment  for  perjury  against  the 
plaintiff,  at  the  next  commission  of  oyer  and  terminer  and  general  gaol 
delivery,  to  be  held  in  and  for  the  county  of  the  city  of  Dublin :  3.  the 
parol  evidence  of  a  witness  who  saw  the  parties  attending  there  on  the  pro- 
secation: — It  was  held,  that  this  evidence  was  insufficient  to  support  the 
material  averments  as  to  the  court  before  which  the  indictment  was  pre- 
ferred, or  the  averment  that  the  bill  was  ignored,  which  was  essential  to 
maintam  this  action,  as  showing  the  termination  of  the  prosecution.  (1) 

In  the  16  Car.  2.  (2)  the  judges  made  the  following  order :  —  "  That  no  Order  of  the 

copies  of  any  indictment  for  felony  be  given  without  special  order,  upon  ^"^f?®  ^^\'  . 

motion  made  in  open  court,  at  the  general  gaol  delivery ;  for  the  late  fre-  sue  of  copies  of 

quency  of  actions  against  prosecutors  (which  cannot  be  without  copies  of  indictments. 

the  indictments)  deterreth  people  from  prosecuting  for  the  king  upon  just 

occasion."  (3)     But  this  order,  is  not  necessary  to  make  the  record  or  an 

examined  copy  evidence,  which  is  evidence  per  se  (4)  :  thus,  in  LegaU  v. 

ToUervey  (5)  Lord  Ellenborough  said,  "  It  is  very  clear,  that  it  is  the  duty 

of  the  officer  charged  with  the  custody  of  the  records  of  the  court,  not  to 

produce  a  record  but  upon  competent  authority,  which  at  the  Old  Bailey  is 

obtained  upon  application  to  the  court,  pursuant  to  the  order  which  has  long 

prevailed  there,  and  with  respect  to  the  general  records  of  the  realm,  upon 

application  to  the  attorney  general.    But  if  the  officer  shall,  even  without 

authority,  have  given  a  copy  of  a  record,  or  produce  the  original,  and  that 

is  properly  proved  in  evidence,  I  cannot  say,  that  such  evidence  shall  not  be 

received."   «<  The  order  at  the  Old  Bailey  does  not  state  that  actions  against 

prosecutors  cannot  be  maintained  without  an  order  first  obtained  for  a  copy 

of  the  indictment,  but  only  that  they  cannot  be  maintained  without  copies." 

In  Groenveit  v.  Burrell(6)  Chief  Justice  Holt  stated,  "  If  A.  be  indicted 

of  felony  and  acquitted,  and  he  has  a  mind  to  bring  an  action,  the  judge 

will  not  permit  him  to  have  a  copy  of  the  record,  if  there  was  probable 

cause  of  the  indictment ;  and  he  cannot  have  a  copy  without  leave."    Chief 

Justice  Holt  was  also  present  at  the  trial  of  Lord  Preston,  but  he  there 

does  not  deny,  that  a  party  acquitted  of  felony  has  a  right  to  a  copy  of  an 

indictment  for  the  purpose  of  using  it  in  evidence,  although  he  refused  it  to 

a  prisoner  about  to  take  his  trial  for  the  offence  charged  in  the  indictment 

In  cases  of  misdemeanour  it  has  been  considered,  that  a  party  acquitted  is 

entitled  to  a  copy  of  the  record.  (7)     So  also  of  cases  of  summary  con  vie- 

(1)  DoTt^y  ▼.  Mohny,  Batty  (Irish),  498.         (4)  Jordan  v.  Lewis,  cit  14  East,  305.  n. 

(S)  Kelynge,  3.  cit  14  East,  304.  Str.  1122. 

(3)  It  b  very  questionable,  whether  the         (5)  14  East,  306. 
the  judges  did  not  exceed  their  authority         (6)1  Ld.  Raym.  253. 
vhen  they  made  this  order;  their  power  is        (7)  Morrison  v.  Ketfy,  1  W.  Black.  385. 
to  admioister  the  law,  not  to  alter  it 


FUinafF  re- 
fused ■  copy  of 
the  indiclmmt. 


Acquiring  copy 
of  indictment 
improperly. 
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tiona.(I)  The  distincticin  between  etich  cases  and  ibose  of  iadictments 
for  felony  seems  to  rest  entirely  oa  tbe  order  of  the  judges  niMle  nt  the  OM 
Buley  as  reported  by  Kelynge. 

It  is  no  objection,  that  no  order  of  court,  or  fiat  of  the  attorDe;^  geoerai, 
allowiog  a  copy  of  it  to  tbe  party  acquitted  in  a  case  of  felony,  is  proved.(2) 
In  fact,  in  Bex  \,  Brangan  (3)  Chief  Justice  Willes  declared,  thst  "  every 
prisoner  upon  his  acquittal,  bad  an  undoubted  right  and  title  to  a  copv  or 
the  record  of  such  acquittal,  for  any  use  they  might  think  fit  to  make  of 
iti" — but  this  has  been  denied  in  other  cases.  (4') 

Where  a  party,  acquitted  upon  an  indictment  for  felony,  obtained  upon 
the  fiat  of  the  attorney  general  a  copy  of  the  record  of  acquittal,  upon* 
representation  that  the  judge  bad  promised  to  grant  it  after  the  assiie^,  bat 
which  it  appeared  he  bad  no  authority  to  do,  the  court  refused  tu  rtsliui 
the  party  from  making  use  of  it.  (5) 

Formerly,  to  prove  that  a  fiat  had  been  superseded,  it  was  necea^  to 
produce  (6)  tbe  writ  of  ft^MrtafAw  under  the  great  seal ;  but  now  ihecku- 
cellor's  order  baa  the  efiect  of  a  ntpertedeat.  It  seems,  that  the  mere  oidn 
for  annulling  the  fiat  is  not  evidence  of  want  of  probable  cause,  as  thatnij 
have  proceeded  on  strict  legal  grounds,  (7) 

In  an  action  for  a  malicious  presentment  in  the  ecclesiastical  conri,  it 
must  be  shewn,  that  the  presentment  has  been  determined.  (8) 

It  must  appear,  that  the  plaintiff  was  acquitted  of  the  charge  (9) ;  it  is  i»l 
sufficient  to  prove,  that  the  proceeding  was  stayed  by  the  nolle  prowpBii 
the  attorney  general(lO);  otherwise,  if  he  had  pleaded  not  guilt;,  tad  tbe 
attorney  general  had  confessed  it  (11);  and  it  is  sufficient,  that  a  party  •)• 
acquitted  upon  a  defect  in  the  iDdictment.(12) 


X  years,  the  Statute  of  Limit' 


LixiunoK  or  6,  LIMITATION  OF  AcnoN  —  Payment    of  Mokbt  into  Coubt 
p.™:,7o,  Da„«o..-Co.i.. 

Cdubt— -Di-        If  the  action  be  not  commenced 
MioBs— Costs,  atious  will  apply.(13) 
Limitation  or         Stat   3  &  4  Will.  4.  C  42.    s.  21.   forbids  the  payment   of  mone;  inl" 
court  in  an  action  for  a  malicious  prosecution. 

a  joint  action  gainst  several,  the  jury  cannot  assess  several  di- 


Sut.  91  J«c 
c  16. 
PiTMiNi  or 

MOKRT  IKTO 


mages.  (14) 

A  count  for  maliciously  indicting  the  plaintiff  for  an  assault,  aBDOt 
be  supported  without  proof  of  some  consequential  injury  sustiUDed  bf 
him.  (15) 


(1)  fltrv.  Mlidnm,  3Burr.  1730. 

(2)  Ltmati    y.    Tolttnty,    14    Esit, 
Jordan  T.  Levit.  Str.  licii. 

(3)  1  Leach't  C  C.  32. 

(4)  Ibid  •!. 

(5)  Bnmmtr.  Cununing,  lOB.  &C. ' 

(6)  Poynloii  v.  Foriltr,  3  Camp.  £R. 

(7)  Hespeeting  the  effect  of 
JKriattai,  vide  Nay  v.  IFiekby, 
3S1 


S*lk.  SI.  Tbe  declaration  aB^  ■"' 
quictal,  but  the  court  held  thai  the  a"!" 
■  noRt  pram^n  did  not  anwunl  ■an'' 

'"(11)  Ibid. 

(12)    ricjb  T.  fVwAiBH  4  T.  B.  »7. 
±H.  (13)  Stat.  SlJac  1.  c.  16. 

mere  ik.         (14)  Lairfild  y.Sa»mJt,  Str.  9m  ^»- 
C  &  P.      N   p.  15.  94.  (li.),  contta  Lax  '■  S»**^ 
ibid.  li.     Str.  79  , 

(8)  FithiT  y.  Briitaw,  Doug.  215,  (15)  Fiamam  v.  Arkdi,  3  D.  4  H  663-  - 

(9)  tfuMn-  T.  FrtiKk,  Willei,  517.  B.  &  C.  494.      1  C  &  P.  137. 

(10)  Goddard  r.  Smith,  C  Mod.  262.      I 
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The  plaintiff  eon  prove,  in  aggravation  of  damages,  the  length  of  his  Limitation  op 
imprisonment,  his  expenses,  situation,  and  circumstances  (1):  —  in  fact,  the  mkntopMokkt 
peril  and  jeopardy  in  which  a  man's  life  and  liberty  have  been  placed  by  a  into  Court  — 
malicious  prosecution;  or  the  prejudice  to  his  fame  and  reputation (2) ;  ^^^^°^^  — 

or  the  expenses  of  conducting  his  defence  (8);  constitute  a  sufficient  ground  — 

of  action. 

In  Rex  V.  Prosser  (4*),  which  was  an  indictment  for  perjury,  the  prisoner, 
after  being  acquitted  of  all  the  charges,  brought  an  action  against  the  pro- 
secutor for  a  malicious  prosecution.  The  prosecutor  called  in  his  defence 
a  number  of  witnesses  to  prove  that  he  had  probable  cause  for  many  of 
the  assignments  of  peijury;  but  on  one  upon  which  the  plaintiff  relied, 
no  evidence  was  offered; — the  jury,  under  the  direction  of  Lord  Mansfield, 
found  a  verdict  for  the  plaintiff,  and  assessed  the  damages  at  100/. 

Under  stat  3  &  4*  Vict  c.  24.  the  plaintiff  will  not  be  entitled  to  costs  Costs. 
unless  he  recover  40*.  (5) 

In  the  assessment  of  damages,  the  costs  incurred  by  the  plaintiff  are  to 
be  estimated  as  between  attorney  and  client  (6) 

(1)2  Stark.  Et.  3d  ed.  685.  (4)  Cit  in  Johnttmu  v.  SutUm,  1  T.  R.  533. 

(2)  SaoU  ▼.  RoberU,  Bull  N.  P.  13.  {5)  Ant^,  228. 

(3)  Ibid.  14.     Jones  v.  Gwynn,  10  Mod.  (6)   Sandback  ▼.    Thomas,   I  Stark.  306., 
S14.    SavU  ▼.  Roberts,  1  Salk.  15.  sed  vide  Sindair  v.  Eldred,  4  Taunt.  7. 
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1.  Defined,  pp.  2291,  2292. 

Prerogaiivt  wrii,  and  not  a  writ  of  right  —  Gives  no  right,  not  even  a  postetmrjin^ 

—  haued  exdusively  by  the  court  of  Queen*s  Bench  —  Wirit  of  error. 

%  When  the  Writ  will  be  granted  or  refused,  pp.  2292 — ^2309. 

Granted  for  the  benefit  of  the  tvbject  and  advancement  of  Justice —^  Defed  of  jvii- 
drction  or  form — ff here  justice  impeded  —  Doubtful  cases  —  7b  the  hrdtoft^ 
treasury  for  the  payment  of  a  pension  —  Where  a  strong  political  neeesntg  uittr 
for  the  performance  of  an  act  —  To  elkct — Sttits.  11  Geo.  1.  c.  4.,  5^6^^111.4. 
c.  76.,  and  7  WiU.  4.  §•  1  f^ct.  e.  78.  —  To  admit  —  To  restore—  To  cukt 
COMPENSATION  UNDER  STAT.  5  &,  6  WiLL.  4.  c.  76.  — To  town  derks—O"^ 
to  the  Justices  ^•Chamberlains — Stewards  of  boroughs  —  Collectors  of  ^  ^ 
harbour  duties  —  Constables  —  To  affix  the  corporate  seal  —  Railway  compisiB" 
Inland  navigation  companies  —  Water  companies  —  Trustees  or  sxTiycs 
BANKS  —  When  the  writ  will  not  be  granted — Where  ano^er  speeifertstil 
exists —  Quare  impedit — "  That  which  is  likely  to  be  done" — LuUnlityto(Si» 

—  To  execute  one  part  of  a  power  granted  by  statute  —  MinisUrial  ofitf^" 
Private  officers  —  Equitable  right  on  a  trust —  Certiorari  taken  away —  PiTiW 

or    MONET  TO    THE    TREASURER    OF   A  BOROUGH JUDGE    OP  ASSIZE   to  gtlt^  ^ 

warrant  of  restitution  under  stat.  8  Hen.  6.  c.  9.  —  Inns  of  court  —  CoBtgo  9 
physicians  and  surgeons  —  Insurance  company —  Treasurer  of  a  county — Ofi^ 
of  customs  —  Constables  —  Repairs  of  roads  —  Nuisance  —  Witnesses  in  /<^ 

—  Inspection  and  production  of  records. 

3.  Inferior  Courts,  pp.  2309 — 2318. 

I.   Gsnerallt,  p.  2309. 

II.    £CCLESIASTICAL  CoURTS  AND  INSTITUTIONS,    pp.  2SO^<~2311. 

III.   Quarter  Sessions  and  Justices,  pp.  2311 — 2315. 

When  the  writ  will  be  issv eh --^  Jurisdiction  which  the  court  exeriset  fSt 
Justices  of  the  peace —  To  hear  a  legal  application — Excise  informaHos-' 
Rehearing  appeals  —  Overseers*  accounts  —  Statement  of  case  —  Pradice  sf  A^ 
court  of  sessions  —  Amendment  of  record  of  a  game  conviction  —  Record  (f  emr 
viction  —  Qualification  oaths  —  Inspection  of  rates  —  When  the  writ  will  hoi 
BE  issued — Liability  to  action  —  Enforcement  of  an  invalid  eonvietitm — T' 
hear  a  complaint  from  a  member  of  a  friendly  society  —  To  rehear  appUeatioMsJs 
alehouse  licenses  —  To  rehear  appeals  —  When  recorder  will  not  bt  eampdkd  b 
rehear  an  appeal  against  a  borough  rate  —  Conclusions  by  Justices  not  warra^ 
by  facts  —  Assignment  of  reasons  for  their  Judgments  —  Special  entries  «  ^ 
records  —  Continuances  —  Dismissal  of  an  appeal  —  Special  case  —  To  usae  i 
warrSint  to  apprehend  persons  against  whom  a  true  bill  had  been  found —  A^ 
payment  of  poor  rates  —  Order  of  maintenance  —  Removal  of  a  pauper  from  A 
parish  —  Coroner* s  accounts  —  To  make  a  rate  for  costs  incurred  by  a  riokm  «- 
sembly  —  Rating  one  parish  in  aid  of  another  —  Election  of  a  county  treasurr— 
Giving  possession  under  stat.  1 1  Geo.  2.  c.  19.  s.  16.  —  To  issue  warrantttohf 
expenses  under  stat,  5^6  Will.  4.  c. 50.  s.  65, 

IV   Courts  Leet  and  Baron,  pp.  2316,  2317. 

V.  Public  Commissioners,  pp.  2317,  2318. 
Bankrupts  —  Taxes  ^~  Excise  —  Sewers  —  Land  tax. 

4.  Affidavit  and  Rule  Nisi,  pp.  2318,  2319. 

5.  Rule  absolute,  pp.  2320,  2321. 


Matters  of  form  must  be  discussed  before  the  merits  • 
^  5.  and  I  ^2  Will.  4.   c.  58.  s.  8. 


Stats.  I  Wm  4.  c  21.  ««■  * 
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6.  Substance,    Form,   Direction,   and   Delivery  of    the  Writ, 

pp.  2321—2324. 

7.  Exceptions  to,  and  Amendment,  Teste,  and  Time  op  the  Return 

of,  the  Writ,  pp.  2324 — 2326. 

8.  The  Return,  pp.  2326—2330. 

By  WHOM  RffTURN   MUST  BE  MADE  —  Valid  &ETU&K — Amendment  ofretwm  — 
Invalid  return. 

9.  Remedies  for  a  false,  insufficient,  or  no  Return,  pp.  2330 — 

2333. 

10.  Costs,  p.  2333. 


I.  Defined.  I>,„^^^ 

In  Rex  V.  JBarker  (1)  Lord  Mansfield  stated,  "  A  mandamus  is  eertaiDly  Prerogative 
a  prerogative  writ,  flowing  from  the  king  himself,  sitting  in  this  court,  ^*»  *°^.  "°*  * 
superintending  the  police,  and  preserving  the  peace  of  this  country  ;"  and  "^ 

runB  into  exclusive  jurisdictions  in  the  same  manner  as  the  writ  of  habeas 
corpus,  (2) 

The  writ  is  grounded  on  the  oath  of  the  party  injured,  shewing  his  rights, 
and  the  denial  of  justice  below,  whereupon  the  party  complained  of,  is 
directed  to  shew  why  the  writ  should  not  issue.  (3)  This  is  substantially  a 
civil  remedy  for  the  subject,  and  the  king's  name  is  only  nominally  used. 
The  object  of  the  writ  is,  not  to  supersede  legal  remedies,  but  only  to  Object  of  the 
rapply  the  defect  of  them,  by  commanding  the  person  to  whom  it  is  ^"^*' 
directed  to  do  something  which  it  is  supposed  he  is  bound  by  his  duty  to 
do,  which  the  party  prosecuting  the  writ  has  a  right  to  have  done,  and 
for  which  the  applicant  has  no  other  specific  legal  remedy,  or  that  such 
other  remedy  has  become  obsolete.  (4) 

It  may  be  stated  as  a  general  principle,  that  the  writ  is  only  granted  for 
public  persons,  and  to  compel  the  performance  of  public  duties.  Thus, 
the  court  will  not  issue  the  writ  to  a  trading  corporation  at  the  instance  of 
one  of  its  members,  to  produce  their  accounts,  and  to  declare  a  dividend 
of  their  profits ;  nor  will  it  be  granted,  if  there  be  no  bondjide  question  in 
contest.  (5) 

A  mandamus  gives  no  right,  not  even  a  right  of  possession,  but  puts  a  Gives  no  right, 
nuin  in  possession  to  enable  him  to  assert  his  right,  which  in  some  cases  °°*  even  a  pos- 

ri.  It*  .  n  aessory  right. 

be  could  not  do  without  it ;  and  his  possession  may  afterwards  be  disputed 
by  every  man  who  has  a  right.  (6) 

The  power  to  issue  the  writ  belongs  exclusively  to  the  court  of  Queen's  Issued  exclu- 
Bench,  and  a  writ  of  error  does  not  lie  on  this  proceeding ;  because,  a  writ  ^^^^^  ^^  ^^^ 
of  error  is  calculated  to  restore  the  party  to  something  that  is  lost ;  the  Queen's  Bench. 

Writ  of  error 

(1)  I  W.  Black.  352.  T.  K,  385.     Rex  v.  Stafford  (Marqueas  of),  does  not  lie. 

(2)  Rex  V.  Excite  {CommUiioneri  of  \  2     ^ 'j^jf  t^^".         „,    ^     „  „  .,       ,^. 

T.  R.  385.      Rex  ▼.  WincheUea  (  Corporation      J<^)  S^^^Tl'  ^j!^"^  Railway {Dxrectors 

<jr),2Ley.86.  5Bac.Abr.  Mandamus(A.),    *-^^^?   „     **  ^' S*,.  ^®-         .         ^     .    «. 
258  ^         (6)  Rex  v.  Diddtn  (Decan*.  et  CapituV.), 

,"     ^„,     ,    ^         ,     ^. .  Str.538.  i^exv.  irarm(2)r.),  3  Burr.  1421. 

(3)  3  Black.  Com.  by  Chitty,  112.  264.       ^^  ^.  Marlborough  {St  Mary's  PaHsh),  8 

(4)  Rex  V.  Excite  {Commiuionera  of),  2     Mod.  344.     2  Kyd  on  Corporations,  325. 
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DzpiNXD.  mandamus  gives  no  right,  not  even  a  right  of  possession  ;  so  that,  if  the 
judgment  should  be  reversed,  stilL-  the  same  right  would  subsist  in  hioi, 
which  makes  the  reversal  signify  nothing. (1) 

This  rule  must  be  taken  in  a  qualified  sense,  because,  since  stat  9  Anne, 
c.  20.,  which  allows  special  pleadings  to  a  mandamus,  it  seems  that  a  writ  of 
error  lies  upon  a  judgment  thereon,  as  it  is  in  the  nature  of  an  acdon; 
and  costs  are  given  by  the  statute  for  that  side  which  prevails ;  hot  upon  id 
award  of  a  peremptory  mandamus,  a  writ  of  error  will  not  lie,  there  being 
no  plea  to  it,  and  therefore  not  in  the  nature  of  a  judgment  (2) 


Whin  the 
Writ  will 
be  oramted 
or  refused. 

Granted  for 
the  benefit  of 
the  subject,  and 
advancement  of 
justice. 

Writ  will  be 
granted  when 
the  applicant 
has  been  dis- 
possessed of  a 
right. 


Defect  of  juris- 
diction or  form. 


Enforcement 
of  obedience  to 
statutes  and 
royal  charters. 

Where  justice 
impeded. 


2.  When  the  Writ  will  be  granted  or  refused. 

The  court  of  Queen's  Bench  enforces  obedience  to  the  common  law, 
statute  law,  and  charters  of  the  crown,  but  cannot  supply  a  casus  omiisiu.(t) 

The  subject  is  entitled  to  the  aid  of  a  mandamus  upon  a  proper  case  pre- 
viously shewn  to  the  satisfaction  of  the  court  of  Queen's  Bench,  the  essential 
object  of  '*  the  writ "  being  to  prevent  disorder  from  a  failure  of  Justice  and 
defect  of  police ;  and  it  is  liberally  interposed  for  the  benefit  of  the  subject 
and  advancement  of  justice;  the  value  of  the  matter^  or  the  degree  of  its  im* 
portance  to  the  public  police,  is  not  scrupulously  weighed ;  if  there  be  aright 
and  no  other  specific  remedy,  it  will  not  be  denied  (4*) :  in  fact,  '<  where  there 
is  a  right  to  execute  an  office,  perform  a  service,  or  exercise  a  franchise, 
more  especially  if  it  be  in  a  matter  of  public  concern,  or  attended  widi 
profit,  and  a  person  is  kept  out  of  possession,  or  dispossessed  of  such  right, 
and  has  no  other  specific  legal  remedy,  the  court  will  interpose  by  fwm- 
damus  upon  reasons  of  justice  as  the  writ  expresses  —  *  Nos  A,  B.  ddntam 
etfestinam  justitiam  in  hdc  parte  fieri  volentes^  ut  est  justum; '  and  upon 
reasons  of  public  policy,  to  preserve  peace,  order,  and  good  govern- 
ment" (5) 

If  there  be  either  no  jurisdiction,  or  the  form  of  it  be  not  pursued,  the 
court  will  interpose  as  the  general  guardian  of  the  rights  of  all  men,  and  as 
the  only  remedy  of  which  the  nature  of  the  case  admits.  (6) 

Whenever  a  statute  directs  something  to  be  done,  the  court  will  com- 
pel its  performance,  notwithstanding  the  existence  of  a  penalty  for  the 
omission.  (7) 

Where  a  specific  legal  right  as  well  as  the  want  of  a  specific  legal  remedj 
are  co-existent,  and  justice  impeded,  the  court  *^  will  not  be  fettered  in  the 
exercise  of  its  authority  by  being  told  that,  in  ancient  times,  such  a  writ 
would  not  have  been  granted"  (8)  ;  and  a  mandamus  being  a  prerogative  writ, 
and  not  a  writ  of  right,  a  discretionary  power  is  vested  in  the  court  to  exe^ 
cise  its  authority.  (9) 


(1)  Rex  ▼.  Dublin  (Decan\  et  CkipituT.), 
Str.  543.      Fortesc.  329. 

(2)  1  Bro.  P.  C.  73.,  sed  vide  Begina  v. 
The  Leicester  and  Northampton  Union  Canal 
Comp.  B.  R.  H.  T.  1842.  A  bill  has  been 
introduced  this  session  (1842)  into  par- 
liament, to  allow  writs  of  error  in  all  cases 
of  mandamus. 

(3)  Bagg*9  cau^  11  Co.  98.      Wheder  v. 
Trotter,  E.  T.  8  Geo.  2. 

(4)  Rex  V.  Baker,  3  Burr.  1267. 


(5)  Per  Lord  Mansfield,  ibid.  1266. 

(6)  Rex  V.  CheUer  (  Bishop  of),  1  ^*- 
206.  Begina  ▼.  Leeds  {Mayor  of},  1 1  A.  * 
E.  512. 

(7)  Bex  V.  Everet,  C.T.H.  261. 

(8)  Per  Best  J.  in  Bex  ▼.  F«pqr,  2  B- 
&  C.  584.  Bex  v.  Giii/er6icry  (ArckHshtf 
of),  8  East,  219. 

(9)  Bex  ▼.  Excise  {Cammisshmers  ^>  ^ 
T.  R.  385. 
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There  must  have  been  a  direct  refusal  to  do  that,  >¥hich  it  is  the  object     Whkm  tbe 
of  the  mandamus  to  enforce,  either  in  terms,  or  by  circumstances,  dis-        *"  ^^^^' 

y     \     rri  ■•  GRANTED 

tinctly  shewmg  an  intention  in  the  party  not  to  do  the  act  required.  (1)  The     oa  rkfusxd. 
writ  will  sometimes  be  irranted  where  doubts  exist,  whether  it  can  be  issued,  "" 

•      _j     xL  ^  ^t  ,  . ,        .  .  r^v  There  must  be 

m  order  tbat  tney  may  be  considered  on  the  return.  (2)  a  direct  refusal. 

Thus,  in  Regina  v.  Smith  (3)  the  court  having  decided  on  an  information  Doubtful 
Id  the  nature  of  a  qtio  toarranto  for  usurping  the  office  of  treasurer  of  the  Cases. 
county  of  the  city  of  Dublin,  that  the  defendant  was  not  duly  elected  on  When  doubts 
account  of  the  rejection  by  the  lord  mayor  of  certain  votes,  which,  if  al-  validity  of  an 
lowed,  would  have  then  given  the  relator,  the  rival  candidate,  a  majority ;  and  election,  an  in- 
judgment  of  ouster  having  been  entered,  the  relator  moved  for  a  peremptory  uL'^n^ed^to 
mandamus  to  the  lord  mayor,  to  take  the  proper  steps  to  have  him  ad-  have  the  ques- 
mitted ;  and  at  the  same  time  the  defendant  moved  for  a  peremptory  man-  tion  dwcussed 
damus  to  the  lord  mayor,  to  proceed  to  a  new  election*     But  the  fact  of 
there  having  been  a  valid  election  (which  was  assumed  on  the  argument  'in 
the  quo  warranto  case),  being  controverted  on  the  present  occasion,  the 
court  would  not  conclude  the  rights  of  either  party,  or  of  the  electors,  by 
granting  a  peremptory  mandamus  in  either  form,  but  issued  a  primary 
mandamus,  directing  the  lord  mayor  to  take  the  proper  steps  (specifying 
them)  for  admitting  the  relator,  in  order  that  the  question  as  to  the  validity 
of  the  election  might  be  raised  on  the  return  to  the  writ. 

Where  an  application  is  made  for  a  mandamus,  and  the  question  turns 
upon  a  custom  which  the  litigant  parties  desire  to*  be  tried,  the  writ 
will  be  granted  for  that  purpose,  or  the  court  will  direct  an  issue  to  be  tried, 
if  grounds  be  shewn  for  the  application.  (4)  But  the  writ  will  not  be 
granted  in  opposition  to  along  continued  usage,  where  the  words  of  a  charter 
are  in  any  degree  doubtful.  (5) 

A  mandamus  lies  to  the  lords  of  the  treasury  under  special  circumstances  To  the  lords  of 
for  the  payment  of  a  pension :  thus,  in  Rex  v.  Lords  Commissioners  of  the  *!j®  *'*»«"'"y  ^ox 
Treasury  (6)  the  court  granted  a  mandamus  on  the  application  of  W.  C.  a  pension. 
Smyth  to  the  lords  commissioners,  to  make  and  issue  a  treasury  minute 
or  authority  for  the  payment  to  Mr.  Smyth  of  the  arrears  of  a  pension 
admitted  to  be  held  by  them  for  his  benefit ;  Mr.  Justice  Patteson  observ-  Judgment  of 
ing,  «  This  is  not  like  The  Barrier's  Case.  (7)    The  proceeding  there  was  p^^f  "^^^^ 
not  for  a  specific  sum  in  the  hands  of  a  public  officer,  but  for  payment  Rex  v.  Lords 
of  an  annuity,    granted  generally  out  of  the  hereditary  revenue,  to  dis-   Comm*»»ioner8 
charge  a  debt  of  the  crown.     Here  the  demand  is  not  against  the  crown,  e<"«<nr 

but  against  public  officers  having  money  in  their  hands  to  be  paid  to  an 
individual,  and  who  seek  to  annex  a  condition  to  the  payment." 

Where  there  is  a  strong  political  necessity  for  an  act  to  be  done  by  an   Where  a  strong 
individual,  or  by  an  aggregate  body,  the  court  will  require,  that  it  shall  be  pol"ical  neces- 
done ;  consequently^  a  mandamus  will  be  granted,  commanding  those  who  by  ^i^^  perform- 
any  statute,  charter,  or  custom,  have  the  nomination  or  appointment  to  a  anceofanact. 
place  or  office  in  which  the  public  interest  is  concerned,  to  fill  it  up  when  To  elect. 

(1)  Rex  T.  Brecknock  Canal  Comp.  S  A.  (4)  Rex  v.  London  (BUhop  of),  1  T.  R. 

&  £.  217.     Rtx  ▼.  WiUs  Canal  Nav.  ibid.  331. 

477.  (5)  Rex  v.  Chester  (^Corporaiion  of)f  1  M. 

(3)  Retina  v.   Heatkcote  (Sir  GilbeH),  10  &  S.  101. 

Mod.  49.                         ,  (6)  4  A.  &  E.  286. 

(3)  1  Jebb  &  Symes  (Irish),  460.  (7)  5  Mod.  29.    S.C.  nom.  Rex  v.  Hornby, 

Ibid.    14  Howell's  St  Tr.  1. 

7  G   3 


^ 


2294 


MANDAMUS. 


When  the 

Writ  will 
be  granted 
or  refused. 

SUt  11  Geo.  1, 
c.  4. 


Stat.  5  &6 
Will.  4.  c.  76. 

Stat  7  WilL  4. 
&  1  Via.  c.  78. 


Void  election. 


If  an  aldeiman 
be  elected  on 
the  9th  of  No- 
Yember,  pre- 
viously to  the 
mayor,  the 
election  of  the 
alderman  will 
be  void. 


vacant  (1)»  or  if  it  appear  clearly,  that  the  election  was  illegal,  or  a  merelj 
colourable  and  void  election,  the  unrit  will  be  issued.  But  a  numdamt 
will  not  lie  to  compel  a  corporation  to  elect  members  of  an  indefinite 
body.  (2) 

Understate  11  Geo.  1.  c  4.  the  court  of  Queen's  Bench  had  the  pover, 
where  the  election  of  mayor  and  other  ofRcers  did  not  occur  on  the  day 
prescribed  by  a  municipal  charter,  to  issue  a  writ  of  fnandamus  to  assemble 
upon  a  day  and  at  a  time  prefixed  to  such  writ,  to  proceed  to  the  electioE 
of  a  mayor  or  other  officer,  and  to  do  every  act  necessary  to  be  done  in 
order  to  such  election,  or  to  sigbify  to  the  court  good  cause  to  the  ooDtrary. 

This  statute  not  applying  to  stat  5  &  6  Will.  4-.  c.  76.,  it  was  enacted  bj 
Stat.  7  Will.  4.  &  1  Vict  c.  78.  that  the  powers  of  the  court  of  QueeDS 
Bench  under  stat.  1 1  Geo.  1.  c.  4.  should  be  extended  to  all  cases  in  which 
no  election  shall  be  made,  either  under  stat.  5  h6  Will.  4.  c.  76^  or  7  WilL 
4.  &  1  Vict  c.  78.,  of  any  mayor,  alderman,  couricillor,  or  other  coiponte 
officer  or  other  person,  to  any  corporate  office,  on  the  day  or  within  the  time 
appointed  for  any  such  election  under  such  statutes. 

The  time  at  which  the  election  is  to  be  holden  under  the  foregoiog 
statutes  is  not  essential,  but  only  directory ;  and  if  the  election  be  fairly 
carried  on,  though  at  a  different  hour,  yet  such  election  is  good,  because 
the  time  is  merely  to  prevent  surprise.  (3) 

The  writ  has  been  granted,  where  the  affidavits  disclosed,  that  an  election 
de  facto  had  taken  place,  but  "  upon  looking  into  it  there  was  good  reason 
to  think  it  void."  Thus,  the  writ  has  been  issued  to  proceed  to  an  election 
of  mayor  (4),  and  to  elect  an  officer  under  stat.  11  Geo.  1.  c.  4.,  althoagli 
there  had  been  an  election  de  facto. 

But  the  fact  of  the  election  being  void  roust  be  certain  (5),  because  the 
court  will  only  act  upon  the  opinion,  that  the  officer  de  facto  has  no  shadow 
of  right  (6),  consequently  could  not  justify  his  possession  (7) ;  and  therefore 
procrastination  would  be  detrimental  to  public  justice,,  because  the  office 
being  vacant,  no  person  bail  have  any  estate  in  it.  (8) 

By  stat.  6  Sl  ^  Will.  4.  c.  76.  s.  49.  the  council  of  every  municipal 
borough  are  upon  the  9th  of  November  in  every  year  to  elect  a  mayor,  and 
in  case  of  a  vacancy  within  tlie  year,  then  another  election  is  to  be  loaide 
nithin  ten  days  after  the  vkcancy.  But  by  stat.  6  &  7  Will.  4.  c  105.  s.4. 
the  mayor  is  to  *'  continue  in  office  for  one  whole  year,  and  until  his  sacoei- 
sor  shall  have  accepted  the  office  of  mayor,  and  shall  have  made  and  sab- 
scribed  the  dedaratioji  required  in  that  behalf." 

In  Begina  y.M*Gowan(9)  it  appeared,  that  a  town  council  on  the9tbof 
November  proceeded  to  the  election  of  an  alderman,  previously  to  that  of 


(1)  j4t%on,  2  Barnard.  236.  Bex  y.Gram» 
poutfd  {Mayor  of),  6  T.  R,  302.  JRex  v. 
Fowej/,  2  B.  &  C.  596.     4  D.  &  R.  139. 

(2)  Rex  V.  Fowey  (Mayor  of),  2  B.  &  G. 
584.  Rex  v.  Eye  (  Corporation  of),  1  ibid.  85. 
4  B.A,A.27l. 

(3)  By  stat  3  &  4  Vict.  c.  47.,  that  part 
of  the  stat,  9  Anne,  c.  20.  which  prevents 
the  re-election  x)f  mayors  of  parliamentary 
boroughs  and  other  annual  returning  of- 
ficers, has  been  repealed. 

(4)  Rex  V.  Oxford  ( Corporation  of),  C. 
X,  ri.  1 78. 


(5),  Aberystwiih  casA,  Str.  1157. 

(6)  Bossiny  alias  Tintagd  case,  ibid.  lOOS. 
Rex  V.  Cambridge  {Mayor  of),  A  Burr.  200^ 
Rex  V.  Newsham,  Sayer,  211.  Rex  v.  Be^ 
Level,  6  East,  356. 

(7)  Scarborough  case  {Corporatism  ?f)» 
Str.  1180. 

(a)  Rtx  V. Cambridge  {Mayor of),  ^  Burr. 
2011.  1  5tephens*s  Corporation  Acts,  ^ 
ed.  445. 

(9)  11  A.  &  E.  869,     3  P.  &  D.  557. 


MANDAMUS,  2295 

mayor,  i&  consequence  of  which  it  was  holden,  that  such  election  of  alder-     When  tmx 
nuiQ  was  void.  ^"^  ^'^^ 

BE  GRAMTBJ) 

If  a  councillor  of  a  corporation  be  ousted,  and  another  elected  in  his     or  refused. 
stead,  and  such  election  be  merely  colourable,  a  mandamus  will  go  to  permit  ^h  nman- 
the  ousted  party  to  exercise  his  office,  but  not  to  restore  him  to  his  office ;  damiu  will  go 
but  if  8uch  ouster  and  election  be  hondfide^  the  court  will  not  grant  a  man-  ^  permit  an 
dmmu  in  favour  of  the  party  displaced :  because  the  proper  proceeding  exercise  his 
is  bj  quo  warranto  against  the  party  holding  the  office  de  facto.  {\)  office. 

If  there  be  no  other  adequate  remedy  the  court  will  issue  the  writ :  thus>  If  there  be  no 
in  Et^M  V.  Pembroke  Ward  {Alderman  of)  it  appeared,  that  at  the  election  ^JjfJd^X**^ 
of  towu  councillors,  which  took  place  in  Pembroke  on  the  1st  of  November,  writ  will  be 
1838,  three  councillors,  amongst  whom  was  a  gentleman  named  James  i^u^* 
Robinson  Bryan,  were  elected  for  the  ward  in  question.     On  the  day  of 
election  it  was  observed,  that  Mr.  Bryan  was  not  rated,  and  that  he  was 
therefore  not  entitled  to  be  on  the  burgess  roll,  although  his  name  appeared 
upon  the  roll  in  fact ;  and  as  no  person  was  qualified  to  be  elected  a  town 
councillor  unless  he  was  entitled  to  be  upon  the  roll,  it  was  objected,  that 
the  election  of  Mr.  Bryan  was  consequently  void,  and  Mr.  Bryan  declined 
to  accept  the  office  (2),  and  the  time  limited  to  proceed  to  a  new  election  had 
elapsed.    Under  the  provisions  of  the  Corporation  Act,  there  was  no  method 
of  procuring  the  vacancy  to  be  filled  up,  except  by  the  exigency  of  a  man* 
damns  directed  to  the  alderman  of  the  ward,  and  commanding  him  to  fill 
up  the  vacancy  by  an  election  ;  in  consequence  of  which,  Mr.  Justice  Little- 
dale  granted  a  rule.  (3) 

The  writ  has  been  granted  to  compel  a  mayor  and  capital  burgess  of  a  Public  incon. 
corporation  to  fill  up  two  vacancies  occasioned  by  the  death  of  two  capital  ^«"'f"®®  "^^ 

.  11.  ■    /.  .         1  1.  .  official  vacan- 

Dorgesses,  though  there  was  a  quo  warranto  mformation  depending  against  cies  not  being 
the  mayor,  upon  the  principle,  that  public  inconvenience  had  ensued  in  cor-  ^^^^  ^P- 
porations  from  vacancies  not  being  filled  up  in  their  different  integral  parts 
as  tbey  happened.  (4) 

If  the  office  be  full,  or  one  for  which  a  quo  wa/rranto  may  be  brought,  Where  the 
the  writ  will  not  be  issued  :  thus,'  at  the  first  election  of  councillors  for  a  ^^^'t  '^  ^"!'\  °*^ 

'  one  tor  which  a 

ward,  under  stat.  5  &6  Will.  4.  c.  76.,  A.  and  B.  were  elected  by  the  quo  warranto 
smallest  numbers.    At  the  election  of  aldermen  immediately  following,  two  ^^y  ^ 
of  the  councillors  elected  by  higher  numbers  were  chosen  aldermen.     C 
and  D.  were  choseA  councillors  in  their  places,  esLch  by  fewer  votes  than  had 
been  given  for  A.  or  B.,     At  the  time  for  electing  councillors  in  the  fol- 
lowing year,  A.  and  B.  remained  in  office,  and  C.  was  elected  councillor  in 

(1)  Rex  ▼.  Oxford  (Mayor  of),  6  A.  &  corporate  office,  did  not  exempt  the  elected 
E.349.,  vide  etiam  Regina  v.  Leecb  (Mayor  from  serving  the  office;  but  if  he  refused  to 
«/),  11  A.  &  £.  512.  Qucert^  Whether,  if  serve  he  was  liable  to  pay  the  fine  for  his 
a  party  be  elected  a  councillor,  and  duly  contempt,  and  the  court  would  by  man- 
qualified  at  the  time  of  his  election,  and  his  damua  have  compelled  him  to  serve  the 
name  be  afterwards  improperly  omitted  in  office ;  because  it  is  an  offence  at  common 
the  burgeas  list  before  his  time  of  service  as  law  for  a  member  of  a  corporation  to  refuse 
a  councillor  has  expired,  such  omission  will  to  take  on  him  a  corporate  office  to  which 
vacate  his  office.  he  has  been  appointed ;  aed  aliter,  if  the  bye- 

If  so,  quare.  Whether  the  office  be  abso-  law  says  **  he  shall  either  pay  the  fine  or 

lately  vacant,  before  notice  to  that  effect  be  serve  tiie  office.*'     Rex  v.  Bower,  1  B.  &  C. 

given,  under  sUt.  5  9l6  Will.  4.  c.  76.  s.  52.  585.     2  D.  &  R.  842. 

(2)  Previously  to  the  enactment  of  the  Mu-  (3)  MS.  Nov.  7.  1839. 

nicipal  Corporation  Act,  the  payment  of  a  fine         (4)  Rex  v.  Grampound  (Mayor  of),6T. 
imposed  by  a  by e^law,  for  refusing  to  accept  a     K.  301 . 
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Whek  the 

Writ  will 
be  granted 

OR  REF08E1X 


Judgment  of 
Mr.  Justice 
Patteson  in 
Rex  V.  JVin- 
chester  (^Mayor 
of). 


To  ADMIT. 


Upon  an  appli- 
cation by  a 
burgess  to  be 
inserted  on  the 
burgess  roll, 
the  court  bound 
to  inquire  into 
his  title. 


another  ward,  and  was  admitted  to  the  office.  The  candidate  for  that  office 
who  had  the  next  largest  number  of  votes  disputed  the  election,  on  the 
grounds  that  C.  was  still  a  councillor  of  the  first  ward,  inasmuch  u  he 
had  been  chosen  to  fill  an  extraordinary  vacancy  ;  that  this  fact  was  noto- 
rious to  the  burgesses,  and  consequently,  that  the  votes  given  for  C.  in  the 
second  ward  were  thrown  away.  A  mandamus  was  therefore  moved  for  to 
swear  in  the  opposing  canditate :  —  It  was  held,  that,  assuming  the  objec- 
tions to  be  well-founded  (upon  which  the  court  did  not  decide),  a  mandnam 
could  not  go,  the  ofiUce  being  full,  and  being  one  for  which  a  quo  warrtmto 
might  be  brought.  (1) 

In  a  ward  of  a  borough,  one  of  the  councillors,  the  ward  having  six,  vas 
elected  an  alderman.  His  place  was  not  filled  up,  till  the  next  anooal 
election  of  councillors.  At  that  election,  no  notice  was  given,  that  his  pkce 
was  to  be  supplied.  Some  of  the  voting  papers  had  three  names,  some  tvo. 
The  mcyority  on  all  the  papers  taken  together,  and  also  on  the  papers 
having  three  names,  was  for  A.,  B.,  and  C.  On  the  papers  having  two 
names  only,  it  was  for  Y.  and  Z.  The  alderman  and  assessors  for  the  ward 
declared  A.,  B.,  and  C.  duly  elected.  Afterwards,  the  assessors  published  a 
declaration,  that  Y.  and  Z.  were  duly  elected.  A.,  B.,  and  C.  took  the 
declaration,  and  acted.  Afterwards  Y.  and  Z.  took  the  declaration,  and 
demanded  to  act,  but  were  not  permitted: — It  was  held  (before  stat 
7  Will.  4s  &  1  Vict  c  78.)  that,  even  assuming  that  Y.  and  Z.  should  ha?e 
been  declared  duly  elected,  the  office  was  full,  defaciOy  of  A.,  B.,  and  C 
and  no  maj^damus  could  go  to  command  the  mayor,  &c.  to  allow  Y.  and  Z. 
to  act,  Mr.  Justice  Patteson  observing,  **  Assuming  for  argument's  sake, 
that  the  alderman  has  declared  a  party  to  be  elected  who,  in  fact,  was  not 
duly  elected,  it  is  clear,  that  all  the  acts  prescribed  by  the  statute  have  been 
done,  and  that  the  office  is  full,  whatever  other  claimants  there  may  be.  It 
is  not  the  duty  of  the  council  to  admit  parties  who  have  not  been  declared 
duly  elected."  (2) 

The  writ  will  be  granted  to  admit  a  person  to  use  an  office  if  he  be 
legally  entitled  thereto,  and  has  no  other  adequate  remedy. 

Where  a  party,  whose  name  has  been  expunged  on  revision  from  the 
burgess  roll  of  a  borough  by  the  mayor,  applies,  under  stat.  7  Will.  4. 
&  1  Vict,  c  78.  8. 24'.,  for  a  mandamus  to  replace  it,  the  court  is  bound  to 
inquire  into  his  title ; — and  under  such  circumstances  it  will  not  be  suffi- 
cient for  the  claimant  to  shew,  that  his  name  was  inserted  by  the  overseen* 
and  was  expunged  by  the  mayor  on  an  objection,  which,  for  want  of  legal 
notice  under  stat.  5  &6  Will.  4'.  c.76.  s.  17.  (as  the  party  alleges),  ought 
not  to  have  been  heard.  (3) 


(1)  Regina  v.  Deri>y  (^CaunciUora  of),  7 
A.  &E.  419. 

(2)  Rex  V.  Winchuter  {Mayor  of),  ibid. 
215.  A  rule  nisi  having  been  obtained  for 
a  mandamus  as  above,  Y.  and  Z.  afterwards 
obtained  a  rule  for  a  quo  umrranto  against 
A.,  B.,  and  C.  The  court  refused  to  hear 
the  two  rules  discussed  together ;  but,  after 
discharging  the  rule  for  a  mandamus  on  ar- 
gument, they  made  the  rule  absolute  for  a 
quo  warranto.  Ibid. 

(S)  Regina  v.  Harwich  (Mayor  of),  8 
ibid.  919.  It  may  be  observed,  with  respect 
to  qualification,  that  where  the  tenant  and 


occupier  of  a  house  underlet  the  cellar,  trbic^ 
was  beneath,  and  had  an  internal  commuBi- 
cation  with  the  house ;  and  the  under-teoviK 
used  the  cellar  as  a  warehouse,  and  was  se- 
parately rated  to  the  poor  for  it:  —  It •* 
held,  that  the  tenant  could  not  qualify  as  • 
burgess  under  stat.  5  &  6  Will  4.  c  7& 
s.  9.,  for  the  house  independently  of  tbe 
cellar.  Regina  v.  Eye  {Mayor  of  >,  9  A.  & 
E.  670. 

But  if  two  tenements,  described  as  boose, 
be  under  the  same  roof,  and  open  upon  a 
common  passage  and  staircase,  but  vitl^ 
an  outer  door  opening  to  the  street,  the  rsted 
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Payment  of  rates  to  entitle  a  person  to  be  put  on  the  bui^ess  list  of  a  When  tfto 

hoTOQgh,  under  stat  5  &  6  Will  4-.  c.  76.  s.  9.,  must  be  a  payment  by  the  ^*J^^'^'4'i> 

party's  own  act     It  will  not  be  sufHcient  that  another  person,  without  his  or  rzpused. 


aothority,  shall  pay  the  rates  for  him.  (1) 

If  in  a  charter  of  incorporation  respecting  the  admission  of  members,  the   Charter  admit- 

charterwill  admit  of  a  construction  consistent  with  the  uniform  usage  in  *jng  a  construc- 
t        1   .  T  .11  1  X   J  /^\  **°"  consistent 

opposition  to  the  claim,  a  mandamus  will  not  be  granted.  (2}  with  uniform 

A  custom  that  either  branch  of  the  corporation  might,  without  assigning  usage, 
any  reason,  reject  a  petition  flor  admission  to  freedom,  has  been  held  not   A  custom  to 
to  be  unreasonable  and  void,  upon  the  ground  of  its  involving  a  capricious  ^y  h&Uot  is*not 
right  of  rejection,  or  its  being  contrary  to  public  policy,  or  its  savouring  of  unreasonable, 
arbitrary  power ;  and  that  the  custom  to  reject  or  elect  by  ballot  was  not 
unreasonable  or  void.  (3) 

A  mandamus  has  been  granted ;  to  admit  an  inhabitant  of  a  borough  by   Admission  of 
prescription  to  be  a  free  burgess,  where  it  appeared,  that  he  had  an  inchoate  *  '^^  burgess^ 
right  to  be  a  free  burgess,  and  that  such  office  was  a  corporate  office  by 
prescription  (4) ;   to   admit  a  Jurat  (5) ;  to  admit  and  swear  in  a  town  Jurat, 
clerk  (6) ;  to  swear  in  a  party  to  the  office  of  mayor  (7) ;  and  to  admit  a  Town  clerk, 
deputy  into  an  office,  when  it  could  be  executed  by  deputy.  (8)  Deputy. 

Where  upon  an  affidavit,  one  of  two  candidates  for  the  office  of  registrar  Majority  ac- 
of  the  corporation  of  Bedford  Level  had  a  majority  only  by  means  of  illegal  Jl"*Y*^  ^y  **- 
▼otes,  a  mandamus  was  granted  to  the  corporation  to  admit  and  swear  in 
the  other,  who  appeared  upon  the  affidavits  to  have  the  greater  number  of 
legal  votes.  (9) 

A  mandamus  does  not  lie  to  admit  a  person  to  an  office  contrary  to  a  local 
custom (10) ;  nor  to  a  party  who  has  had  judgment  on  an  information  against  Judgment  for 
him  for  an  usurpation  (11);  nor  where  the  office  is  already  the  subject  of  a  *"  usurpation. 

•nit  in  equity.  ( 12)  P^^^  ^^'^  ?,^^ 

„         ^      ^    ^  ,    ,  jectofasuitm 

Where  a  party  is  improperly  suspended  or  removed  from  an   office,  equity. 
whether  the  duties  be  private  or  public,  if  he  have  a  certain  term  therein.   To  rkstoril 
uid  there  are  profits  annexed  to  it^  a  mandamus  will  be  granted,  if  there  be 
10  other  specific  remedy.  (IS) 

It  is,  however,  requisite  for  a  party  applying  for  a  mandamus  to  be  re- 
tored  to  any  office^  to  make  out  a  primd  facie  title  to  such  office,- and  to 
hew,  at  least,  that  he  has  complied  with  all  the  forms  necessary  to  constitute 
lis  right.  (14) 

A  mandamus  lies  to  restore  an  attorney  to  an  inferior  courts  for  the  Attorney. 
ffioe  of  attorney  is  necessary  to  the  administration  of  justice,  and  is  of 

ieapier  of  either  of  the  tenements  will  be  (7)  Stephens  y,  Saltash  {Mayor  of).   Sir 

iaJified  bs  a  burgess  under  stat.  5  St  6  Will.  T.  Raym.  431. 

c76.  a.  9.  (8)  ^^  v.   CUtpham,  1  Vent.  110.     Rex 

(1)  Regina  v.  Bridffnorth  {Mayor  of),  10  ▼.  Ward,  Str.  893.     Barnard.  252.  294. 

.  &E.  66.  t  vide  I  Stephens  on  Elections,         (9)  Rex  v.  Bedford  Level,  6  East,  356.    2 
2.  Smith,   535.,  vide   etiam    Regina    v.   Leede 

(2)  Rex  ▼.  Sltgo  {Corporation  of),  2  Fox     {Mayor  of),  II  A.  &  E.  512. 

Smith  (Frish),  96,  (10)  Rex  v.  London  {Mayor  of),  1  T.  R. 

(3)  Rex  y,  nubUn  {Corporation of),  BsAXy  423.     Rex   v.  Marshal,    2  ibid.  2.     Rex  \. 
fish),  628.  Chester  {Mayor  of),  1  M.  &  S.  101. 

(4)  Rex  V.  We^  Looe  {Mayor  of),  3  B.  &  (11)  Rex  v.  Hearle,  Str.  625. 
677.  (12)  R^x  V.  Wheeler,  C.  T.  H.  99. 

(5)  Rex   V.  Rye  {Mayor  of),  2  Ld.  Ken.  (13)  Rejc  v.  London  {Mayor  of),  2  T.  R. 
}.  177.     Anon.  Loffl,  551.    Anon,  7  Mod.  118. 

(6)  Rex  ▼.  Stafford,  Comb.  419.    5  Mod.  Comb.  41. 

5.  (14)  Rex  V.  Jotham,  3  T.  R.  575. 
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,  Wmir  TBI       public  concern  (1)  ;  to  restore  a  man  to  the  office  of  8choolinaster(2);  to 

BB^&AMTEo      re-instate  a  man  to  the  burgess-ship  of  a  corporation  (3) ;  to  the  office  of 

OK  &KFUSKD.     sword-bearer  (4) ;  to  the  situation  of  recorder  (5);  to  the  office  of  commoB 

Schoo1iiuuiter~~  councilman  (6) ;  and  likewise  to  restore  the  ensigns  of  mayoralty  to  a  ittfr> 

Burgess.  ceeding  mayor.  (7) 

Sword-bearer.  A  fnandamus  does  not  lie  to  restore  a  party  to  an  office  from  which  be  bii 
Recorder.  been  irregularly  suspended,  if  it  appear  there  were  sufficient  grounds  fbr 

Common  coun-  suspension  (8) ;  or  to  restore  to  an^  office,  where  it  is  confessed,  that  the 
cilman.  removal  was  just,  though  no  notice  was  given  (9) ;  or  in  favour  of  aa 

Ensig^  of  officer  who  is  only  temporarily  suspended^  for  the  freehold  remains  still  ia 
Irreeular  sus-  ^^^  (^^) »  ®'  ^^^  *  toyifn  clerk  elected  dumnte  beneplaeiio;  or  to  the  ckrk 
pension,  but  of  the  company  of  butchers  of  London  (11);  or  to  the  gunmakers*  companf 
for  a  sufficient  ^q  restore  a  member  to  the  office  of  approver  of  guns  (12) ;  or  to  restMca 
Temporary  pcrson  to  the  place  of  clerk  of  a  company  in  a  corporation  (13)  ;  or  to  the 
suspension.         clerk  of  the  company  of  masons  in  London.  (1 4') 

To  ORAKT  Where  a  party  was  removed  from  a  borough  office  under  stat.  5  &6W1IL 

CoMPENSATioH  ^^  ^  ^6.,  but  rc-appoiuted,  and  afterwards  dismissed,  applies  to  the  town 
5  8ce  Will.  4.  council  for  compensation,  which  is  refused,  and  he  thereupon  appeals  to  the 
^'  76.  lords  of  the  treasury  under  stat  5&6  Will.  4.  c.  76.  s.  G6.,  the  lords  hafeoo 

Jurisdiction  of  jurisdiction  to  inquire,  whether  he  was  or  was  not  removed  for  a  safficieot 
treasury.  cause  within  that  section.     And  therefore,  where  the  council  had  refased 

Judgment  of  Compensation,  and  the  lords,  on  an  appeal  under  such  statute,  and  on  inquirf 
Lord  Denman  into  the  facts  leading  to  the  dismissal,  confirmed  such  refusal,  this  court  graated 
^Wai^ickiCoT'  ^ maiMsKamtM,  calling  on  the  corporation  to  assess  compensation,  notwithstand- 
poration  of).       ing  the  judgment  of  the  lords  ( 15);  Lord  Denman  observing,  "  The  supposed 

misconduct  was  laid  before  us  by  affidavit,  and  appeared  to  us  then,  as  it 
does  now,  not  to  be  such  as  would  have  warranted  removal  from  an  offiec^ 
held  during  good  behaviour.  If,  however,  the  lords  of  the  treasury  had  jom- 
diction  to  try  that  question,  all  the  world  is  bound  by  their  decision,  tboogli 
we  may  deem  it  erroneous."  '*  But  if  that  authority  was  in  the  tmsary) 
it  is  incredible,  that  no  power  is  given  to  their  lordships  to  inquire  into  the 
facts ;  nor  can  they  be  expected  to  possess  the  legal  knowledge  requisite  for 
deciding  what  misconduct  would  have  justified  the  officer's  removaL  On  the 
contrary,  all  the  words  of  the  action  are  employed  in  creating  a  power  to 
revive  the  assessment  of  the  compensation,  in  the  manner  as  if  the  partr 
had  been  removed  by  the  Municipal  Reform  Act,  or  immediately  after  its 
passing." 
Town  Clerks.       A  town  clerk  who  was  in  office  at  the  passing  of  the  statute  5  &  6  WilL^ 

c.  76.,  but  who  had  been  re-appointed  afterwards^  and  subsequentlj  dis- 
missed by  the  council,  applied  for  compensation^  which  the  councO  refused. 

(1)  White»   case,  6  Mod.   18.      irurgCa         (10)  Rex  y.Gwldford  (Appncedmatfy 
case,  1  Lev.  75.     Leigh's  ease,  3  Mod.  333.         1  Lev.  162.     I  Keb.  868. 

(2)  Anon,  Lofft,  148.  (11)    WhUe's   case,   6   Mod.  18.    Bnf' 
(3  )  Rex  V.  IViltan  (  Mayor  of),  5  Mod.  256.     case,  I  Lev.  75.     LdglCs  ease,  3  Mod  S3S. 

(4)  Roe's  case.  Comb,  145.  (12)   Vaughan  v,Gwmakeni'Cmp,e}l'^ 

(5)  Rex  V.  IFeUs  (^Corporation  of),  4  Burr.     82. 

1999.  (IS)   WhiU's  ease,  ibid.  18.     SSiIi.:^^ 

(6)  Brefs  ease.  Comb.  214.  (14)  Stamp's  case.  Comb.  34S. 

(7)  Rex  V.  Owen,  5  Mod.  314.  (15)  Repina  v.  Warwick  {CorpenAm  flf> 

(8)  Rexy.  London{Matforof),2T.Vi.m.  10  A.  &E.  386.   Reginay.  Newberry {Usff 

(9)  Rex  V.   Axbridge  {^Corporation  of)t  of ),  ibid. 
Cowp.  523. 
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He  then  appealed  to  the  lords  of  the  treasury  by  memorial,  and  prayed     When  the 
therein  to  be  heard  by  himself,  his  counsel,  agents^  or  witnesses ;  the  council     b,^^mtbd 
sent  in  a  memorial  in  answer,  and  the  town  clerk  another  in  reply.     The     ok  bkpused. 
ooQocil  in  their  memorial  alleged,  that  they  had  dismissed  him  for  conduct,   ^^7     T       T 
which  they  stated,  warranted  removaL     This,  the  town  clerk  denied.     The  will  not  be 
lords  of  the  treasury,  without  hearing  the  parties  further  than  by  taking  the  granted  to 
memorials  into  consideration,  awarded,  that  the  town  clerk  was  entitled  to  pensation  in 
00  compensation,  stating  as  their  reason,  that  they  thought  the  council  consequence  of 
had  made  the  removal  in  the  bond  fide  and  justifiable  exercise  of  the  dis-  Jl!^*!,^"'^^'^^^^^^ 
cretion  vested  in  them.    On  application  for  a  mcmdamus  to  the  lords,  com-  adjudicated 
manding  them  to  hear  the  appeal,  it  was  held,  that  the  writ  could  not  thereon, 
be  granted ;  for  that,  if  the  lords  had  jurisdiction  (and  semble  that  they  had 
not),  they  had  already  heard  and  decided,  although  the  court  considered 
the  dismissal  was  not  warranted  by  the  town  clerk's  conduct.  (1) 

The  "  common  clerk  "  of  a  borough,  before  stat  5  &  6  Will.  i.  c.  76., 
(^fuDicipal  Corporation  Act),  had  always  executed,  by  himself  or  deputy, 
the  offices  of  clerk  of  the  peace  and  clerk  of  the  justices,  as  incidental  to 
that  of  common  clerk.  The  first  town  council  elected  after  that  act,  ap- 
pointed him  to  the  office  of  "  town  clerk,"  which  he  declined  to  accept,  on 
the  ground,  that  the  office  was  essentially  a  different  one ;  and  he  claimed 
compensation  as  upon  a  loss  of  the  entire  office  of  common  clerk.  The 
coancil  refused  any  compensation ;  and  the  lords  of  the  treasury,  on  appeal 
>nd  hearing  of  all  parties  decided,  that,  as  he  was  re-elected  town  clerk, 
he  was  not  entitled  to  compensation  for  such  part  of  his  emoluments  as 
appertained  to  that  office ;  but,  as  he  was  not  re-elected  to  the  offices  of 
derk  of  the  peace  or  clerk  of  the  magbtrates,  he  was  entitled  to  compens- 
ation for  the  emoluments  of  the  common  clerk  acting  as  clerk  of  the  peace 
and  to  the  justices ;  and  they  awarded  to  him  an  annuity  '<  for  the  loss  of 
his  office  of  common  clerk:" — It  was  held,  that  the  lords  had  sufficiently  ad- 
jndicated  on  the  whole  subject  of  appeal,  and  the  court  refused  the  man^ 
damu$  to  them  to  hear  and  determine  the  merits  of  it 

The  principle  to  be  elicited  from  the  foregoing  case  is,  that  if  the  lords 
of  the  treasury  have  in  fact  heard  and  determined  the  appeal  under  stat. 
3  &  6  Will.  4*.  c  76.  s.  G6,^  the  court  will  not  interfere  by  mandamus^  though 
it  may  be  satisfied  that  compensation  has  been  awarded  on  an  erroneous 
principle.  (2) 

The  town  clerk  of  a  borough  dying,  one  of  the  capital  burgesses  vacated 
that  office,  and  was  appointed  town  clerk  nine  days  before  the  passing  of 
the  Municipal  Corporation  Act,  S&%  Will.  4.  c.  76.  On  the  1st  of  January 
he  was  removed.  He  applied  to  the  town  council  for  compensation,  and 
they  refused  to  grant  any.  He  then  appealed,  under  stat.  5  &  6  Will.  4s 
e-  76.  8. 66.  of  the  act,  to  the  lords  of  the  treasury,  who  decided,  that  he 
vas  entitled  to  no  compensation :  —  It  was  held^  that,  under  the  circum- 
stances, none  but  a  nominal  compensation  was  to  be  expected ;  and  that 

(1)  Rtgina  ▼.  Lord$  Commitsionert  of  the  and  well  founded.     But,  in  answer  to  this,  it 

Tnastay,  10  A.  &  £.  374.     In  the  treasury  must  be  said,  that  the   protection   against 

nunute,  tlieir  lordships  observe,  "  that  the  fraudulent  amotion  is  speci6c,  and  is  referred 

pnviso  was  meant  to  protect   the  officers  to  a  precise  test — whether  the  amotion  would 

irom  fraudulent  amotion,  but  that  the  town  have  been  warranted  by  the  officer's  miscon* 

wuncil  of  Warwick   could  not  be  charged  duct."    Per  Lord  Denman,  ibid. 

^Hh  any  improper  motive,  as  the  dissatisfkc-  (3)  Ibid.  179. 
too  appears  to  their  lordships  to  be  genuine 
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in  such  a  case,  the  court  would  not  grant  a  mandamus  to  the  corporation  to 
assess  compensation.  (1) 

Before  and  until  the  Municipal  Corporation  Act  (2)  T.  was  common  clerk, 
prothonotary,  and  clerk  of  the  peace  of  the  borough  of  B.  during  good  be- 
haviour; and  acted  as  clerk  to  the  justices  of  the  borough,  as  by  usage  the 
common  clerk  had  always  done,  either,  as  T.  alleged,  incidentally  to  the 
office  of  common  clerk,  or,  as  was  alleged  in  answer,  by  appointment  of  the 
justices,   the  office   of  clerk   to   the  justices  not  being  mentioned  in  the 
charters  or  records.     After  the  foregoing  act  passed,  he  was  appointed 
town  clerk  ;  and  afterwards,   upon  a  separate  commission  of  the  peace  beog 
granted  to  the  borough,  another  person  was  appointed  clerk  to  the  justices 
by  the  justices  under  that  commission :  —  It  was  held,  that  T.  was  entitled 
to  compensation  under  stat.  5  &  6  Will.  4.  c.  76.  s.  ^.  for  the  loss  of  the 
emolument  derived  from  the  place  of  clerk  to  the  justices,  although,  after 
the  appointment  of  the  new  town  clerk  to  the  justices,  a  court  of  quarter 
sessions  was  granted  to  the  borough,  and  T.  was  appointed  clerk  of  the 
peace  (8) ;  Mr.  Justice  Coleridge  observing,  "  I  agree  with  the  rest  of  the 
court,  that  it  is  not  necessary,  that  there  should  be  an  office,  strictly  speaking. 
Looking  at  the  words  of  sect  102.,  where  the  words  are  "  office  of  clerk  to 
the  justices,"  it  is  clear,  that  the  word  is  not  used  there  in  the  strict  sense 
in  which  we  find  it  employed  in  our  law  books,  but  in  the  general  and 
liberal  sense  of  a  place  to  which  duties  and  profits  are  attached." 

By  a  resolution  of  the  corporation  of  Bath^  a  person  was  directed  to  attend 
upon  and  assist  the  chamberlain  of  the  city  in  the  various  business  of  his 
office,  under  the  direction  of  the  committee  for  inspecting  the  chamberiain's 
accounts.  The  appointment  was  during  good  behaviour,  at  an  annnal 
salary,  payable  quarterly.  The  person  so  appointed  retiring,  H.  was  in 
1810  requested  by  the  then  chamberlain  to  accept  the  office  of  assistant 
chamberlain ;  and  the  corporation  in  common  hall,  on  the  chamberiain's 
statement,  that  he  wanted  a  person  in  place  of  the  late  assistant,  resolved, 
(but  the  resolution  was  not  communicated  to  H.)  that  the  chamberi^n 
should  be  authorised  to  employ  such  fit  and  proper  person  to  assist  him  in 
his  said  office,  as  he  should  think  proper.  The  chamberlain  told  H.  that  he 
was  appointed,  and  H.  entered  upon  the  duties.  A  new  chamberlain  bein^ 
afterwards  appointed,  the  corporation  by  a  resolution  in  common  haU  re- 
solved, that  H.  should  be  recommended  to  the  new  chamberlain  as  his  ^ 
sistant ;  and  he  was  continued  in  that  employment.  On  the  passing  of  the 
Stat.  5  hS  Will.  4.  c.  76.,  a  new  town  council  was  appointed,  and  a  com- 
mittee named  by  them,  recommended  that  the  office  of  assistant  chamber- 
lain should  be  discontinued,  which  was  accordingly  done:  —  It  was  held, 
that  the  employment  of  assistant  chamberlain  under  these  circumstances 
was  not  an  office  for  which  compensation  could  be  claimed  under  stat5^6 
Will.  4.  c.  7.  s.  m.  (4) 


( 1 )  Exp.  Lee,  7  A.  &  E.  1 39.  Quare,  Whe* 
ther  the  lords  of  the  treasury  have  jurisdic- 
tion under  stat,  5  Ik  6  Will.  4.  c.  76.  s.  66., 
if  the  town  council  have  refused  to  make  any 
compensation. 

(2)  Stat.  5  8c  6  Will.  4.  c,  76. 

(3)  It  seems,  that  if  the  lords  commis- 
sioners of  the  treasury  order  compensation 
to  a  }}arty  not  holding  an  office  within  stat. 


Sii6  Will.  4.  c.  76.  s.  66.,  the  court  »iH 
not  enforce  the  order  by  mamdamms  to  the 
corporation ;  but  they  will  grant  the  »nt 
where  the  lords  have  ordered  compens*^ 
to  a  party  holding  an  office  within  sndi 
statute.  Rex  v.  Bridgewater  (Mayor  ef)f^ 
A.  &  E.  339. 
(4)  Exp.  Harvey,  7  ibid.  739. 
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The  steward  of  a  borough,  removed  under  stat.  5  &  6  Will.  4f,  c.  76.,  de-     When  the 
maiided  compensation  under  sect.  66>  of  that  statute,  as  for  an  office  held  for     bb^^^'t^d 
life.    The  town  council  allowed  compensation  as  for  an  annual  office  only,     oa  rkfuseo. 
The  lords  of  the  treasury  on  appeal,  and  after  hearing  the  parties,  awarded       ~ 
compeosation  on  the  former  principle.     On  motion  for  a  mandamus  to  the   Bo&oughs. 
corporation  to  execute  a  compensation  bond,  there  appeared  evidence  on  the 
oDe  hand,  that  the  office  was  not  legally  holden  for  life,  and  on  the  other, 
that  it  had  usually  been  so  holden,  and  that  the  appointment  was  accepted 
on  that  understanding : — It  was  held,  that,  under  sect.  66.  the  lords  of  the 
treasury  were  not  bound  to  consider  only  the  legal  tenure,  but  might,  refer- 
ring to  the  circumstances  of  the  case,  award  compensation  as  for  an  office 
held  for  life.  (1) 

Where  the  steward  had  received  a  small  annual  sum  for  holding  a  cor- 
poration court,  which  was  paid  by  the  sheriffs,  and  not  out  of  the  borough 
foDd ;  but  he  held  the  court  as  steward : — It  was  holden,  that  compensation 
might  be  given  him  in  respect  of  his  emolument  (2),  Lord  Denman  observ- 
ing, "  As  to  the  sheriff's  court,  it  was  a  court  of  the  corporation  ;  and,  if  the 
payments  in  respect  of  it  were  an  emolument  fairly  attached  to  this  corporate 
office,  it  was  a  proper  subject  of  compensation." 

A  local  act  empowered  the  mayor,  bailiffs,  and  burgesses  of  a  borough  Collectors  op 
to  appoint,  and  also  from  time  to  time  to  displace  and  remove,  a  collector  of  Harbour'^Dij- 
quay  and  harbour  duties,  which  were  to  be  paid  to  the  mayor,  bailiffs,  bur-  ties. 
gesses,  and  commonalty,  under  the  act,  for  goods  exported  and  imported, 
&c;  they  were  also  enabled  to  allow  such  collector  a  salary  out  of  the 
duties.  The  act  recited,  that  the  mayor,  bailiffs,  burgesses,  and  commonalty 
had,  time  out  of  mind,  received  and  managed  such  duties  as  trustees ;  and 
it  prohibited  their  being  applied  to  any  purpose,  but  those  of  the  quay  and 
harbour,  &c.    The  fund  arising  from  such  duties  had  in  fact  always  been  kept 
distinct ;  and  the  corporation  had  exercised  no  control  over  it,  except  for  the 
purposes  of  the  local  act.   £.  was  appointed  collector,  at  a  salary  under  that 
act    After  the  passing  of  stat  5  &  6  Will.  4'.  c.  76.,  the  council  elected 
for  the  borough  continued  the  office  of  collector,  but  appointed  another 
person  in  place  of  £. :  —  It  was  decided,  that  £.  was  not  entitled  to  com- 
pensation by  stat.  5&  6  Will  4'.  c.  76.  s.  66.  as  a  person  removed  from  his 
office  under  the  provisions  of  that  act  (3),  I^ord  Denman  observing,  <<  We 
are  not  satisfied  upon  the  affidavits,  that  the  removal  of  Mr.  Edwards  has 
been  made  without  just  cause.     Unexceptionable  reasons  were  stated  for  it 
upon  the  arganaent ;  but,  without  deciding  that,  which  is  not  properly  of  our 
jurisdiction,  we  may  add,  that  we  have  come  to  our  conclusion  with  the  less 
Tegret,  because  it  seems  clear,  that  those  dues  out  of  which  his  salary  was  paid, 
do  not  become  a  part  of  the  borqugh  fund  ;  and  therefore,  there  would  be  Borough  fund 
an  inconeraity,  almost  an  iniustice,  in  makini?  that  fund  chargeable  with  anv  'V^  liable,  if 

,        \        .       ,  i...       TT  t  .    J    1  .,    .  ,      .        the  dues  do  not 

compensation  for  the  loss  of  it     Upon  the  ground,  however,  that  be  has  become  pan  of 

not  been  removed  under  the  provisions  of  stat.  5  h  6  Will.  4-.  c.  76.,  we  ^^^  borough 

think  this  rule  must  be  discharged." 

In  Reffina  v.  Derby  {Mayor  of)  (4)  it  appeared^  that  a  person  named  Constables. 

(1)  Regina  v.  Norwich  {Mayor  of),  8  A.  moval,  he  was  an   officer  of  the  borough 
&  £.  6S3.  within  the  meaning  of  stat.  B  ^^  Will.  4. 

(2)  Ibid.  c.  76.  s.  66.  ?     Ibid. 

(3)  JUgina  v.  Ptiole(  Corporation  of),  7  A.         (4)  MS.  Nov.  7.  183^. 
8b  £.  730.      Qmgre,  Whether,  before  his  re- 
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Newton  had  been  appointed  a  constable  by  the  corporation  of  Derby  in  the 
year  1812,  and  had  continued  in  the  office  until  the  passing  of  the  Refbno 
Act,  when  he  was  removed  by  the  new  corporation,  who  placed  the  office 
upon  a  footing  different  from  that  on  which  it  had  stood  before.  Upon  hii 
removal  from  office,  Newton  applied  in  the  usual  way  to  the  corporaticmande 
the  Municipal  Corporation  Act  for  compensation  for  the  loss  of  his  office,  but 
they  rejected  his  application  :  he  then  appealed  to  the  lords  of  the  treasury, 
and  they  made  an  order  directing  the  corporation  to  grant  him  an  annuity 
of  S7Lj  and  to  execute  a  bond  for  securing  it.  The  corporation,  however, 
continued  to  refuse  compliance,  although  repeated  applications  were  made 
to  them  upon  the  subject.  Upon  these  facts,  Mr.  Justice  Littiedale  granted 
a  rule. 

A  mandamus  lies  as  a  matter  of  course  to  put  the  corporate  seal,  when  re- 
quisite, to  a  certificate  of  the  election  of  a  corporate  officer,  if  there  be  so 
affidavit,  that  the  applicant  had  the  majority  of  legal  votes.  (1) 

The  writ'  likewise  lies  against  a  company  to  reinstate  and  lay  down 
a  railway^  where  it  was  made  under  the  authority  of  an  act  of  parliament, 
by  which  the  proprietors  were  incorporated,  and  by  vhich  it  was  provided, 
that  the  public  should  have  the  beneficial  enjoyment  of  the  same,  but  by 
the  company  subsequently  taken  up.  (2) 

It  has  been  held,  that  a  mandamus  lies  against  a  railway  company  to 
proceed  with  the  whole  line  according  to  the  act  of  pariiament,  or  for 
deviating  therefrom,  or  to  purchase  the  necessary  lands,  although  the 
pany  neither  have,  nor  can  without  a  new  act  raise  funds  sufficient  to 
plete  the  line.  (3) 

A  mandamus  to  a  railway  company,  commanding  them  to  summon  a  jury 
to  assess  compensation  to  a  claimant,  will  not  be  granted  where  it  appeirs 
that  the  works  calculated  to  damnify  the  claimant  are  still  bandjide  pro- 
ceeding, although  the  applicant  also  claims  for  land  taken  by  the  compsay, 
and  considerable  delay  has  taken  place  since  the  commencement  of  the 
works.  (4) 

The  London  and  Southampton  Railway  Act  (5)  provides,  that  aB 
tenants  from  year  to  year  shall  deliver  up  possession  to  the  company  st 
the  expiration  of  six  calendar  months  next  after  notice,  whether  web 
notice  be  given  with  reference  to  the  commencement  of  the  tenancy  or  noti 
and  whether  before  or  after  the  purchase  of  the  lands  by  the  company,  or 
at  such  time  after  the  expiration  of  the  notice  as  they  shall  be  reqalred; 
and  that  where  any  such  tenant  shall  be  required  to  give  up  possessicm 
before  the  expiration  of  his  term  or  interest,  the  company  shall  make  coa- 
pensation  for  the  value  of  his  unexpired  term  or  interest.  On  the  lOth  of 
January  the  company  gave  six  months'  notice  under  the  act  to  a  teoaal 


(1 )  Bex  ▼.  York  (Mayor  of),  4  T.  R.  699. 

(2)  Bex  ▼.  Swem  BaUway  Comp,  3  B. 
&  A.  646. 

(S)  Begina  v.  Eoitem  Counties  Bailway 
Comp,  10  A.  &  £.  53.  The  mandamus  8ug> 
gested  that  the  company  had  been  required 
to  define  the  deviations,  and  complete  the 
railway  to  Norwich  and  Yarmouth,  but  that 
they  had  refused  and  neglected  to  purchase 
the  necessary  lands  between  Colchester  and 
Norwich,  and  Norwich  and  Yarmouth,  or 


set  out  the  deTiations,  or  to  make  and  eoS' 
plete  the  railway.  There  was  no  avenB*"* 
that  the  company  had  abandoned  the  <fe^ 
or  were  not  proceeding  with  all  cop^p**^ 
speed,  or  that  a  reasonable  time  bad  ebpa^ 
without  proper  preparations,  or  that  »"*' 
tions  would  be  eipedient :  —  Held,  thai  the 
mandamus  was  insufficient. 

r4>  Exp.  Parka,  9  Dowl.  P.  C  SU- 

(5)  ^8c5  Will.  4,  c,  IxxxviiL 
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from  Tear  to  year,  whose  holding  began  at  Christmas ;  after  the  expiration  When  the 

of  the  notice,  the  tenant,  who  had  refased  to  quit  without  compensation,  ag  o^anto) 

was  told  by  the  company,  that  possession  would  not  be  required  till  Christ-  ok  refused. 


bus;  the  company  did  not  take  a  conveyance  of  the  reversion  till  25th  of 
August:  —  It  was  held,  that  the  tenant,  who  voluntarily  continued  to 
occupy  as  usual  till  Christmas,  was  in  the  same  situation  as  if  a  regular 
landlord's  notice  had  been  originally  given  to  him,  and  was,  therefore,  not 
eotitled  to  compensation ;  Lord  Denman  observing,  <'  It  makes  no  dif- 
ference that  the  company  were  not  landlords  when  they  gave  the  notice 
io  Janoary ;  that  notice  was  undoubtedly  meant  to  operate  under  the  act, 
and  would  have  done  so  but  for  the  subsequent  conduct  of  the  parties."  (1) 

A  mandamus  lies  to  compel  a  canal  company  pursuant  to  the  provisions  Inland  Navi- 
of  an  act  of  parliament,  to  proceed  to  an  assessment  of  the  value  of  land  °'*'"<'*  Com- 
taken  by  them  for  the  purposes  of  the  canal.  (2) 

The  writ  will  likewise  be  granted  to  arbitrators  under  a  canal  act  to  ap-  Arbitrators  to 
point  an  umpire.  (3)  appoiat  an  um- 

A  canal  company  were  empowered  by  stat.  10  Geo.  3.  c.  IH.  to  pur-  ^  *     ... 
cbase  lands^  or  to  take  from  unwilling  owners  upon  making  compensation,  be  granted,  if 
The  contracts,  sales,  &c.  were  to  be  enrolled  with  the  clerk  of  the  peace  for  the  party  be  in 
the  county,  at  the  expense  of  the  company ;  and  true  copies  of  which  were  to  possession  of 
be  evidence  in  all  courts.   The  lands  were  to  be  vested  in  the  company  upon  land  for  a  long 
the  payment  or  tender  of  the  sum  contracted  for  or  assessed  as  compensation.  ^^    ' 
A  kmdowner  applied  for  a  mandamus  requiring  the  company  to  enrol  all 
contracts,  &c.  relating  to  certain  lands  which  had  been  taken  by  them  from 
his  estate,  alleging  that,  at  a  late  trial  between  himself  and  the  company, 
it  had  been  material  for  him,  in  order  to  avail  himself  of  privileges  con- 
ffned  by  the  statute,  to  prove  that  the  company  had  taken  lands  from  his 
tttate,  and  that  he  had  incurred  great  expense  in  procuring  secondary  evi- 
dence»^for  want  of  enrolment  of  a  contract  which,  he  was  informed  and 
believed  had  been  made  under  the  circumstances  in  which  enrolment  was 
prescribed  by  the  statute.     But  it  appearing,  that  the  company  had  been  in 
vndisturbed  possession  of  the  lands  in  question  for  sixty-five  years,  the 
eonrt  refused  a  mandamus*  (4) 

In  order  to  induce  the  court  to  issue  a  mandamus  to  a  canal  company  Where  a  clear 
lo  make  compensation  to  a  claimant,  a  clear  refusal  on  the  part  of  the  '^^'^  ^  ^^^^ 

*  compensation 

Bompany  must  be  shewn ;  mere  delay  in  attending  to  the  claim  is  not  suf-  must  be  shewn 
icient  (5)                » 

In  Regina  v.  Swansea  Harbour  {Trustees  of)(6)y  who  were  empowered  Where  the 

ly  act  6  &  7  WilL  ^.  c.  cxxvi.  to  purchase  lands  for  certain  purposes,   it  ^"^**7d  toen- 

ippeared  that  the  trustees  offered  money  for  certain  land ;  the  landholder  force  an  inqui- 

id  not  accept  it,  but  desired  that  the  amount  (in  accordance  with  the  ***^°"  f**'  ®®™' 

pregoing  act)  might  be  settled  by  a  jury.    In  the  mean  time,  at  their  ^^^^^  ^  local 

iquest,  he  consented,  that  they  should  take  possession,  agreeing  to  pay  him  act. 
kterest  on  the  amount  of  the  future  compensation.     The  inquiry  was  held, 
id  compensation  assessed.     An  inquisition  was  drawn  up,  purporting  to 

(1)  Betfina  ▼.    London  and   Southampton         (4)  Regina  v.   Leeds  to  Liverpool  Canal 

aOmay  Camp,  lO  A.  &  £.  S.  Navigation  Comp.  1 1  A.  &  £.  316. 

(3)  Rex  ▼.  Siain/orth  Canal  Comp.  1  M.         (5)  Regina  y.  fFilU  and  Berki  Canal  Comp. 

&  32.  8  Dowl.  P.  C.  623. 

(3)  Rex  r.  Goodrich,  3  Smith,  388.  (6)  8  A.  &  E.  439. 
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be  granted  to 
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tive title. 
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a  complaint. 


be  taken  at  sessions  under  the  act,  and  stating,  that  the  trustees  and 
landlord  appearing  by  their  counsel,  the  jurors  being  sworn  to  inquire  of 
the  purchase  money  of  the  lands  (specified),  and  recompense  for  damage, 
did  assess  and  give  a  verdict  for  the  sum  of  &c.  for  the  land,  and  the  sam 
of  &c.  for  damages ;  whereupon  the  said  court  did  adjudge  and  order  the 
said  sums  to  be  paid  by  the  trustees.  On  cross  motions  for  a  nuadnam 
to  pay,  and  a  certiorari  to  bring  up  the  inquisition^  it  was  held,  that 
the  non  statement  in  the  inquisition  of  any  preliminary  requisite  to  the 
taking  of  it  (as  twenty-one  days*  notice  to  treat)  could  not  be  insisted 
upon  by  the  trustees,  whose  business  it  was  to  institute  the  prooeedingi; 
that  the  fact  of  differences  having  existed  sufficiently  appeared  by  the  in- 
quisition; that  the  inquisition  was  not  irregular  in  omitting  to  state, 
whether  or  not  the  sum  assessed  exceeded  or  equalled  the  sum  offered  hj 
the  trustees ;  and  the  court  granted  a  mandamus^  and  discharged  the  role 
for  a  certiorari. 

The  Deptford  Pier  Company  were  authorised  by  act  5  Will.  4<.  c  xiiL  to 
take  lands  for  the  purposes  of  the  act,  the  compensation  money  to  be 
assessed  by  a  jury^  on  refusal  by  the  proprietor  to  treat  after  notice,  and  io 
some  other  cases.  If  the  company  should  not,  within  three  years  after  the 
passing  of  the  act,  agree  for,  or  cause  to  be  valued  and  paid  for  acoordio^ 
to  the  act,  the  premises  to  be  purchased,  the  powers  given  them  were  to 
cease,  except  with  consent  of  the  owners  and  occupiers.  Sect.  68.  directed 
that,  on  j3ayment  of  the  purchase  money  assessed,  either  to  the  proprietor, 
or,  if  he  should  "  not  be  able  to  make  a  good  title,"  then  into  the  Bank  of 
England,  in  the  manner  and  for  the  purposes  specified  by  the  act,  it  shodd 
"  be  lawful"  for  the  company  to  enter,  and  the  lands  should  from  thence- 
forth vest  in  them.  Sect.  80.  empowered  them  to  resell  lands  purdosed 
but  found  unnecessary.  The  company  gave  notice  of  treating  for  lands  ia 
the  possession  of  C.  A  jury  was  summoned,  and  assessed  the  purchase 
money.  C.  offered  to  convey  and  give  possession,  but  was  unable  to  dedace 
a  complete  title,  though  he  offered  one,  which,  as  he  contended,  ought  to  be 
satisfactory.  The  company  refused  to  complete  the  purchase.  On  motioo 
by  C.  for  a  tnandamtis  to  them  to  pay  the  purchase  money  to  C.  or  into  the 
bank,  it  was  held,  that  an  affidavit  by  C,  shewing  merely  that  he  was  not  ia 
a  situation  to  complete  the  title,  and  had  suggested  a  payment  into  the  bank 
to  save  expense,  was  not  sufficient  for  the  writ  (1 ) 

But  the  writ  was  granted  on  affidavit  shewing,  that  C.  had  endeavoared 
to  obtain  a  complete  title,  but  could  not,  and  that  after  the  assessment,  and 
during  the  dispute  on  title,  three  years  from  the  passing  of  the  act  expired 
was  held  no  ground  for  refusing  the  writ  (2) 

By  an  inland  navigation  act  (35  Geo.  3.  c.  106.)  it  was  enacted,  thatanj 
person  aggrieved  by  the  works  might  complain  to  the  commissioners  of  the 
navigation  at  one  of  their  meetings,  and  they  should  hear  such  complaifit» 
and  report  upon  it  to  a  subsequent  meeting,  which  should  make  such  order 
and  give  such  satisfaction  as  should  be  thought  just  and  reasonable,  with  an 
appeal  to  quarter  sessions  by  any  party  dissatisfied  with  any  judgment  of 
the  commissioners. 

A  party  aggrieved  required  satisfaction  of  the  commissioners  (October 


(1)  Reffina  v.  Deptford  Pier  Camp,  8  A.  &  £.  911. 


(2)  Ibid. 
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6th)k  and  had  several  communications  with  them,  but  received  no  definite 
answer.    He  then  (January  18th)  demanded^  in  the  manner  prescribed  by 
the  act^  that  the  commissioners  should,  at  their  next  meeting,  hear  and 
report  upon  his  complaints,  stating  that  he  would,  on  that  occasion,  be  pre- 
pared with  evidence  of  the  alleged  injury.     His  agent  attended  the  meeting 
(February  8th)  with  the  witnesses ;  but  they  were  ordered  to  withdraw,  and 
00  adjudication  was  made  on  his  complaint,  the  previous  question  being 
moved  and  carried.     No  explanation  was  given  to  the  complainant     The 
commissioners  had,  on  his  first  application,  laid  a  case  before  counsel,  but 
had  not  been  able  to  obtain  the  opinion  by  February  8th^  for  which  reason 
they  made  no  communication  to  the  complainant,  fearing  that  if  made,  it 
might  be  treated  as  an  adjudication.     The  opinion  was  made  (March  244h) 
too  late,  as  the  commissioners  alleged,  for  notice  to  be  given  to  the  com- 
plainant of  a  hearing  at  their  next  meeting  (March  30th).     After  that 
meeting,  and  before  the  subsequent  one,  the  complainant  moved  for  a  man' 
damns  to  the  commissioners  to  hear  and  report  upon  his  complaint:  — 
It  was  held,  that  the  conduct  of  the  commissioners  was  a  virtual  refusal 
to  hear;  and  a  rule  absolute  was  granted,  with  costs  (1);  Lord  Denman 
observing,  "  No  satisfactory  communication  had  been  made  to  Lord  Boston, 
Dor  any  time  pointed  out  at  which  the  commissioners  would  be  willing  to 
proceed." 

The  conservators  of  Bedford  Level  moved  for  a  mandamus  to  land- 
owners to  amend  and  heighten  certain  banks  within  the  Level,  which  they 
were  liable  to  repair  rcUione  tenurcB,  and  which  were  alleged  (but  not  ad- 
mitted) to  be  in  a  dangerous  state.  But  the  writ  was  refused,  inasmuch  as 
Stat  15  Car.  2.  c.  17.  s.  5.  gave  the  conservators  within  the  Level  the  author- 
ity of  commissioners  of  sewers,  and  therefore  they  had  a  sufficient  remedy 
in  their  own  hands.  (2) 

A  mandamus  lies  against  a  water  company,  incorporated  by  statute,  com- 
manding them  to  issue  their  warrant  for  a  jury  to  assess  damages  to  a  mill 
belonging  to  A.  B. ; — and  if  the  jury  be  summoned  in  obedience  to  the  man^ 
damusy  and  assess  a  compensation  to  A.  B.,  and  the  company  refuse  to  pay 
the  same,  or  the  costs,  a  mandamus  will  lie  to  enforce  payment  of  the  com- 
pensation, though  the  statute  may  have  made  the  verdict  and  judgment 
records  of  the  quarter  sessions ;  and  the  company,  in  shewing  cause  against 
the  rule  for  a  second  mandamus,  will  be  precluded  from  contending,  that 
the  injury  sustained  by  A.  B.  was  not  within  the  act,  or  that  all  prelimi- 
naries necessary  to  support  the  first  mandamus  were  not  fulfilled. . 

It  will  also  be  presumed,  that  all  formal  preliminaries,  essential  to  the  ver- 
dict, have  been  fulfilled,  in  default  of  evidence  to  the  contrary.  But  if  the 
jury,  have'  assessed  a  compensation  to  A.  B.  without  noticing  the  interest 
of  any  other  person,  it  will  not  be  presumed,  in  the  absence  of  an  affidavit, 
that  they  have  given  such  compensation  for  a  larger  interest  than  A.  B.  really 

had.  (3) 

If  a  depositor  in  a  savings'  bank  call  upon  the  trustees  for  his  deposit, 
which  is  not  paid  in  consequence  of  an  embezzlement  committed  by  the 
clerk,  and;  on  the  same  account,  none  of  the  other  deposits  are  forthcoming, 


Wh«v  the 
Writ  will 
be  okantbd 
ok  kefosbd. 


Where  com- 
missioners pos- 
sess authorit} 
in  their  own 
hands  to  re- 
dress a  griev- 
ance. 


Water  Com- 
panies. 


Trustees  of 

Savings* 

Banks. 


(1)  Regitut  v.  Thamei  and  Isis  (^Commu-         (3)  Rex  ▼.   NotHngham  Old  Water  Workt 
tienen  of  Uu  NavigaHon  of),  8  A.  &  E.  901.      Camp,  6  ibid.  355. 

(2)  Regina  ▼.  Gamble,  11  ibid.  69. 
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MANDAMUS. 


When  the 
Writ  will 
be  oramtkd 
or  refused. 


When  the 
Writ  will  not 
BE  granted. 

Generally. 

Quare  impedit, 

«  That  which 
ifl  likely  to  be 
done.** 

Liability  to 
action. 

To  execute  one 
part  of  a  power 
granted  by 
statute. 

Ministerial  of- 
ficers. 

Private  officers. 

Equitable  right 
on  a  trust. 

Officer  neglect- 
ing his  duty. 


taken  away. 

Payment  or 
Money  to  the 
Treasitrer  of 
a  Borough.   * 


Judge  of  As- 
size. 

To  grant  a 
warrant  of  re- 
stitution under 
Stat.  8  Hen.  6. 
c.  9. 


such  single  depositor  may,  under  stat.  9  Geo.  4.  c  92.  8. 45.»  call  upon  the 
trustees  of  the  bank  to  appoint  an  arbitrator  on  their  part  for  the  purpose 
of  adjudicating  on  the  dispute  touching  such  depositor's  daim ;  and  the  court 
will  issue  a  mandamus  to  the  trustees  if  they  refuse.  (1)  But  a  mandaim 
will  not  be  issued  requiring  trustees  of  a  savings'  bank  to  refer  a  dispute  to 
arbitration  under  stat.  9  Geo.  4s  c  22.  s.  45.>  if  the  inquiry  can  have  do 
result  (2) 

Mandamus  will  not  be  granted  where  there  is  another  specific  remedf) 
as  by  information  in  nature  of  a  quo  warranto  (S)»  or  a  quare  impedit{^)\ 
or  to  do  that  which  is  likely  to  be  done  (5) ;  or  to  compel  the  repair  of  a 
turnpike  road  (6) ;  or  where  a  man  would  be  liable  to  an  action  by  obeying 
the  writ  (7),  except  under  stat  11  Geo.  1.  c.  18.,  upon  which  a  numdamu 
lies,  notwithstanding  a  penalty  begiven.(8)  Neither  does  the  writ  lie  to  exe- 
cute one  part  of  a  power  granted  by  act  of  parliament  (9) ;  or  against  the 
governor  and  company  of  the  Bank  of  England  to  tranafer  stock,  because 
the  party  has  his  remedy  by  cusumpsit  (10) ;  but  it  is  no  objection  to  the 
issue  of  the  writ  to  do  a  particular  act,  that  an  indictment  will  also  lie  for 
the  omission  to  do  that  act. 

A  mandamus  will  not  be  granted  to  a  ministerial  officer,  such  as  the 
treasurer  of  a  county,  or  a  constable,  to  obey  an  order  of  the  court  of  qoarter 
sessions  (11) ;  nor  to  the  holder  of  an  office  of  a  private  nature,  and  which  is 
not  permanent,  such  as  vestry  clerk  (12) ;  nor  to  enforce  a  mere  equitable 
right  on  a  trust  (13) 

The  writ  will  be  issued  whenever  any  public  officer  (14*)  has  neglected  his 
duty ;  but  there  is  considerable  doubt  whether,  when  an  officer  refuses  to  do 
his  duty,  he  being  amenable  to  other  persons,  the  court  will,  under  anj  ci^ 
cumstances,  interfere  by  mandamus,  (15) 

Where  the  writ  of  certiorari  is  taken  away,  the  court  will  not  indireetlj 
bring  proceedings  under  review  by  mandamus.  (16) 

The  court  will  not  grant  a  mandamus  commanding  a  party  to  pay  money 
to  the  treasurer  of  a  borough,  under  stat  5  &  6  Will.  4.  c.  76.  a.  92.,  unles 
the  application  be  made,  either  by  the  treasurer,  or  after  he  has  beeo  re- 
quired to  demand  the  payment,  though  the  party  applying  for  the  mandBr 
mus  be  ultimately  entitled  to  the  money.  (17) 

Under  stat  8  Hen.  6.  c.  9.,  if  an  indictment  for  forcible  entry  and  detains 
be  found  by  the  grand  jury  at  the  assizes,  and  application  be  thereon  made 


( 1 )  nexv,  Mildenhatt  Savinpa'Bank  (  Tnu- 
tees  of),  6  A.  &  £.  952.  Qtuere,  Whether, 
on  such  arbitration,  the  trustees  would  be  ex- 
empted from  personal  liability  by  stat  9  Geo. 
4.  c.  92.  s.  9.f  in  a  case  where  the  default 
took  place  before  the  statute,  or  generally  ? 

(2)  Regina  V;  Northwich    Savinga*  Bank,' 
9  A.  &  E.  729.,  ante,  2291. 

(3)  Bex  V.  Colchester  (Mayor  of),  2  T.  R. 
259.  Rex  y,  WhitstaMe  (Free  Fishers  of ), 
7  East,  353.  Rex  v.  Severn  Railway  Comp. 
2  B.  &  A.  646. »  vide  etiam  Rex  y.  Jeyes,  3 
A.  &  £.  422. 

(4)  Hex  ▼.  Chester  (Bishop  of),  1  T.  R. 
396.  Regina  v.  Exeter  (  Chapter  of),  12  A. 
&  E.  512. 

(5)  Anon.  Loffl,  148. 

(6)  Regina  v.  Oxford  Roads  (  Trustees  of), 
4P.&D.  154. 


(7)  Regina  v.  HeaOeote  (Sir  GOerl),  10 
Mod.  51. 

(8)  Rex  ▼.  Everet,  R.  T.  H.  261. 

(9)  Rex  Y.  Birmingham  Canal  Natig^t^ 
2  W.  Black.  708. 

(10)  Rex  Y.  Enfi^and  (Bank  of),  D(«K* 
524. 

(11)  Rex  V.  Brigtow,  6  T.  R.  168.  *» 
V.  Surrey  (  County  Treasurer  of),  1  Chitt  0U 
vide  etiam  Rex  v.  Johsuon,  4  M.  &  &  ^1^ 

(12)  Rex  v.  Croydon  (  Churchwardens  *f> 
5  T.  R.  713. 

(13)  Rex  Y, Stajffbrd (Marquess ofysm- 

646. 

(14)  Rex  V.  Jeyes,  3  A.  &  £.  416. 

(15)  Ibid. 

(16)  Rexy,rorkshire,WestRitUny('Mk0 

of),  1  A.  &  £.  563.     3  N.  &  M.  ao?. 

( 1 7)  Regina  v.  FVost,  8  A.  &  E.  SSS. 
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to  tbe  judge  of  assize  to  grant  a  warrant  of  restitution,  it  is  in  his  discretion      Whin  the 
whether  he  wUl  grant  it  6r  not  ^*"  "^''-^ 

rp,  -  .  *•*  GRANTED 

Therefore,  when  the  judge,  upon  such  an  application,  made  on  affidavit,  oh  refused. 
granted  a  rule  «m,  which  he  afterwards,  upon  cause  shewn  on  affidavit, 
discharged,  and  a  motion  was  made  to  the  court  (but  without  removing  the 
indictment)  for  a  mandamus  to  the  judge,  or  a  warrant  of  restitution,  the 
court  refused  to  interfere;  and  they  would  not  enter  into  the  question, 
whether  the  judge  had  exercised  the  discretion  rightly.  (1) 

A  mandamus  will  not  lie  to  the  benchers  of  an  inn  of  court  to  compel  them  inns  of  court 
to  call  a  student  to  the  bar  (2) ;  nor  to  compel  them  to  admit  an  individual  to 
be  a  member  of  the  society,  for  the  purpose  of  qualifying  himself  to  become 
a  barrister  (3);  nor  to  the  principal  and  ancients  of  Barnard's  Inn  to  admit 
an  attorney  into  the  society  (4-);  nor  for  a  fellow  of  a  college  when  there  is  a 
visitor  (5) ;  nor  to  a  visitor  when  acting  under  a  visitatorial  authority.  (6) 

A  mandamus  does  not  lie  for  a  fellow  of  the  college  of  physicians  (7)}  or  Colleges  of 
Ui  swear  in  a  surgeon.  (8)  The  charter  of  the  college  of  surgeons  directs  the  P^y^c'^n*  and 
censors,  &c.,  upon  request,  to  examine  every  person  who  shall  have  served  an 
apprenticeship  of  five  years  to  any  regularly  educated  surgeon : — and  where 
the  censors^  &c.  refused  to  examine  a  candidate,  upon  the  ground  that  the 
person  to  whom  he  served  his  apprenticeship  was  not  a  regularly  educated 
snrgeoD,  as  he  had  only  received  a  diploma  from  the  coUege  of  Glasgow^ 
and  had  kept  an  apothecary's  shop — a  mandamus  was  refused  to  compel 
the  examination  of  the  candidate,  the  censors^  &c  not  having  acted  capri- 
ciously, partially,  or  on  false  principles  in  his  rejection.  (9) 

A  mandamus  will  not  lie  to  an  insurance  company  to  transfer  shares   Insurance 
standing  in  the  name  of  a  bankrupt  into  the  names  of  the  assignees ;  for  Company. 
otherwise  the  court  would  be  called  upon  to  interfere  in  all  cases  of  dispute 
between  the  members  of  private  corporations,  which  is  inconsistent  with  the 
character  of  the  writ,  it  being  a  high  prerogative  one,  and  confined  to  cases 
of  a  public  nature.  (10) 

The  writ  will  not  be  issued  to  the  treasurer  of  a  county  to  reimburse  consta*  Treasurer  of 
Wes  who  have  expended  money  in  conveying  rogues^  vagabonds,  and  disorderly  ^  County. 
perw>ns,  it  being  a  question  over  which  the  sessions  have  jurisdiction*  (11) 

A  mandamus  will  not  lie  to  the  officers  of  customs  to  register  a  ship  trans-   Officers  of 
ferred  by  the  survivors  of  two  part  owners,  merchants,  on  the  ground,  that  the   Customs. 
executors  of  the  deceased  part  owner  ought  to  have  joined  in  the  transfer.  ( 12) 
Nor  to  the  commissioners  of  customs  to  grant  a  ship's  registry  de  novo,  if  Registering  of 
not  expressly  ordered  to  do  so  by  statute.  (IS)  ****P®* 

A  mandamus  will  not  lie  to  compel  a  constable  to  pay  money  levied  by   Consubles. 
him  under  a  distress  and  sale,  and  who,  under  an  idea  of  its  having  been 

(1)  JUffina  ▼.  Borland,  8  A.&  E.  826.  (9)  Rex  v.  CcUege  of  Surgeons,  1  Hud- 

(2)  Rex    y.  Grajf^s   Inn  (Benchers  of),    son  &  Brooke  (Irish),  475. 

Doug.  353.  (10)  Rex  v.  London  Assurance  Comp.  5  B. 

(3)  Rex  V.  Lincoln's  Inn  {Benchers  of),  4  &  A.  899.      Rex  v.  England  (Bank  of),  2 
B.  &  C.  855.      7  D.  &  R,  351.  ibid.  620. 

(4)  Rex  Y.  Barnard's  Inn  (Principal  and         (11)  Rex  v.  Erie,  2  Burr.  1197. 
Ancients  o/"),  5  A.  &  E.  17.  (12)  Rexy.  Liverpool  (Collector  of  Customs 

(5)  Rexy.  Ely  (Bishop  of  ),IW.  Black.85.  of),  2  M.  &  S.  223. 

•  (6)  IbicL     2  T.  R.  345.  (13)  Rex  v.  London  (Collector  of  Customs 

(7)  Rex  y.  Physicians  (President  of),  7  of),  1  M.&a262.    Abbott  on  Shipping,  by 

T.  R.  282.  Shee,  54. 
(S)  Anon.  7  Mod.  118.     Comb.  41. 
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"When  the 
Whit  will 
be  granted 
or  refused. 

Repairs  of 
roads. 

Nuisance. 

Witnesses  in 
India. 


Inspectiok 
AND  Produc- 
tion OP  Re- 
cords. (6) 

To  deliver  up 
public  docu- 
ments to  the 
constilued  au- 
thorities. 

Restoration  of 
records. 


Corporators. 


County  treasu- 
rer. 

Stat  12  Geo.  2. 
c.  29.  s.  7. 


erroDeous,  had  restored  the  money  to  the  purchaser,  and  the  goods  to  the 
owner ;  because,  if  the  writ  were  issued  and  disobeyed,  the  court  would  only 
fine  for  the  contempt,  and  that  the  magistrates  could  do.  (1) 

The  writ  will  not  be  issued  to  ascertain,  which  of  two  parties  is  liable  to 
repair  a  road  under  local  acts  of  parliament.  (2) 

A  mandamus  will  be  granted  to  abate  a  nuisance.  (S) 

Under  stat  IS  Geo.  3.  c.  63.  the  court  will  grant  a  mandamus  to  the  court 
in  India,  to  examine  witnesses  on  behalf  of  the  defendant  in  a  civil  action  (4); 
— but  the  court  cannot  do  so,  in  an  action  at  the  suit  of  the  crown.  (5) 

A  mandamus  lies  to  deliver  up  public  documents  to  the  constituted  author- 
ities (7) ;  and  it  seems  that,  such  papers  cannot  be  retained  by  a  creditor 
as  a  lien  for  money  advanced.  (8)  The  writ  also  lies  to  compel  the  deliverr 
of  records  which  concern  the  public  administration  of  justice,  to  a  new 
officer  (9) ;  or  against  old  overseers  to  compel  them  to  deliver  their  public 
books  and  papers  to  their  successors  (10),  and  to  pass  their  accounts  if  re- 
quired to  do  so  by  statute.  (11)  But  a  mandamus  to  the  old  churchwardeDs 
to  deliver  up  the  parish  books  has  been  denied.  (12) 

Any  person  having  Biprimd  facie  right  to  a  public  office,  has  a  right  to 
inspect  every  document  relating  to  that  title,  and  would  obtain  the  writ  for 
such  inspection,  previously  to  the  institution  of  any  suit.  (13) 

.  A  resident  inhabitant  of  a  town  corporate  has  a  right  to  inspect  and  take 
copies  of  a  bye-law  of  a  corporation  pending  an  action  against  him  for 
breach  of  the  same,  although  he  may  not  be  a  corporator.  (14*) 

By  stat.  12  Geo.  2.  c.  29.  s.  7.  the  treasurer  of  every  county  is  to  keep 
books  of  entries  of  sums  received  and  paid  by  him,  and  is  also  to  deliver  in 
accounts  to  the  justices  at  every  quarter  sessions,  with  vouchers ;  and  by 
sect.  8.  the  accounts  and  vouchers,  after  having  been  passed  by  the  justices, 
are  to  be  deposited  with  the  clerk  of  the  peace,  who  is  to  keep  them  among 
the  records  of  the  county,  to  be  inspected  by  the  justices. 

A  treasurer  delivered  in  'documents,  consisting  of  separate  papen,  con- 
taining respectively  the  clerk  of  the  peace's  account  of  the  county  rate,  and 
other  charges  to  the  treasurer's  debit,  and  also  the  bills  which  he  had  paid, 
and  the  vouchers.  At  the  same  time  he  exhibited  his  book  of  entries  of 
the  sums  received  and  paid.  The  justices  compared  the  book  with  the 
documents,  deposited  the  documents  and  vouchers  with  the  clerk  of  the 
peace,  signed  the  treasurer's  discharge  (under  sect  9.)  in  his  book  of  entries, 
and  returned  it  to  him  so  signed :  —  It  was  held,  1.  that  the  book  of  entries 
thereby  became  the  accounts  passed,  and  therefore,  that  such  book  was  to 
be  kept  by  the  clerk  of  the  peace,  not  by  the  treasurer  himself;  2.  that 


(1)  MorUy  v.  Stacker,  6  Mod.  83. 

(2)  Regina  v.  Oxford  and  Witney  Tum- 
pike  Roads,  12  A.  &  £.  427.,  sed  vide  Rex  v. 
Uandilo  Roads  (  Commissioners  of),  2  T.  R.  23  2. 

(3)  Rex  ▼.  SL  Johh's  College,  Cambridge, 
4  Mod.  237. 

(4)  GriUard  v.  Hogiu,  1  B.  &  B.  519., 
vide  anti,  1685 — 1695.  tit.  Evidence. 

(5)  Regina  v.  Wood,  9  Dowl.  P.  C.  310. 

(6)  Anti,  1689—1691.  tit.  Evidence. 

(7)  Ibid. 

(8)  Rex  V.  Ingram,  I  W.  Black.  50. 

(9)  Rex  V.  Nottingham  (Sheriff  of),  1  Sid. 
31. 

(10)  Rex  V.  Oapham,  1  Wils.  305. 


(11)  Rex  ▼.  Warwickshire  {Jusl^tarf),^ 
D.  &  R.  299. 

(12)  Rex  V.  Street,  8  Mod.  98,  99. 

(13)  Rex  V.  Newcastle  (Jffostmen  of),  Ar- 
1223.      Rex  v.  Lttcas,  10  East,  235. 

(14)  Harrison  v.  mfUams,  4  D.  &  aS9(X. 
vide  1  Stephens's  Corporatioii  Acta,  Sde^ 
455 — 461.  as  to  the  rights  of  inspeetkm 
under  stat.  5  8c  6  Will.  4.  c.  76. 


ing  cases  where  the  court  refused  to  inter- 
fere by  mandamus  for  the  inspection  oTeov^ 
poration  books,  vide  Rex  v.  Chester  (^"T^ 
of),  1  Chitt  477.     Herbert  v.  Askhamr^  I 
Wils.  297.,  anti^  1688, 1689.  tit  Eviotw:**- 
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a  mandamus  lay  to  the  treasurer  to  deposit  it ;  3.  and  this,  although  it  con-     When  tux 
tained,  besides  the  discharges  of  the  treasurer,  those  of  his  father,  who  had     bk^grakted 
been  treasurer  before  him,  and  had  passed  the  accounts  in  the  same  way.  (1)     o&  kbfused. 

A  mandamus  will  be  granted  to  the  steward  of  a  manor  to  allow  inspec-   steward  of  a  ~ 
tiou  of  the  court  rolls  to  two  tenants,  litigating  a  right  of  common  (2)  ;  to   manor. 
the  steward  of  a  manor  and  to  the  homage  to  hold  a  court,  and  present 
certain  conveyances  to  purchasers  of  burgage  tenements.  (3) 

The  fact  that  Gateshead  is  mentioned  as  a  "  borough"  in  schedule  A.  of  Where  ao 
8taL  5  &  6  Will.  4.  c.  76.,  and  that  in  the  some  schedule,  « the  borough-  ^"^^^J^"  to*** 
holders  and  freemen  of  the  borough  of  Gateshead  "  are  mentioned  in  con-  deliver  up 
nexion  with  it  as  the  "  corporate  body, "  is  not  conclusive  of  the  place  having  moneys  and 
been  a  borough,  or  the  borough -holders  and  freemen  a  municipal  corporation, 
before  the  statute.     And  on  evidence  to  the  contrary,  the  court  refused  to 
issue  a  mandamusy  calling  on  the  stewards,  &c.  of  such  borough-holders  and 
freemen  to  deliver  up  moneys  and  documents  to  the  corporation  established 
in  Gateshead  under  the  statute.  (4) 


3.  Inferior  Courts.  Inferior 

Courts. 
I.  Generally, 

A  mandamus  lies  to  an  inferior  court  to  compel  it  to  adopt  and  give   Generally. 
effect  to  the  necessary  proceedings.  (5) 

The  writ  will  likewise  be  issued  to  compel  an  inferior  jurisdiction  to 
grant  a  new  trial  in  a  cause  before  it,  in  which  alleged  injustice  had  been 
done  to  one  of  the  parties.  (6) 

• 

II.  Ecclesiastical  Courts  and  Institutions,  Ecclxsiasti- 

CAL  Courts 

A  mandamus  lies  to  prove  a  will  where  it  is  not  disputed,  or  if  there  be  no  and  Institu- 
wilJ,  to  grant  administration  (7) ;  to  declare  a  will  per  testes  (8)  ;  or  to  grant  "**'"• 
administration  to  the  next  of  kin,  but  not  to  a  particular  person.  (9)  When  Man- 

,  BAMUS  will  be 

A  Ks  pendens  is  a  sumcient  cause  against  a  mandamus  to  the  judge  of  granted. 

the  ecclesiastical  court  to  grant  probate  of  a  will.  (10)  .  Administra- 

The  writ  will  be  granted  for  the  inspection  of  churchwardens'  accounts  5*°"*  ^^^  P'^ 

under  stat  17  Geo.  2.  c.  38.,  but  the  applicant  must  state  some  special  Uecl  r'n 

reasons   for   which  he  wishes  to  see  their  accounts  (11);   to    compel  a  ^\\\  per  tegUa, 

bishop  ( 1 2)  to  grant  inspection  of  his  register  of  presentations  and  institutions  Administration 

to  a  living  within   his  diocese  to  a  person  claiming  the  right  of  patronage^  r^^^h^    T' 

although  the  bishop  himself  claimed  that  right,  for  such  register  is  of  a  en's  accounts. 

.    (1)  Rex  ▼.  Payn^  6  A.  &  £.  392.  (7)   Gray  v.  Tench,  Comb.  454.     Rex  v. 

(2)  i70yer«  ▼. /oxei,  5  D.  &  R.  484.  Rainet  {Sir  Richard),  UoXtj  310,     Dunkin 

(S)  Rexr.  Midhurst  (Borough  of),  iWils.  v.  Mun,   Sir  T.  Raym.  235.     yinon,  5  Mod. 

883.,  vide  anti^  1692.  tit.    Evidence,  pott,  374.      Offiy  y.  Beets,  1  Lev.  IBS,,  vide  post, 

2316.  2310. 

(4)  Rex  ▼.  Greene,  6  A.  &  E.  548.  (8)  Anon.  Comb.  289. 

(5)  Amhertfa  ease.   Sir   T.  Raym.   214.  (9)  Anon,  11  Mod.  137.     Rex  v.  Hay,  4 
1  Vent.  188.    Burgh  v.  Blunt,  10  Mod.  350.  Burr.  2295.     1  W.  Black.  640. 

Rex   ▼.    Surrey   {Justices  of),  2  Show.  74.  (10)  JLom^^ow  v.  BrfAeff,  1  W.  Black.  668. 

TrevagnitnCs  ease.  Comb.  203.     Thompson  v.  Rex  v.  Hay,  ibid.  640.     4  Burr.  2295. 

GoedfeUow,  2  Show.  185.  (11)  Rex  v.  Greame,  2  A.  &  E.  615.,  vide 

(6)  Exp.  Morgan,  2  Chitt  250.      Rex  v.  etiam  Bucks  {Justices  of),  3  N.  &  M.  68. 
Omyngham  {Marquess  of),  1  D.  &  R.  529.  (12)  Rex  v.  Ely  {Bishop  of),  8  B.  &  C. 
Ardem  t.  Conndl^  5  B.  &  A.  885.  1 12. 

7  H   3 


2310 


MANDAMUS. 


Inferior 
Courts. 


Whkrs  Mak- 
damu8  will  not 
bs  granted. 

Church  rates. 


To  admit 
allegationa. 

Administra- 
tion. 


Burial  of  the 
dead^ 


Dissenting 
minister. 


Proctor. 


public  nature ;  to  compel  a  dean  and  chapter  to  fill  up  a  vacancy 
canons  residentiary  (1);  to  admit  or  restore  prebendaries  (2) ;  to 
an  apparitor  general  (3),  parish  clerks  (4),  sextons  (5) ;  to  restore  tbe 
registrar  of  a  bishop's  court  (6);  to  the  ecclesiastical  court,  to  swear  in 
churchwardens  elected  by  the  parish  (7);  to  compel  the  warden  of  a  col- 
lege to  affix  the  common  seal  of  the  college  to  an  answer  of  tbe  felloirs,&c 
in  Chancer}",  although  the  warden  may  disapprove  of  the  answer  of  the 
fellows,  and  put  in  a  separate  answer ;  to  restore  a  schoolmaster  of  a 
grammar  school  founded  by  the  crown  (8);  and  to  restore  a  member  of 
an  university  improperly  suspended  from  his  degrees.  (9) 

The  writ  will  not  be  granted  for  a  matter  purely  of  ecclesiastical  cog- 
nisance, although  an  office  being  subject  to  the  ecclesiastical  court  is  uniin- 
portant 

A  matMUzmtiS  will  not  lie  to  churchwardens  to  make  a  church  rate  (10)» 
although  the  court  will  put  in  motion  their  functions  in  orififie,  t.e.to 
assemble  for  the  purpose  of  determining  whether  a  rate  shall  be  made.  (11) 
Neither  will  it  be  issued  to  the  court  of  delegates  to  admit  all^ation8(12); 
or  to  the  spiritual  court  for  not  delivering  up  a  will  concerning  land  (13); 
or  for  letters  of  administration  previous  to  an  application  to  the  spiritual 
court  (14);  or  for  an  administrator  durarUe  minori  ietate,  either  to  a  particolar 
person  or  generally  (15) ;  or  to  enforce  the  spiritual  court  to  grant  adniiDts- 
tration  according  to  their  sentence  (16);  or  after  administration  granted,  to 
transfer  it  to  another — because,  by  stat.  21  Hen.  8.  c.  5.  s.  3.,  the  spiritual 
court  ought  to  grant  it  to  the  next  of  kin ;  and  if  it  be  granted  to  another, 
the  grant  is  void.  (17) 

The  mode  of  burying  the  dead  is  a  matter  of  ecclesiastical  cognisaoce; 
and  therefore,  where  the  question  was,  whether  a  parishioner  had  a  right  to 
be  buried  in  a  churchyard  in  an  iron  coffin,  which  was  a  new  and  unusoal 
mode,  the  court  refused  a  mandamiu,  (18)  The  court  likewise  denied  tbe 
writ  to  a  rector  (19)  to  bury  a  corpse  in  a  vault,  or  in  any  particular  part 
of  the  churchyard,  he  having  a  right  to  exercise  a  discretion  on  the  subject 

A  mandamus  has  been  refused  to  restore  a  minister  of  an  endowed  dis- 
senting meeting  house,  because  it  did  not  appear,  that  he  had  complied  vith 
the  requisites  necessary  to  give  him  d^primd  facte  title.  (20) 

The  writ  will  not  be  issued  to  restore  a  proctor  in  the  spiritual  conrtSi 
because  <*  the  king  hath  two  jurisdictions,  one  temporal,  another  ecclesias- 
tical, and  they  have  different  laws  and  different  processes,  and  they  are 
judges  of  their  own  officers^  that  is  a  temporal  office ;  that  they  could  not 
take  notice  of  what  he  is,  or  what  estate  he  hath^  whether  for  life^  or  bor; 


(1)  Chichester  {Buht^  of)  v.  Hcarward^  1 
T.  R,  652.     Anon,  1  Vent.  115. 

(2)  Rex  V.  Norwich  (Dean  of),  Str.  159. 

(3)  Folke's  case,  cit.  per  cur.   in  Rex  v. 
Ward,  ibid.  897. 

(4)  Rex  V.   Ashion,  Sayer,  159.     Rex  v. 
Warren  (Clerky  Cowp.  371. 

(5)  Rex    y.    Kingideere   (^Churchwardens 
of),  2  Lev.  18.     lies*  case,  1  Vent.  143. 

(6)  Anon,  Comb.  264. 

(7)  Rex  V.  fFindham,  Cowp.  377. 

(8)  Rex  \.  Morpeth  (BaUiffs  of ),  Str.  58. 

(9 )  Rex  V.  Cambridge  (  University  of),  T. 
T.  19  Geo.  3. 

(10)  Rex  V.  Thetford  (Churchwardens  of), 
5  T.  11.  364. 


(11)  Rex  V.   Westminster  (Oturchetr^ 
of),  4  M.  &  S.  250. 

(12)  St.  David's  (Bishop  of)  v.  L^  * 
Ld.  Raym.  544. 

(13)  Sabine's  case,  I  Sid.  443. 

(14)  Sir  Richard  Rainess  case,lLd.BsjrB. 

262. 

(15)  Smithes  case,   Str.   892.     Bamaxi 
370. 

(16)  Anon,  Comb.  158. 

(17)  Blachborouffh  v.  Dams,  Camyn,  96- 

(18)  Rex  V.  Coleridge,  2  R  &  A.  806. 

(19)  Exp.  Blackmore,  1  B.  &  Ad.  IS2- 

(20)  Rex  V.  Jotham,  3  T.  R-  575. 
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that  he  is  a  spiritttal  person,  and  they  have  jurisdiction  of  him ;  that  they       Infcrior 
make,  and  they  may  unmake  him."  (I)  _  ^"*'^**_ 

An  aathority  was  given  by  patent  to  registrars  to  exercise  the  office  by  Registrars, 
theouelvesy  or  by  a  sufficient  deputy  to  be  appointed  by  the  registrars,  and 
allowed  by  the  bishop.  The  registrars  appointed  a  deputy ;  but  the  bishop 
difiapproved  of  the  appointment,  stating  that  he  had  good  and  sufficient 
reasons  for  so  doing,  but  did  not  allege  any  reasons.  An  application  for 
a  mandamus  to  the  bishop  to  admit  the  party  disapproved  of  was  refused, 
the  court  being  of  opinion  (2),  that  as  the  bishop  had  the  power  of  approv- 
ing or  disapproving,  they  could  not  call  upon  him  to  exercise  his  discretion 
in  a  particular  manner. 

A  mandamus  will  not  lie  to  the  archbishop  of  Canterbury  to  issue  his  Advocates, 
fiat  to  the  proper  officer  to  admit  a  doctor  of  civil  law ;  or  a  graduate 
of  Cambridge,  as  an  advocate  of  the  court  of  Arches  (3) ;  nor  to  a  visitor,  visitors, 
where  he  is  clearly  acting  under  a  visitatorial  authority.  (4) 


III.  Quarter  Sessions  and  Justices*  Quarter  Ses- 

sions AND  Ju»- 

The  court  has  two  jurisdictions  over  justices  of  the  peace  :  1st,  to  punish  '"^*'' 
and  restrain  them  when  they  exercise  a  jurisdiction  which  they  have  not;  ^"**''*'* 
zoly,  to  compel  them  by  mandamus  when  they  refuse  to  do,  what  by  law  issued. 

they  ought  to  do.  Jurisdiction 

The  court  will  grant  the  writ  against  justices  to  hear  a  legal  application,  f  *e^»«d  over 

although  the  justices  may  have  refused  to  hear  the  case  on  the  grounds  ^  ,         .     . 

—that  they  considered  they  had  no  jurisdiction.  (5)  application. 

The  court  of  Queen's  Bench  in  Ireland  granted  an  absolute  order  for  a  Excise  infor- 

fnandamus  to  magistrates  of  petty  sessions  to  hear  an  excise  information,  °^^<"^* 
where  they  had  refused  to  hear  it  until  they  should  have  the  opinion  of  the 
law  officers  of  the  crown  upon  an  objection  made  by  the  defendant's  at- 
torney ;  the  objection  being,  that  the  jurisdiction  of  the  magistrates  was 
taken  away  bj  a  notice  of  appeal  to  the  quarter  sessions  from  a  dismissal 
by  the  magistrates  of  a  former  information  for  the  same  cause,  having  been 
served  by  the  relator.  (6) 

Where  a  notice  of  appeal  described  the  order  of  removal  as  made  by  To  hear  an  ap- 

R.  H.  Cundy  and  another  magistrate,  instead  of  B.  Cundy,  there  being  two  P^»  magis- 

magistrates  in  the  county,  whose  respective  christian  names  commenced  refused  in  con- 

with  those  initials,  and  the  quarter  sessions  refused  to  hear  the  appeal  on  the  sequence  of  a 

ground  of  the  variance,  the  court  granted  a  mandamus  to  compel  the  hear-  christian  *name 

ingof  the  appeal  (7) ;  the  writ  has  likewise  been  issued  to  rehear  an  appeal  of  the  magis- 

against  an  order  of  removal  (8) ;  to  swear  overseers  to  their  accounts  (9) ;  ^^^of^r** 

moval. 

(1)  Per  cur.  in  Res  y.  OxendeUf  1  Show,     mandamus  to  issue  for  that  purpose.     Anon,    Rehearinff  ai>- 
217.  1  Crawford  &  Dix  (Irish),  195.  peals. 

(2)  Ibid.      Holt,  435.  (6)  Rex  v.  Gort  {Magistrate*  of),  1  Jebb   ^ 

(3)  Rex  Y.  Canterbury  {Archbishop  of)^  8     &  Symes  (Irish),  389. 

£airt,213.  (7)  Regina  v.  Denbighshire  {Justices  of ), 

(4)  Rex    ▼.   Ely  {Bishop  of),  2   T.   R.     9  Dowl.  P.  C.  509. 

845.  (8)  Rex  v.  Leicestershire  {Justices  of),  1 

(5)  Rex  ▼.    Kent  {Justices  of),  14  East,     M.  &  S,  442. 

399.  In  Ireland  the  court  wiU,  in  a  proper  (9)  Rex  v.  Middlesex  {Justices  of),  1  Wils. 
case,  make  an  order  directing  magistrates  to  125.  Rex  v.  Carter  {Sir  J.),  4  *T.'  R.  246. 
Reave  informations,  but  will  not  allow  a     Rex  v.  Poscoe,  2  M.  &  S.  343. 
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to  receive  an  appeal  against  overseers'  accounts,  thoagh  the  accounts  had 
not  been  previously  made  or  examined  at  the  special  sessions,  pursiuDt  to 
Stat.  50  Geo.  S.  c.  49.  s.  1.  (1) 

Magistrates  will  be  ordered  to  nominate  overseers  of  the  poor,  although 
the  time  mentioned  in  stat.  43.  Eliz.  c  2.  has  expired,  because  the  statutes 
for  the  relief  of  the  poor  are  to  be  construed  liberally  (2),  and  a  peremptory 
mandamus  will  be  issued  jn  the  first  instance  to  sign  and  allow  a  poofs 
rate (3) ;  but  it  will  not  be  granted  under  any  circumstances  with  a  direction, 
that  certain  persons  shall  be  inserted  in  the  rate.  (4) 

The  writ  has  likewise  been  issued  to  appoint  a  surveyor  of  highways,  if 
not  appointed  at  the  period  mentioned  in  stat  13  Geo.  3.  c  78.  s.  1.;  but 
that  statute  is  now  repealed  by  stat.  5  h  6  Will.  4.  c.  50. 

Although  the  court  will  not  issue  a  mandamtu  to  a  court  of  quarter 
sessions  commanding  them  to  grant  a  case,  yet  under  special  circumstauca 
the  sessions  will  be  commanded  to  state  a  case.  (5) 

The  court  will  not  interfere  to  regulate  the  practice  of  a  court  of  quarter 
sessions  unless  it  be  positively  shewn,  that  it  is  extremely  unjust,  because 
the  sessions  are  judges  of  their  own  practice.  (6) 

A  mandamtis  lies  to  amend  the  record  of  a  game  conviction  by  setting 
out  the  evidence  on  which  it  is  founded  as  nearly  as  possible  in  the  words 
used  by  the  witness.  (7) 

If  a  person  be  found  guilty  by  a  jury  at  a  session  irregularly  holden,  he 
has  a  right  to  have  the  record  of  the  proceedings  made  up  in  accordance  with 
the  facts^  and  the  magistrates  will  be  compelled  to  make  up  such  record.  (8) 

The  writ  has  also  been  granted  to  administer  the  oaths  to  a  teacher  of 
protestant  dissenters,  and  to  allow  him  to  make  and  subscribe  the  requi- 
site declarations  (9) ;  to  proceed  against  a  quaker  for  a  church  rate  (10); 
to  the  justices  and  the  clerk  of  the  peace  of  a  borough  to  permit  the 
attorney  on  behalf  of  certain  persons,  contributors  to  the  county  rate,  to 
inspect  and  take  copies  of  rates  made  for  the  borough,  and  all  orders  made 
for  the  expenditure  of  the  same,  and  the  several  orders  of  sessions  made 
thereon,  and  all  other  proceedings  and  documents  relating  thereto.  (11) 

The  court  will  not  grant  a  mandamtis  commanding  justices  to  do  an  act 
which  may  render  them  liable  to  an  action  (12) ;  and  under  that  principle,  a 
writ  was  refused  to  compel  a  magistrate  to  enforce  a  conviction,  when  it 
was  doubtful  whether  such  conviction  was  good  in  consequence  of  the  evi- 
dence not  having  been  stated  (13) ;  nor  to  do  that  which  may  occasion  costs 
for  which  they  have  no  means  for  reimbursement  (14);  but  the  court  viA 
put  justices  in  motion  in  cases  where  they  ought  to  act  (15) 


(1 )  5  B.  &  A.  535.    I  D.  &  R.  146.    Rex 
y.  Colchester  (^Justices  of)j  ibid.  454. 

(2)  Rex  V.  Sparrow,  Str.  1123. 

(3)  Rex  V.  Fishery  Sayer,  160. 

(4)  Rex   V.  Wechly  ( Churchwardens   of), 
Str.  1259. 

(5)  Exp.  Jarvin  (Inhab.  of),  9  Dowl.  P. 
C.  120.,  post,  2314. 

(6)  Rexv,  Essex  (Justices  of ),  2  Chitt.385. 

(7)  Rex  V.  Warnford,  5  D.  &  R.  489. 

(8)  Rex  Y.  Middlesex  (Justices  of),  5  B. 
&  Ad.  1113. 

(9)  Rex  V.  Gloucestershire  (Justices  of),  15 
East,  577. 


(10)  Rex  V.  Freeman,  2  Ld.  Ken.  19. 

(11)  Rexy,LeicesUr(JuMtieesof\A^h 

C.  891.  7  D.  &  R.  370.  Respecting  tbe 
right  of  the  clerk  of  the  court  to  fees  in 
which  prisoners  have  be«i  sentenced,  vide 
Regina  v.  Baker  (Knt.),  7  A.  &  E.  502. 

(1 2)  Rex  V.  Buckinghamshire  (Justietsvf}. 
1  B.  &  C.  485.  Rex  v.  Greauu,  3  A.  &  £- 
615.     Rex  y.  Morgan,  ibid.  $16.  n. 

(13)  Rex  V.  Broderip,  5  B.  &  C  SS9.    ' 

D.  &R.861. 

(14)  In  re  Lodge,  2  A.  &  £.  123. 

(15)  Rex  V.  Barker,  6  ibid.  388. 
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Neither  will  a  mandamus  be  granted  to  compel  a  magistrate  to  enforce  a       Inferior 
conviction  for  the  plaintiff,  where  he  had  returned  that  the  defendant  was        Oo^^-^' 
convicted  of  the  penalty  before  him^  and  that  the  conviction  was  invalid  in  Enforcement 

law.  (I)  of  an  invalid 

conviction. 

A  friendly  society  enrolled  its  rules  in  ]  794  under  stat  33  Geo.  8.  c.  54.  ^  , 
la  1804  alterations  were  made  in  them,  but,  by  a  neglect,  for  which  the  plaint  from  a 
society  was  not  to  blame,  the  altered  niles  were  never  enrolled.   They  were  J™®™*^*  **^  * 

Triendivsocictv 

however  acted  upon,  and  the  original  ones  disused  till  1835,  when  the 
omission  to  enrol  was  for  the  first  time  discovered.    On  motion  for  a  man- 
damus to  justices  to  hear  the  complaint  of  a  membei^who  had  been  expelled 
in  1836,  it  was  held,  1.  that  the  rules  as  altered  could  not  legally  be 
acted  upon ;  and  2.  that  it  was  at  least  doubtful  whether  the  original  rules 
continued  in  force ;  and,  consequently,  that  the  court  could  not  issue  a  man- 
damus to  the  justices,  but  must  leave  the  applicant  to  his  remedy  in  equity ; 
Lord  Denman  observing,  <<  It  should  be  generally  understood,  that  these 
societies  cannot  depart  from  their  established  rules,  or  neglect  to  comply 
with  the  statute  in  the  mode  of  altering  or  repealing  them,  without  exposing 
their  property  to  danger,  and  themselves  to  great  expense,  loss,  and  incon- 
venience." (2) 

A  mandamus  was  refused  to  command  justices  to  rehear  an  application  To  rehear  ap. 
for  an  alehouse  license,  which  they  had  refused,  though  it  was  suggested  aie^u^li?' 
that  their  refusal  arose  from  a  mistaken  view  of  their  jurisdiction  (3);  neither  censes, 
will  the  justices  be  commanded  to  rehear  an  application  for  an  alehouse 
license  at  any  other  period  of  the  year  than  within  the  first  twenty  days  of 
September,  though  the  justices  may  have  refused  a  license  under  a  mistake 
of  the  law.  (4) 

On  appeal  against  a  conviction  for  a  trespass  under  stat  1  &  2  Will.  4.  To  rehear 
c  32.  8. 30.  the  appellant  admitted  the  trespass,  and  only  offered  evidence.  Appeals. 

that  the  property  in  the  land  was  not  as  laid  in  the  conviction.   The  sessions        ^®*^  a  case 
IT     r       J  on  an  appeal 

having  rejected  the  evidence,  and  confirmed  the  conviction  without  stating  under  stati&2 
a  case,  the  court  refused  to  call  upon  them  by  mandamus  to  hear  the  case,  ^^-  ^-  ®-  ^^' 
nnce  the  mistake,  if  any,  was  one  of  law,  which  the  court  could  not  enter 
into,  the  appeal  having  in  fact  been  heard,  and  no  case  sent  up.  (5) 

The  justices  in  session  will  not  be  compelled  to  rehear  an  appeal,  on  the 
ground,  that  they  had  required  the  appellant  to  begin  his  case.  (6) 

And  where  an  appeal  was  given  to  sessions  within  six  months  after  the 
cause  of  complaint,  and  a  motion  was  made  there  within  that  time,  to  enter 
and  respite  one,  which  was  denied,  the  court  would  not  grant  a  mandamus 
to  the  justices  to  receive  it  after  the  six  months  had  elapsed.  (7) 

An  order  of  removal  to  £•  was  made,  upon  an  examination  stating  a 

(1)  Rex  V.  Jiobingon,  2  Smith,  274.  license  a  publicbouse;   but  if  the  justices 

(2)  Regina  v.  Godolphin  (^Lord),  8  A.  &  grossly  abuse  their  power,  they  can  be 
£.  338.  The  nature  of  the  alteration^  was  punbhed  criminally ;  and  the  abuse  of  a  dl»- 
Dot  specified  by  the  affidavits  on  either  side,  cretionary  power  is  more  severely  punished 
nd!e  stats.  10  Geo.  4.  c.  56.  and  4  &  5  Will.  4.  than  the  abuse  of  a  power  which  is  not  dis- 
e.  40.  cretionary.       Rex   v.    Nottingham   {Justices 

(3)  Rex  V.  Fanringdon  without,  4  D.  &  R.  of),  Sayer,  217.      Gilee^e  case,  Str.  881. 
1$5.  (5)  In  re  Pratt,  7  A.  &  E.  27. 

(4)  Rex  ▼.  Surrey  (Justices  of),  5  D.  &  R,  (6)  Rex  v.  Suffolk  {JusHces  of),  6  M.&  S. 
K)6.     The  power  of  licensing  publichouses  57. 

s  absolutely  in  the  discretion  of  the  justices,        (7)  Rex  v.  Derbyshire  (Justices  of),  No- 
lod  a  mandamus  will  not  be  granted  them  to    Ian,  29. 
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hiring  in  1813,  and  a  service  in  £«  under  Buch  hiring.  On  appeal,  itpoD 
the  ground  that  there  was  no  such  hiring,  the  respondents  proved  a  hiring 
in  1810;  upon  which  the  sessions  refused  to  go  on  with  the  case,  and 
quashed  the  order.  A  mandamiu  to  enter  continuances  and  hear  the 
appeal  was  refused  (l)-r- because  "the  sessions  liad  in  fact  heard;  and  the 
variance  was  material  under  stat.  4  &  5  Will.  4.  c  76.  s,  81.(2) 

Notice  of  an  appeal  against  a  borough  rate  under  8tat«  5  &  6  WiD.  i 
c.  76.  s.  92.  must  state  directly,  that  the  party  appealing  is  aggrieved,  or 
must  shew  facts  from  which  it  can  be  collected ;  and  it  is  not  suificieDt  tbat 
the  notice  describes  th€  appellant  as  a  burgess  of  the  borough,  called  apoo 
to  pay  the  rate. 

On  an  appeal  against  a  borough  rate,  no  notice  being  proved  except  as 
above  mentioned,  the  recorder  refused  to  hear  the  app^,  or  to  enter  and 
respite ;  and  a  mandamus  was  refused  to  compel  him  to  hear  it,  tbovgii 
it  was  stated  on  affidavit,  that  the  appellant  was  a  party  aggrieved,  and  tkt 
the  omission  in  the  notice  arose  from  oversight  (3) 

The  justices  will  not  be  ordered  to  review  their  decision  on  an  appeal,  ob 
the  ground,  that  the  conclusion  drawn  by  them  was  not  warranted  by  tbe 
facts  proved  (4) ;  nor  in  cases  of  appeal  to  give  their  reasons  for  tkor 
judgments  at  sessions ;  nor  to  make  special  entries  on  their  records  (5);  sor 
to  direct  them  to  enter  continuances.  (6) 

On  appeal  against  an  order  of  removal  coming  on  for  trial,  the  sesaioos, 
on  an  alleged  defect  in  tbe  notice  of  appeal  (that  the  notice  had  been  served 
on  one  only  of  several  parish  officers),  dismissed  the  appeal  unheard,  con- 
firmed the  order,  and  (at  the  instance  of  the  appellants)  granted  a  csK' 
The  appellants  without  bringing  up  the  case  moved  for  a  moMidaaiM  to  the 
justices  to  enter  continuances  and  hear  the  appeal ;  but  the  writ  was  refused* 
Lord  Denman  observing,  "  If  any  thing  wrong  has  been  done,  the  jastioes 
have  given  you  the  opportunity  of  setting  it  right"  (7) 

On  appeal  against  an  order  of  removal,  the  sessions,  without  goiog  into 
the  appeal,  quashed  the  order,  subject  to  a  case  on  a  point  said  to  tan 
upon  the  construction  of  stat  4  &  5  Will.  4.  c  76.  The  case  not  beii^ 
brought  up,  the  court  of  Queen's  Bench  refused  to  hear  the  point  discussed 
on  an  application  by  the  respondents  for  a  mandamva  to  enter  continuanees 
and  hear  the  appeal.  (8)  The  writ  will  not  be  issued  to  dismiss  an  appeal 
at  the  sessions  (9) ;  nor  to  justices  at  sessions  requiring  them  to  state  a 
special  case.  (10) 

A  mandamus  will  not  be  granted  to  the  chairman  of  sessions,  coauaand- 


(1)  Exp.  Brosdep  (rnhab.  of),  7  A.  &  E. 
423.  It  was  not  alleged  that  the  appellant 
parish  was  in  fact  misled. 

(2)  When  appellants  may  give  fresh  notice 
of  appeal  against  an  order  of  removal,  vide 
Regina  v.  Middlesex  (Jtutiees  of),  10  DowV. 
P.  C.  163. 

(3)  Rex  v.  Bond,  6  ibid.  905. 

(4)  Rex  V.  Worcestershire  {Justices  of),  1 
Chitt.  649.  -Rear  v.  Carnarvon  (Justices  of), 
4  B.  &  A.  86. 

(5)  Rex  V.  Devon  {Justices  of),  I  Chitt  34. 

(6)  Rex  V. {Justices  of),  ibid.  164. 

Rex  V.  Jukes,  8  T.  R.  625. 

(7)  Rex  V.  Northamptonshire  {Justices  of), 
6A.&E.  111. 


(8)  Rex  v.  SuffiJk  {JuMtkts  tf)  iii^ 
109. 

(9)  Rex  V.  Wnu  {Juatiees  of),  SOiC- 
257. 

(10)  Teat's  case,  6  Mod.  228.  Sia,  ^. 
2312.  Where  the  divisional  justices  rf^ 
city  of  Dublin  refused  to  grant  a  caiifc** 
pursuant  to  stat.  55  Geo,  3.  c  104.  fc  *• 
(Irish),  the  court  refused  a  maadamMS.  R^ 
V.  Police  {Divisional  Juttices  of),  AJeoc^  « 
Napier  (Irish),  269. 

The  act  53  Geo. 3.  clll.  (Cork  Local 
Act)  is  repealed  by  stat  6  &7  WULl  c.il«- 
Jones  V.  Hayes,  1  Jebb  &  SymcB  (hi*  W 
656, 
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ing  him  to  issue  warrants  for  the  apprehension  of  persons  against  whom  a       Inficbioa 
tnie  bill  had  been  found  for  keeping  a  gambling  house.  (1)  Coorts. 


Justices  can  be  compelled  to  summon  a  person  for  not  paying  poor   To  issue  a  iirar- 
rates(2);  and  to  make  a  warrant  of  distress  for  the  poor  rate.  (3)  ]^\^  ^PP'^®" 

-,,  ,  ,  ,  #.    1.  1  nend  persons 

Ine  court  will  not  order  magistrates  to  issue  warrants  of  distress  to  levy  against  whom 

a  poor  rate  on  persons  who  have  refused  to  pay,  unless  they  have  been  pre-  *  **"e  bill  had 
Tionsly  summoned  by  the  justices;  because,  a  summons  must  precede  a 

warrant  of  distress,  which  is  in  the  nature  of  an  execution.  (4)  of  poor  rates. 

Neither  will  justices  be  enforced  to  make  an  order  of  maintenance  on  a  Distress  for 

particular  parish  (5) ;  because  magistrates  have  never  been  compelled  to  come  V^or  rates, 

to  any  particular  decision.  (6)  Order  of  main- 

The  writ  will  not  be  issued  upon  a  supposed  failure  of  duty  in  the  justices  _        \   ^ 

^*L  ^  A  .  ,        A       1      ,      .     «r       ,  .  Remoralofa 

Of  the  peace  to  remove  a  man  from  a  parish,  after  he  had  offered  secunty  to  pauper  from 

indemnify  the  parish.  (7)  ^^^  parish. 

Nor  to  the  justices  of  sessions  to  allow  an  item  of  charge  in  the  coroner's  Coroners*  ac- 

aceounL(8)  *^"'***- 

Where  the  inhabitants  of  a  town,  not  within  an  hundred,  had  incurred  To  make  a  rate 

costs  in  defending  actions  brought  on  stat.  57  Geo.  3.  c.  19.  s.  38.  for  da-  cu'r^e*d*by"a' 

mages  done  by  riotous  assemblies: — It  was  held,  that  mandamus  would  riotous assem- 

not  lie  to  two  justices  of  the  town  to  make  and  levy  a  rate  for  paying  the  ^^3^* 
costs.  (9) 

Justices  will  not  be  compelled  to  rate  a  parish  within  their  jurisdiction,  Rating  one 

in  aid  of  another  parish,  having  exclusive  jurisdiction,  because  it  would  P*'*^|^  *"*  ^^  ^^ 
be  requiring  them  to  inquire  into  that,   which  they  have  no  means  of 
bowing.  (10) 

A  mandamus  will  not  lie  to  make  a  new  election  of  a  county  treasurer,  on  Election  of  a 

the  ground,  that  one  of  the  justices  who  had  voted  at  the  election  had  not  ^"°*y  tieasu- 
,  "  rer. 

taken  the  qualification  oath  required  by  stat.  18  Geo.  2.  c.  20. ;  because  the 
construction  to  be  put  upon  such  statute  is,  <<  that  the  magistrate  shall  be 
only  so  far  disqualified  from  acting,  that  he  shall  be  subject  to  certain 
penalties  if  he  does  act'*  (11) 

Where  magistrates,  from  a  doubt  of  their  jurisdiction,  decline  giving  pos-  dying  posses. 
Mssion  of  premises  to  a  landlord  pursuant  to  stat.  1 1  Geo.  2.  c.  19.  s.  16.,  *'*?"  "°^^'  ^^ 
the  court  will  not,  unless  it  be  clear,  that  they  have  acted  incorrectly,  o.  19.  s.  16. 
compel  them  to  do  so.  (12) 

The  court  will  not  grant  a  rule  nisi  for  a  mandamus  to  compel  justices  to  To  issue  war- 
issue  their  warrant  to  levy  expenses  for  cutting  a  hedge,  pursuant  to  stat  5  ^^^^  *°  *®^y 
&  6  WilL  4w  c.  50.  8.  65^  unless  it  shall  appeaf,  that  a  demand  has  been  statf^e^Win. 
nuide  of  the  expenses  from  tlie  person  sought  to  be  charged,  and  that  the  4.  c.  so.  ^65, 
justices  were  informed  of  that  demand.  (13) 

(1)  Regina  v.  Middlesex  Seuiont  (  Chair-  D.  &  R.  325.  Rex  v.  Norfolk  (Juaticee  of), 
«»  o/),  cor.  WUliams  J.  M&  H.  T.  5  B.  &  A.  484.  Rex  v.  Monmouthshire 
January  24.  1842.  (JiuHces  of),  4  B.  &  C.  844. 

(2)  Anon.  2  Chitt.  257.     8  D.  &  R.  220.  (7)  Regina  v.  Cory,  3  Salk.  230. 

(3)  5lr.  Luke's  {Parish  of)  v.  Middlesex  (8)  Rex  v.  Kent  {Justices  of  )y  11  East, 
(/«rtice»  of),   1  Wils.  133.     Rex  v.  Middle-  229. 

'^(Justices  of),  2  Ld.  Ken.  163.  (9)  Rex  v.   King's  Lynn  {Justices  of),  8 

(4)  Rex  V.  Benn,  6  T.  R.  198.  B.  &  C.  147.     4  D.  &  R.  778. 

S)  Rex  ^.   Middlesex  {JusHces  of),  4  B.         (10)  Rex  v.  Hdbeche,  4  T.  R.  778. 
&  A.  298.     Rex  v.  Ege  {Corporation  of),         (U)  Per  Bayley  J.  in   Rex  v.  Hereford- 

ibid.  271.     jRer    v.    Truro   {Mayor  of),   3  shire  {Justices  of ),  1  Chitt.  700. 
il»d,  590.  (12)  Exp.  Fulder,  8  Dowl.  P.  C.  535, 

(6)  Rex  V,  Cambridgeshire  {Justices  of),  1         (13)  Exp.  HTiitmarsh,  ibid.  431 
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IV.  Courts  Leet  and  Baron* 

A  mandamus  lies  to  compel  the  holding  of  a  court  leet  (1) ;  and  to  per- 
mit a  court  leet  and  a  court  baron  being  held  in  the  accustomed  place,  if 
certain  vested  rights  would  otherwise  be  damnified.  (2) 

But  it  will  not  be  granted  to  the  mayor  to  give  the  key  of  the  town  haH 
to  the  lord  of  the  manor  to  hold  his  leet  there^  although  the  leet  had  been 
usually  held  in  that  place.  (3) 

The  writ  lies  to  restore  a  party  to  the  stewardship  of  a  court  leet  (4) 

But  it  does  not  lie  to  the  lord  of  a  manor  to  hold  a  court  baron,  and  to 
certain  of  the  suitors  to  compose  a  homage,  and  present  some  coovejances 
of  burgage  tenures  within  the  manor,  although  It  may  be  sworn,  that  8e\i*nl 
conveyances  were  duly  executed,  and  that  at  a  general  court  they  had  beeo 
offered  to  the  homage,  who  refused  to  present  them ;  because  the  intendment 
of  law  is,  that  every  man  will  do  his  duty,  till  the  contrary  appears;  and  a 
mandamus  will  not  be  granted  to  complete  private  rights,  or  to  a  jurj  to 
make  certain  presentments  upon  oath.  (5) 

The  writ  will  not  be  granted  to  summon  specific  jurors  upon  a  coort 
leet ;  nor  to  appoint  a  general  deputy  under  a  bye-law,  although  it  requires 
that  the  under-steward,  as  his  sufficient  deputy,  shall  be  attendant  at  every 
court  to  discharge  the  duties  of  his  office ;  nor  (6)  to  restore  the  *^  steward'* 
of  a  court  baron,  because  it  is  a  court  of  private  jurisdiction.  (7) 

Upon  a  sufficient  primd  facte  title  being  made  out  on  the  part  of  the  per- 
son applying^  a  mandamus  will  lie  to  the  lord  of  the  manor  to  admit  a  copr- 
holder.  (8) 

In  Regina  v, Pitt (9)  Mr.  Justice  Patteson  observed,  "The  remedy  br 
mandamus  to  compel  a  lord  to  admit  is  comparatively  modern ;  and  I  can- 
not find  that  it  was  ever  exercised  except  in  favour  of  an  heir  or  tenant 
actually  on  the  roll.'* 

It  is  unimportant  as  to  the  manner  in  which  the  party  becomes  entitled 
to  the  franchise,  whether  by  charter,  prescription,  or  tenure ;  thus,  by  the 
custom  of  the  borough  of  Midhurst,  the  jury  at  a  court  baron  «*  shall  present 
the  alienation  of  every  burgage  tenement,  and  upon  such  presentment  the 
steward  shall^  admit  the  tenant,"  who  then  becomes  entitled  to  the  franchises 
of  the  borough ; — the  jury  at  a  court  baron  in  1749  having  refused  to  pre- 
sent several  conveyances  of  burgage  tenements,  the  court  of  King's  Benci 
granted  a  mandamus  to  the  lord  to  hold  a  baronial  court,  and  to  tbe  boi^ 
gesses  to  attend  at  such  court,  and  to  present  the  conveyances.  (10)  ItiQSJ 


(1)  Rex  V.  Colebrooke,  2  Ld.  Ken.  163. 

(2)  Rex  V.  Grantham  (Corporation  of),  2 
W.  Black.  716. 

(3)  Rex  V.  Wigan  {Mayor  of),  1  Wils.  76. 
Rex  V.  Rchester  (BaUiffof),  2  D.  &  R.  324. 
724.     2  B.  &  C.  764. 

(4)  Stamp's  case.  Sir  T.  Raym.  12.  Rex 
V.  Kingscleere  (Churchwardens  of),  2  Lev. 
18. 

(5)  Rex  V.  Montacute  (Lord),  I  W.  Black. 
60. 

(6)  Rex  V.  Gravesend  (Mayor  of),  2  B.  & 
C.  602. 

(7)  Leigh's  case,  3  Mod.  334.     Speaker  v. 


Styant,  Comb.  127.     Anon.    IS  Mod.  665. 
Stamp's  case.  Sir  T.  Raym.  12. 

(8)  Rex  V.  Hendon  (Lord  of  tkt  UiMf 
of),  2  T.  R.  484.  Rex  v.  Coggan,  6E^ 
431.  Rex  V.  Rennett,  2  T.  H,  197.,  » 
vide  Rex  v.  Brewers*  Con^.  3  B.  4  ^. 
172.  recog.  in  Rex  y.  WUton,  lOibii  S7. 
Rex  V.  BonsaU  (Lord  'of  the  Mmor  tfh  ^ 
ibid.  173. 

(9)  10  A.  &E.  279. 

(10)  Rex  V.  MidhwH  (Baroagk  «/>J 
Wils.  283.  Rex  v.  Moniaeuie  (Lerd),  1  ^- 
Black.  60.  S.  C.  nom.  Rex  v.  J/««*^"' 
(Lord),  Bull.  N.  P.  20a 
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be  observed,  that  although  one  mandamus  will  not,  in  general,  lie  to  restore       Inferior 
Mveral  persons,  yet  the  court  held  in  the  foregoing  case  it  would  lie  to  the  ov^ts. — 

jury  to  do  an  act  to  perfect  the  rights  of  several. 

Where  by  the  custom  the  court  leet  was  to  present  to  the  steward  the  To  elect  a  cor- 
pereon  whom  the  commonalty  of  the  borough  had  chosen  to  be  mayor,  the  Pirate  officer, 
court  granted  a  mandamtts {I)  to  the  steward  to  hold  a  court  leet,  and  to 
the  in-burgesses  to  attend  at  such  court,  and  to  present  J.  D.,  who  had  been ' 
chosen  by  the  commonalty. 

Under  stat  11.  Geo.  4.  c.  60.  s.  8.  the  court  of  Chancery  upon  the  mas-   Under  stat 
tar's  report  made  an  order,  declaring  that  the  heir  of  W.,  legal  tenant  in    ^^  Geo.  4. 
fee  of  copyhold  premises,  could  not  be  found ;  that  W.  held  as  trustee  ;  and  ^^^  will  not 
tbftt  B.  was  entitled  to  the  equitable  fee ;  and  appointing  G.  trustee  to  con-  interfere  when 
vey  or  surrender  the  legal  estate.     But  the  court  of  Queen's  Bench  refused  *  ^i^'^ijas 
to  compel  the  lord,  by  mandamus,  to  accept  G*s  surrender,  on  the  ground  power  to  en- 
that  (assuming  the  statute  to  apply  to  copyholds)  the  court  of  Chancery  f®'®^  ***  °^" 
could  compel  the  performance  of  whatever  was  requisite,  and  Was  better 
able  than  the  court  of  Queen's  Bench  to  regulate  the  rights  of  the  parties ; 
especially  as  it  appeared  that  B's  right  was  disputed,  and  that  the  lord  had 
seized  qtuntsquey  and  assigned  for  a  valuable  consideration.  (2) 

Where  K.,  copyholder  in  fee,  devised  to  R.  for  life,  who  was  admitted,  When  lord  will 
and  paid,  in  respect  to  her  admittance  to  hold  for  life,  as  large  a  fine  as  if  °°5  ^  ^^^' 
she  had  been  admitted  tenant  in  fee.     During  R's  life,  K's  heir  at  law  sur-  ^  surrender 
rendered  to  such  uses  as  L.  should  appoint ;  and,  in  default,  &c.  to  the  use  without  a  tine, 
of  L.  in  fee.     K.  had  not  been  admitted,  or  paid  any  fine:  —  It  was  held, 
that  the  lord  could  not  be  compelled  on  the  application  of  the  heir,  nor,  d 
fortiori,  on  that  of  L.,  to  receive  and  enrol  the  surrender,  without  payment 
of  the  fine  for  the  descent  of  the  reversion  to  the  heir.  (3) 

A  mandamus  will  not  be  issued  to  compel  the  lord  of  a  manor  to  grant  a  Demise  of 
license  to  a  copyholder  to  demise  his  copyhold  land  on  an  alleged  custom,  ^J?^^?'^  ^?J^^ 
that  the  tenant  may  demise  for  three  years  without  license ;  and  that,  for 
license  to  demise  during  a  longer  term,  the  lord  shall  have  a  sum  certain 
for  every  year  of  such  term.  (4?) 

The  writ  has  never  been  granted  to   compel  the  lord  to  license,   be-  To  compel  the 
cause  the  granting  or  refusing  a  license  is  wholly  in  the  lord's  discretion.  ^^'^  ^  license. 
**  It  is  said  to  have  been  decided,  that  he  may  be  compelled  to  do  so  in 
equity ;   but  the  authority  cited  (5)  is  by  no  means  clear  and  satisfac- 
tOT".(6) 


V.  Public  Commissioners,  Public  Com- 

The  court  has  granted  a  mandamus  conditionally  to  commissioners  of  ^    , 
bankrupts,  to  issue  their  warrant  for  a  further  examination  of  the  bank- 
rupt (7) ;  but  refused  to  grant  one  to  certify  a  bankrupt's  confomiity  to  the 
lord  chancellor.  (8) 

« 

(1)  Christchureh  {Borough  of),   12  Geo.         (5)  Ballard  v.  Agard,6  Vin.  Abr.  Copy- 
^  Bull.  N.  P.  2CX).    S.  C.  cit  1  W.  Black,     hold,  240.  [Y.  e.]. 

62.  (6)  Per  Lord  Denman  in  Regina  v.  Hale^ 

(2)  Regima  ▼.  Pitt^  10  A.  &  E.  272.  9  A.  &  £.  342. 

(3)  Regina  ▼.   DuUingham  (Lady  of),  8  (7)  In  re  Bromley,  3  D.  &  C.  310. 
ibid.  859.  (8)  Exp.  King,  7  East,  92. 

(4)  Regina  v.  Hale,  9  ibid.  339. 
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lyFERIOR 

Courts. 

Taxes. 
Excise. 
Sewers. 
Land  tax. 


A  mandamus  lies  to  the  commiMioners  of  taxes  to  re-aiseas  the  inhibh 
tants  upon  default  made  by  the  collector,  it  being  the  duty  of  the  officer  vA 
the  inhabitants  to  take  care  that  the  money  paid  for  taxes  finds  its  way  into 
the  treasury  (1)  ;  to  commissioners  of  excise  if  a  proper  case  be  laid  before 
the  court  for  its  interference  (2) ;  or  to  commissionersx  of  sewers  (3) 

And  a  mandamus  may  be  had  by  a  candidate  for  the  office  of  derk  to 
the  commissioners  of  the  land  tax.  (4) 


Affidavit  and 
Roue  Nisi. 

Application  for 
the  writ  should 
be  made  within 
a  reasonable 
time. 


Election  upon 
judgment  of 
ouster. 

When  moved 
for. 


Form  of  affi- 
davit. 

Intituling  of 
affidavits. 


Substance  of 
affidavit. 


4.  Affidavit  and  Rule  Nisi. 

An  application  for  the  writ  should  be  made  wHhin  a  reasonable  time  after 
the  grievance  has  been  committed :  thus,  a  mandamtis  for  a  rate  to  reimbnrBe 
those  who  have  been  compelled  to  pay  a  fine  under  an  indictment  against 
the  inhabitants  for  not  repairing  a  road,  must  be  applied  for  within  a  rea- 
sonable time  after  payment  (5) ;  and  the  same  rule  applies  to  compel  a 
canal  company  to  assess  the  value  and  amount  of  compensation  due  for  land, 
when  taken  for  the  purposes  of  the  canal.  (6) 

Motion  for  a  mandamus  to  examine  witnesses  on  an  information  for 
offences  in  India,  must  be  made  within  the  first  four  full  days  after  plea 
pleaded. 

Mandamus  to  proceed  to  an  election  upon  judgment  of  ouster,  caoDOt  be 
moved  for  till  judgment  be  actually  signed.  (7) 

The  writ  can  be  moved  for  by  counsel  any  day  during  term. 

Where  an  act  is  required  by  statute  to  be  done  so  many  days  at  leist 
before  a  given  event,  the  time  must  be  reckoned,  excluding  both  the  day  of 
the  act  and  that  of  the  event  (8) 

There  is  no  particular  form  for  an  affidavit,  to  obtain  a  rule  nui  fora 
mandamus. 

Affidavits  for  a  mandamus  sworn  in  court,  or  before  a  judge  of  Qaeen  t 
Bench,  need  not  be  entitled  in  the  Queen's  Bench  (9) ;  if  made  in  the 
country,  they  must  be  described  as  having  been  sworn  before  a  commissiooer 
of  the  court  of  Queen's  Bench ;  and,  likewise,  entitled  in  that  court  (10) 
.  The  affidavit  should  contain  a  precise  substance  of  facts ;  and  it  will  be 
insufficient,  if  the  allegations  be  not  so  positive,  that  an  indictment  for  per- 
jury could  be  maintained  upon  them  if  false.  (11) 

The  affidavits  should  shew,  that  a  default  has  been  committed  (12),  and 
that  the  applicant  had  applied  to  the  defendants  to  do  that,  which  he  requires 
the  court  to  command  the  performance  of,  and  their  refusal  or  neglect  (IS): 


(1)  In  re  Wootton,  6  Price,  IDS. 

(2)  Rex  V.  ExcUt  ( Communonert  of),  2 
T.  R,381. 

(3)  Hex  V.  Sewers  ( Commiuianers  of),  1 
B.  &  C.  477. 

(4)  Rex  V.    St.  Martin  ( CommisBionert  of 
the  Land  Tax  for),  1  T.  R.  146. 

(5)  Rex  V.  Lancashire  (Justices  of),  12 
East,  366. 

(6)  Rex  V.  Stainforth  Canal  Camp,  1  M. 
&  S.  32.,  vide  etiam  Regina  v.  Leeds  to 
Liverpool  Navigation  Canal  Comp,  1 1  A«  & 
£.   316.,  anti,  2303. 


(7)  Rexv,  West  Looe  {CorporeHm tf),  ^ 
Burr.  1386. 

(8)  Regina  v.  Shrop^ire  {JasHeaoTh^ 
A.  &  E.  173. 

(9)  Rex  V.  Hare,  13  East,  189. 

(10)  Ibid.    Rex  v.  /one*,  Str.704. 

(11)  Rex  \^  Sargent,  ST,  R. 46$. 

(12)  Ball.  N.  P.  199.  (a.) 

(13)  Amherst's  ease,  Sir  T.  RaTin.214. 
Rex  V.  Chester  (Bishop  of),  I  T.  B-  4CM. 
Rex  V.  Ely  (Bishop  of),  2  ibid.  SS4.  Jh» 
V.  Jotham,  3  ibid.  577.  BuU.  N.  P-  I**- 
(a.) 
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it  must  also  appear,  that  the  applicant  is  entitled  to  the  relief  he  prays  (1) ;  AmDAvn  and 

•  •  Hut  e  I'Tisi 

and  that  he  has  complied  with  all  the  forms  necessary  to  constitute  his  ' 

right  (2) 

1(,  however,  the  affidavits  of  the  applicant  omit  to  state  a  material  fact,   Defective  affi- 
the  applicant  may  resort  to  the  affidavits  of  the  defendant,  if  he  can  thereby 
supply  the  deficiency.  (3) 

If  the  application  be  for  a  writ  to  admit,  or  to  be  sworn  into  office,  the 
hct  o(  election  should  be  positively  stated.  (4) 

In  a  rule  for  a  mandamus  to  elect  a  mayor,  the  mayor  de  facto  should   Parties, 
alirays  be  a  party.  (5) 

On  application  for  a  mandamus  to  admit  a  person  to  a  fellowship  in  right  Production  of 
of  his  relationship  to  the  founder,  the  statutes,  or  sworn  copies  of  them,  must  ™*'°'°*- 
be  produced.  (6) 

The  mandamus  to  replace  a  name  on  the  burgess  list,  grantable  under  Replacing  a 
Stat  7  Will.  4.  &  1  Vict  c.  78.  s.  24.,  is  not  peremptory  in  the  first  in-  S^^^^^jj^^ 
stance.  (7) 

On  a  motion  for  a  mandamus  to  restore  one  to  an  office,  an  affidavit  that  Unnecessary  to 
he  once  enjoyed  it  is  unnecessary,  as  that  fact  may  be  stated  in  the  re-  Jj^n^to^restore 

turn.  (8)  that  the  appli- 

Previously  to  making  an  application  for  a  rule  m«,  it  is  not  requisite  to  ?*"1,**"/^®  ^"' 
give  notice  to  the  opposite  party.  (9) 

The  affidavits  used  in  shewing  cause  against  the  rule  must  be  delivered 
to  the  officer  of  the  court,  in  order  to  be  filed  at  the  crown  office.  (10) 

When  the  rule  nisi  is  granted,  it  is  drawn  by  the  clerk  of  the  rules  on  the   Service, 
crown  side,  and  a  copy  served  on  the  defendant ;  but  personal  service  is  not 
necessary.  (11) 

If  an  officer  de  facto  or  other  parties  be  omitted,  whose  rights  will  be   Amendment, 
directly  called  in  question,  the  rule  nisi  can  be  amended  by  the  insertion 
of  their  names,  and  the  rule  will  be  good  on  a  new  service.  (12) 

But  after  the  determination  of  the  court  upon  a  rule  nisiy  the  question  so 
decided  cannot  be  again  discussed  as  a  special  case,  until  a  return  has  been 
made  to  the  writ.  (18) 

It  is  not  regular  to  grant  a  single  rule  nisi  for  the  issuing  of  several  writs  Irregular  to 

Proceeding  to  a  new  election,  after  the  receipt  of  a  mandamus  nisi  to  writs  of  man- 
admit  a  person  who  was  a  candidate  at  a  former  election,  was  held  not  to  ^'°^'^' 
be  a  contempt  of  court  in  the  returning  officer,  where  he  acted  in  pursuance  j^  ^^^^"^  ^ 
of  the  opinion  of  counsel.  (14)  after  a  rule  nisi 

If  the  facts,  upon  which  a  rule  nisi  has  been  granted,  be  expressly  *°  admit,  not  a 

denied,  the  rule  will  be  discharged.  (15)  Fa'^^'^xpressly 


denied. 


(1)  Rex  ▼.  Oxford  {Bishop  of),  7  Eart,  (9)  Rex  ▼.  Jom»,  Str.  704. 

345.              ,  (10)  Rex  v.  Middlesex,  1  Chitt.  368. 

(2)  Bu11.'N.  p.  201.  (H)  1  Stephens's  Corporation  Acts,  463. 

(3)  Rex  ▼.  AfetX  3  T.  R.  596.  2d  ed. 

(4)  Bull.  N.  P.  200.  (12)  Rex  v.  Bankes,  3  Burr.  1452.    1  W. 

(5)  Rex  ▼.  Bankes,  3  Burr.  1452.     1  W.  Black.  455.     Bull.  N.  P.  200. 

Black.  445.  (13)  Rex  v,Lsicester  {Justices  of),  7  D.  & 

(6)  Rex  ▼.  CoMterbwry  {Archbishop  of),  7  R.  708. 

Mod.  220.  (14)  Regina  t.  Hoyte,    1  Jebb  &  Symes 

(7)  Regina  v.  Eye  {Mayor  o/),  9  A.  &  E.  (Irish),  636. 

67a  (15)  Rex  v.  Harrison,  Sayer,  110. 

(8)  Rex  V.  CuHers*  Comp,  C.  T.  H.  129. 
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RuLEABso.  5,  Rule  absolute. 

L17TE. 

Affidavits  im-         If  the  affidavits  in  answer  to  the  rule  be  not  sworn  before  a  comnissioDer 
properly  sworn,  ^f  ^jje  court  of  Queen's  Bench,  and  do  not  contain  the  name  of  the  place 

where  sworn,  they  cannot  be  read.(l) 

When  the  rule  nisi  has  been  served,  an  affidavit  is  made*  upon  reading 

which,  or  hearing  counsel  against  the  rule,  the  court  will  make  it  absolute, 

although  the  right  of  the  party  applying  does  not  appear  clear,  but  onlj 

doubtful,  in  order  that  the  right  may  be  tried.  (2) 
New  trial.  Amotion  for  a  new  trial,  until  disposed  of  (3),  will  prevent  a  rale  ab- 

Bill  of  exccp-     solute  being  granted ;  but  a  bill  of  exceptions  will  not  prevent  the  issuing  of 
'^°'"-  a  peremptory  mandamus.  (4) 

Matters  of  If  cause  be  shewn  against  a  rule  for  a  mandamtiSy  the  objection,  tbat 

dis^«e?b^^      no  sufficient  demand  and  refusal  appears,  must  be  taken  before  the  merits 
the  merits.  are  discussed.  (5) 

Stats.  1  Will.  4.       Stats.  1  Will  4.  c.  21.  and  1  &  2  Will.  4.  c  58.  have  given  additional 
\vmV  '"^  ^  *  ^  powers  for  the  protection  of  officers  executing  writs  of  matiiiUxmus;  and  ako 

authority  to  the  court  in  making  rules  in  cases  of  mandamus,  (6) 

The  rule  is  absolute  in  the  first  instance  for  an  inspection  of  tiie  boob  of 

(1)  Bex  y.  Yorkshire,    West  Riding  {Ju»'    murrer,  shall  be  made  and  joined  bj  ani  in 
tices  of),  3  M.  &  S.  493.  the  name  of  the  person  to  whom  such  viit 

(2)  Vide  anti,  2293.  shall  be  directed  ;  but  neverthdesB  the  vm 
(S)   Wright  v.  Sharpe,  11  Mod.  175.  shall  and  may,  if  the  court  shall  thiokfita 

(4)  Ibid.  to  direct,  be  expressed  to  be  made  and  joined 

(5)  Megina  v.  Eastern  Counties  Railway    on  the  behalf  of  such  other  person  as  anj  be 
Comp.  10  A.  &  £.  531.  mentioned  in  such  rules ;  and  in  diat  me 

(6)  The  rule  in  Ireland  as  to  crown  mo-  such  other  person  shall  be  permitted  ts 
tions  not  being  made  on  the  four  last  days  frame  the  return,  and  to  conduct  the  sobR- 
of  term,  extends  to  the  case  of  shewing  cause  quent  proceedings  at  his  own  expco« ;  ad 
against  a  rule  nisi.  Regina  v.  Limerick  in  such  case,  if  any  judgment  shall  be  giva 
Bridge  (^Commissioners  of ),  2'Jebb  &  Symes  for  or  agunst  the  party  suing  such  vrili 
(Irish),  465.                             ,  such  judgment  shall  be  given  against  or  &r 

By  Stat.  1  Will.  4.  c.  21.  s.  4.,  "it  shall  the  person  or  persons  on  whose  behalf  the 

be  lawful  for  the  court  to  which  application  return  shall  }>e  expressed  to  be  made,  ao^ 

may  be  made  for  any  writ  o^  mandamus  (other  who  shall  have  the  like  remedy  for  the  re> 

than  such  as  relate  to  the  said  offices  and  fran-  covery  of  costs  and  enforcing  Hieyx^^oaL 

chises,  mentioned  in  or  provided  for  by  stat.  as  the  person  to  whom  the  writ  sbaQ  lavt 

9  Anne,  c.  20.),  if  such  court  shall  see  fit  been  directed  might  and  would  othcrrse 

so  to  do,  to  make  rules  and  orders,  calling,  have  had.** 

not  only  upon  the  person  to  whom  such  writ         By  stat.  1  &  2  WiU.  4.  c.  58.  s.  &,  ap<B 

may  be  required  to  issue,  but  also  all  and  any  application  under  stat  1  WilL  4.  c.  £1. 

every  other  person  having  or  claiming  any  and  stat.  1  &  2  Will.  4.  c  58.,  the  court  caa 

right  or  interest  in  or  to  the  matter  of  such  exercise  such  powers  and  make  sudi  nks 

writ,  to  shew  cause  against  the  issuing  of  as  are  given  by  the  last  mentioned  striate- 
such  writ,  and  payment  of  costs  of  the  ap-         By  stat   1  Will.  4.  c21.  8.5.,  •'is  «*e 

plication ;  and  upon  the  appearance  of  such  the  return  to  any  Euch  writ  shall,  in  fixs^ 

other  person  in  compliance  with  such  rules,  ance  of  the  authority  given  by  this  adi  be 

or  in   default   of  appearance  after   service  expressed  to  be  made  on  behalf  of  anj  <^ 

thereof,  to  exercise  all  such  powers  and  au-  person  as  aforesaid,  the  further  prooeedn^ 

thorities,  and  make  all  such  rules  and  orders,  on  such  writ  shall  not  abate  or  be  disR^ 

.applicable  to  the   case,   as  are  or  may  be  tinued  by  tlie  death  or  r^gnatioD  oC  or  i^ 

given  or  mentioned  by  or  in  any  act  passed  moval  from    office  of,   the  person  ^^ 

or  to  be  passed  during  this  present  session  of  made  such  return,  but  the  same  shall  sas 

parliament,  for  giving  relief  against  adverse  may  be  continued   and  carried  on  is  ^ 

claims  made  upon  persons  having  no  interest  name  of  such  person ;  and  if  a  pere>M*J 

in   the  subject   of  such   claims  :    provided  writ  shall  be  awarded,  the  same  shall  »^ 

always,  that  the  return  to  be  made  to  any  may  be  directed  to  any  successor  in  o*^ 

such  writ,  and  issues  joined  in  fact  or  in  law  or  right  to  such  person." 
upon  any  traverse  thereof,  or  upon  any  de- 
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a  corporation  where  a  quo  warranto  is  depending  (1) ;  or  when  a  corporate     Rulk  abbo- 

officer  holds  over ;  or  when  an  actual  vacancy  has  occurred  from  death  (2) ;  ° 

to  admit  or  swear  a  person  into  an  office,  if  the  right  be  not  disputed.  (S) 

Although  it  is  the  practice  to  have  only  a  rule  nisi  in  the  first  instance  in  Elections, 
cases  of  election,  yet  there  are  cases  in  which  a  peremptory  mandamus  will 
be  awarded,  in  the  first  instance,  for  electing  an  officer.  (4) 

Where  it  appears  there  has  been  improper  delay  in  proceeding  on  the  first  Improper  de- 
mandamusy  a  second  will  be  awarded.  (5)  ^^' 

A  rule  absolute  will  not  be  granted  in  the  first  instance,  where  a  long  5^^**  "^"" 
continued  exercise  of  a  right  is  sought  to  be  disputed.  (6) 

A  peremptory  mandamus  will  not  be  awarded  until  the  proceedings  on 
i^e^ni mandamus  are  complete ;  and  therefore,  where  a  mandamus  had  been 
issued,  requiring  payment  of  two  distinct  sums^  and  the  prosecutor  traversed 
the  return,  and  the  issues  were  found  for  him  as  to  one  sum,  and  substantially 
iu  his  favour  as  to  the  other,  but  a  rule  nisi  had  been  obtained  to  enter  a 
verdict  for  the  defendant  as  to  this,  the  court  would  not  award  a  peremptory 
TMndamus  to  enforce  payment  of  the  first  sum,  pending  the  rule  as  to  the 
second.  (7) 

The  rule  absolute  must  be  taken  to  the  applicant's  clerk  in  courts  who  Practical  di- 
upon  production  of  it,  will  make  out  the  writ.     It  is  then  served  upon  the  "actions, 
party  to  whom  it  is  directed,  who  must  indorse  or  annex  the  return  thereto, 
and  send  it  to  the  crown  office  by  the  return  thereof. 


6.  Substance,  Form,  Direction,  and  Delivery  of  the  Writ.         Substavck, 

Form,  Dmxc- 
A  mandamus  is  either  to  admit  persons  into  their  offices  if  refused,  or  tion,  and  De- 

to  restore  them  when  turned  out ;  and  the  writ  will  not  be  granted  to  the  ^^^^  **'  '^"* 

returning  officer  to  make  a  return.  (8)    But  it  must  state  all  facts  ne-  g  ^^^^ 

cessary  to  shew,  that  the  prosecutor  is  entitled  to  the  relief  prayed  for ;  Form. 

but  if  there  be  a  defect  in  setting  out  the  title,  it  will  be  cured  by  a  return 

admitting  it,  and  relying  upon  some  other  objection.  (9) 
"  No  precise  form  is  necessary  in  a  mandamus"  (10) 
The  writ  however  should  be  sufficiently  certain  in  setting  forth  the  duty 

to  be  performed ;  but  it  need  not  be  particularly  stated  by  what  authority 

this  duty  exists.  (11) 
Where  one  act  is  dependent  on  another,  the  writ  can  command  both  to 

(1)  Rex  V.  Treifannian^  2  Chitt.  366.  (8)  Regina  v.  Heaihcote  (Sir  Gilbert),  10 

(2)  Rex    V.     Trvro    (Mayor   of),    ibid.     Mod.  48.  , 

257.  (9)  Willcock  on   Corporations,  392.     1 

(3)  ^non.  ibid.  254.  Bull.  N.  P.  199.  (b.)  Stephens's  Corporation  Acts,  2d  ed.  466. 
Mexv,  UtehJuU  (Arckdeaeon  of\  5  N.  &  M.  Rex  v.  Yorkshire  (Ju$iice$  of),  7  T.  R.  72. 
42.  '  1  H.  &  W.  463.  Exp.  Pwrwidocky  I  467.  Rex  y.  Denbighshire  (Justices  of),  14 
H.  &  W.  347.,  aed  vide  Neak  v.  Bowles,  ibid.  East,  285.  Rex  v.  Coopers'  Comp,  7  T.  R. 
584.  543. 

(4)  Rex  ▼.  Heydon  (Borough  of),  Sayer,  (ID)  Per  Lee  C.  J.  in  Rex  v.  Nottingham 
208.  (Mayor  of),  Sayer,  37. 

(5)  Bex  ▼.  Haslemere  (Corporation  of),  (11)  Rex  y.  Wca^  Sir,  897.  Rex  \,  Bet- 
ibid.  106.  Bexy.  Searborwgh  (Corporation  tesworih,  ibid.  857.  Rex  v.  Nottingham, 
of\  ibid.  105.  Sayer,  36.     Peat's  case,  6  Mod.  310.     Rex 

(6)  Bex  V.  Chester  (Citizens  of ),  1  M.&  v.  Whitkin,  Andr.  1.  Anon,  2  Mod.  316. 
a  102.  Bull.  N.  P.  204.  (a.)     Rex  v.  Margate  Pier 

(7)  Regina  y,  Baldwin,  8  A.  &  £.  947.  Comp.  3  B.  &  A.  220.     2  Chitt.  256. 
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MANDAMUS- 


LIVXaT  or  THK 

Writ. 

Admission  to 
office. 


Production  of 
records. 


DlBXCTIOM  OP 

WaiT. 


SuBsTAircc,       be  done.     Thus,  a  mandamus  to  elect,  and  afterwards  to  swear  the  elected 
TioK,  AHD  D«I    ^°^  office,  may  be  included  in  one  writ  (1) 

A  mandamus  to  choose  and  swear  a  mayor  is  taken  reddendo  singula  m- 
__  ffulis^(2) 

In  cases  of  admission,  the  title  of  the  person  claiming  to  be  admitted 
should  be  suggested  in  the  writ  (3),  and  the  nature  of  the  offioe.(4)  To 
admit  a  freeman,  the  writ  should  be  ad  privUegiumy  not  ad  locum  et  cffi- 
eium,  (5) 

But  it  is  not  requisite  to  aver,  that  it  is  the  person's  duty  to  whom  the 
writ  is  directed  to  admit  or  swear  the  applicant  into  office.  (6) 

In  commanding  a  person  to  undertake  an  office,  it  is  sufficient  to  shew  tbe 
general  liability  of  the  defendant  to  serve,  and  to  allege  that  he  was  elected, 
and  without  reasonable  cause  refused  to  undertake  it ;  but  it  is  unnecessary 
to  aver,  that  he  was  able  and  fit  to  serve. (7) 

If  the  production  of  records  be  the  object  of  the  writ,  they  need  not  be 
specifically  described ;  a  general  description  is  sufficient.  In  the  NoUmffkm 
case  (8)   the  writ   was  to  deliver  '<  evidenHas  "  (*<  et  auter  chases  queu 
fueront  express  per  general parolk"). 

The  writ  should  be  directed  to  those  who  are  to  execute  the  writ^  or 
to  do  the  thing  required  (9) ;  and  this  duty  is  exclusively  and  absolutdj 
imposed  on  the  person  who  applies  for  the  writ ;  for  otherwise,  it  would  be 
prejudging  the  right,  upon  which  may  depend  the  very  question  to  be 
tried.  (10) 

But  if  the  court  be  directed  by  statute  to  send  the  writ  to  a  particalsr 
officer,  it  will  of  course  select  the  person  to  whom  the  writ  shall  be  sent 
Thus,  a  householder  is  entitled  to  be  on  the  burgess-list  of  a  borough 
under  stat  5  &  (y  Will.  4.  c.  76.  s.  9.  as  an  occupier,  if  he  reside  in  bb 
house,  but  has  let  a  room  in  the  house  to  a  tenant  who  does  not  sleep 
there,  and  can  be  put  out  upon  a  week's  warning :  —  and,  where  the  mayor 
and  assessors  had  expunged  the  name  of  such  a  party  from  the  burgess- 
roll,  and  the  party  in  the  term  next  following  obtained  a  rule  for  a  flun* 
damus  to  the  mayor  to  insert  his  name,  the  court  made  the  rule  absolute, 
directing  the  mandamus  to  the  mayor  generally^  notwithstanding  that  the 
mayor  who  expunged  the  name  had  ceased  to  be  mayor  before  the  rule  mn 
was  obtained,  that  no  application  had  been  made  to  the  present  mayor,  aod 
that  the  year  to  which  the  list  belonged  had  expired  before  making  the 
rule  absolute.  (11) 

It  may  be  directed  to  members  of  corporations  by  their  names  of 
office  (12) ;  and  a  direction  to  a  corporation  by  its  corporate  name  is  good, 
notwithstanding  the  vacancy  of  the  .mayoralty.  (13) 


(1)  Rex  ▼.  Abingdon  (Mayor  of),  1  Ld. 
Raym.  559. 

(2)  Rex  V.  Tregony  {Mayor  of)^  8  Mod. 
111. 

(3)  Ptat*8  eaae,  6  Mod.  310. 

(4)  Rex  ▼.  Ward,  Str.  895. 

(5)  Rex  V.  Morris,  1  Ld.  Raym.  338. 

(6)  Rex  V.  Ward,  Str.  895. 

(7)  Rex  y.  Merchant  Taylore'Comp,  2  Lev. 
200.  Willcock  on  Corporations,  394.  1 
Stephens*8  Corporation  Acts,  2d  ed.  467. 

(8)  Rex  V.  Nottingham,  1  Sid.  31. 


(9)  Rex  y.  Hereford  (Mofor  of),  8  Si&. 
701 .  Rex  V.  Derhy  (Mayor  of),  ibid.  436. 
PetM  V.  Letde  (Mayor  of),  Str.  640. 

(10)  Rex  T.  Rippon  (Mayor  of),  8  Stik. 
433. 

(11)  Regina  ▼.  Eye  (Mayorof),  9  A.&£* 
676. 

(12)  Rexy,  Abingdon  (Mayor  (f)»  1  Ld. 
Raym.  560. 

(IS)  Rex  y.  Smith,  2U.kS,5Si*  i^^- 
Taylor,  3  Salk.  830. 


MANDAMUS.  2823 

The  direction  of  a  writ  to  the  members  of  a  "  town  council "  should  be  by  Subotakck, 

their  corporate  name,  for  that  is  their  legal  description,  as  long  as  they  xioii^AifD  D»I 

coDtioue  to  have  a  corporate  existence.  (1)                                                       uvKar  or  thr 
If  a  writ  be  directed  to  several  acting  in  different  capacities,  it  should      *"' 

be  taken  distributively,  and  each  are  bound  to  obey  the  writ  according  to 

their  several  functions.  (2) 
Where  an  act  is  to  be  performed  by  some  of  the  members  of  a  "  town  Where  an  act 

council,"  the  writ  may  be  directed  to  them  by  their  corporate  name ;  be-  form^^l^part 

cause  their  act,  in  such  capacity^  is  the  act  of  the  corporation :  or  the  writ  of  the  council, 
maj  be  directed  to  those  specific  councillors  by  whom  the  act  ought  to  be 
performed  (S) ;  but  if  it  be  extended  beyond  the  persons  who  are  required 
by  the  Municipal  Corporation  Act  to  concur  in  the  particular  thing  com- 
manded by  the  mandamus,  such  extension  woald  render  the  direction  bad.  (4*) 

If  the  writ  be  directed  to  several,  when  it  is  the  sole  duty  of  one  ofBcer  to  writ  directed 
do  the  act — as  in  adjudicating  upon  the  claims  of  freemen  by  the  mayor,  ^  ■everal,  to 
or  the  enrolment  of  freemen  by  the  town  clerk  under  the  2d,  4th,  and  jg  ^  ^my  ^f 
5th  sections    of  the  Municipal  Corporation   Act  —  the  writ  would   be  one. 
quashed,  as  the  direction   would  be   considered  insignificant   or  imma* 
terial(5);  but  a  writ  directed  to  both  those  officers  to  perform  their  re- 
spective duties  would  be  good,  reddendo  singula  singulis,  but  bad  if  directed 
to  the  « town  council."  (6) 

If  several  persons  have  been  removed,  there  must  be  a  distinct  writ  for  When  seTcral 
«ch  person,  for  they  cannot  join  (7) ;  but  churchwardens  may  join.  (8)        P!?*^°'  ***^!j 

If  one  parish  officer  apply  for  a  mandamus  against  another  to  concur  in  there  must  be' 
a  rate,  the  writ  must  be  against  the  applicant  as  well  as  the  other.  (9)  <^  distinct  writ 

If  the  writ  be  directed  wrongfully,  such  misdirection  may  be  specially  re-    ^^    ^  person, 
tnrned ;  but  if  the  exigency  of  the  writ  be  answered,  it  will  operate  as  a  properiy  di- ' 
waver  of  the  misnomer.  (10)  rected. 

If  the  writ  be  improperly  directed,  the  court  will  grant  a  supersedeas, 
gwa  impravtde  emanaviL  (11) 

One  writ  of  mandamus  cannot  issue  at  the  instance  of  two  persons  for  One  writ  can- 
the  enforcement  of  separate  claims,  although  they  have  been  successors  in  ?**!  *'*"®  ?  *^* 

.  ^  1        1  •      V  instance  of  two 

the  same  office,  in  respect  of  which,  the  claims  arise.  (12)  persons,  for  the 

The  writ  will  likewise  be  superseded  if  directed  to  those  "  who  have  "  enforcement  of 
snd  those  "  who  have  no  right"     Thus,  where  a  mandamus  was  directed  _P  '* 

to  the  mayor,  aldermen,  and  common  council  to  go  to  the  election  of  town  be  superseded 

derk,  upon  an  affidavit  that  the  writ  was  misdirected,  for  it  was  neither  to  if  directed  to 

those  who  have 
no  right. 

(1)  Rtx  Y.  i^mtM,  2M.  &S.598.  (7)  Bex  v.   KingtUn^vpon-Hvll    {Mayor 

(3)  Bex  V.   Tregomy  (Mayor  of),  8  Mod.  of\  8  Mod.  209.     Str.  578.     Bex  v.  Chester 

111.     I  Stephens^a  Corporation  Acts,  2d  ed.  (  City  of),  5  Mod.  11.     S  Salk.  230.     Holt, 

<€9.  438.      Bex  v.  Andover  (  Town  of),  12  Mod. 

(3)  Bex  ▼.  jfbinydon  (Mayor  of),  1  Ld.  332.    Bex  y.Ckester  (Mayor  of),  Comb.  307, 
Rsym.  559.      Bex  ▼.  Hereford  (Mayor  of),  308. 

3  Salk.  701.     Bull.  N.  P.  204.  (a.)     Begina  (8)  Beyina  ▼.  Tioitty,  Holt,  424. 

f,Gbmee§t€r  (Mayor  of).  Holt,  451 .    Pees ▼.  (9)  Atum,  2  Chitt.  254. 

Ued»  (Mayor  of ),  Str.  640.  (10)  Begina  v.  ^pnrieh  (BaiUfi  of),  2 

(4)  Bex  V.  Smith,  2  M.  &  a  598.  Salk.  434. 

(5)  Begina  Y,  Hereford  (Mayor  of),  2  Saik,  (11)  Bex  v.    Wigan  (Corporation  of),  2 
'01.     Mtx  ▼.  AHngdon  (Mayor  of\   1  Ld.  Burr.  782. 

Hajm.  560.      Bex  v.  Norwich  (Mayor  of),        (12)  Exp.  Seott  and  Morgan,  8  Dowl.  P. 
8tr.  55.  C.  828. 

(6)  Bex  ▼.  TVe^ony  (Mayor  of),  8  Mod. 
US.  128. 
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MANDAMUS. 


substanck, 
Form,  Diuxc- 

TION,  AVD  De- 

livsrt  op  thx 
Writ. 

Dklivert  of 
THE  Writ. 


the  corporation  by  the  corporate  tiame,  nor  to  the  mayor  and  aldenoeo 
only,  in  whom  the  right  of  election  was  —  the  court  said,  *'  as  this  writns 
directed  to  the  common  council  who  had  no  right,  they  would  grant  i 
supersedeas/'  ( 1 ) 

The  writ  should  be  delivered  to  the  officer  who  is  to  make  the  reton. 
Thus,  on  a  mandamus  to  elect  a  town  clerk,  it  was  held,  that  notwitb* 
standing  the  election  was  in  the  common  council,  still  the  writ  was  to  be 
delivered  to  the  mayor  as  the  most  visible  part  of  the  corporation.  (2) 

In  Regina  v.  Manor  of  Richmond  {Steward  of),  the  objection  taken 
was,  that  the  lord  of  the  manor  had  not  been  served  with  the  role  as  be 
ought  to  have  been,  the  general  rule  being,  that  the  writ  must  be  serred 
upon  the  lord  of  the  manor,  as  well  as  upon  the  steward :  but  it  was  heki, 
that,  with  respect  to  a  crown  munor,  there  might  be  a  difference,  because  the 
steward  of  Richmond  is  a  statutable  officer.  (S) 


Exceptions  to, 
AND  Amend- 
KENT,  Teste, 
AND  Time  op 
the  Rbtitrn  of 
the  Writ. 


Return  may 
be  quashed, 
but  notice 
must  be  given. 


Taking  out  the 
writ  on  other 
terms  than  are 
warranted  by 
the  rule. 


7.  Exceptions  to,  and  Amendment,  Teste,  and  Time  of  the  Retdkv 

OF  THE  Writ. 

An  exception  may  be  taken  to  the  writ  after  the  return,  or  at  any  Ume 
before  the  issuing  of  a  peremptory  mandamus :  thus,  where  the  writ  was 
directed  to  a  corporation,  commanding  them  to  pay  a  poors'  rat«,  bit 
omitted  to  state,  that  the  defendants  had  no  effects  upon  which  a  distress 
could  be  levied  :  — It  was  held  to  be  a  fatal  omission.  (4) 

So,  likewise,  where  it  was  suggested  on  the  face  of  the  writ,  directed 
to  an  inferior  officer  of  a  college,  that  such  college  was  subject  to  the 
power  of  a  <*  visitor,''  the  writ  will  be  quashed,  it  being  bad  on  its  face,  be- 
cause such  a  jurisdiction  is  but  ?l  forum  domesticum,  and  not  taken  notice 
of  by  the  common  law,  and  is  a  jurisdiction  which  purely  belongs  to  the 
visitor.  (5) 

.The  return  to  a  mandamus  may  be  quashed  as  to  part,  and  allowed  is  ts 
the  residue,  provided  the  two  are  independent  from,  and  not  incoDsisteot 
with,  each  other. 

To  supersede  or  quash  the  writ,  a  notice  of  motion  must  always  be 
given.  (6) 

The  court  will  not  permit  parties  to  engraft  upon  a  rule  terms  wfaiek 
were  not  granted ;  and  when  a  rule  has  been  obtained  for  a  mandamus  to 
issue,  and  the  mandamus  is  taken  out  in  other  terms  than  are  warranted  by 
the  rule,  and  differing  not  merely  by  adding  things  incidental  to  a  jm** 
damuSf  but  materially  enlarging  the  terms,  the  court  will  quash  tbe 
writ  (7) 


(1)  Rex  ▼.  Norwich  (Mayor  of),  Str.  55. 
Rex  ▼.  midman,  ibid.  879.  But  the  writ 
will  not  be  superseded,  merely  on  affidavits 
without  a  return.  Rex  v.  WhcUey,  ibid. 
1 139.  ;  nor  will  it  be  superseded  to  compel 
probate,  if  it  appear  that  the  litigation  of 
the  will  was  subsequent  to  the  time  at  which 
the  mandamus  issued.  Rex  ▼.  Betiesworthj  7 
Mod.  219.    Str.  847. 

(2)  Regina  v.  Chapman,  6  ibid.  152. 


(3)  MS.  Nov.  4.  1839. 

(4)  Rex  V.  MargaU  Pier  Camp.  3 R&i. 
220.  Tavemer'a  cote.  Sir  T.  Raym.  446. 
TbwnMcnd't  cage,  ibid.  69.     1  Lev-  91  • 

(5)  Dr.  WdUuf'e  eate,  C  T.  a  SiS. 
▼.  fFhaley,  7  Mod.  308,  309. 

(6)  Anon,  I  Wils.  30. 

(7)  Rex  V.  Water  EaUm,  2  Smith,  54.,* 
vide  Rex  v,  Tneker,  3  B.  &  C  54£. 


MANDAMUS.  2325 

The  writ  may  be  amended  at  any  time  before  the  return.  ( I )     But  after  Exceptiovs  to, 
the  return  has  been   made  and  traversed,  the  court  will  not  permit  an  ^^^  Amend- 
amendment  (2)  and  Time  of 

The  writ  should  bear  teste  in  term  time,  and  at  the  time  granted  by  the  '"^  Rbturn  of 
court  

A  mandamus,  dated  June  13.,  commanding  justices  to  appoint  over-  Amendment 
seers,  is  good,  although  by  stat  43  Eliz.  c,  2.  they  are  to  be  appointed  ®'  ™"  ^*"* 
within  a  month  after  Easter,  and  Easter-day  in  that  year  was  on  the  22d  of  Tijie  when 

April.  (3)  THE  Writ  is 

By  Stat  9  Anne,  c.  20.  s.  1.,  when  any  writ  of  mandamus  shall  issue  to   ''''"^na*^*- 
admit  or  restore  any  burgesses  or  officers  of  corporations,  such  persons  who    ^^  ^^  j°°^' 
are  required  to  make  return,  shall  make  their  return  to  the  first  writ  of   j^gtu^n  must 
mandamtts.    And  the  persons  to  whom  the  mandamus  is  directed  under   be  made  to  the 
stats,  n  Geo.  1.  c.  4.,  5  &  6  Will.  4.  c  76.,  and  7  Will.  4.  &  1  Vict.  c.  78.   fi"*^"*  of 

mandamtts. 

8. 26.,  must  make  their  return  to  the  first  writ  g^^^  ^  ^  q^  ^ 

There  must  be  fourteen  days  between  the  te^te  and  return  if  above  forty   c.  4.,  5  &  6 
miles  from  London,  and  eight  days  if  under  that  distance.  (4)  ^^  ^^-  ''^•» 

Where  the  party  lives  forty  miles  from  London,  there  must  be  fourteen,  ^  i  vict.  c.  78. 
otherwise  only  eight  days,  and  one  of  such  days  is  to  be  taken  inclusive  and  &•  26. 
the  other  exclusive,  so  that  a  writ  dated  the  14th  may  be  returnable  the 
28th.  (5) 

It  should  appear  from  the  affidavit  of  service,  that  the  writ  was  delivered  Delivery  of  the 
to  him  who  had  to  make  the  return.  (6) 

Under  stat.  9  Anne,  c.  20.  s.  6.,  the  court  has  a  discretionary  power  to 
extend  the  time  for  making  the  return  ;  a  discretion  which  is  always  exer- 
cised upon  a  reasonable  suggestion  of  difficulty  (7)  —  although  public  in- 
convenience will  result  from  the  delay.  (8) 

By  stat  1  Will.  4.  c21.  s.  3.  "the  several  enactments  contained  in  stat   Stat  i  Will.  4. 
9  Anne^  c20.  relating  to  the  return  to  writs  of  mandamus,  and  the  pro-     '     '. ."    " 

J.  J  1    n    Provisions  of 

ceedmgs  on  such  returns,  and  to  the  recovery  of  damages  and  costs,  shall  9  Anne,  c.  20. 
be  and  the  same  are  hereby  extended  and  made  applicable  to  all  other  respecting  re- 
writs  of  mandamiu,  and  the  proceedings  thereon,  except  so  far  only  as  the  of  mandamiw 
nine  may  be  varied  or  altered  by  this  act."  therein  men- 
It  b  doubtful  whether  the  court,  on  a  proper  case  being  shewn,  will  direct  *>o'^ed,  and  the 

,  »  r     r  o  »  proceedings 

the  return  to  be  made  in  a  shorter  time.     But  if,  without  special  direction   thereon,  ex- 
of  the  court,  the  mandamus  be  drawn  so  as  to  allow  less  time  between  the  tended  to  all 
teste  and  the  return,  the  court  will  supersede  the  mandamus  for  irregularity,  mandamut. 
uid  award  an  alias  writ ;  notwithstanding  the  case  be  one  in  which  the 
conrt  granted  the  rule  for  the  mandamus  absolute  in  the  first  instance,  on 
the  ground  of  urgency  —  it  being  to  compel  the  payment  of  money  for  the 
wpport  of  paupers.  (9) 

(1)  Rtffina  ▼.  CSitheroe,  6  Mod.  183.     Hex  is  by  obtaining  frotn  the  clerk  of  the  rules,  a 
V'Xjme  Re^,  Doug.  135.  side  bar  rule  to  return  it  within  six  days 

(2)  Rex  ▼.  Stafford  {Mayor  of),  4  T.  R.  after  notice  of  the  rule.     A  copy  of  the  rule 
^90.  must  be  personally  served  on  the  defendant, 

(3)  Rue  V.  Sparrow,  7  ibid.  393.  shewing  the  original  at  the  same  time :  if 

(4)  Anon.  2  Sftlk.  434.  it  is  not  returned  within  that  time,  the  court 

(5)  Rex  Y.  Dover  {Mayor  of),  Str.  407.        will,  upon  affidavit,  grant  an  attachment. 
(^)  Rez  T.  Exeter  (Mayor  of),  12  Mod.     Ibid. 

251.  (8)  In  re  fFalsaU,  1  H.  &  W.  370. 

J7)  1  Stephens's  Corporation  Acts,  2d  ed.         (9)  Rex  v.  St.  Andrew's,  HcXbom,  7  A.  & 
^70.    The  manner  of  compelling  a  return,     £.  281. 
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EzccFTioKs  TO,       If  the  fifst  wHt  when  fully  executed  does  not  effectuate  the  pui^^oses  for 
MINT  Tkstk!      ^^^^^  it  ^«*  granted,  the  court,  to  administer  ample  justice,  will  award  a 

AND  TiMK  OF     second  writ  to  complete  the  act  begun.  (1) 
THE  Retd&n  or 
THK  Writ. 


Auxiliary  writ 
The  Return. 

Bt  -whom,  the 
Return  must 

BE  MADE. 

Mayor  alone 
can  make  the 
return. 


Ex-oorporate 
officers  cannot 
make  the  re- 
turn. 


Return  is 
good,  though 
there  be  nei- 
ther the  hand 
of  the  mayor, 
or  seal  of  the 
corporation  to 
it. 

Valid  Return. 

Must  be  cer- 
tain. 


Nothing  will 
be  intended. 


8.  The  Return. 

The  return  must  in  all  cases  be  made  by  the  person  to  whom  it  is  di- 
rected. 

Where  a  mandamus  is  directed  to  the  "  mayor^  &c.,"  the  mayor  alone 
can  make  the  return,  and  the  other  component  parts  of  the  corpontioo 
cannot  disavow  it;  because  the  court  cannot  refuse  the  mayor's  return, be 
being  the  principal  officer  to  whom  the  writ  is  directed,  and  to  whom  it 
is  actually  delivered ;  and  all  the  court  can  do,  is  to  com^l  a  return  to  be 
made  to  the  writ ;  and  if  the  mayor  make  a  return  contrary  to  the  votes  of 
the  majority  concenied,  it  is  at  his  peril,  and  the  way  to  punish  him  is  by 
information  in  the  Queen's  Bench,  (2) 

An  ex-corporate  officer  cannot  make  the  returb,  unless  the  election  of  bis 
successor  be  void,  because,  when  corporate  officers  have  sworn  in  sucoeason 
who  have  not  been  legally  chosen,  they  notwithstanding  continue  corporate 
officers,  and  therefore  ought  as  such  to  make  a  return  to  the  writ  (S) 

A  return  is  good,  though  there  be  neither  the  hand  of  the  major  or 
seal  of  the  corporation  to  it,  because,  before  the  Statute  of  York,  the  sh^ 
need  not  have  set  his  hand  to  any  return ;  and  if  the  return  be  false,  as 
action  can  be  brought  against  the  whole  body  politic  for  making  a  Use 
return,  and  against  a  particular  person  for  procuring  a  false  return.  (4) 

The  rule  is  not  to  presume  every  thing  against  the  return,  but  not  to 
presume  any  thing  either  one  way  or  the  other.  (5) 

The  same  certainty  is  required  in  a  return  to  a  mandamus  as  in  an 
indictment  or  return  to  writs  of  habeas  corpus.  (6) 

If  the  return  to  a  mandamtuf  be  certain  on  its  face,  that  is  sufficient,  and  tVe 
court  will  not  intend  inconsistent  facts  for  the  purpose  of  making  it  bad.(7) 

Nothing  will  be  intended  in  a  return  to  a  mandamus  (S);  and  if  etery 
part  of  a  return  be  not  good,  yet,  if  it  state  a  sufficient  reason  to  jusdfjtiie 
party  making  it,  that  will  be  an  answer.  (9) 

If  a  return  be  certain  to  a  certain  intent  in  general,  it  will  be  soffident, 
and  it  is  not  requisite  to  negative  the  right  claimed  in  the  writ,  if  it  be 
admitted  subject  to  a  qualification.  (10) 

If  the  supposal  of  the  writ  be  false  in  not  truly  stating  the  constitotioB 


(1)  Sex  V.  Wat^  Eaiotiy  8  Smith,  55, 
'Willcock  on  Corporations,  3  83. 

(2)  Rex  V.  Abingdon  {Mayor  of),  2  Salk. 
431.     Ibid.  699. 

(3)  Segina  v.  CHtheroe  (Town  of),  6 
Mod.  133. 

(4)  Lydston  v.  Exeter  (Mayor  of),  12 
ibid.  126.  Rex  ▼.  St.  John*$  CoUeye,  Skin. 
868. 

(5)  Rex  V.  Lyme  Regit  (  Mayor  of),  Doug. 
157. 

(6)  Ibid,  158. 

(7)  Ibid.  159.  Manaton's  ease.  Sir  T. 
Raym.  365.     Rex  ▼.  Doncaater  (Mayor  of). 


Sayer,  39.  GUde's  coae,  4  Mod.  SS.  Bp 
V.  Abingdon  (Mayor  of),  2  Salk.  431.  H«{t 
436-^41. 

(8)  Rex  V.  Evans,  1  Show.  282L  I^ 
▼.  Durham  (Corporation  of).  10  Mod.  14$. 
Rex  ▼.  Maiden  (  Corporation  of},  1  Li  Rayo- 
481 .  2  Salk.  43 1 .  Regina  v.  Lame,  11  U«^ 
270.  2  Ld.  Raym.  1304.  Rex  t.  M^tim 
(PresideMt  of),  1  Lev.  306-  Anon.  Sr  T. 
Raym.  153. 

(9)  Rex  f,  Vork  (ArchbUkap  eO>  ^  ^*^ 
490. 

(10)  Rex  ▼.  Xheb/m  {Corpormtim  ef\ 
Batty  (Irish),  628. 
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of  the  corporation,  the  return  ought  to  deny  the  constitution  as  beiog  that,    Thx  Rsturm. 
which  id  nientioned  in  the  writ  (1) 

A  return  is  good,  if  it  pursue  the  suggestion  of  the  writ  (2) ;  and  several 
matters,  if  consistent  with  each  other,  may  be  returned  in  the  same  writ  (3) ; 
and  if  some  be  bad,  the  court  may  admit  those  that  are  valid,  and  reject 
the  invalid.  (4)    But  the  return  must  not  be  argumentative.  (5)  Return  must 

A  return  to  a  mandamtu  to  justices  to  hear  and  determine  a  complaint  m°ntotiv^^"" 
hefore  them,  "  that  it  was  determined,''  has  been  held  valid.  (6)  j>^  j^^^  ^^ 

In  answer  to  a  mandamus  to  elect,  it  is  a  good  return,  that  a  person  has  detennine. 
heen  <<  duly  elected  and  sworn  into  office,"  it  being  sufficiently  positive  as  Election, 
to  the  principal  fact  (7)    A  return  that  a  party  was  not  duly  elected  sexton 
according  to  ancient  custom,  <<  and  there  is  a  custom  for  the  inhabitants^ 
&e.  to  remove  at  their  will  and  pleasure,  and  that  the  party  was  removed 
pursuant  to  such  custom,"  is  good.  (8) 

Where  the  writ  is  to  restore  a  person  who  has  been  removed  from  an  Restoration, 
office,  the  power  of  the  corporation  to  remove  should  be  correctly  stated. 

In  setting  out  a  corporate  custom  to  hold  courts  for  the  admission  of  free^  Admission  of 
men,  it  is  not  requisite  to  state  the  place  or  time  where  and  when  such  courts  ^^™^- 
have  been  holden,  if  it  be  averred,  that  they  have  been  held  within  the  city.  (9) 

To  a  mandamus  calling  on  the  justices  and  clerk  of  the  peace  of  a  county  Inspection  of 

to  allow  rate-payers  an  inspection  of  certain  orders  of  sessions  concerning  ^^^ 

the  expenditure  of  the  county  rate,  and  all  accounts,  &c  relating  to  such 

orders,  it  was  returned,  that  inspection  of  the  orders  had  been  given,  but  that 

the  accounts  were  those  of  the  treasurer  and  high  constable,  which  had 

been  passed  at  the  sessions  and  deposited  with  the  clerk  of  the  peace 

according  to  stat  12  Geo.  2.  c  29.  s.  8.,  and  that  an  abstract  thereof  had 

been  published  according  to  stat  55  Geo.  3.  c  51.  s.  18.,  wherefore  the 

inspection  of  such  accounts  had  been  refused :  —  which  was  held  a  good 

return,  because  parties  claiming  merely  as  rate-payers  have  no  right  by  the 

above  statute  to  inspect  such  accounts  when  passed  and  deposited;  and 

that,  supposing  the  accounts,  when  so  passed  and  deposited,  to  be  public 

documents,  the  rate-payers  had  not  such  an  interest  in  the  contents  as 

entided  them,  independently  of  the  statutes,  to  demand  an  inspection.  (10) 

To  a  mandamus  requiring  A.  to  deliver  to  the  churchwardens  certain 

books,  &C.  in  his  custody,  it  is  a  good  return  to  say,  that  on  and  since  the 

teste  of  the  writ,  A.  had  not  nor  has  had  the  books,  &c.,  or  any  of  them,  in 

his  custody,  power,  or  possession.  (11) 

A  mandamus  to  the  lord  and  steward  of  the  manor  of  O.  recited  that,  at  DellTery  of 
a  manor  court  holden  before  the  steward  in  May,  a  plaint,  in  the  nature  of  ^JJJ^      "^ 

writ  of  right,  according  to  the  custom,  &c.,  was  presented  to  the  steward, 
received  by  him^  and  enrolled  in  the  court  rolls ;  that,  at  a  court  holden  in 
August,  the  demandant  and  tenant  appeared,  but  that  the  steward  refused  to 

(1)  RexT.MaUen(BaiHfiof),2 SaikASl.         (6)  Bex  v.  Richardson^  1  Wils.  21. 

(2)  Rex  T.  Pemiee  {Sir  H.\  Str.  1235.  (7)  Rex  v.  WiUiams,  Sayer,  140. 

(3)  Regina  v.  Noncieh  (Mayor  of)^  2  (8)  Rex  v.  Taunton  {Churchwardetu  of ), 
Silk.  436.     Rex  v.  Cambridge  (Mayor  of),  Cowp.  413. 

8  T.  R.  456.      Rex  ▼.  York  (Mayor  of),  5  (9)  Rex  v.  Bosworth,  Str.  1112. 

ibid,  se,    Wrxyht  v.  Faweett,  4  Burr.  2041.  (10)  Rex  v.  Staffordshire  (Justices  of),  6 

(4)  Wright  V.  Fau>eett,  4  Burr.  2041.  A.  &  £.  84. 

(5)  Rex  V.  Lyme  Regis,  Doug.  158.  (11)  Rex  v.  Round,  5  li.  &  M.  427.  1 
UoMoiom's  case.  Sir  T.  Raym.  365.     Regina  H.  &  W.  546. 

▼.  Hereford  (Mayor  of),  6  Mod.  309. 
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Th«  Retuen.    proceed  upon  the  plaint ;  and  the  mandamus  commanded  the  lord 

steward  to  proceed  on  the  said  plaint;  to  which  it  was  retained,  that  at  the 
court  of  August  the  tenant  objected  to  the  making  of  the  plaint,  as  erro- 
neous and  irregular,  on  two  grounds;  whereupon  it  was  considered  and 
ordered  by  the  court  that,  for  those  errors,  the  plaint  and  proceedings  should 
be  set  aside,  reversed,  annulled,  and  altogether  held  for  nothing,  and  that 
the  court  would  take  no  further  cognisance  thereof,  and  thereupon  the 
plaint  and  proceedings  were  set  aside,  &c. ;  that  notwithstanding  a  court 
was  hoiden,  in  obedience  to  the  mandamus  in  the  October  following  the 
issuing  of  the  mandamusy  whereat  the  tenant  contended  that,  for  the  fonoer 
objections  aad  another,  the  plaint  presented  in  May  was  erroneous  and 
irregular,  and  upon  these  grounds,  and  because  of  the  judgment  of  the 
court  in  August,  he  prayed,  that  the  plaint  might  be  held  for  nothing,  and 
that  the  court  would  take  no  further  cognisance  thereof;  whereupon  it 
appeared  to  the  court  that  there  was  error  in  the  plaint  and  proceedings, 
and  that  the  court  ought  not  to  take  cognisance  or  proceed  thereon ;  and  it 
was  considered  and  adjudged,  that  the  plaint  and  proceedings  were  righdj 
set  aside  at  the  court  of  August,  and  that  the  court  ought  not  to  take  any 
further  cognisance  thereof.  Upon  objection,  that  the  return  was  contrt- 
dictory  and  repugnant,  as  shewing,  that  the  court  proceeded  in  October 
upon  a  plaint  already  annulled,  and  that  there  was  no  judgment  set  forth: 
—  It  was  held,  that  the  return  was  good,  inasmuch  as  there  was  no  contra- 
diction, and  the  court  appeared  to  have  adjudged,  and  that  the  court  of 
Queen's  Bench  upon  mandamus  could  not  inquire  whether  or  not  the  adju- 
dication was  erroneous  or  informal.  (1) 
Akxwdiumtop  Clerical  mistakes  in  the  return  may  be  amended,  after  it  is  filed.  (2) 
Inconsistent  ^^  ^^®  return  contain  two  inconsistent  causes  it  will  be  quashed.  (S) 

causes.  Where  by  the  charter  the  transaction  of  certain  business  is  limited  to  one 

Invalid  Ri-      particular  day,  a  return  to  a  mandamus,  assigning  as  a  reason  for  not  com- 
TURN.  pleting  it,  that  the  day  was  consumed  in  the  necessary  business  of  the  oor- 

Transaction  of    -^,^4,:^^    :2  u^a  /a\ 
business  limit-     POJ^'lon,  IS  bad.  (4) 

ed  to  one  par-         An  inhibition  of  a  bishop  is  not  a  good  return  to  a  mandamus  to  sveara 

ticular  day.         churchwarden.  (5) 

Inhibition  of  a        Where  the  return   to   a  mandamus  to  restore  to  academical  degrees 
bishop.  J  J  L    k 

To  restore  to      ^'l^gcs  a  suspension  or  degradation  of  the  party,  and  does  not  state,  that  He 

academical  de-    was  summoned  to  attend  the  proceedings,  it  is  bad.  (6) 

fff®^  A  return  to  a  mandamus  to  restore,  stating  that  the  prosecutor  was  not 

duly  elected,  admitted,  and  sworn,  is  bad ;  because  the  return  must  ansver, 

not  the  words,  but  the  materiality  of  the  writ.  (7) 
Restoration  to        A  return  to  a  mandamus  to  restore  an  alderman  removed  for  non  reside«« 

was  disallowed,  because  it  did  not  set  forth  a  total  desertion  from  thepbce 

of  which  the  party  was  alderman.  (8) 

It  cannot  be  returned  to  a  mandamus  for  restoring  a  person  to  an  office 

that  he  is  not  eligible.  (9) 

(1)  Begina  v.   Old  Hatt  {Lord  of),  10         (6)  Hex   v.    Cambridge  {Umiverntf  ^)' 
A.  &  E.  248.  (Dr.  Ewin*s  cote),  t.  T.  19  Gea  S. 

(2)  Rex  V.  Lyme  Regi»t  Doug.  148.  (7)  Rex  ▼.  Lyme  Regis,  Doug,  79- 

(3)  Rex    V.    Cambridge  {Mayor  of),  2         (8)  Rex  yr.  Leicester  {Mayor  o/),*^f' 
T.  R.  456.  2087.,  vide  sUt.  5  8c  6  .Will.  4.  c.  76.  »■  52. 

(4)  Rex  V.  Carmarthen  {Corporation  of),         (9)  Rex  v.  Dohcaster  {Mayor  of%  ^7^' 
1  M.  &  S.  697.  40. 

(5)  Rex  V.  Simpson,  Str.  609. 
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Where  an  applicant  obtained  a  mandamtis  to  be  restored  to  the  place  of  Thx  RrruRv. 
town  clerk,  the  mayor  returned  ^^nunqvam  fuit  debito  modo  admissvs;"    " 
hut  it  was  held  ill,  for  he  ought  to  have  returned  "  nonfuii  admissus"  (1) 

If  the  return  be  insufficient,  the  applicant  will  be  restored.  (2) 

A  return  to  a  mandamus  to  a  mayor  to  convene  a  meeting  to  proceed  to  To  elect, 
an  election  in  order  to  fill  up  live  vacancies  in  a  select  body^  that  the 
remaining  burgesses  are  too  few  to  proceed  to  such  election,  was  held  to  be 
iosufficient.  (S) 

It  will  be  bad  in  a  return  to  a  mandamus  to  elect  a  municipal  officer  to 
state,  that  the  '< candidates  had  an  equal  number  of  votes;"  because,  **  if 
there  be  an  equality  of  votes,  and  therefore  they  cannot  choose,  upon  man- 
damiu  they  must  agree,  or  else  they  shall  all  be  brought  up  as  in  contempt, 
and  laid  by  the  heels  till  they  do  agree ;  for,  after  a  jury  is  sworn,  they 
shall  be  Impounded  till  they  all  agree,  but  here  it  suffices,  that  a  majority 
do  agree."  (4-) 

So  likewise  it  was  resolved,  that  the  return  of  **  non  fuit  modo  dehUo 
admissus"  or  **  elecius**  was  bad,  unless  the  writ  suggested  a  debito 
modo.  (5) 

The  return  of  "nonfiUt  electus"  to  a  mandamus  directed  to  an  arch- 
deacon to  swear  a  churchwarden  was  holden  bad,  because  the  writ  com- 
manded the  churchwarden  to  be  sworn,  or  the  contrary  to  be  shewn ;  and 
although  some  cause  as  an  incapacity  may  be  returned,  yet  the  election  can- 
.  not  be  denied  in  the  return,  for  the  archdeacon  is  only  a  ministerial  officer ; 
ud  the  swearing  in  of  a  churchwarden  is  only  matter  of  form,  and  the  office 
is  only  temporal.  (6) 

A  return  to  a  conditional  mandamus  to  admit  to  an  office  stated,  as  cause  To  admit, 
for  not  admitting,  that  certain  electors,  at  the  time  of  the  election  recited  in 
the  mandamusy  '*  were  living  and  might  have  been  convened,  but  that  they 
did  not  attend,  nor  were  they  convened  or  summoned:" — It  was  held  bad, 
for  not  stating  that  these  electors  were  within  summons;  and  that  the 
word  convene  is  properly  applicable  only  to  aggregate  bodies,  and  not  to 
individuals.  (7) 

By  the  true  construction  of  stat  49  Geo.  3.  c  20.  s.  4.  (local  and  public), 
the  election  of  a  treasurer  for  the  county  of  the  city  of  Dublin  is  not 
avoided  by  the  elected  officer  not  entering  into  the  required  recognisance, 
bat  by  the  securities  not  making  the  necessary  affidavit  (8) 

The  power  of  trial  and  amotion  (if  not  inconsistent  with  the  statute  law)  Powsa  or 
for  any  offence  by  a  corporator  against  his  duty  as  a  corporator^  is  inci-  '^*'°^'<'^- 
dental  to  the  constitution  of  a  corporation ;  and  it  is  necessary  to  the  good 
order  and  government  of  corporate  bodies,  that  there  should  be  such  an 
authority,  as  much  as  a  power  to  make  bye-laws.  (9) 


(1)  Henford't  ease,  1  Sid.  209-   Regina  v.  v.  Ward,  Str.  894.,  coiUrh.     Regina  v.  Guy, 
AUboiwigh  ( Borough  of ),  10  Mod.  101.  6    Mod.   89.       Rex  v.  Rice,   5   ibid.    325. 

(2)  Baeset  v.  Bartutaple  (Mayor  of),  1  Reginai  v.  Guise,  2  Ld.  Raym.  1008.    3  Salk. 
Sd  286.»  Tide  Rex  ▼.  Owen,  Skin.  669.  162. 

(3)  Rex  ▼.  MonnunUh  {Mayor  of ),  4  B.         (7)  Regina  v.    Smith,    1  Jebb  &  Symes 
4  A.  496.  (Irish),  621. 

(4)  Regina  y.  Chapman,  6  Mod.  152.  (8)  Ibid. 

(5)  Regina  v.  twitty,  2  Salk.  433.  Rex  v.         (9)  Rex  v.  Richardson,  1  Burr.  537.,  vide  1 
ffliiskin,  Andr.  1.  Stephens's  Municipal  Corporation  Acta,  2d 

(6)  Rex  V.  Norwood,  8  Mod.  380.     Rex  ed.  452. 
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Ths  RnuEV. 


Where  the  re- 
turn to  the  first 
numdamua  can- 
not he  sus- 
tained, a  pe- 
remptory man" 
damns  will  he 
issued. 


But  for  a  crimiDal  offence,  such  as  murder  or  felony,  the  corporator 
cannot  be  removed  until  convicted  by  a  jury.  (1) 

The  mere  embezzlement  of  money,  or  the  commission  of  an  offence  Mt 
infamous,  are  not  causes  for  amotion.  (2) 

The  power  of  removing  being  primd  facie  in  the  corporation  at  large»  it  is 
sufficient  to  state,  that  the  party  was  removed  by  the  corporate  body  at  large, 
without  averring,  that  the  body  at  large  had  the  power  of  removing.  (3) 

And  as  the  power  of  removal  cannot  be  exercised  by  a  select  port  of  a 
corporate  body,  unless  it  be  specially  given  to  that  part  by  charter  or  pre- 
scription, if  a  return  should  set  forth  a  removal  by  ^  a  select  part,"  without 
shewing  how  they  were  authorised,  it  would  be  bad.  (4) 

<<  NonjuU  amdtus"  is  a  good  return.  (5)  ''  Nan  fuit  eledus'* (6) ;  *" «» 
ddnto  Tnodo  dectus  ei  prctfecius  ad  officium"  (7) ;  that  some  other  indi- 
vidual instead  of  the  applicant  had  been  elected  (8) ;  and  a  return  that  the 
complainant  has  resigned  —  are  valid  and  sufficient  returns.  (9) 

In  all  cases  where  the  return  to  the  first  tnandamus  is  not  sustainable,  a 
peremptory  mandamui  will  go.  (10) 

In  Regina  v.  Poole  (^Corporation  of)y  where  a  mandamus  had  issoedto 
command  the  corporation  of  Poole  to  levy  a  rate  and  pay  the  money  which 
they  owed  to  Mr.  Farr  as  compensation  for  the  loss  of  his  office  as  tovn 
clerk,  to  which  a  return  was  made  by  seven  of  the  town  council  that  thej 
had  in  October  last,  at  a  meeting  of  the  council,  brought  forward  a  propo- 
sition for  levying  the  rate  in  obedience  to  the  writ,  but  that  they  were 
outvoted  by  the  majority  of  the  meeting  —  a  peremptory  mandamiu  vas 
issued,  it  being  considered  that  such  return  was  frivolous.  (11) 
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9.  Remepies  for  a  false,  insufficient,  or  no  Return. 

Under  stat  9  Anne,  c  20.  s.  2.  a  power  is  given  to  traverse  the  retan 
instead  of  an  action  for  a  false  return. 

If  the  facts  be  alleged  as  having  happened  in  a  particular  county,  and 
issue  repecting  their  existence  be  joined  there,  the  venire  must  be  from 
that  county.  (12) 

The  return  to  a  mandamus  being  traversable,  is  regulated  by  the  ordi- 
nary rules  of  pleading.  (13)  Upon  which  principle,  a  return  to  a  mandoBm 
will  be  bad,  if  it  contain  a  negative  pregnant  (14-) 


(1)  Rex  ▼.  Rtchardton,  1  Burr.  537.,  vidt 
1  Stephens's  Municipal  Corporation  Acts,  2d 
ed.  452. 

(2)  Rex  V.  Lyme  RegU,  Doug.  1 48. 

(3)  Ibid.  Rex  v.  Chalke^  1  Ld.  Raym. 
226.     Bull.  N.  P.  205.  (a.),  206.  (a.) 

(4)  Rex  V.  Dimcaster  (Mayor  of ),  Say er, 
37.  It  is  questionable  whether  *•  the  coun- 
cils *'  under  the  Municipal  Corporation  Act 
possess  the  powers  of  amotion,  except  where 
that  power  is  given  to  them  by  that  statute. 

(5)  Rex y.CoLhester( Mayor of);i  Sid.210. 

(6)  Regina  v.  Com,  (  Corporation  of ),  11 
Mod.  174.  Reginay.  Twitty,  7  Mod.  84.  Re- 
gina v,Aldborough  {Borough  of)^  10  ibid.  101. 

(7)  Rex  V.  Lambert,  12  Mod.  2.  Rex  v. 
Vork  {Mayor  of),  5  T.  R.  66. 


(8)  RexY.  mHiamt,  Sayer,  14a 

(9)  Rex  V.  Rippom  {Mayor  of),  1  U 
Raym.  564.     Rex  ▼.  Tidderiey,  1  Sid.  H. 

(10)  Regina  T.Nonnekii£iyoref),9U 
Raym.  1244.  Holt,  444.  Rex  t.  Ipmiek 
{BaUiffs  of),  2  Ld.  Raym,  I24a     R*r  ». 

Shaw,  12  Mod.  113.  Dr,  BenOey'i  e»m, 
Fortesc.  205.  Rex  ▼.  Sin^mn,  8  Mod.  SSS. 
Rex  V.  Oxford  (  Mayor  of),  2  Slit  428. 4^- 
Regina  v.  Bainet,  2  Ld.  Raym.  1267.  ««» 
V.  Owen,  Skin.  669.     Stat  9  AnM^  c.  flX 

(11)  MS.  Not.  8.  1839. 

(12)  Rex  V.  Newcattle-vpem^Ty»e  {Mty^ 

of),  I  East,  114. 

(13)  Rex  y.  Cambridge {Mttyorif),^^'^ 

456. 

(14)  Rexy.  York  {Mayor  of),  5  ibid.  €6. 
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It  was  resolved  thai,  by  stat.  9  Anne,  c.  20."  s.  2.,  the  prosecutor  may  Remmies  for 
plead  or  traverse  the  facts  in  the  return  to  a  mandamus^  and  the  other  gop^",'^jf*'o,t 
party  may  take  issue  or  demur  (1) ;  but  no  exception  can  be  taken  to  the  ko  Rktuan. 
return,  where  the  court  has  no  power  to  grant  the  writ  (2)  ^j^     ^     ^.  ^ 

If  the  return  contain  several  distinct  heads  of  answer,  the  prosecutor  may,  can  be  taken  aa 
by  leave  of  the  court,  traverse  one  or  more  of  these,  as  untrue  in  fact,  after  to  the  issuing 
having  argued  the  validity  of  others  in  point  of  law  on  a  concilium<(S) 

Id  Rex  v.  York  (^Mayor  of)  (4)  it  was  held,  that  if  a  mandamus  to  certify 
an  election  state,  that  <*  by  reason  of  which  A.  was  duly  elected,"  the  return 
cannot  traverse  that  A.  was  not  elected  as  by  the  writ  is  supposed. 

The  prosecutor  can  reply  to  a  return  to  a  mandamns  (5) ;  and  that  which  Prosecutor  can 
is  not  answered  upon  the  return,  must  be  looked  upon  as  admitted  to  be  reply  to  a  re- 
tnie.(6)    And  where  the  prosecutor  of  a  mandamu*  to  which  a  return  had         *  . 

been  made,  moved  for  a  concilium,  and  the  court  upon  argument  adjudged,  ^^^  answered  is 
that  the  return  was  sufEcient  in  law,  it  was  held,  he  could  not  afterwards  admitted, 
traverse  the  facts  contained  in  the  retuni.  (7) 

The  prosecutors  of  a  mandamus  moved  to  take  the  return  off  the  file  on 
affidavit,  and  on  objections  made  against  the  validity  of  the  return  itself. 
The  court  after  argument  on  the  law  and  facts,  ordered  in  general  terms 
that  the  rule  should  be  discharged.  The  defendant  then  traversed  the  return. 
On  motion  to  take  the  traverse  off  the  file,  because  judgment  had  already 
been  given  in  favour  of  the  validity  of  the  return,  it  was  held,  that  the 
prosecutors  were  entitled  to  traverse  (8) 

In  Rex  v.  Suddis  (9)  the  court  seemed  to  think,  that,  since  an  erroneous  Erroneous 
judgment  cannot  be  impugned  as  a  collateral  proceeding,  such  judgment  ^,JJrtMb!eTm^' 
will  support  a  return  to  a  mandamus.  (10)  pugned. 

A  rule  to  inspect  charters  in  order  to  make  a  return  will  not  be  granted ;  Inspection  of 
but  in  an  action  for  a  false  return  it  will  be  issued.  (11)  charter. 

Although  a  return  be  true  in  words,  yet  if  it  be  false  in  substance,  an  _ 

*^  •'  Return  true  in 

.  action  lies.  (12)  words,  but  false 

In  an  action  for  a  false  return  to  a  mandamus,  it  need  not  be  alleged,  that  i^  substance, 
they  ought  to  obey  it;  for,  by  making  a  return,  that  is  admitted.  (13)  Allegation. 

In  an  action  for  a  false  return,  it  is  not  material  whether  the  writ  ought  It  is  not  ma- 
te have  been  granted :  thus,  in  Green  v.  Pope(]4f)  it  was  holden,  that  if  the  [hg'^rit^^ght 
action  be  brought  for  the  false  return  to  the  mandamus,  all  the  rest  is  but  to  have  been 
inducement ;  and,  consequently,  whether  a  mandamus  will  lie  or  not,  is  not  fS'""^^' 
before  the  court ;  and  that  it  must  be  taken  pro  confesso,  that  a  mandamus 
▼as  granted,  and  that  the  defendant  made  a  false  return. 

The  action  for  a  false  return  should  be  brought  in  the  Queen's  Bench ;  Action  should 

(1)  Hex  ▼.  Trinity  Chapel  {Dtan  of),  8         (7)  JRex  V.  London  {Mayor  and  Aldermen 
Mod.  38.    Qwtre,  Whether,  by  stat.  9  Anne,    of),  S  B.  &  Ad.  255. 

c  20.  s.  2.,  the  return  to  a  mandamue  can  be  (8)  Regina  v.  PayH,  II  A.  &  £.  955. 

demurred  to?    Rex  ▼.  OundU  (Lord  qf  the  (9)  1  East,  S06. 

Manor  of),  1  A.  &  £.  283.     3  N.  &  M.434.  (10)  Videetiam  Rexy.  Yorkehire  (Justicee 

(2)  Rex  V.    Oxford  {New  Colleye),  2  Lev.  of),  7  T.  R.  467. 

14,  15.  (11)  Anon.  2  Salk.  432.,  sed  vide  Rex  v. 

(3)  Reffina    v.   North  Midland    Railway  Hollister,  C.  T.  H.  245.     Rex  v.  Newcastle- 
Go^.  11  A.  &  E.355.  n,  upon-Tyne  {Hostmen  of),  Str.  1223. 

(4)  5  T.  R.  6B.  (12)  Rex  v.  Lyme  Regis,  Doug.  158. 

(5)  Rex    T.    Lyme    Regis    {Mayor    of),  (13)   Ccue  of  Norwich  {Mayor  of),    12 
Doug.  159.  Mod.  322. 

(6>  Reffina    v.  Buckingham   {Corporation         (14)  1  Ld.  Raym.  126. 
of),  10  Mod.  174. 
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MANDAMUS. 

and  where  a  peremptory  mandamus  was  moved  for,  an  action  having 
been  brought  in  Common  Pleas  for  the  falsity  of  the  return,  and  jadgmeDt 
for  the  plaintiff  on  demurrer  there,  Chief  Justice  Holt  said,  «« I  think  wc 
should  have  the  record  which  falsifies  the  return  here  in  this  court  We 
cannot  judge  upon  their  records.  You  read  only  a  short  rule  in  the 
cause  in  Common  Pleas  that  judgment  be  entered  pro  quer, ;  perhaps 
there  is  no  inquiry  of  damages  —  no  final  judgment ;  it  might  be  arrested 
there,  or  perhaps  we  should  reverse  it  upon  a  writ  of  error."  (1) 

An  action  for  a  fabe  return  is  local ;  but  may  be  laid  in  the  coantj 
where  it  was  made,  or  in  that  in  which  it  appears  on  record.  (2) 

Two  persons  cannot  bring  one  action  for  a  false  return.  (3)  fiut  where 
a  number  of  persons  join  in  prosecuting  a  mandamus  to  register  the  ce^ 
tificate  of  a  dissenter's  meeting-house,  they  may  join  in  an  action  for  a  fohe 
return.  (4) 

Where  the  return  to  a  mandamus  was,  that  there  was  neither  the  hand  of 
the  mayor  nor  the  seal  of  the  corporation  to  it;  the  court  stated,  "It 
is  well  enough  without  it.''  <<  If  the  return  be  false,  you  may  bring  yoor 
action  against  the  whole  body  politic  for  making  a  false  return,  and  against 
a  particular  person  for  procuring  a  false  return.*'  (5) 

A  return  ought  to  be  by  the  mayor  with  the  consent  of  the  corporation; 
and  if  he  do  it,  not  having  such  consent,  an  information  will  lie  against 
him.  (6) 

Where  no  one  in  particular  is  interested  to  bring  an  action  for  a  fahe 
return,  and  the  affidavits  are  contradictory,  the  court  will  direct  an  infonn- 
ation  to  try  the  facts  between  the  parties ;  because  the  return  to  a  jms- 
damns  under  the  statute  of  Anne  might  be  traversed ;  or  upon  a  mandamui 
concerning  some  private  right  the  party  might  have  an  action  for  a  false 
return ;  and  a  peremptory  maiidamus,  if  the  return  be  wrong ;  —  but 
where  no  one  is  particularly  interested,  there  is  no  remedy  but  by  inform- 
ation. (7) 

In  the  case  of  a  mandamus  out  of  Chancery,  no  attachment  lies  till  the 
pluries,  for  that  is  in  the  nature,  of  an  action  to  recover  damages  for  the 
delay ;  but,  upon  a  mandamus  from  the  court  of  Queen's  Bench,  the  fir^t 
writ  ought  to  be  returned  (8) ;  yet  an  attachment  is  never  granted  withonta 
peremptory  rule  to  return  the  writ,  and  then  it  goes  for  the  contempt  (9) 

The  defiendant  being  served  with  the  writ,  his  declaration  that  a  return 
should  be  made,  together  with  a  rule  for  an  attachment  against  him  for  want 
of  a  return,  and  another  to  discharge  that  rule  on  payment  of  costs,  and 
appearance  to  the  action,  is  evidence,  that  the  return  was  made  by  the  de- 
fendant. (10) 

In  an  action  for  a  false  return,  no  motion  is  allowed  for  a  peremptory 
mandamus  until  four  days  after  the  return  of  the  posteoy  because  the  de- 


(1)  Green  v.  Pope,  Comb.  400. 

(2)  Lord  V.  FranetM,  12  Mod.  408. 
(S)  Butler  v.  i?«w«,  ibid.  349. 

(4)  Green  v.  Pope,  1  Ld.  Raym.  127. 

(5)  Lydgton  v.  Exeter  {Mayor  of),  12 
Mod.  126.  Reffina  v.  Chapman,  Holt,  443. 
Rex y.  Rippon  (Mayor  of),  1  Ld.  Raym.  564. 
Enfield  v.  HUl,  2  Lev.  238. 


(6)  Rex  y.  Abingdon  (Borough  of)^  I^ 
Mod.  308. 

(7)  Rex   V.    SpoOand  (Overuen  ef  ^ 
Poor  of),  C.  T.  H.  184. 

(8)  Suts.  9  Amie,  c.  SO.  s.  I.  and  H 
Geo.  1.  c.  4.  s.  9. 

(9)  Coveniry'tca9e(Mayorof),9SeJk.ii^ 

(10)  Rex  V.  Thetford  (Mayor  of  \  3  LA 
Raym.  848.    Vaughan  t.  Lewis,  Carth.  329- 
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fendant  has  that  period  to  move  in  arrest  of  judgment.     But  it  may  be  Rxmbdiis  fok 
awarded  on  the  postea^  without  enterine  a  former  iudsment.  (1)  ^  falsi,  in- 

*^  ®  /«  8UPFICIEKT,  OK 

In  genera],  where  the  return  is  adjudged  insufficient,  a  peremptory  man-  ko  Rktorn. 

damns  issues,  and  if  that  be  not  obeyed,  an  attachment  will  issue  against  the    

persons  disobeying  it.  (2)  Insufpiicient 

*'  If  an  officer  make  an  ill  return,  he  shall  be  amerced ;  and  we  will  not 
allow  him  to  quash  the  ill  return  and  make  another ;  and  if  upon  disallow- 
ance of  one  return,  he  makes  a  second  bad,  an  attachment  shall  go."  (3) 

If  no  return  be  made,  an  attachment  will  be  granted  against  those  per-  No  Return. 
«0D8  to  whom  it  was  directed,  and  when  they  are  before  the  court,  their  Attachment 
punishment  will  be  in  accordance  with  their  offence.  (4)  ^"l^  ^^ 

If  the  writ  be  directed  to  a  corporation  to  do  a  corporate  act,  and  no  who  refuse  to 
return  be  made,  the  attachment  will  be  only  against  those  particular  persons  ™*^®  *  return, 
who  refuse  obedience.  (5) 

If  a  f7ian(iamti)r  be  directed  to  a  "town  council,"  and  they  adjourn  the 
corporate  assembly  in  order  to  prevent  a  return  being  made,  the  members 
will  be  punishable  for  contempt  (6) 

If  a  mandamus  be  directed  to  two  persons,  one  of  whom  is  for  obeying 
the  writ,  and  the  other  will  not  join  in  the  return,  an  attachment  must  be 
granted  against  both.  (7) 


10.  Costs.  Costs. 

By  Stat.  1  Will.  4.  c.  21.  s.  6.,  "  in  all  cases  of  application  for  any  writ  of  Stat  l  Will.  4. 
mandamtu  whatsoever,  the  costs  of  such  application,  whether  the  writ  shall  «•  21.  ■.  6. 
he  granted  or  refused,  and  also  the  costs  of  the  writ,  if  the  same  shall  be  £*^^^®ion 
issued  and  obeyed,  shall  be  in  the  discretion  of  the  court,  and  the  court  is  of  the  court, 
hereby  authorised  to  order  and  direct  by  whom  and  to  whom  the  same  shall 
be  paid;* 

Under  stat.  1  Will.  4.  c  21.  s.  6.  the  costs  of  a  mandamus^  and  of  apply- 
ing for  it,  may  be  obtained  of  the  court  by  a  distinct  motion  after  the  issuing 
of  the  writ ;  and  upon  such  motion  for  costs  the  court  will  refer  for  its 
guidance  to  the  affidavits  filed  in  support  of  the  application  for  a  mandamus^ 
if  it  be  clear,  that  both  applications  are  made  by  the  same  parties.  (8) 

In  Regina  v.  Bridgnorth  {Mayor  of)  (9)  Lord  Denman  said,  "  Where  a 
person  is  bound  by  law  to  pronounce  a  decision,  and  that  decision  is  dis- 
puted before  us,  and  proves  to  be  right,  he  is  entitled  to  costs." 

The  court  will  not  compel  a  relator  in  a  mandamus^  to  give  security  for 
costs,  he  being  interested  in  the  matter  in  question,  on  the  ground  of  his 
poverty,  or  that  other  persons  have  induced  him  to  apply  for  the  writ.  (10) 

(1)  Rex  T.  NeweoMtU'Upon^Tyne  {Mayor  (6)  Regina  v.  Heatheote  {Sir  GUbert),  10 
o/),  1  East,  1 16.  Mod.  56. 

(2)  Beusei  t.  Ranutaple  {Mayor  of),  I  (7)  Bridgnorth  {BaiUffk  of)^  Str.  808. 
Sid.  286.  1  Stephens's  Corporation  Acts,  2d  ed.  490. 

(S)  Per  Holt  C.  J.    in  Atwn,   12  Mod.  (8)  Rex  \,  iiTirAe,  5  B.  &  Ad.  1089. 

410.  (9)  10  A.  &  E.  66, 

(4)  Coventry^a  eoBe  {Mayor  of),  2  Salk.  429.  (10)  Regina  ▼.  MaItHe$bury  {Mayor  (/),  9 

(5)  BulL  N.  P.  201.  (b.)     Stat  9  Anne,  DowL  P.  C.  359. 
c  2a  s.  1. 
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MASTER  AND  SERVANT. 

1.  Responsibilities  and  Irresponsibilities  of  Master  for  Con- 

tracts OP  Servant,  pp.  2SS5— 2387- 

RjEsroMsiBiLiTiss  —  If  a  matter  employ  a  aervant  to  buy  thinffg  o»  erediti  ie  mik 
liable  to  the  extent  that  hit  tenant  pledget  hit  credit  —  Articlet  fiimiihed/ar  At 
ute  of  the  matter,  the  tervant  being  by  agreement  to  provide  them — Jndymatcf 
Lard  Kenyan  in  Precious  e.  Abel  —  Matter  mutt  prove  that  he  gave  hit  mtatt 
money  to  purchate  the  artidet — Irresponsibiuties —  Tailort  giving  cn£tt9 
tervantt,  contrary  to  the  ordert  of  ikeir  matter  —  Servant  employing  a  tradegmu 
not  previoutly  employed  by  the  matter — JudgmeiU  of  Lord  Ettenborom^  m  Hmoos 
V,  Greenwood —  When  matter  in  the  habit  of  paying  ready  money  —  Midicai 

ATTXNDANCI. 

2.  Responsibilities  and  Irresponsibilities  of  Master  for  the 

TORTIOUS  Acts  of  Servant,  pp.  2337—2342. 

Rbsponsibiutiks  —  Matter  liable  in  tretpattfor  the  actt  of  hit  tervanty  in  extadiaf 
hit  ordert  with  ordinary  care  —  When  injury  aritetfrom  the  driving  of  the  tavad 

—  Cote  will  lie  againtt  matter  for  the  negligence  or  mnthUfubtett  of  hit  termtt— 
Injudieiout  actt  of  tervant  —  Mitconduet  of  tervant — Ownert  of  vettdt  leijwwriMr 

for  the  acts  of  their  crew — Judgment  of  Mr,  Juttiee  Patteton  in  Fenton  c.  Dubfis 
Steam  Packet  Comp.  —  Canal  companiet  retpontiblB  for  the  actt  of  their  icr- 
vantt  —  Matter  liable  for  the  illegal  actt  of  hit  tervant,  if  within  the  reosowiMc  Mfc 
of  hit  authority  —  Judgment  of  Mr*  Justice  Pattewn  in  Lyons  o.  Martin  — Ii- 
RBsroNSiBiLiTiBS  —  Captain  of  a  maU'Of-war  not  retpontible  for  theadtefiit 
lieutenant  —  Butcher  not  liable  for  the  actt  of  hit  drover  —  Wilful  actt  ef  termt 
'  —  Servantt  of  a  Job^earriage  matter  —  Judgment  of  Lard  Abinger  in  Bndy  v, 
Giles. 

3.  Responsibilities  and  Irresponsibilities  of  Master  for  Wagbs, 

pp.  2342—2349. 

I%ere  mutt  be  an  original  contract  for  waget  —  Where  one  contract  it  net  dittdtii 
by  a  tubtequent  contract — Bequett  of  a  year*t  waget,  appiliu  only  to  tervattt  hrd 
by  the  year  —  Matter  advancing  money  to  hit  tervant,  no  defence  for  nam  payne^ 
of  waget  —  Hiring  for  a  tbar  —  Clerh  hired  generally  by  the  year —  l^hoe 
waget  recoverable,  though  not  actually  due  —  Hiring  at  to  much  per  wumA,  ii  ■ 
hiring  for  the  year  —  Where  upon  an  agreement  for  three  yeart,  one  yearns  w^" 
C€m  only  be  recovered  —  7b  terve  at  a  reporter  to  a  newspaper  —  Where  a  pee*- 
niary  pretent  recoverable  beyond  the  ordinary  waget  — -  Hiring  for  a  qvartkb— 
When  tervant  under  a  quarterly  hiring,  ditcharged  in  the  middle  of  the  qaerto' 

—  Judgment  of  Lord  JDenman  in  Smith  v.  Hayward  —  Hiring  DBTCRViyABU 
upon  a  monthly  notice  —  Servant  hired  without  mentioning  Htne  oftwiee—i' 
a  matter  turn  away  a  tervant  cautdettly,  he  it  liable  for  a  month*s  tvaget — Ji*^ 
ment  of  Lord  Kenyan  in  Robinson  v.  Hind  man  —  Master  having  cause  fir  St- 
mittal,  need  not  ttate  it  to  hit  tervant  —  If  tervant  hired  far  a  year  dqtart  h^ 
that  period,  he  cannot  recover  any  waget  for  the  period  he  hat  served —  7h  jwtifif 
a  matter  in  ditmitting  hit  tervant  without  warning,  there  msut  be  either  morei  uiar 
conduct  or  wilful  dit^tedience  —  Clerk  repretenting  himtelf  tit  a  partner —  Svrett 
having  left  hit  tervice  for  a  contiderable  time  —  Clerk  under  a  yearly  hiring^  qeHtitf 
hit  tervice  before  the  expiration  of  the  year  —  Deputy  againtt  his  princifd^ 
Form  op  action  —  Pleadings  —  Damages —  When  no  fixed  sum  it  eynd 
Hpon  —  Evidence  —  Payment  of  money  into  codrt. 

4.  Responsibilities  and  Irresponsibilities  of  Masters  for  Cha- 

racters OF  Servants,  pp.  2349,  2350. 


Any  thing  taid  or  written  by  a  matter,  it  in  general  a  privileged 

Judgment  of  Mr.  Justice  Bayley  in  Fattison  e.  Jones  —  The  gist  of  the  cdte  >> 
malice  —  Judgment  of  Mr.  Juttiee  Porke  in  Child  v.  Affleck  —  Master  net  heeai 
to  prove  every  fact  stated  in  hit  letter  of  character--'  Where  giving  afalte  dtaretkr 
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til  not  aetionahle  —  Jwdgmeni  of  Lord  Ahanley  in  King  o.  Waring  —  Matter 
gmhg  a  ekcaraeter  unsaHciied — Judgments  of  Mr.  Justice  Sooke  and  Mr,  Justice 
Chambre  in  Rogers  a,  Clifton. 

5.  Rkmsdixs  of  Master  for  Injury  to  Servant,  pp.  2351 — ^2358. 

I.    GXKEKALLT,   p.  2S51. 

Master  can  maintain  an  action  for  if^nry  done  to  his  servant  —  Damaoks  —  Master 
entitled  to  damages  from  the  time  when  the  disability  commencedt  to  the  time 
when  it  is  expected  to  cease  —  Judgment  of  Chief  Justice  Abbott  in  Flemington  p. 
Smithers. 

IL  SKDVcnoVj  pp.  2S51— 8357. 

Whkit  TBI  ACTION  CAM  BB  MAiNTAiMBD  —  Bt  paebnt  —  Daughter  a  married 
woman  —  Hiring  as  a   servant   the  daughter   of  another  for  seduction  —  Bt 

UKCLK   FOR   SEDUCTION  OP  HIS    NIKCK — Bt    STRANGER  —  By     MASTER— Wu EN 

THE  ACTION  CANNOT  BE  MAINTAINED —  7b  sustotn   M«  action   there  must  be 
damnum  et  injurim — Judgment  of  I  Mr,  Baron  Parke  in  Blaymire  v.  Haley 

—  MoAtr  maintaining  her  daughter  during  her  confinement  •—  Father  permitting 
a.  married  man  to  visit  his  daughter  as  a  suitor --^  Assignees  of  a  bankrupt, 
for  seduction  of  bankrupt's  servant — Drclaeation  and  pleadings — Form 
cf  action '— Judgment  of  Mr,  Baron  Farke  in  Chamberlain  v.  Hazlewood  — 
Syidence  —  Canpetency  of  witness  — >  Acts  of  service  —  Judgment  of  Mr.  Justice 
Jjittiedale  in  Maunder  v,  Venn — T%e  general  character  and  conduct  of  the  seduced 

—  Judgwteni  of  Chief  Baron  Brady  in  Magrath  v.  Browne  —  Defendant  may  call 
^witnesses  to  prove  acts  of  sexual  intercourse  —  Damages  —  Principle  by  which  the 
a:mount  of  damages  is  to  be  calculated  —  Judgment  of  Lord  Eldon  in  Bedford 
9.  M*Koiirl — Judgment  of  Lord  EUenborough  in  Irwin  v.  Dearman — Promise 
of  marriagt  will  not  afftct  the  right  of  the  father  or  master  to  damages  — Judg- 
naent  of  Chief  Justice  Jfilmot  in  Tullidge  v.  Wade  —  Payment  op  money  into 

COORT. 

III.  Knticino  awat  Seryamts  and  Apprentices,  pp.  2357»  2358. 


1.  Responsibilities  and  Irresponsibilities  of  Master  for         Responsibili- 

Contracts  of  Servant.  ""  ^^^  ^***- 

8PON8IBILITIE8 

A  contract  made  by  a  servant  acting  under  the   express  or  implied  Contracts  or* 
utfaority  of  the  master  is  binding  on  the  master.  ( i )  Servant. 

In  ShMing  v.  ffeintz(2)  Lord  Kenyon  said,  **  If  the  master  employs  his  If  a  master 
•errant  to  buy  things  on  credit,  he  will  be  liable  to  whatever  extent  the  ser-  ^^^^J^^^*  ^^' 
▼ant  shall  pledge  his  credit"  (3)  things  on 

In  Gretaland  v.  Freeman  (4)  it  was  held,  that  where  a  party  dealt  with  f'^^JV,*'®  ^*" 

,  be  liable  to  the 

a  tradesman  on  credit,  it  was  not  sufficient  to  give  notice  to  the  tradesman's  extent  that  his 

servant,  that  he  meant  to  pay  ready  money  in  future ;  but  it  must  be  given  servant  pledges 
to  the  tradesman  himself;  Lord  Eldon  observing,  '<  It  was  a  change  in     "       ^^ 

the  usual  mode  of  dealing,  suggested  by  the  defendant  himself ;  and  as  he  dealt^with  a*^^ 

ltd  personal  dealings  with  the  master  in  a  particular  mode,  notice  to  the  tradesman  on 

•ervant  alone  of  a  change  in  that  mode  would  not  be  sufficient ;  the  de-  ^^J^^J"^^ 

fendant  must  shew  that  the  master  himself  had  notice  of  it,  or  he  could  have  paybg  ready 

no  defence  to  the  action."  ^^^r  »°  ^^' 

In  an  action  on  a  farrier's  bill  (5)  it  appeared,  that  the  defendant,  by  an  give*  notice  to 

sgreement  with  the  groom,  allowed  him  5  guineas  a  year,  for  which  he  was  the  principal. 

Articles  fur- 

(1)  F.  N.  B.  120.  (G.)  (4)  3  Esp.  N.  P.  C.  85. 

(2)  Peake*s  N.  P.  C.  67.  (5)  Precious  v.  Abel,  1  ibid.  850. 
(S)  Vide  etiam  Hazard  v.  TreadweU,  Str. 

506. 
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ties AND  Irrb- 

SPONSIBILITIE& 

OF  Master  FOR 
cortiiacts  ow 
Servant. 

nished  for  the 
use  of  the 
master,  the 
servant  being 
by  agreement 
to  provide 
them. 

Judgment  of 
Lord  Kenyon 
in  Preciotu  v. 
AbeL 

Master  must 
prove  that  he 
gave  his  servant 
money  to  pur- 
chase the  ard- 
des. 


Irrespoksi- 
BiLrriEs  OP 
Master. 

Tailors  giving 
credit  to  serv- 
ants, contrary 
to  the  orders 
of  their  master. 


Servant  em- 
ploying a 
tradesman,  not 
previously  em- 
ployed by  the 
master. 

Judgment  of 
Lord  Ellen « 
borough  in 
HUoox  V. 
Greenwood, 
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to  keep  the  horses  properly  shod,  and  furnish  them  with  proper  medidnes 
when  necessary  ;  upon  which  Lord  Kenyon  said,  *^  that  it  was  no  defence 
to  the  action,  unless  the  plaintiff  knew  of  this  agreement,  and  expressly  trusted 
the'groom.  That  if  the  servant  buys  things  which  come  to  hb  nuister'&uae, 
the  master  should  take  care  to  see  them  paid  for ;  for  a  tradesoian  has  no- 
thing to  do  with  any  private  agreement  between  the  master  and  servant"  (I) 

If  the  defendant's  coachman  go  in  his  master's  livery  to  the  plaintiff,  and 
hire  horses,  which  his  master  afterwards  uses,  he  is  bound  to  pay  for  tlie 
hire  of  the  horses,  although  he  has  previously  agreed  with  the  coachman, 
that  he  would  pay  him  a  large  salary  to  provide  horses,  unless  the  person 
of  whom  the  horses  were  hired  had  some  notice,  that  the  coadusan  hired 
them  on  his  own  account,  and  not  for  his  master.  (2) 

Where  a  baker  delivered  bread  from  week  to  week,  and  was  paid  maoysams 
by  the  housekeeper  of  his  customer,  and  receipted  weekly  bills  for  a  period 
of  time  subsequent  to  a  time  for  which  the  housekeeper  had  not  paid:— It 
was  held,  in  an  action  by  him  to  recover  from  his  customer  the  amount  of 
the  unpaid  bills,  that  the  question  of  negligence  was  not' raised,  and  that  the 
plaintiff  was  entitled  to  the  verdict^  as  the  defendant  did  not  prove,  that  he 
had  given  the  housekeeper  money  for  the  purpose  of  paying  the  bills  in 
question.  (S) 

If  an  express  authority  be  not  given  by  the  master,  or  from  the  nature  of 
the  case  an  authority  cannot  be  implied,  the  master  will  be  irresponsible:— 
thus,  where  A.  ordered  of  B.  two  suits  of  livery  a  year  for  her  eoadunan; 
and  B.  supplied  one  suit  of  livery,  and  at  the  desire  of  the  coachman  sap- 
plied  plain  clothes  instead  of  the  other : — It  was  holden,  that  B.  could  calf 
recover  from  A.  the  price  of  the  livery  actually  supplied. 

So  likewise  where  B.  had,  on  a  previous  bill  delivered,  been  paid  for  a 
livery  suit  which  he  had  furnished  and  immediately  taken  back  from  tiie 
coachman : — It  was  held,  that  A.  was  entitled  to  be  allowed  the  amount 
paid  for  this  suit,  on  a  plea  of  set-off  for  money  had  and  received,  pleaded 
in  an  action  for  the  amount  of  a  subsequent  .account  for  clothes.  (4) 

If  a  servant  employ  a  tradesman  to  do  any  work,  who  has  not  been  on- 
ployed  before  by  his  master,  and  the  tradesman  do  the  work  withoot  eoc- 
munication  with  the  master,  though  the  thing  to  which  the  work  was  done 
was  the  property  of  the  master,  he  will  not  be  liable ;  nor  can  the  tradesmsB 
retain  the  property  as  a  lien :  thus,  in  Hi$cox  v.  Greenwood  {5)  Lord  Ellen- 
borough  observed,  "  that  the  defendant  was  not  entitled  to  retain  the  chaise 
as  a  lien.  Whatever  claim  of  that  sort  he  might  have,  he  must  derive  it 
from  legitimate  authority ;  that  unless  the  master  had  been  in  the  babit  of 
employing  the  tradesman  in  the  way  of  his  trade,  it  should  not  be  in  the 
power  of  the  servant  to  bind  him  to  contracts  of  which  he  had  no  ksov- 
ledge,  nor  to  which  he  gave  his  assent  It  was  the  duty  of  the  tradesattB, 
when  he  was  employed,  to  have  inquired  of  the  principal,  if  the  order  vis 
given  by  his  authority ;  but  having  neglected  to  do  so  here,  and  never  hano^ 
employed  him,  the  master  was  not  liable  to  the  demand,  and  the  detainer  fit 
the  chaise  was  unlawful." 


(1)  Sed  vide  Kendal  v.  Andrews,  1  Esp.         (4)  Hunter  y,  Berkekif  (^CommUa 
N.P.  141.  d/),7  ibid.  413. 

(2)  RimeU  v.  Sampayo,  1  C.  &  P.  254.  (5)  4  Esp.  N.  P.  C.  174. 

(3)  MUler  v.  Hamilton,  5  ibid.  433. 
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If  the  master  of  a  family  be  in  the  habit  of  paying  ready  money  for  Risponsibiu- 
articles  furnished  in  certain  quantities  to  his  family,  and  if  the  tradesman  ""^  ^^"^  ^***" 
suffer  other  goods  of  the  same  sort  to  be  delivered  without  informing  the  op  Master  for 
master,  or  satisfying  himself  that  they  were  for  his  use,  when  in  fact  they  Cohtracts  op 

▼ere  not,  the  master  will  not  be  liable.  (1)     Thus,  in  Stubbing  v.  Heintz(2)  '. 

Lord  Kenyon  said,  "  Nothing  could  be  clearer  than  that  where  a  man  W^e*»  maater 
gives  his  servant  money  to  pay  for  commodities  as  he  buys  them,  if  the  paying  ready 
fervant  pockets  that  money,  the  master  will  not  be  liable  to  pay  it  over  money, 
again."  (3) 

The  obligation  of  the  master  to  provide  medical  assistance  for  his  servant^  Medical  At- 
if  any,  must  arbe  from  contract.    It  cannot  be  contended,  that  a  master  is  '«>'»'*^''c*- 
impliedly  bound  by  contract  to  furnish  his  servant  with  all  necessaries ;  for  in  J^'^JJ^^f  "°*  gj- 
some  cases  he  neither  engages  to  furnish  clothes  or  victuals,  and  if  not,  he  is  cal  attendance, 
not  bound  to  provide  either  (4<) :  but  where  a  servant,  who  hurt  her  foot  ii^ 
getting  over  a  gate,  called  in  a  surgeon,  who  was  not  the  regular  medical 
attendant  of  the  family,  without  the  knowledge  of  her  master  or  mistress, 
it  was  held,  that  the  master  was  not  liable  to  pay  the  surgeon's  bill.  (5) 

A  servant  whose  limb  is  fractured  by  a  fall  when  sitting  on  the  shafts  of 
his  master's  waggon  is  a  casual  pauper  in  the  parish  in  which  he  falls ;  and 
must  be  supported  and  cured  at  their  expense,  and  not  at  that  of  his 
master.  (6) 

And  the  master  is  not  liable  to  the  overseers  who  have  been  compelled 
to  pay  the  amount  of  the  surgeon's  bill.  (7) 

If  a  servant  become  ill  in  consequence  of  a  service  away  from  her  master's  Where  master 
fiunily,  and  call  in  a  sui^eon,  and,  after  this,  the  master  send  his  own  surgeon,  i  tj^dm^!' 
but  his  wife,  knowing  of  the  first  surgeon's  attendance,  does  not  express  her 
disapprobation  —  the  master  will  be  liable  to  pay  him  for  his  attendanccw  (8) 
If  a  servant  fall  ill,  and  a  master  call  in  his  own  medical  man  to  attend 
such  servant)  the  master  will  not  be  -allowed  to  deduct  the  charge  for  such 
medical  attendance  out  of  the  servant's  wages,  unless  there  be  a  special  con- 
tract between  them  that  he  should  do  so.  (9) 

And  a  master  is  bound  to  support  his  yearly  servant  in  every  period  of 
sickness.  (10) 


2.  Responsibilities  and  Irresponsibilities  op  Master  for        Rmtohsibuj- 

THE  tortious  AcTS   OP    SERVANT.  (11)  I^^NMMLm" 

OF  Master  roa 

A  master  is  responsible  for  the  tortious  acts  of  his  servant,  when  co.  a-  »»"  loawou* 
mitted  in  the  execution  of  his  orders.  ^^^ 

But  it  is  competent,  in  all  cases  for  a  plaintiff  to  bring  his  action,  either 

(1)  Pcorcc  T.  Hofftri,  3  Esp.  N.P.  C.  214.         (6)  Newby  y.  WUUhirty  2  £sp.  N.  P.  C. 
(9)  Peake*s  N.  P.  C.  66,  739.     Wennaa  v.  Adney,  3  B.  &  P.  247. 

(3)  Vide    etiaxn    Kendal  ▼.  Andrewt^    I         (7)  Ibid. 

Eq>.  N!  P.  141.      Sir  B.  Wdpktnd'M  ease,  3  (8)   Cooper  t.  PhMpe,  4  C.  &  P.  581. 

Salk.    S34.       BcUon    t.  HUUrtden,   1    Ld.  (9)  SeBen  t.  Norman^  ibid.  80.     Rex  v. 

BAym.  224.      Maunder  t.  Conyers,  2  Stark.  Winiersett,  Cald.  298. 

281.     Rfuby  v.  Scarlett^  5  £sp.  N.  P.  C.  76.  (10)  Rex  v.  Wintersett,  ibid. 

(4)  WetmaU  t.  jidney,  3  B.  &  P.  247.  (11)  Vide  anti,  961.  tit.  Carbues  •— 
Aikint  T.  BanweUf  2  East,  505.  Searman  v.  1002.  tit.  Cask  —  1498.  tit.  Evidbnci — et 
Cattdl,  I  Esp.  N.  F.  C  270.  post,  tit  Nuisance — tit.  Teebtass. 

(5)  Cooper  ▼.  JPftifftp*'  4  C.  &  P.  581. 
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Rksponsibiu*  against  the  person  from  whom  the  authority  flowed,  or  against  the  penoD 
M^HMBiLwiM*  ^y  whom  the  injury  was  actually  committed.  (1) 

or  Master  for  A  master  is  liable  in  trespass  for  any  act  done  by  his  servant,  in  the 
THE  TORTwus  courso  of  executiug  his  orders  with  ordinary  care ;  and,  therefore,  where  a 
ANT.  master  ordered  his  servant  to  lay  down  a  quantity  of  rubbish  near  his 

ri TTj      neighbour's  wall,  but  so  that  it  might  not  touch  the  same,  and  the  servut 

in  trespass  for  used  ordinary  care  in  executing-  the  orders  of  his  master,  but  some  of  the 
the  acts  of  his  rubbish  naturally  ran  against  the  wall:  —  It  was  held,  that  the  master  tib 
ecuting  his  liable  in  trespass.  (2)  So  likewise  trespass  lies  against  a  master,  if,  while  the 
orders  with  or-  servant  is  driving  his  master  in  a  gig,  the  horse  runs  away  and  does 

dinarycare,        damage.  (3) 

aris^iVomThe       -^^  action  ou  the  case  will  lie  against  a  master  for  an  injury  done  throu^ 
driving  of  the    the  negligence  or  unskilfulness  of  the  servant  acting  in  the  master  s  em- 
servant  pj^y  ^^ J  .  ^yg^  j£  ^  servant  in  order  to  perform  his  master's  orders,  strike^ 
against  a           ^"^  injudiciously,  in  order  to  extricate  himself  from  a  difficulty,  that  will  be 
master  for  the    negligent  and  careless  conduct  for  which  the  master  will  be  liable  (5),  being 
Deghgence  or     ^^  ^^^  ^^^^  -jj  pm^Qance  of  the  master's  employment ;  or  if  an  injury  hap- 
his  servant.        pen  through  the  misconduct  of  a  servant  in  driving  his  master's  carriage  (6)i 
Injudicious       the  master  will  be  liable,  though  he  may  be  going  out  of  the  way. 
acts  of  servant       j^^  ^^  action  on  the  case  for  damage  done  to  the  plaintiff's  cabriolet, 
8er™t  ^^  °     against  which  the  defendant's  cart  was  driven,  the  defendant  will  be  liaWe, 
although  it  should  appear,  that  the  defendant's  servant  was  not  driving  at 
the  time  of  the  accident,  but  had  entrusted  the  reins  to  a  stranger  who 
was  driving  him,  and  who  was  not  in  the  service  of  the  defendant  (7) 

A  person  occasionally  employed  by  the  defendant  as  his  servant,  beioj 
sent  out  by  him  on  his  business,  took  the  horse  of  another  person,  in  whose 
service  he  also  worked,  and,  in  going,  rode  over  the  plaintiff.  At  the  triali 
it  was  left  for  the  jury  to  say.  whether  or  not  the  horse  was  taken  bj  the 
servant  with  the  implied  authority  of  the  defendant ;  and  a  verdict  hariag 
been  found  for  the  plaintiff,  a  new  trial  was  refused.  (8) 
Owners  of  In  Fefiton  V.  Dublin  Steam  Packet  Comp,  (9),  which  was  an  action 

^bTf  '^°°"  for  sinking  the  plaintiff's  vessel  by  a  steam  boat  belonging  to  the  compaoj, 
acts  of  their  it  appeared,  that  the  defendants,  being  owners  of  the  steam  vessel,  chartered 
crew.  i^er  to  D.  for  six  months  at  20L  per  week,  the  owners  to  keep  her  in  good 

and  sufficient  order  for  the  conveyance  of  goods,  &c.  to  and  from  New- 
castle and  Goole,  or  on  any  other  coasting  station  which  D.  might  emploj 
her  in ;  D.  to  pay  all  disbursements,  including  harbour  dues,  pilotages,  sea- 

(1)  Ft^an/^,  1003—1008.  tit  Case.  Bush  3  C.  &  P.  167.  Where  the  declaiatioo  il- 
y.  Steinman,  1  B.  Se  P.  404.,  vide  Matthews  leged  that  the  defendant  was  possessed  of* 
▼.  Westminster  and  Middlesex  Water  Works  waggon  and  horses,  which  were  under  the 
Comp.  3  Camp.  403.  Harris  ▼.  Baker,  4  care  of  the  defendant's  servant,  and  the 
M.  &  S.  27.  servant  was  driving  them  ;    and  tiut  tke 

(2)  Gregory  v.  Piper,  9  B.  &  C.  591.  4  defendant  by  his  said  servant  so  carelodf 
M.  &  R.  500.  drove  the  same,  that  plaintiflTs  carrii^  w 

(3)  Chandler  v.  Broughton,  3  Tyrw.  220.  injured  :  —  It  was  holden  on  a  plea  i"^ 
1  C.  &  M.  29.  guilty,"  that  defendant  could  not  prove  tbt 

(4)  Anon.  1  Ld.  Raym.  739.  Morley  v.  the  servant  and  horses  were  not  the  deM- 
Gaisford,  2  Hen.  Black.  443.  Brucker  v.  ant*s,  for  the  allegation  that  they  were  so  was 
Fromont,  6  T.  R.  659.  matter  of  inducement,  and  under  Reg.  Geo. 

(5)  Per  cur.  in  Croft  v.  Alison,  4  B.  &  A.  H.  T.  4  Will.  4.,  "  Pleadings  in  partieiiW 
592.  Actions,**  IV.  1.,  was  admitted  by  the  plei, 

(6)  Jod  V.  Morison,  6  C.  &  P.  501.  and  permission  to  amend  was  refined.  B*^ 

(7)  Booth  V.  Mister,  7  ibid.  66,  v.  Crowley,  12  A.  &  £.  378. 

(8)  Goodman  v.  KenneU,  1  M.  &  P.  241.         (9)  6  A.  &  £.  835. 
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men's  and  captain's  wages,  and  coals^  oil,  tallow,  &c.  for  engines,  and  to  Ruponsibili- 

insure  the  vessel,  the  policy  to  be  deposited  with  the  owner ;  and  the  ques-  ™  5,^°^,*" ' 

tion  waeb,  whether  D.  was  responsible  to  A.  ?  which  was  decided  in  the  nega-  or  Mastsr  por 

tive  upon  the  interpretation  of  the  charter-party  only,  Mr.  Justice  Patteson  ™«  tortioos 

obseiring,  "The  question  is,  whose  servants  were  the  crew?    for  their  ^^^ 

Diligence  has  occasioned  the  accident    I  do  not  say  that  they  are  not  the  

servants  of  the  charterer.     Laugher  v.  Painter (i)  does  not  bear  on  the 

point    To  hold  that  the  hirer  is  liable,  is  not  inconsistent  with  holding  the 

letter  liable  also ;  and  since  that  case,  it  has  been  held  that  the  letter  is  Judgment  of 

liable.  (2)    The  issue  is,  whether  the  defendants  had  the  possession  and  Mr  Justice 

i*i-«ii  ifi  •         X  Etteson  in 

care  of  the  vessel  by  their  servants,  which  brings  us  back  to  the  question,  Fenton  v.  Dub- 
whose  servants  were  the  crew  ?     Now,  on  the  charter-party  alone,  I  have  '«***  ^^^^ 
no  difficulty  in  saying,  that  they  were  the  servants  of  the  owners.    The     "^^        ^^' 
charterer  hires  the  steam  vesel  for  six  months,  with  the  option  of  retaining 
her  six  months  longer ;  but  the  owners  are  to  keep  her  in  good  order,  and 
ihe  charterer  is  not  to  find  seamen,  coals,  &c.,  but  to  pay  for  all  disburse- 
ments in  these  and  other  respects.     Therefore  I  think  it  clear  that  the 
owners  are  to  have  their  own  engineer  and  servants  on  board,  and  that  the 
charterer  islto  pay  for  them.  These  are  therefore  the  servants  of  the  owners." 
Canal  companies  are  also  liable  for  the  negligent  acts  of  their  servants : 
thus,  in  Pamahy  v.  Lancaster  Canal  Comp.  (3),  the  declaration  which  was  Canal  com- 
in  case  stated,  that  by  the  Canal  Act  (stat  32  Geo.  3.  c.  101.)  the  company  ^^i^^^'^'^^"" 
was  formed  to  make  and  maintain  the  canal,  with  power  to  take  tolls ;  and  all  negligence  of 
penons  had  free  liberty  to  navigate  the  canal ;  and  if  any  boat  should  be  sunk  their  serrant. 
in  the  canal,  and  the  owner  or  person  having  care  of  it  should  not,  without 
loss  of  time,  weigh  it  up,  it  was  by  the  statute  to  be  lawful  for  the  company 
to  weigh  it  up,  and  detain  it  till  payment  of  expenses ;  that  the  company 
completed  the  canal,  and  took  tolls  on  it ;  that  a  boat  sunk  in  the  canal,  so 
that  vesseb  passed  with  difficulty  in  the  day,  and  at  night  were  in  danger  of 
running  foul  of  it ;  that,  although  the  company  could  and  ought  to  have 
requested  the  owner,  &c  to  weigh  it  up,  and  if  that  was  not  done  without 
low  of  time,  could  and  ought  to  have  weighed  it  up,  and,  in  the  meantime 
have  caused  a  light  or  signal  to  be  placed  to  enable  boats  to  avoid  it,  yet 
the  company  did  not  cause  the  owner,  &c.  to  weigh  it  up,  nor  themselves 
weigh  it  up,  nor  place  a  light  or  signal,  whereby  plaintiff's  boat  navigating 
the  canal  ran  foul  of  the  sunken  boat,  and  was  damaged :  —  It  was  held  by 
the  court  of  Exchequer  Chamber  (affirming  the  judgment  of  the  court  of 
Queen's  Bench)  that  the  declaration  disclosed  a  sufficient  duty  and  breach  ; 
and  that  such  duty  was  not  created  by  the  clause  enabling  the  company  to 
weigh  the  boat,  bat  arose  upon  a  common  law  principle,  that  the  owners  of  a 
canal,  taking  the  tolls  for  the  navigation,  were  bound  to  use  reasonable  care 
in  making  the  navigation  secure,  the  want  of  which  reasonable  care  might 
be  collected  from  the  declaration,  although  the  complaint  was  ostensibly 
founded  on  the  statute. 

A  master  is  answerable  for  the  illegal  act  of  hb  servant,  if  within  the  Master  respon- 
«cope  of  his  probable  authority,  and  done  for  the  master's  benefit :  thus,  "**'*  ^^^  ^* 

(1)  5  B.  &  C.  547.  (3)  11  A.  &  E.  223. 

(2)  Referring  apparently    to    Smith    ▼. 
Lawnuee^2  M.  &II.  1. 

7  K   2 


2S40 


MASTER  AND  SERVANT- 


RUFOMSIBIU- 
TISS  AND  IrRX- 
SrONSIBILITIXS 

or  Mastbb  for 
thk  tobtiod8 
Acts  op  Sxbt- 

ANT. 

illegal  acts  of 
his  servant,  if 
within  the  rea- 
sonable soopo 
of  his  authority. 

Judgment  of 
Chief  Baron 
Alexander  in 
Attorney  GttU' 
ral  y.  Siddon, 

Illegal  acts  by 
servant. 

Master  and 
servant  con- 
jointly liable, 
for  the  conse- 
quences of  an 
illegal  act. 

When  master 
not  responsible 
fbr  the  illegal 
acts  of  his 
servant. 

Judgment  of 
Mr.  Justice 
Patteson  in 
Lyont  V.  Mar- 
tin, 


Ibrksponsi- 
bilities. 


where,  after  the  detention  of  smuggled  tobacco  concealed  m  a  cellar,  a 
servant  in  his  master's  absence  procured  a  permit,  by  which  he  intended  to 
protect  the  goods  from  seizure,  the  master  was  held  liable  for  the  ))enaltj 
attached  to  the  offence  of  unduly  using  a  permit  (1 ),  Chief  Baron  Alexander 
observing^  ''  It  is  always  competent  to  the  defendant  to  prove  his  innoceDee 
^f  he  can,  but  the  finding  is  primd  facie  evidence  upon  which  these  convic- 
tions proceed.  If  he  does  not  prove  his  innocence,  the  law  presumes  las 
guilt  from  the  fact  of  the  goods  being  found  concealed  upon  his  premises.** 

If  a  master  command  his  servant  to  do  an  illegal  act  (2),  the  servant, » 
well  as  the  master,  will  be  liable  to  the  party  injured,  for  the  servant  cannot 
plead  the  command  of  the  master  in  bar  of  a  trespass. 

An  action  on  the  case  was  brought  against  a  master  and  his  servant  (3) 
for  breaking  a  pair  of  horses  in  Lincoln's  Inn  Fields,  where,  being  unmanage- 
able, they  ran  against  and  hurt  the  plaintiff;  it  appeared,  that  the  master  m 
absent ;  but  it  was  holden  on  moUon  in  arrest  of  judgment,  that  the  aetioB 
would  lie,  for  it  should  be  intended,  that  the  master  sent  the  servant  to  train 
the  horses  there. 

But  in  Lyons  v.  Martin  (^)  it  was  held,  that  although  a  master  vas 
answerable  in  trespass  for  damage  occasioned  by  his  servant's  negligence  in 
doing  a  lawful  act  in  the  course  of  his  service,  yet  he  was  not  so  if  the  act 
was  in  itself  unlawful,  and  was  not  proved  to  have  been  authorised  by  the 
master ;  (as  if  a  servant,  authorised  merely  to  distrain  cattle  damage  feasant, 
drives  cattle  from  the  highway  into  his  master's  close,  and  there  distrained 
them,)  Mr.  Justice  Patteson  observing,  "  JBrucker  v.  Fromont  (5)  and  other 
cases,  where  the  master  has  been  held  liable  for  the  consequences  of  a  lawful 
act  negligently  done  by  his  servant,  do  not  apply.  A  master  is  liable  where 
his  servant  causes  injury  by  doing  a  lawful  act  negligently,  but  not  where 
he  wilfully  does  an  illegal  one.  Every  person  is  to  be  taken  to  know  the 
law." 

With  respect  to  the  irresponsibility  of  master  for  the  tortious  actof  hs 
servant  it  is  said  (6),  **  If  my  servant,  contrary  to  my  will,  chase  my  beasts 
into  the  soil  of  another,  I  shall  not  be  punished."  "If  my  serrart, 
without  my  notice,  put  my  beasts  into  another's  land,  my  servant  is  the 
trespasser,  and  not  I,  because,  by  the  voluntary  putdng  of  the  beasts  theie 
without  my  assent,  he  gains  a  special  property  for  the  time,  and  so  to  this 
purpose,  they  are  his  beasts."  (7)  ''  If  I  command  my  servant  to  distiain, 
and  he  ride  on  the  distress,  he  shall  be  punished,  not  I."  (8) 

It  is  laid  down  by  Chief  Justice  Holt  in  MiddUtony,  Fowler  (9)  as  ageneial 
position,  '<  that  no  master  is  chargeable  with  the  acts  of  his  servant,  but  wbei 
he  acts  in  the  execution  of  the  authority  given  him."  And  Lord  Kenjon  ia 
M^Manus  v.  Crickett  (^10)  said,  "  Now,  when  a  servant  quits  sight  of  the 
object  for  which  he  is  employed,  and  without  having  in  view  his  masters 
orders,  pursues  that,  which  his  own  malice  suggests,  he  no  longer  acts  ia 
pursuance  of  the  authority  given  him ;  and,  according  to  the  doctrine  of 
Lord  Holt,  his  master  will  not  be  answerable  for  such  act." 


(1)  Attorney  General  v.   Siddon,  1  Tyrw. 
41.     1  C.  &J.  220. 

(2)  Sandsv.ChiU(SirJ(mah),3hey,S52. 

(3)  Michel  v.  AUstree,  2  ibid.  172 

(4)  8  A.  &  E.  512. 

(5)  6  T.  R.  659. 


(6)  Bro.  Abr.  Trespass  435. 

(7)  2  Rol.  Abr.  Trespas  (Q.).  553. 

(8)  Noy*s  Maxima,  ch.  44. 

(9)  1  Salk.  282. 

(10)  1  East,  108. 
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The  captain  of  a  man-of-war  was  holden  not  to  be  responsible  for  the  Bjesfoksibiu- 

damage  done  to  another  vessel  through  the  negligence  of  his  lieutenant  (1)  ''"*^*'^  ^**"" 

who  was  upon  deck,  and  had  the  actual  direction  and  management  of  the  of  Master  for 

steering  and  navigating  of  the  ship  at  the  time,  and  when  the  <:aptain  was  '***  tortious 
not  upon  deck,  nor  was  called  upon  by  his  duty  to  be  there,  Mr.  Justice 


ANT. 


Grose  observing,  "  This  action,  as  it  affects  the  defendant  Captain  Mouncey, : — :; 

.-,,,.„-,.  ,         1      -  It  1.  Captain  of  a 

IS  founded  on  his  alleged  negligence ;  but  the  facts  stated,  shew  negligence  man-of-war  not 
not  in  bim,  or  in  any  servant  or  agent  of  his,  or  in  any  person  whom  he  has  responsible  for 
appointed,  but  in  some  other  person ;  it  is  an  attempt,  therefore,  to  place  jieutenant   " 
npon  bis  shoulders  a  burden  which  ought  to  be  borne  by  another.     There  judsment  of 
can  be  no  reason  for  making  one  man  liable  for  the  act  of  another  whom  he  Mr.  Justice 
did  not  appoint  or  employ.    If  Captain  Mouncey  had  ordered  the  others  ^^^^^^^^ 
to  do  the  act,  it  would  have  been  a  different  question."  (2)  eey. 

Where  a  butcher  employed  a  licensed  drover  to  drive  home  some  bullocks  Butcher  not 
from  Smithfield  market,  and  the  drover  employed  a  servant  of  his  own  for  rfspon^ble  for 
tbat  purpose,  through  whose  negligence  a  bullock  injured  the  plaintiff's  droyer. 
property :  —  It  was  holden,  that  the  butcher  was  not  liable,  for  the  drover 
was  a  person  carrying  on  a  distinct  and  independent  business  of  his  own.  (3) 

A  master  is  not  liable  in  trespass  for  the  wilful  act  of  his  servant^  as  by  Wilful  acts  of 
driving  hb  master  s  carriage  against  another,  done  without  the  direction  or  ^^^^' 
assent  of  the  master.  (4) 

li  a  servant  driving  a  carriage^  in  order  to  effect  some  purpose  of  his 
own,  wantonly  strike  the  horses  of  another  person,  and  produce  the  acci- 
dent, the  master  will  not  be  liable  (5) ;  nor  will  he  be  liable  if  the  servant 
use  the  carriage  for  his  own  purpose,  and  without  his  master's  consent  \ 
becaose  the  master  is  only  liable,  where  the  servant  is  acting  in  the  course 
of  bis  employment  (6) 

In  Laugher  v.  Pointer  (7)  it  appeared,  that  the  defendant,  a  gentleman  Serventsof  a 
usually  residing  in  the  country,  being  in  London  a  few  days  with  his  own  ml^f"**^ 
carriage,  sent  in  the  usual  way  to  a  stable-keeper  for  a  pair  of  horses  for  a 
day.  The  stable-keeper  accordingly  sent  a  pair,  and  a  person  to  drive 
tfaem.  The  defendant  did  not  select  the  driver,  nor  had  he  any  previous 
knowledge  of  him,  but  the  stable-keeper  sent  such  person  as  he  chose  for 
bis  purpose.  The  driver  had  no  wages  from  his  master,  but  depended  on 
receiving  a  gratuity  from  the  person  whose  carriage  he  drove ;  the  de- 
fendant in  this  case  gave  him  5s,  as  a  gratuity.  By  reason  of  his  negligent 
driving  the  plaintiff's  horse  sustained  an  injury,  whereupon  an  action  was 
brought ;  and  upon  these  facts  the  court  of  King's  Bench  were  equally 
divided.  (8) 

(1)  NiehoUon  v.  Monncey^  15  East,  384.  feasance  in  the  exercise  of  his  office;  as  for 

(2)  Vide  etiam  Boweher  ▼.  Noiebtrom,  1  refusing  to  sign  such  a  bill  of  entry  without 
Taunt.  568.  A  collector  of  customs,  ap-  payment  of  an  excessive  duty.  Bany  ▼. 
pointed  by  the  commissioners  under  stat  3  Amaud,  10  A.  &  £.  646'. 

&4WilL4.  C.51.  B.  6.  to  collect  duties  on  ar.  (3)  Milligan  v.    WedgCy  10  Law  Journ. 

ticleseoming  into  the  kingdom,  and,  on  pay-  N.  S.  19. 

ment,  to  sign  bills  of  entry,  which,  by  sect  18.  (4)  M*Mcmu9  ▼.  Criekett,  1  East,  106. 

are  a  warrant  for  delivery  of  such  articles  to  (5)  Croft  v.  Alison^  4  B.  &  A.  590. 

the  party  paying,  is  not  a  mere  servant  of  (6)  Joel  v.  Morison^  6  C.  &  P.  501. 

the  commissioners,  but  a  substantive  and  (7)  5  H.  &  C.  547. 

immediate   officer  of   the  crown;    and  his  (8)  Vide  etiam  Quarman  v.  jStirnef^,  6  M. 

fimetions,     as     collector,    are    ministerial.  &  W.  499.»  an/^,  1018.  tit.  Cask. 

Therefore  be  is  liable  in  an  action  for  non-' 
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Jn  Brady  y.  Giles  {\\  which  was  an  action  for  damage  done  through 
negligent  driving  of  a  carriage  and  horses  let  to  hire  and  driven  by  the 
servants  of  the  owner,  it  was  held  to  be  a  question  for  the  jury,  whether  the 
servants  were  acting  as  the  servants  of  the  peraon  hiring,  or  of  the  owner; 
Lord  Abinger,  refusing  to  nonsuit  the  plaintiff,  observed,  *'  It  had  alwayi 
appeared  to  him,  that  the  court  of  King's  Bench  had  pursued  an  errooeons 
course  in  Laugher  v.  Pointer  {2)  when  they  allowed  the  question  nov 
raised  to  be  discussed,  as  if  it  were  a  question  of  law  for  the  judge  to  decide. 
It  always  appeared  to  him,  that  it  was  quite  impossible  to  lay  down  any  mk 
of  law  on  such  a  point  No  satisfactory  line  could  be  drawn,  at  which,  u 
a  matter  of  law,  the  general  owner  of  a  carriage,  or  rather  the  genenJ  em- 
ployer of  the  driver,  ceased  to  be  responsible,  and  the  temporary  hirer 
became  so." 

In  an  action  for  negligently  driving  against  the  plaintiff's  horse,  the 
defendant's  servant  may  be  a  witness  for  him  without  a  release ;  the  obje^ 
tton  to  the  witness  is  now  removed  under  stat  3  &  4  Will.  4.  c  42. 8S.% 
97*)  by  making  an  indorsement  on  the  record  according  to  the  directions  of 
tl^e  statute.  (3) 
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3.  Responsibilitibs  and  Irresponsibilities  of  Master  for 

Wages. 

The  relation  between  master  and  servant  arises  from  the  contract  of 
hiring ;  and  of  course,  where  there  is  no  agreement  to  that  effect,  the  rela- 
tion of  master  and  servant  does  not  subsist  (4)  Master  and  servant  msy 
covenant  with  each  other  by  deed,  as  well  as  through  the  intervention  of 
any  other  instrument 

If,  under  a  parol  or  written  agreement,  a  person  retain  another  as  his 
clerk  or  servant,  and  it  be  mutually  agreed,  that  the  master  shall  pay  faim 
BO  much  by  the  day,  month,  or  year,  in  consideration  of  services  to  be  per- 
formed by  hini ;  and  if  the  servant  fulfil  his  part  of  the  contract,  he  cm 
maintain  an  action  against  the  master,  or,  in  case  of  his  death,  against  his 
personal  representatives,  for  a  breach  of  the  contract  on  the  part  of  the 
master  by  the  non  payment  of  such  salary  or  wages. 

In  all  cases  there  must  be  an  original  contract  of  service  for  wages.  Thus, 
where  a  servant  came  over  from  the  West  Indies  (5),  where  he  had  been  a 
slave,  and  who  continued  in  the  service  of  his  master  in  England  withoit 
any  agreement  for  wages,  was  held  not  to  be  entitled  to  any  wages,  be- 
cause there  had  been  no  express  promise  on  the  part  of  the  master. 

A  contract,  by  which  a  servant  hires  himself  to  a  master  as  a  footman 
and  groom,  is  not  dissolved  from  a  subsequent  contract,  by  which  he  engages 
to  bind  himself  to  serve  in  a  different  character  at  higher  wages  and  in  * 
foreign  country,  although  the  servant  accompanies  his  master  into  such 
foreign  country,  the  service  performed  abroad  being  the  same  as  that 
originally  contracted  for.  (6) 


(1)  1  M.  &  Rob.  495. »  sed  vide  Qwtrman 
▼.  Bwmett,  6  M.  &  W.  499.,  antiy  1018.  tit. 
Cask. 

(2)  5  B.  &  C.  547. 

(3)  Picklt$y.  HoUingi,  1  M.  &  Rob.  468., 
vide  anti,  1754-.1758.  tit.  Evidence. 


(4)  Alfred  v.  Fit^amee  (Af0^</>  ^ 
Esp.  N.  P.  C.  S. 

(5)  Ibid. 

(6)  Rex  V.  Buekingkam,  S  N.  &  M.  72. 
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A  bequest  of  a  year  s  wases  to  each  of  the  testator's  servants,  over  and  Responsibiu- 

*  o  TIKS  AND  XrRS* 

aboFe  what  may  be  due  to  them  at  the  time  of  the  testator's  decease,  applies  stonsibilitiks 
to  such  servants  only,  as  are  usually  hired  by  the  year.  (1)  or  Master  for 

A  master  advanced  money  to  his  female  servant,  who  was  under  age,  for      ^°'^' 
Iter  to  purchase  a  silk  dress  and  other  articles  not  necessary  for  her: — It  Bequest  of  a 
was  held,  that,  as  she  was  a  minor,  these  advances  constituted  no  defence  l!^J^^^^ 
to  an  action  for  her  wages  (2) ;  and  money  paid  by  a  master  for  coach-fares  servants  hired 
for  the  mother  of  his  servant,  who  was  under  age^  cannot  be  deducted  from  ^V  *^®  y^^- 
«he  wage,  of  the  servant  (S)  ^"Ton'jT- 

A  general  hiring  for  a  year,  and  so  on,  particularly  of  clerks  and  respect-  his  servant,  no 
able  servants,  can  only  be  put  an  end  to  at  the  end  of  a  current  year,  where  <lefence  for 

•^         *  non  payment  ot 

00  misconduct  is  imputed.  (4)  wages. 

Such  a  hiring  is  a  hiring  for  a  year,  and  so  on  from  year  to  year  for  so  Hiring  for  a 
ioDg  time  as  the  parties  respectively  please,  and  may  be  so  described  in  Year. 
the  declaration ;  and  such  an  implied  yearly  hiring  is  not  destroyed  by  the 
salary  being  paid  monthly ;  nor  is  it  within  the  Statute  of  Frauds.  (5) 

A  servant  was  engaged  at  a  yearly  salary,  payable  quarterly.  A  month 
after  the  termination  of  one  of  the  years  of  the  service,  the  servant  tendered 
his  resignation.  After  another  month  the  resignation  was  accepted,  nothing 
being  said  about  remuneration  for  the  time  elapsed  since  the  termination  of 
the  last  years  service: — It  was  held,  that  the  law  implied  no  engagement 
to  pay  for  the  services  performed  since  the  last  quarter ;  but  that,  under  the 
circumstances,  it  ought  to  have  been  left  to  the  jury  to  say,  whether  the 
parties  had  come  to  an  agreement,  that  those  services  should  be  paid 
for.  (6) 

A  clerk  hired  generally  by  the  year  at  a  certain  salary,  may,  upon  a  dis-  Clerk  hired 
solution  of  the  contract  by  mutual  consent  within  the  year,  recover  salary  §^^y™/  / 
pro  rcUdj  without  any  express  agreement  to  that  effect  (7)  So,  also,  he 
may  recover  pro  raid  where  the  contract  has  been  dissolved  by  mutual  con- 
sent within  the  year,  and  the  issuing  of  a  fiat  in  bankruptcy  (8);  and  the 
departure  of  the  clerks  upon  the  ceasing  of  the  trade,  is  evidence  of  a  disso- 
lution of  such  contract  (9) 

If  an  agreement  be  entered  into  for  the  employment  of  a  clerk  for  four  Where  wages 
years  from  the  1st  of  January,  1823,  at  a  salary  of  400/.  a  year,  and  the  J^^^^^'^^^'g^ 
salary  be  paid  up  to  the  1st  of  January,  1825;  and  in  July,  1825,  the  clerk  tually  due. 
be  dismissed  ;  the  clerk,  upon  being  dismissed  in  July,  1825,  may  commence 
an  action  in  Michaelmas  Term,  1825,  though  at  that  time,  according  to  the 
agreement,  a  year's  salary  would  not  be  due.  (10) 

A  hiring  at  so  much  per  month  is  a  hiring  for  a  year,  and  a  general  Hiring  at  so 
hiring,  in  the  absence  of  any  custom  to  rebut  the  presumption,  is  to  be  pre-  ^^^^P^ 
sumed  as  having  been  a  hiring  for  a  year.  (11)   Thus,  a  clerk  hired  at  1 2/.  1  Os.  hiring  for  the 
per  month  for  the  first  year,  to  advance  10/.  per  annum  until  the  salary  is  year. 
180/.,  is  hired  for  at  least  one  year.  (12)     In  Fatacett  v.  Cash  (IS)  Mr. 

(1)  Booth  T.  Dean,  1  M.  &  K.  530.  (8)  Ibid. 

(2)  Hedffley  v.  ffoU,  4  C.  &  P.  104.  (9)  Ibid. 

(S)  Ibid.  (10)  Pa^ani  ▼.  Gandolfi,  S  C.  &  P.  370. 

(4)'  SeeMton  v.  CoOtfer,  4  Bing.  309.     12  (11)  FawceU  v.  Ca$h,  5  B.  &  Ad.  904.     3 

Moore,  552.     2  C.  &  P.  607.  N.  &  M.  177. 

(5)  Ibid.  (12)  Ibid. 

(6)  Lumbum  ▼.  Cruden,  2  M.  &  G.  253.  (13)  Ibid. 

(7)  Tkonuu  v.  mUianu,  3  N.  &  M.  545. 
A.  &  E.     685. 
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Respovsibili- 
TIES  AND  Irre- 
sponsibilities 
or  Master  for 
Wages. 


When  upon  an 
agreement  for 
three  years,  one 
year*s  wages 
can  only  be) 
recoyered. 


To  serve  as  a 
reporter  to  a 
newspaper. 


Where  a  pecu- 
niary present 
recoverable  be« 
yond  the  or- 
dinary wages. 


HiRIKO  FOR  A 

Quarter. 

When  servant 
under  a  quar- 
terly hiring, 
discharged  in 
the  middle  of 
the  quarter. 


Judgment  of 
Lord  Denman 
in  Smith  v. 
Hayward, 


Justice  Patteson  observed,  <<  This  is  not  the  case  of  a  domestic  serfaat, 
where  the  contract  might  have  been  put  an  end  to  by  paying  a  month's 
wages,  or  giving  a  month's  warning.  There  was  clearly  a  contract  for  ooe 
year  at  least.  The  words  <  for  one  year'  do  or  do  not  refer  to  the  period 
of  service.  If  they  do,  it  is  in  terms  a  contract  for  a  year ;  if  they  do  noti 
then  no  time  is  mentioned,  and  it  is  a  general  hiring  for  a  year." 

The  defendants,  directors  of  a  mining  company  in  South  America,  agreed 
to  employ  the  plaintiff  as  superintendent  of  mines  for  three  years,  at  a 
salary  increasing  yearly ;  and  the  directors  were  at  liberty  to  dissolve  the 
agreement  at  any  time,  on  giving  the  plaintiff  twelve  months'  notice,  or  pay- 
ing him  twelve  months'  salary  in  lieu  of  such  notice,  and  a  reasonable  sum 
towards  defraying  his  expenses  to  England  ;  and  if  the  plaintiff  served  the 
three  years,  he  should  be  entitled  to  the  expenses  attending  the  retorn  of 
himself  and  his  family.  The  directors  dismissed  him  before  the  expiration 
of  the  second  year,  without  giving  him  notice  or  paying  him  the  year's 
salary: — It  was  held,  that  he  was  only  entitled  to  one  year's  salary  from 
the  date  of  his  dismissal,  and  to  his  own  expenses  for  his  return  to  Englaod; 
and  the  jury  having  found  for  those  sums  only,  the  court  refused  to  increase 
the  verdict  by  adding  expenses  incurred  by  the  plaintiff  for  the  return  of 
his  family,  or  for  the  salary  which  would  have  accrued  from  the  time 
of  his  dismissal  to  the  end  of  the  third  year,  when  his  service  would  hare 
terminated.  (1) 

Where  the  contract  was  to  serve  as  a  reporter  to  a  newspaper  for  one  whole 
year  from  a  certain  day,  and  so  from  year  to  year,  to  the  end  of  each  year 
commenced,  so  long  as  the  parties  should  respectively  please: — It  wis 
holden,  that  this  contract  could  only  be  terminated  at  the  end  of  the  current 
year.  (2) 

An  agreement,  by  which  a  master  promised  his  servant,  in  addition  to  hb 
ordinary  wages,  a  present  of  20/.,  the  services  to  be  at  all  events  till  the 
end  of  one  year,  was  renewed  in  all  its  parts  from  year  to  year  by  tbe 
servant  having  continued  several  years,  and  nothing  being  said  to  the  con- 
trary by  either  party : — It  was  held,  that  the  20/.  was  due  for  every  year  of 
the  service.  (3) 

Where  a  servant,  under  a  quarterly  hiring,  is  discharged  by  his  master 
without  sufficient  cause  in  the  middle  of  the  quarter,  it  seems,  that  he  can- 
not recover  wages  for  the  whole  quarter  under  a  count  in  inddntainu  a^ 
sumpsit  for  work  and  labour,  although  after  the  dismissal  be  tendered 
himself  to  serve  through  the  remaining  part  of  the  quarter :  bat  at  all 
events,  a  servant  improperly  dismissed  in  the  middle  of  a  quarter,  and  wbo 
tendered  himself,  but  was  not  allowed  to  serve  through  the  remaining 
part  of  the  quarter,  cannot  recover  wages  for  such  part  in  an  action  of  it- 
debiicUus  assumpsit  for  work  and  labour,  commenced  before  the  quarter 
ended:  thus,  in  Smith  v^  Hay  ward  (^)  Lord  Denman  stated,  <'  Itbinktlui* 
rule  was  granted  for  the 'purpose  of  bringing  the  case  of  GandeUv,Pc^ 
tigny(^5)  into  question,  and  that  there  would  have  been  no  rule  but  for  thai 
case.     The  view  taken  by  Lord  EUenborough  of  the  point  there  decided, 


(1)  French  v.  Brooke,  4  M.  &  P.  1 1. 

(2)  miUams  v.  Byrne,  7  A.  &  E.  177. 

(3)  MansfiM  {Earl  of)  y.  Scott,  1  Clark  & 
F.  319. 


(4)  7  A  &  E.  544. 

(5)  4  Camp.  375.     1  Stark  198. 
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WM  different  from  that  which  Lord  Tenterden  took  of  the  same  point  in   Rksponsibili- 

Arekirdv.Earnor(l);  and,  if  we  were  bound  to  decide  between  the  two  spoksibilitiks 

authorities,  I  should  say  that  the  latter  case  is  grounded  on  the  better  of  Master  for 

reawD.    There  is  obviously  a  great  difference  between  suing  for  a  breach       ^°"' 

ofcoDtract  in  dismissing  the  plaintiff,  and  for  work  and  labour  which,  by 

reason  of  the  dismissal,  has  not  been  performed.    The  defence  in  the  last 

ease  would  be  the  non  performance  of  the  work ;  in  th^  other,  some  excuse 

for  breaking  off  the  contract.     But^  here,  no  question  arises  on  this  point, 

for  the  action  is  brought  too  soon.    The  plaintiff  sues  during  a  period  of 

time  In  which  he  might  have  returned  to  the  service  and  completed  it,  or 

obtained  a  mere  beneficial  employment  in  place  of  that  withdrawn,  so  that 

he  would  have  been  benefited,  and  not  hurt  by  the  dismissal.    The  rule 

must  be  discharged."  • 

The  plaintiff  was  hired  as  superintendent  of  works  at  the  rate  of  1 50  Himng  deter- 
guineas  a  year  from  a  day  named ;  either  party  to  have  the  option  of  deter-  ^  monthly  °** 
'mining  the  engagement  by  a  month's  notice.    At  the  end  of  eighteen  Notice. 
months  the  plaintiff  was  dismissed  without  notice,  or  cause  assigned,  eighteen 
months'  wages  being  then  due  to  him.    A  month  after  dismissal  he  brought 
an  action,  declaring  specially  on  the  agreement,  and  stating  as  the  breach, 
that  the  defendant  would  not  continue  him  in  his  employ  till  the  expira- 
tion of  such  month's  notice,  but  discharged  him  in  the  middle  of  a  year 
without  notice ;  whereby  he  lost  all  the  wages,  profits,  &c.  which  he  might 
have  derived  from  continuing  in  the  defendant's  service,  and  was  still  un- 
empbyed: — It  was  held,  that  the  contract  was  for  dismissal  on  a  month's 
warning  or  a  month's  wages,  and  that,  on  this  count,  the  plaintiff  could  re- 
cover only  the  month's  wages ;  but  that  he  might  have  added  a  common 
count  for  work  and  labour,  and  recovered  under  it  his  wages  for  the  eighteen 
months  (2);  Mr.  Justice  Patteson  observing,  *<  An  ingenious  argument  has  Judgment  of 
been  urged  to  supply  the  omission  of  a  common  count,  which  there  is  no  ^^'  J"«*»5« 
doubt,  the  plaintiff  might  have  added.     It  is  not  correctly  stated,  that  the  Hardey  y.  ffar- 
agreement  was  for  a  year ;  the  hiring  was  '  at  the  rate  of  150  guineas  per  f^^- 
onmtm  ; '  therefore  the  year  was  divisible." 

If  a  servant  be  hired  in  the  general  way,  without  mentioning  the  time,  that  Serrimt  hired 
»  a  general  hiring,  and  in  point  of  law  a  hiring  for  the  year  (3),  and  the  ^^^^^^"^'^^ 
servant  is  considered  to  be  hired  with  reference  to  the  general  understanding  service, 
upon  the  subject  (4),  viz.  that  he  shall  be  entitled  to  his  wages  for  the 
time  he  shall  serve,  though  he  do  not  continue  in  the  service  during  the 
whole  year ;  and  if  he  die  before  the  end  of  the  year,  his  personal  represent- 
atives will  be  entitled  to  a  proportionable  part  of  the  wages  due  *o  him  at 
the  time  of  his  death. 

The  law  founded  upon  usage,  which  justifies  the  discharge  of  domestic 
wrvants  on  giving  a  month's  notice,  though  there  be  a  yearly  hiring,  does 
ttot  apply  to  a  person  in  the  situation  of  a  clerk  to  an  army  agents  receiving 
a  salary  of  500L  a  year.  (5) 

If  the  contract  between  master  and  servant  be  the  usual  one  for  a  year, 

(1)  3  a  &  P.  349.  320.,  vide  etiam  Huttman  v.  Brndnou,  2  C.  & 

(2)  Hartley  v.  Harman,  11  A.  &  E.  798.      P.  510. 

(S)  Fttwceit  V.  Cash,  5  B.  &  Ad.  904.  3  (5)  Betston  y.  CoUyer,  4  Bing.  309.  12 
K  &  M.  177.  Moore,  552.     2  C.  &  P.  607. 

(4)  AdiniUed  in  CuUer  v.  iWefi;  6  T.  R. 
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Rkspoxubiu- 

T1X8  AND  JkUE- 
SrONSIULITIKS 
OrJdAnKtk  FOB 

Waoss. 

Menial  servants 
liable  to  be  dU- 
charged  at  a 
month's  notice. 

If  a  master 
turn  away  a 
servant  cause- 
lessly, be  is 
li^le  for  a 
month's  wages. 

4 

Judgment  of 
Lord  Kenyon 
in  Robinson  v. 
Hindman. 


Master  having 
cause  for  dis- 
missal, need 
not  state  it  to 
his  servant. 


If  servant 
hired  for  a 
year,  depart 
before  that  pe- 
riod, he  cannot 
recover  any 
wages  for  the 
period  he  has 
served. 


To  justify  a 
master  in  dis- 
missing his 
servant  without 
warning,  there 
must  be  either 
moral  miscon- 
duct or  wilful 
disobedience. 


Clerk  repre- 
senting himself 
as  a  partner. 


determinable  at  a  month,  the  Benrant,  if  turu^  away  improperiy,  cannot 
recover  on  a  count  stating  the  contract  to  have  been  for  an  entire  year; 
and  he  cannot,  on  the  common  count  for  wages,  recover  for  any  fortlier 
period  than  that,  during  which  he  had  served.  (1) 

A  head  gardener  with  a  house  to  live  in  rent  free  is  a  menial  servant, 
and  is  liable  to  be  discharged  on  a  month's  notice.  (2) 

In  Robinson  v.  Hindman  (3)  it  appeared,  that  the  action  was  brought  by 
the  plaintiff  to  recover  the  amount  of  a  month  s  wages,  on  the  ground  of 
his  having  been  discharged  by  the  defendant  without  any  notice  or  waning. 
No  agreement  was  proved  to  the  effect  of  the  claim,  but  general  usage  only 
was  relied  on ;  the  defendant  proved,  that  the  plaintiff  was  negligent  io 
hb  conduct,  frequently  absent  when  his  master  wanted  him,  and  often  depi 
out  at  nights: — upon  which  Lord  Kenyon  said,  ^that  though  in  the 
present  case  he  thought  the  plaintiff  was  not  entitled  to  recover,  on  aoeoant 
of  his  misconduct,  he  was  of  opinion,  that  if  a  master  turned  away  hit 
servant  without  warning,  or  previous  notice,  and  there  was  no  fauh  or  mis- 
conduct in  the  servant  to  warrant  it,  he  ought  to  have  the  allovanee 
claimed,  of  a  month's  wages,  which  he  thought  reasonable." 

Where  a  justi6able  cause  of  dismissal  exists,  it  is  sufficient  to  prevent  tl» 
recovering  of  wages,  though  the  servant  might  not  in  fact  have  been  (b- 
missed  upon  that  ground ;  and  it  is  not  necessary,  that  the  cause  relied  oo 
in  answer  to  an  action  for  wages  should  have  been  stated  at  the  time  of  tire 
dismissal.  (4) 

If  a  yearly  servant  be  dismissed  by  his  master  before  the  year  expires, 
for  such  misconduct  as  will  justify  his  dismissal,  the  servant  is  not  entitled 
to  any  wages  for  the  time  during  which  he  served,  although  the  master 
may  have  previously  recovered  damages  against  him  in  consequence  of  tke 
same  act  of  misconduct  (5)  :  for  although  the  primd  facie  presumption  isi 
that  a  servant  is  hired  for  a  year,  yet  if  there  be  anything  to  rebut  diat}m- 
sumption,  such  as  having  violated  his  duty  before  the  expiration  of  the  jetr, 
so  as  to  prevent  his  master  from  having  his  services  for  the  whole  year,  t^ 
servant  cannot  recover  wages  pro  reUd. 

Thus,  in  Callo  v.  Brouncker  (6)  Mr.  Justice  Parke  said,  **  thattber&wasa 
contract  for  a  year,  with  an  implied  agreement,  that  if  there  was  any  voKtl 
misconduct,  either  pecuniary  or  otherwise,  wilful  disobedience,  or  babitaal 
neglect,  the  defendant  should  be  at  liberty  to  part  with  the  plaintiff."  (7) 

A  master  is  justified  in  dismissing  a  clerk  or  servant  for  an  assanlt  witk 
intent  to  ravish  a  maid-servant^  and  he  will  not  be  entitled  to  wages,  erea 
for  the  time  during  which  he  has  served  (8) ;  and  being  the  father  of  a  Im** 
tard  child  is  a  good  cause  of  discharge  by  a  master.  (9) 

If  a  clerk,  retained  at  a  salary  to  manage  a  mercantile  business,  deelaie 
that  he  is  a  partner,  and  will  transact  the  business  as  such,  the  employe 
may  immediately  dismiss  him^  although  the  party  has  not  conunitted  aif 


(1)  Archard  v.  ffomor,  3  C.  &  P.  849. 

(2)  Nowkm  v.  Jbiett,  2  C.  M.  &  R.  54. 
1  Gale,  72. 

(3)  S  Esp.  N.  P.  C.  235.,  vide  etiam  Faw 
cett  V.  Cashf  5  B.  &  Ad.  908.  Kowlan  v. 
ANett,  2  C.  M.  &  R.  56. 

(4)  Ridgway  v.  Hungerford  Market  Camp. 
4  N.  &  M.  767.     3  A.  &  E.  171. 


(5)  Ibid.      Twner  ▼.  ito6fiuDii,  6  C  *  F- 
15.     5  B.  &  Ad.  789. 

(6)  4  C.  &  P.  518. 

(7)  Vide  etUm  Spedm  ▼.  ilmatf,  «  **»• 

(8)  Atkm  V.  AOon,  4  C.  &  F.  90B. 

(9)  Rex  V.  Wdfard,  Cald.  57. 
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other  act  of  misconduct,  nor  refused,  in  terms,  to  go  on  as  clerk  (1);  Mr.  Rxstovsibili- 
Justice  Littledale  observing,  "  The  cases  referred  to  were  properly  decided  ;  "*'  ^^^  ^**'" 
DQt  this  aiffers  from  them.     In  those  there  was  no  question  that  the  party  or  Mastxa  fok 

was  servant,  and  he  had  done  something  improper  in  that  capacity.     Here  ^^^Q^s* 

the  plaintiff  disclaimed  being  a  servant ;  if  the  defendant  had  suffered  htm 
to  go  00  in  the  employment  after  that,  the  nature  of  his  situation  might  have 
beea  doubtful  to  those  who  dealt  at  the  house,  and  the  circumstances  would 
have  been  evidence  for  a  jury,  that  the  plaintiff  really  was  a  partner. 
Therefore  the  defendant  was  justified  in  dismissing  him,  and  refusing  to  pay 
him  wages  from  the  time  of  dismissal.*' 

If  a  servant  have  left  his  service  for  a  considerable  time,  the  presumption  Servant  having 
is,  that  all  his  wages  have  been  paid.  (2)  If^  ^"^  ^«™® 

for  a  consider* 

If  a  clerk  be  engaged  at  a  salary  of  100/.  a  year,  and  having  received  his  able  time, 
wages  up  to  a  certain  time,  serve  some  time  longer  and  then  leave  the  cierk  under  a 
lemee  before  the  year  expires  without  due  cause,  and  without  any  notice,  yearly  hiring, 
he  is  not  entitled  to  recover  any  wages  up^to  the  time  of  his  quitting;  and  ^1^  before 
he  is  liable  to  a  cross-action  for  leaving  the  service  without  notice.  (S)  the  expiration 

But  if  there  have  been  no  misconduct  on  either  side,  it  may  be  left  as  a  *^^***®  ^^^' 
question  for  the  jury,  whether  the  facts  of  the  case  raise  a  presumption,  that 
at  the  time  of  the  resignation  there  was  an  understanding,  that  a  payment 
pro  raid  should  be  made.  (4) 

An  action  will  not  lie  by  a  deputy  against  his  principal  for  an  increase  of  Deputy  against 
salary,  without  an  express  agreement,  where  the  latter  had  been  appointed  ^^  pnncipal. 
io  a  new  office.  (5) 

If  the  contract  be  by  deed,  the  action  must  be  brought  in  debt  or  cove-   Form  op  Ac- 
naot  (6) ; — if  the  contract  be  not  by  specialty,  an  action  of  debt  or  cissump-  "^''* 
n<  eaii  be  maintained.  (7) 

In  Smith  V.  Kinffsford(S)  the  plaintiff,  a  domestic  servant,  entered  into 
the  defendant's  service  on  the  19th  of  November,  and  on  the  15th  of  January 
her  mistress  caused  her  to  be  taken,  on  a  charge  of  stealing,  before  a  magis- 
trate, who  remanded  her  till  the  20th,  when  she  was  discharged.  On  the 
22d  the  plaintiff  went  to  demand  her  clothes  and  wages,  including  1/.  1^.  in 
lien  of  a  month's  warning.  The  defendant  tendered  her  2L  2s,  for  the  two 
months'  actual  service,  but  refused  to  pay  the  additional  guinea: — It  was 
holden,  that,  inasmuch  as  such  placing  the  plaintiff  in  custody  was  no  disso- 
lution of  the  contract,  the  plaintiff  was,  under  the  circumstances,  entitled  to 
vages  for  the  third  month,  which  had  been  entered  upon,  and  that  the 
whole  might  be  recovered  under  the  common  count  for  work  and  labour. 

In  an  action  of  debt  for  wages  as  hired  servant,  it  was  pleaded,  that  the  plain-  Plxadinqs. 
tiff  was  hired  on  the  terms  that,  if  he  should  be  drunk  during  service,  he  should 
forfeit  all  wages  then  due ;  that  after  the  wages  became  due^  and  whilst  the 
plaintiff  was  in  the  defendant's  service,  he  was  drunk,  whereby  &c. :  to  which 
it  was  replied,  that  ailer  the  plaintiff  was  drunk,  the  defendant  exonerated  him 
from  the  forfeiture,  and  agreed  to  pay  him  the  wages  already  due  as  aforesaid, 
and  continued  to  employ  him  as  such  servant :  to  this  it  was  new  assigned, 

(1)  Amorr.  Fearon,  9  A,  Sl  E.  548.  (6)  Jnti,  1053.    tit.  Covsvakt— 117S. 

(2)  SeOcH  V.  NoTvutn,  4  C.  &  P.  80.  tit.  Debt 

(3)  Huitman  v.  Botdnoig,  2  ibid.  510.  (7)  Anti,  229.  tit  Assumpsit ~  1173.  tit. 

(4)  Lamburu  v.  Cmden,  2  M.  &  G.  253.,  Dsbt. 

▼ide  etiam  Bt^l^  v.  BimmeU,  1  M.  &  W.  506.         (8)  S  Scott,  279. 

(5)  BeUr.DmmmoKd,  Peake'sN.  P.  C.  45. 
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Wages. 


Damages. 

When  ko 

FIXED  Sum 

AGREED 
UPON,  (2) 


Rbsponsibili.    that  part  of  the  wages  accrued  due  before  the  plaintiff  was  drank,  and  the  rest 

TIBS  AND  IrRK« 

8PON8IB1L1TIE8     ^fterw^rds ;  and  that  the  plaintiff  declared,  not  only  for  wages  due  before,  bat 
or  Master  for  also  for  wages  due  after  &c.: — It  was  holden,  on  special  demurrer,  thatthere* 

plication  was  bad  for  not  shewing  any  consideration  for  agreeing  to  pay  the 
forfeited  wages;  and  that  the  replication  and  new  assignment  together  were 
not  double,  for  the  plea  applied  only  to  wages  due  before  forfeiture,  and  the 
new  assignment  to  wages  due  after ;  and  that  where  a  defendant  demurs  to  a 
replication  and  new  assignment,  for  that  "  they  are  not,  nor  is  either  of  them 
sufficient  in  law,"  and  shews  for  causes,  that  the  replication  is  bad  in  itsdf,  and 
both  together  bad  for  duplicity^  the  demurrer  is  divisible,  and  judgment 
may  be  for  the  defendant  on  the  replication,  and  for  the  plaintiff  on  the  new 
assignment  (1) 

Where  A.  agreed  to  enter  the  service  of  B^  and  wrote  to  him  a  letter  as 
follows : — "1  hereby  agree  to  enter  your  service  as  weekly  manager,  com- 
mencing next  Monday ;  and  the  amount  of  payment  I  am  to  receive,  1  leare 
entirely  to  you ;"  and  A.  served  B.  in  that  capacity  for  six  weeks: — It  was 
held  (Parke  B.  dissentiente),  that  the  foregoing  contract  implied,  that  A.  was 
to  be  paid  something,  at  all  events,  for  the  services  performed ;  and  that  die 
jury,  in  an  action  on  a  quantum  meruit  might  ascertain  what  B^  acting  6or^ 
Jide^  would  or  ought  to  have  awarded  (3) ;  Mr.  Baron  Alderson  observing, 
*^  It  appears  to  us,  that  the  nature  of  the  contract  between  the  parties  is  to 
be  deduced  from  the  paper  itself,  and  that  a  contract  to  pay  something  is  to 
be  inferred  from  it ;  and  the  jury  were  to  ascertain  how  much  the  defend- 
ant, acting  bondjldei  would  or  ought  to  have  awarded." 

If  A.  agree  to  serve  B.  as  an, apothecary's  assistant,  at  such  salary  as  €. 
shall  think  reasonable,  and  if  it  appear  that  no  application  have  been  made  to 
C.  to  fix  any  salary,  A.  cannot  recover  any  thing  for  his  services  in  an  action 
for  work  and  labour.  (4) 

In  Dunn  v.  Murray  (5)  the  declaration  stated,  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  enter  into  the  emploj  of 
the  defendant  in  a  certain  capacity  for  a  year,  at  the  rate  of  5  guineas  per  week 
throughout  the  year,  the  defendant  undertook  to  employ  him  for  a  year,  and 
alleged  as  a  breach,  that  the  defendant  dismissed  the  pluntiff  from  his  emploj 
before  the  end  of  the  year  without  any  reasonable  or  probable  cause.  The 
declaration  contained  counts  for  wages,  and  for  work  and  labour,  &c.  The 
cause^  which  was  commenced  before  the  expiration  of  the  year,  was  referred 
to  an  arbitrator^  who  awarded  to  the  plaintiff  a  sum  of  money  equivalent  in 
amount  to  the  wages  which  he  would  have  been  entitled  to  receive  from  the 
defendant  on  the  day  when  the  action  was  commenced.  No  claim  was  made 
before  the  arbitrator  for  any  compensation  in  damages  for  the  dismissal,  ex- 
cept so  far  as  the  special  count  in  the  declaration,  and  the  evidence  of  the  em- 
ployment and  the  dismissal^  might  amount  to  such  a  claim.  The  plaintiff 
having  afterwards  brought  an  action  to  recover  a  compensation  in  damages, 
in  consequence  of  the  dismissal  from  the  defendant's  employ  before  the  end  of 
the  year,  it  was  held,  that  the  award  of  the  arbitrator  was  a  bar  to  snch  actioo. 


When  an  award 
is  a  bar. 


(1)  Monkmany.  Shepherdgon^U  A.&E.41 1.  4.  c.  34., 5  Geo.  4.  c.  96.,  7  Will 4.  &  iVid 

(2)  Anti,  298 — 315.  tiL  Assumpsit.   Jus-  c  67. 

tices  possess  the  power  of  determining  com-         (3)  Bryant  v.  IHiffht,  5  M.&  W.  117. 
plaints  between  masters  and  servants,  under        (4)   Owen  v.  Bowen^  4  C  &  P.  9S. 
suts.  20  Geo  2.  c.  1 9.,  6  Geo.  3.  c.  23.,4  Geo.         (5)  9  B.  &  C.  780.     4  M.  &  R-  571 . 
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Ad  agreement  for  the  hiring  of  a  servant  may  be  proved  by  parol   REsroNsiuu- 
althoiigh  the  terms  of  the  agreement  have  been,  by  the  direction  of  the  stokwbilitim*' 
parties,  written  down  by  a  third  person ;  such  writing,  though  read  over  to  the  or  Maru  fok 
parties,  not  being  signed  by  them.  (1)  'Wa.qks, 

A  contract  for  yearly  service  at  a  specific  salary  must  be  proved  as  alleged,  Evidsnce. 
although  both  the  time  and  sum  be  averred  under  a  videlicet.  (2) 

Where  a  defendant  pleads  only  a  plea  which  admits  the  plaintiff's  right  to 
recover,  evidence  of  facts  which  would  be  a  bar  to  the  action  is  not  admis- 
sible in  mitigation  of  damages. 

Thus,  where,  to  an  action  for  wrongfully  discharging  the  plaintiff  from  the  Payment  of 
defendant's  service,  the  defendant  pleads  only  payment  of  money  into  court,   q^^^^  '"^ 
he  cannot  prove,  in  mitigation  of  damages,  that  he  discharged  the  plaintiff 
for  misconduct.  (3) 


4.  Responsibilities  and  Irresponsibilities  of  Masters 

FOR  Characters  of  Servants. 

**  By  some  old  statutes,  regulations  were  established  respecting  the  charac-  Rksfonsuilx- 

ters  of  labourers ;  but  in  the  case  of  domestic  and  menial  servants,  there  is  *"*  ^'"*  ^**'" 

,                                                                                                                                                                                      '  8PONSIBILITIBS 

no  law  to  compel  the  master  to  give  the  servant  a  character;  it  might  be  a  or  Masters  for 

duty  which  his  feelings  might  prompt  him  to  perform,  but  there  is  no  law  to  Charactkmof 

enforce  the  doing  of  it"  (4)  Servants. 

But  a  master  is  liable  to  an  action  on  the  case,  if  he  wilfully  give  a  Any  thing  said 

servant  a  false  character.  °'  written  by 

In  Pattison  v.  Jones  (5)  Mr.  Justice  Bay  ley  said,  "  Generally  speaking,  general  a  privi- 

soy  thing  said  or  written  by  a  master  when  he  gives  the  character  of  a  leged  commu. 

servani  is  a  privileged  communication.     If  a  servant,  therefore,  charge  a  °**^***^°' 

master  with  publishing  a  libel,  it  is  competent  to  the  latter,  under  the  Mr.  Justice 

general  issue  to  prove,  that  the  alleged  libel  was  written  under  such  cir-  Baylcy  in  Pdt" 
cnmstances  as  to  make  it  a  privileged  communication,  and  thereby  throw 
on  the  plaintiff  the  necessity  of  shewing,  that  it  does  not  come  within  that 
protection  which  the  law  gives  to  a  privileged  communication.  But  if  the 
supposed  libel  be  not  communicated  bond  fide^  it  does  not  fall  within  the 
protection  which  the  law  extends  to  privileged  communications.*' 

In  Child  V.  Affleck  (6)  Mr.  Justice  Parke  said,  "  The  rule  laid  down  by  xhe  gist  of  the 

Lord  Mansfield  in  Edmondson  v.  Stevenson  (7)  has  been  followed  ever  since,  action  is  malice. 

It  is,  that  in  an  action  for  defamation  in  giving  a  character  of  a  servant,  the  Judgment  of 

'  gist  of  it  must  be  malice,  which  is  not  implied  from  the  occasion  of  speak-  Parke  in  Cfdld 

ing,  but  should  be  directly  proved.'"  ^v, Affleck. 

Id  an  action  by  a  servant  for  a  libel  in  the  form  of  a  character,  it  is  no 


(1)  Wrex  y.  Wrangh  (^Inkab.  of\  4  N.  &  It  seems,  that  if  a  servant,  when  he  is 
M.S75.     2  A.  &  £.  314.    1  H.  &  W.  41.  taken   into  a  service,  bring  a  written  icha* 

(2)  iVssfxm  v.  Butcher,  I  Stark.  3.  racter,  and  be  afterwards  dismissed  for  ill 
(s)  Speck  T.  PhiUipe,  5  M.  &  W.  279.  behaviour,  that  the  master  does  no  wrong, 
(4)  Per  Lord  Kenyon  in  Carrol  v.  Bird,  3  if,   before  he  returns  the  character  to  the 

£ip.  N.  P.  C.  201.    By  Stat  32  Geo.  3.  c.56.  servant,  he  write  upon  it,  that  the  person 

ifsoy  person  give  a  fidse  character  of  a  servant,  was  afterwards  in  his  service  and  dismissed 

or  a  (Use  account  of  his  former  service,  or  if  for  ill  behaviour.      Taylor  v.  Rowan,  7  C.Sc 

ioy  servant  bring  a  fidse  character,  or  alter  P.  70. 

a  certificate,  or  alter  a  certificate  of  character,  (5)  8  B.  &  C.  584. 

he  will  fi>rfeit  upon  conviction  202.  with  10*.  (6)9  ibid.  406. 

costs.  (7)  Bull.  N.  P.  7.  (a.) 
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RcsroNsiBiLi-  proof  of  express  malicey  that  the  master  has  communicated  to  the  partj 
IroNs^rLm" "  inquiring  his  belief  as  to  misconduct,  after  the  plaintiff  had  quitted  hu 
orMAsTKRSFoa  service;  nor  that  he  has  made  a  similar  communication  to  penonsfrom 

Sbe'IVkm""'*'  ^^^^  ^®  received  the  plaintiff  with  a  good  character.  (1) 

_       If  a  master,  in  giving  the  character  of  a  servant  state  in  a  letter  certain 

Master  not  facts,  the  master,  in  defence  of  an  action  brought  by  his  servant  for  libel, 
every  fact^'°^*  '*  °®*  bound  to  prove  the  truth  of  every  fact  he  stated ;  it  will  be  sufficient 
flUted  in  his  if  he  give  such  evidence,  as  will  convince  the  jury,  that  he  wrote  what  he 
I^ter.*'^  ^^*"      did,  with  an  honest  conviction  of  its  truth.  (2) 

Where  giving  ^^  ^^^^  ^'  ^^^^^  (3)  Lord  Alvanley  said,  "  The  question  is,  if,  in  con- 
8  false  character  sequence  of  the  letter  so  written  by  the  defendant,  and  which  letter  wu 
iblT^  '*^^*°""  ^^^^  *"^  unfounded,  the  plaintiff  was  prevented  from  getting  a  place-  It 
J  d  t  f  ^^  h^eti  decided,  that  giving  a  character  to  a  servant,  however  injurious  to 
Lord  Alvanley  i^i™>  7^^  if  fairly  given  would  not^  sustain  an  action ;  but  if  the  letter  wm 
in  King  v.  procured  by  another  letter,  not  written  with  a  fair  view  of  inquiring  a  cba- 

*^^'  racter,  but  to  procure  an  answer,  upon  which  to  ground  an  action  for  a 

libel,  such  evidence,  I  think,  ought  not  to  be  admitted."  (4) 
Master  giving         In  Pattison  v.  Jones  (5)  Lord  Tenterden  said,  '<  In  ordinary  cases  of 
sor'^W*^  """   '^^®^'  malice  is  implied;  but  in  cases  of  letters  giving  the  character  of 

servants,  where  that  character  is  applied  for,  there  is  a  burden  of  proof  on 

the  plaintiff  to  shew  malice :  however,  where,  as  in  this  caae>  the  first  letter 

was  sent  by  the  former  master,  unasked,  I  am  not  satisfied  that  that  rale 

applies." 

Judgments  of        In  Rogers  v.  Clifton  (6)  Mr.  Justice  Rooke  said,  <<  A  master  may  at  anj 

Rooke  and^M     *i°*^>  whether  asked  or  not,  speak  of  the  character  of  his  servant,  provided 

Justice  Cham-'  that  he  speak  in  the  honesty  of  his  heart,  and  that  an  action  cannot  be 

^'^/vy^*^*^*      maintained  against  him  for  so  doing.     In  support  of  this  opinion,  thecise 

of  Bell  V.  Thatcher  (7)  may  be  referred  to,  where  Sir  Matthew  Hale  sajs, 
*  If  such  actions  could  be  supported,  a  man  should  not  speak  disparagioglj 
of  a  cook  or  a  groom,  but  an  action  would  be  brought  At  the  same  time, 
masters  are  not  warranted  in  speaking  ill  of  their  servants  from  heat  or  ptf- 
sion.'  '*  In  the  same  case  Mr.  Justice  Chambre  said,  *'  I  will  refer  \o  the 
case  of  Lowry  v.  Aikenhead  (8)  before  Lord  Mansfield.  In  that  case  tbe 
rule  laid  down  by  Lord  Mansfield  was,  that  where  a  person  intending  to 
hire  a  servant  applies  to  his  former  master  for  a  character,  the  master  is  not 
bound  to  prove  the  truth  of  tbe  character  which  he  gives ;  for  what  he  speaks 
of  the  servant  he  does  not  speak  ofiiciously,  but  only  discloses  that,  vbidi 
rests  in  his  own  knowledge  alone ;  but,  that  where  a  master  speaks  ill  of 
a  servant,  who  has  quitted  his  place,  without  any  previous  application 
having  been  made  to  him,  there  he  must  plead  and  prove  the  truth  of 
the  character  in  justification.'*  (9) 

(1)  Chad  ^.Affleck,  4  M.  &  R.  338.     9         (7)  Vent.  275. 

B.  &  C.  408.  (8)  M.  T.  8  Gea  3. 

(2)  Pattison  v.  Jone»,  8  B.  &  C.  578.  (9)  Vide  etiam  Weathertton  v.  BawUMt 

(3)  5  Esp.  N.  P.  C.  14.  1  T.  R,  1 10.    Herverv.  Dawtan,  Bull  N.  P. 

(4)  Vide  Puttiaon  v.  Jones,  3  C.  &  P.     8.     M'DougaU  v.    Claridge,  1   CaIn^  fSt. 
383.  Hodgson  v.  Scarlett,  1  B.  &  A.  232.     J^^ 

(5)  Ibid.  385.  v.  Bentinck  {Lord),  2  B.  &  B.  19a,  fli«^ 

(6)  3  B.  &  P.  593.  2219.  tit.  Libkl. 
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5.  Rbmbdies  of  Master  for  Injury  to  Servant.  Rkmedxksof 

Mastsr  tor 

I.  GeneraUy.  J^J^*'''^^"*" 

A  master  can  maintain  an  action  for  an  injury  done  to  his  servant,  as  false  ^'^'^allt. 
imprisonment,  battery,  &c.,  which  deprives  the  master  of  his  service.  Master  can 

In  an  action  of  tort  for  wounding  the  plaintiff's  servant,  whereby  he  was  action  for  an 
disabled  from  serving,  it  was  held,  that  the  jury  may  give  damages  for  the  injury  done  to 
loss  of  service,  not  only  before  action  brought,  but  afterwards,  down  to  the     "  »«»^ant- 
time  when,  as  it  appears  in  evidence,  the  disability  may  be  expected  to 
cease ;  Mr.  Justice  Coleridge  observing,  "  The  argument  here,  that  the  com-  to  damages 
plaint  is  grounded,  not  on  the  act,  but  on  the  resulting  damage,  is  a  fallacy.  ^n>in  the  time 
The  action  is  for  the  two  united."  (1 )  Tbilh/ comf' 

A  declaration  for  such  injury,  stating  the  servant  to  have  been  permanently  menced,  to  the 
crippled,  is  supported  by  evidence,  that  the  injured  part  is  disabled,  and  likely  f*"*®  ^^®"  *' 
to  remain  so,  but,  with  care,  will  be  restored  in  time.  (2)  cease. 

In  Flemington  v.  Smithers  (S)  it  appeared,  that  the  plaintiff's   son.  Judgment  of 
who  was  in  fact  his  servant,  in   delivering  parcels  from  a  stage  coach   Chief  Justice 
received  an  injury,  by  which  the  father  was  deprived  of  his  services,  Chief  piemington  v 
Justice  Abbott  said,  '*  With  regard  to  the  amount  of  damages,  I  should  tell  Smithert, 
JOD,  that  this  action  is  brought  to  recover  such  sum  as  you  (the  jury)  may 
think  the  plaintiff  entitled  to  for  the  loss  of  the  services  of  his  son.     You 
oaght,  therefore,  if  you  find  for  the  plaintiff,  to  find  for  such  reasonable  sum 
u  to  you  appears  proper  for  the  loss  the  plaintiff  has  sustained  in  being  de- 
prived of  the  assistance  of  his  son,  and  also  the  expense  he  must  have  been 
put  to  by  his  being  out  of  his  place,  and  also  some  small  compensation  for 
his  mother  going  to  visit  him  as  she  did;  but  beyond  those  things,  it  appears 
to  me,  that  you  ought  not  to  go  in  your  estimate  of  damages." 

The  servant  is  a  competent  witness,  the  gist  of  the  action  being  the  loss  Servant  a  com- 
of  his  services  to  his  master.  petent  witness. 


II.   SeducHotU  Seduction. 

An  action  of  case  or  trespass  (4)  is  maintainable  by  a  father  or  master  Wbkn  thx 
for  a  compensation  in  damages  for  debauching  his  daughter  or  servant,  and  Action  can  bb 
getting  her   with  child,  and  for  the  expenses  attending  her  confinement.  >*^'*'''^*''*»'- 
To  support  this  action,  there  must  be  some  appearance,  at  least,  of  the      ^    absnt. 
relation  of  master  and  servant  subsisting   between   the  father  and  his 
daughter.  (5) 

fiut  if  the  daughter  be  merely  absent  on  a  visit  at  the  time  she  was  se- 
duced, the  action  can  be  maintained.  (6) 

A  father  may  maintain  an  action  of  trespass  for  the  seduction  of  his  Daughter  a 
daughter,  who  was  a  married  woman,  but  living  with  him  as  his  servant*,  married  wo- 
being  separated  from  her  husband ;  and,  "  in  the  absence  of  any  interference 

(1)  Hodaoa  ▼.  SiaUebnttM,  11  A.  &  £.  SOI.  (5)  Anon.  1  Smith,  333. 

(S)  Ibid.  (6)  Johmon  ▼.  M'Jdam,  eit.  in  Dean  y. 

(S)  2  C.  &  F.  298.  PeeA  5  East,  47.     ^arrif  v.  BuOer,  2  M.  & 

(4)  Ckamberkiin  t.  Htukwood,  7  Dowl.  W.  542.     HoBoway  ▼.  AbtO,  7  C  &  P.  528. 
P.  C.  816. 
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by  the  husband,  it  is  not  competent  to  the  defendant  to  set  op  his  rights  as 
an  answer  to  the  action/' (1) 

A  father  may  bring  an  action  for  debauching  his  daughter,  tfaoQgh  the 
daughter  be  above  twenty-one  years  of  age,  where  acts  of  service  are  proved, 
though  there  be  no  contract  for  service.  (2) 

Where  a  defendant,  intending  to  seduce  the  servant  and  daughter  of  the 
plaintiff,  hired  her  as  his  servant,  and  thereby  obtained  possession  of  her 
person,  it  was  held,  that  the  father  might  maintain  an  action  on  the  case 
against  him  for  such  seduction,  although  the  daughter  was  living  tpart; 
because,  as  he  hired  her  with  the  view  of  seducing  her,  **  the  relation  of 
master  and  servant  was  never  contracted  between  theai."(S). 

In  trespass  for  seducing  the  plaintiff's  niece  and  servant, /»r  ^iiorf  serviiam 
amisUf  evidence  that  the  party  seduced  (being  about  sixteen  years  of  age) 
occasionally  assisted  in  the  household  work,  no  servant  being  kept  io  the 
family,  is  sufficient  to  constitute  the  relation  of  master  and  servant  hetveen 
the  uncle  and  niece ;  and  such  relation  is  not  destroyed  by  the  circamstaDce 
of  the  niece's  being  entitled,  on  her  coming  of  age,  to  a  sum  of  neariy  500^ 
of  which  the  interest  is  applied  in  the  mean  time  for  her  benefit  Proof  in 
such  case,  that  the  niece,  after  her  seduction  and  abandonment  by  the  de 
fendant,  returned  to  her  uncle's  house,  where  she  continued  some  time  io  a 
state  of  great  agitation,  and  received  medical  attendance,  and  was  obliged  to 
be  watched  lest  she  should  do  herself  some  injury^  is  sufficient  to  raise  the 
presumption  of  that  loss  of  service  by  the  uncle  which  is  necesaary  to 
maintain  the  action.  (4) 

It  may  also  be  maintained,  by  a  stranger  in  blood,  for  the  seduction  of  as 
adopted  child.  (5) 

A  master  may  maintain  an  action  for  debauching  his  servant,  thoogb  he 
is  no  way  related  to  her  in  blood.  (6) 

The  seduced  cannot  support  this  action.  Thus,  in  Norton  v*Ja9(m{1) 
it  was  holden,  that,  although  the  daughter  cannot  have  an  action^  jet  the 
father  may ;  not  for  assaulting  his  daughter,  and  getting  her  with  child, 
because  this  is  a  wrong  particularly  done  to  her,  yet  for  the  loss  of  her 
service  caused  by  this.      ^ 

In  order  to  maintain  an  action  for  seduction,  the  daughter  most  be  the 
father's  servant ;  and  though  he  receives  part  of  her  wages,  and  she  is  under 
age,  yet,  if  she  be  not  his  servant,  he  cannot  maintain  such  action.  (8) 

If  the  daughter  be  seduced  while  she  was  in  the  domestic  sernce  w 
another  person,  although  it  be  alleged  in  the  declaration,  that  she  was  there 
with  the  intention,  on  the  part  of  her  father  and  herself,  that  she  shoald  le- 
turn  to  her  father's  when  she  quitted  her  service,  unless  she  should  go  is^ 
another  service,  the  action  cannot  be  maintained.  Thus,  in  Bkofmin  ^* 
Haley  (9)  Mr.  Baron  Parke  observed,  "  The  averment  (that  the  girl  left  her 
father's  house  with  his  consent,  and  with  the  intention  on  both  their  parti, 
that  she  should  return  thither  on  quitting  her  service)  was  evidently  inserted 


(1)  Per   Lord  Tenterden  in  Harper  t. 
Lnffltin,  7  B.  &  C.  387.     1  M.  &  R.  166. 

(2)  Bennett  V.  AUeoU,  2  T.  R.  166. 
(S)  Per  Abbott   C.  J.  in  Speight  v.  0/t- 

vieray  2  Stilrk.  493. 

(4)  ManveU  y.  Thornton,  8  C.  &  P.  SOS.     He^waiie  v.  PtirkeM,  S  Burr.  1878. 
Fores  v.  Wilton,  Peake^s  N.  P.  C.  77.  (9)  6  M.  &  W.  55. 


(5)  /rwmT.  DttiniMM,  11  £a8t,S9L    Sd 
mondton  y.  Maxell,  ibid.  24,  25. 

(6)  Foret  y.  WiUom,  Pedce^sK.  P.  C  Tl. 

(7)  Style,  S98. 

(8)  Carr  y.  Oarhe,  9  Chitt  SOT-    ^^ 
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for  the  purpose  of  shewing  an  animus  reveriendi  in  the  daughter,  and  bo  Rbmkdiks  of 
assifflilatiog  this  case  to  those  in  which  actions  have  been  held  to  lie  for  the  Ikj^"to°Skr- 
aedaction  of  a  girl  while  on  a  visit  to  a  friend.  (I)     But  this  case  is  very  vamt. 
disdogaishable  from  those :  here  the  girl  was  in  the  actual  service  of  another 
person,  and  her  intention  was  not  to  return  at  any  definite  time  to  her 
father's  house>  but  only  on  her  dismissal  from  her  service,  and  in  the  uncer- 
taiD  event  of  her  not  going  into  another  service.    That  an  action  for  seduc- 
tion will  not  lie  under  such  circumstances,  has  been  expressly  decided  in 
Ikon  v.  PeeL  (2)    In  order  to  sustain  this  action,  there  must  be  damnum 
et  mfuria.    The  plaintiff  not  having  shewn  any  right  to  the  services  of  his 
daughter  at  the  time  of  the  seduction,  there  is  here  damnum  absque  injurid. 
A  mere  temporary  absence  undoubtedly  would  not  be  sufficient  to  defeat 
the  action;    but  that  is  very  different  from   a  continued  and  regular 
aervice." 

No  action  will  lie  for  debauching  a  daughter,  though  the  mother  main*  Mother  main- 
tain her  and  her  child  during  her  lying-in,  unless  for  the  consequential  loss  ^*^?g***I 

of  aervice.  (3)  in^erL)n'^ 

A  father,  who  permits  a  married  nwn  to  visit  his  daughter  as  a  suitor,  finement. 
cannot  maintain  an  action  against  him  for  seducing  her  (4) ;  in  fact,  if  the  ^^''^  P«f- 
father  be  the  plaintiff,  and  he  has  misconducted  himself,  the  action  cannot  ried  n^to 
be  maintained.  visit  his  daugh- 

The  right  of  action  for  the  seduction  of  a  servant  does  not  pass  to  the  ***'"•  suitor, 
master's  assignees  on  his  bankruptcy.  (5)  bl^kra^for  * 

An  action  for  seducing  the  daughter  and  servant  of  the  plaintiff  may  be  the  seduction 
brongfat  either  in  trespass  for  the  direct  injury,  per  quod  sertntium  amisity  or  ^  ^^nhrupts 
in  case  for  the  consequential  damage.     Thus,  in  Chamberlain  v.  ffazle^  jy^^j. 
«oorf(6)  Mr.  Baron  Parke  observed,  "  There  may  have  been  no  direct  akd  Plkad- 
decbion  on  this  subject;  but  it  has  been  the  constant  practice  with  pleaders,  ^^^^ 
to  declare  either  in  one  form  of  action  or  the  other.     The  cases  which  have  ^*****  *^'  ^^' 
been  cited,  of  Woodward  v.  Walton  {!)  and  DUcham  v.  Bond(^)y  are  only  jujlnent  of 
authorities  to  shew,  that  trespass  may  be  maintained^  although  the  observ-  Mr.  Baron 
ations  of  Chambre  J.  and  Dampier  J.  are  certainly  at  variance  with  what  ?*rH®  mCAom- 
has  been  for  years  the  established  practice*    We  should  do  much  mischief,  utood, 
if  we  were  to  shake  a  practice  which  has  so  long  prevailed.    The  plaintiff 
has  the  option  to  bring  trespass  for  the  direct  injury  to  his  sevrKni  per  quod 
fervitium  amisitj  or  case  for  the  consequential  damage." 

The  declaration  should  contain  an  allegation,  that  the  relation  of  master  Allegation,  that 
and  servant  existed  at  the  time  the  seduction  was  accomplished.  (9)  nuLtCT^anT  ^ 

The  action  was  held  to  lie  by  a  father,  although  the  daughter  had  not  servant  existed, 
been  actually  confined  before  action  brought,  and  although  he  had  volun- 
tarily turned  her  out  of  his  house  upon  discovery  of  her  pregnancy.  (10) 

The  effect  of  the  general  issue  in  actions  of  trespass  for  personal  in.  Plkadinos. 
juries,  has  not  been  altered  by  the  new  rules  under  the  plea  of  ^*  not  guilty ;" 

(1)  Booth  v.    CharlUm  and    Johnton    y.         (5)  ^otparrf  ▼.  OoiD^Acr,  8  M.  &  W.  601. 
ftAdam,  eit.   5  East,  47.,  vide  Barru  v.        (6)  5  ibid.  517. 

BuOer,  8  M.  &  W  548.  (7)  8  N.  R.  476. 

(2)  5  Cast,  45.  (8)  8  M.  &  S.  4S6. 

(S)  SaUrthwaiU  V.  Dtten^  5  East,  47.  n.         (9)  Salerthwaite  v.  Jhunt,  5  EaM,  47.  n. 
BarrU  v.  JButler,  2  M.  &  W.  539.  (10)  Per  Lord  Denman  in  Joseph  y.  Co- 

(4)  Reddie  y.  Scoolt  {^CUrk\  Peake*s  N.  vander,  Winton  Sum.  Ass.  1834,  cit.  Ros- 

P.  C.  316.  coe*sEy.  483. 
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and  in  an  action  of  case  for  seduction,  the  service  as  well  as  the  sedaction 
is  put  in  issue.  (1) 

The  daughter  or  servant  is  a  competent  witness  to  prove  the  piainUfs 
case. 

In  an  action  brought  by  a  parent  for  the  seduction  of  his  daughter,  it  is 
not  necessary  to  sustain  the  action,  that  the  daughter  should  be  produced  as 
a  witness  at  the  trial,  <<  though  the  withholding  of  her  is  open  to  obeerv- 
ation."  (2) 

In  Blaymire  v.  Haley  (3)  Mr.  Baron  Parke  stated,  "  A  constructiTe 
service  must  be  proved  in  all  cases.*'  In  ManveU  v.  Thomion  (4)  Chief 
Justice  Abbott  said,  "  the  smallest  degree  of  service  will  do."  In  Baatlt 
Y.AHcott(5)  Mr.  Justice  Buller  held,  that  '<In  actions  of  this  kind  the 
slightest  evidence  is  sufficient,  even  milking  cows ; "  and  in  Cior  t. 
Clarke  (6)  Chief  Justice  Abbott  observed,  "  Even  making  tea  has  been 
said  to  be  an  act  of  service.*' 

In  Maunder  v.  Venn  (7),  which  was  an  action  for  seduction,  Mr.  Justice 
Littledale  said,  <'  that  the  proof  of  any  acts  of  service  was  unnecessary ;  it 
was  sufficient  that  she  was  living  with  her  father,  forming  part  of  his  famiiyi 
and  liable  to  his  control  and  command.  The  right  to  the  service  is  suf- 
ficient I  remember  Lord  Alvanley  so  ruling,  and  I  have  always  myself  been 
of  the  same  opinion ;  if  it  were  otherwise,  no  action  could  be  nuunt^ined  for 
this  injury  by  a  father  in  the  higher  ranks  of  life,  where  no  actual  services 
by  the  daughter  are  usual.*' 

It  is  not  necessary  to  prove  a  contract  of  service,  if  the  daughter  was  in 
fact  a  servant ;  or  that  she  slept  in  the  house  (8) ;  or  was  under  the  cootrol 
of  her  father.  (9) 

In  HoUoway  v.  AheU{\Q)  it  appeared,  that  A.  occupied  two  farms  9ef« 
miles  distant  from  each  other ;  A.  resided  at  one,  and  his  son  and  his  daugh- 
ter at  the  other,  where  she  acted  as  mistress,  and  had  the  poultry  for  her 
benefit.  This  was  holden  sufficient  to  prove  her  the  servant  of  A.,  becaose 
it  is  not  essential  to  prove  actual  service  by  the  daughter ;  it  being,  as  ^ 
viously  observed,  only  requisite,  for  her  to  be  under  the  control  of  her  father, 
otherwise  a  duke  or  marquis  could  never  bring  an  ^ction  for  seduction. 

In  MagrcOh  v.  Broume  {11)^  which  was  an  action  for  seduction,  the  plaio- 
tiff*s  counsel  asked  the  following  question,  <<  Have  you  had  an  opportunity 
of  observing  the  conduct  of  the  plaintiff  and  her  daughter;  and  if  so,  have 
you  ever  known  them  to  be  guilty  of  any  impropriety  of  conduct?" 

This  question  was  objected  to,  because  it  had  been  decided  in  Bok^^ 
V.  Mas8ey{l2)  that* the  plaintiff  could  not  give  evidence  of  the  daughters 
good  character,  unless  in  answer  to  evidence  of  general  bad  character  oo 
the  other  side.  That  in  Dodd  v.  Norris  (13),  where  the  cposs-eiaminatioft 
went  strongly  to  reflect  on  the  witness's  character,  Lord  EUenboroi^h 
would  not  allow  witnesses  to  be  called  to  character,  as  no  evidence  of  hcf 


(1)  HoUoway  ▼.  AheO^  7  C.  &  P.  528. 

(2)  Per  Wood  B.    in  Farmer  v.  Joseph, 
Holt's  N.  P.  C.  451. 

(3)  6M.  &W.  56. 

(4)  2  C.  &  P.  304. 

(5)  2  T.  R.  168. 

(6)  2  Chitt.  261.    Mann  y,Barretty  eEsp. 
N.  P.  C.  S2. 


(7)  M.  &  M.  323. 

(8)  Mann  v.  Barrettj  6  f^  N.  P-  C  2S. 

(9)  HoUoway  v.  AbeU,  7  C  &  P.  528. 

(10)  Ibid. 

(11)  Armstrong  &   Macartney  (Insfc), 

136. 

(12)  1  Camp.  460. 

(13)  3  ibid.  519. 
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bad  character  had  been  given  on  the  part  of  the  defendant ;  because,  if  the  Rkmedies  or 
cross-examination  lead  to  any  imputation  on  the  witness's  character,  she  JJ1j^"to*Skr- 
might  be  re-examined  as  to  that,  and  would  have  a  full  opportunity  of  expla-  vant. 
Datioo.    That  there  was  an  exception  to  the  rule,  if  the  cross-examination 
impeached  the  credit  of  the  witness  as  to  the  res  gestcB;  but  that  was  not  the 
present  case;  and  so  long  as  no  evidence  was  offered  of  general  bad  cha- 
racter, the  question  could  not  be  asked.     To  these  observations  reliance  was 
placed  as  an  answer  on  Bate  v.  Hill  (1),  in  which  it  was  {jield  by  Mr.  Justice 
Park,  « that  the  plaintiff's  counsel  might  call  witnesses  to  the  general  good 
cliaracter  of  the  party  seduced,  if  her  character  had  been  attacked  in  cross- 
examination  ;"  but  Chief  Baron  Brady  observed,  "  I  will  not  interfere  with  Judgment  of 
the  cases  cited  by  counsel ;  they  apply  to  questions  as  to  general  character :  ^^^  ^"?!? 
the  question  objected  to,  is  as  to  the  conduct  of  the  plaintiff  and  her  grathy, Browne 
<iaaghter ;  there  is  a  great  distinction,  and  I  wiU  allow  this  question." 

The  evidence  of  general  good  character  of  the  party  seduced  in  Bate  v. 
Bin  (2)  seems  to  have  been  admitted  by  consent,  or  at  least  without  argu- 
ment, while  Bamfield  v.  Massey  (3)  and  Dodd  v.  Norris  (4)  were  ruled 
^r  aigument  by  Lord  EUenborough  after  an  interval  of  six  years  between 
one  and  the  other  ,*  and  although  the  principle  of  Bate  v.  Hill  was  acted 
upon  in  Brown  v.  Goodwin  (5),  it  cannot  be  laid  down  as  positive,  that 
vhere  Mr.  Justice  Park  gave  no  reasons  for  his  decision,  and  where  the  * 
evidence  was  admitted  by  consent,  or  at  least  without  objection,  that  the 
judgments  of  Lord  EUenborough  should  be  considered  as  overruled.  (6) 

In  an  action  of  seduction^  the  daughter  is  not  bound  to  answer  in  cross-ex-  Daughter  not 
unination,  whether  she  had  not  previously  been  criminal  with  other  men.  (7)  ^^^^  ^  ***" 

«;,  _  _         ,  -,    ,  •!       1     1  ...  -  «^e^  whether 

vviiere  the  seduced  was  called,  and  asked  on  cross-exammation  if  she  she  had  sexual 
knew  one  A.  B,,  which  she  denied ;  and  in  defence  it  was  sought  to  con-  intercourse 
twdict  her,  by  proving,  that  she  had  stated  that  A.  B.  was  the  father  of  ^'    **   ^'  "^^" 
her  illegitimate  child,  and  that  he  had  deserted  her:  —  It  was  held,  that  the 
evidence  was  inadmissible.  Lord  Denman  observing,  <*  If  the  language  had  Judgment  of 
been  offered  in  evidence  as  shewing,  that  the  witness  went  about  in  a  light  ?-^^  Denman 
wanner  saying  things  of  this  description,  I  should  not  have  rejected  it.    wdlL^ 
But  the  evidence  was  put  pointedly,  as  bearing  upon  particular  facts  which 
>he  had  stated.     .When  words  are  to  be  proved,  as  having  been  uttered  by 
ii  witness,  it  is  always  expected,  that  he  shall  have  an  opportunity  of  ex- 
planation ;  and  that  rule  applies  here."  (8) 

(1)  I  C.  &  P.  100.  as  it  is  ribnr  settled,  that  any  numbei  of  wit- 

(S)  Ibid.  nesses  may  be  called  to  spealc  to  the  conduct 

(3)  1  Camp.  460.  of  a  party  in  the  situation  of  the  plaintiff's 

(4)  3  ibid.  519.  daughter,  to  attest  her  purity,  if  possible, 

(5)  1  Irish  Circuit  Cases,  61.,  anti,  1788.  from  the  hours  of  childhood  and  innocence 

(6)  It  has  been  stated  by  Messrs.  Arm-  to  the  moment  of  her  degradation ;  and  as 
't'oog  and  Macartney  in  their  learned  re-  the  evidence  as  to  the  conduct  is  of  a  higher 
?0Tt8  of  Irish  judgments  (137.  n.),  that  and  more  satisfactory  nature  than  that  as 
"  general  character  is  necessarily  vague,  to  general  character,  and  therefore,  in  pru- 
'ounded  on  common  report,  *  oft  got  without  dence,  will  be  resorted  to  when  it  can  be 
A^t,  and  lost  without  deserving ;  *  and  an  had,  it  may  be  concluded,  that  wherever 
opinion  on  it,  whether  for  good  or  evil,  may  -  the  evidence  as  to  conduct  is  available,  the 
y^  quite  compatible  with  much,  nay  total,  vexata  quesiio  of  evidence  as  to  general  cha- 
^^aonnce  of  the  real  character;  whereas,  racter  in  the  absence  of  evidence  of  bad 
tile  evidence  of  a  witness,  who  speaks  to  con-  character  is  not  likely  to  arise.'* 

duct,  must  rest  on  the  personal  observation  of        (7)  Dodd  v.  Norrisy  3  Camp.  519. 
the  witness  himself;  is  of  the  highest  nature        (8)  Carpenter  v.  WiaU,  1 1  A.  &  £.  803. 
lu>ovn  to  the  law,  and  carries  £e  strongest    3  P.  &  D.  457. 
conviction  to  the  minds  of  the  jury.     And 
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RiMiDUs  or 
Master  for 
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▼ANT. 

Defendant  may 
call  witnesses 
to  proTe  acts  of 
sexual  inter- 
course 

Promise  of 
marriage. 


Damagbs. 

Principle  by 
which  the 
amount  of  da- 
mages is  to  be 
calculated. 

Judgment  of 
Lord  Eldon  in 
Bedford  v. 
M*Kowi. 


Judgment  of 
Lord  Ellen- 
borough  in 
Irwin  V.  Dear- 


In  an  action  for  seduction  of  the  plaintiff's  daughter,  the  defendant  may 
examine  witnesses  to  prove  particular  acts  of  sexual  intercourse  between  the 
plaintiff's  daughter  and  those  witnesses,  who  may  each  be  asked  ss  to  the 
fact,  and  the  time  and  place  of  its  occurrence ;  but  if  the  jury  are  of  opinion 
that  the  defendant  had  such  intercourse  with  the  plaintiff's  daughter  ai 
caused  him  to  be  the  father  of  the  child,  the  plaintiff  is  entitled  to  the 
verdict,  and  the  evidence  of  her  unchastity  with  others,  is  only  to  he  con- 
sidered in  mitigatiqp  of  damages.  ( 1 ) 

In  Capron  v.  ScUnumd(2)  Mr.  Justice  Parke  not  only  allowed  proof  of  a 
promise  of  marriage  (3),  but  also  that  the  defendant  had  persuaded  the 
daughter  to  take  measures  to  destroy  her  offspring,  and  had  spoken  to  her 
about  hiring  a  nurse  and  other  arrangements  in  contemplation  of  marriage, 
these  facts  being  all  immediately  connected  with  the  act  complained  oL 

The  claim  to  damages  in  cases  of  seduction  is  founded  on  the  strictest 
principles  of  justice,  the  enforcement  of  which  is  essentially  requisite  to 
curb  licentiousness,  and  preserve  the  morals  of  society. 

In  Bedford  v.  3i*Kowl(^)  Lord  Eldon  said,  *'  The  defendant's  coddscI 
object  that  all  evidence,  except  that  which  applies  to  loss  of  service,  is  inad- 
missible. In  point  of  form,  the  action  only  purports  to  give  a  recompense 
for  loss  of  service ;  but  we  cannot  shut  our  eyes  to  the  fact,  that  this  is  an 
action  brought  by  a  parent  for  an  injury  to  her  child ;  in  such  case,  I  am 
of  opinion,  that  the  jury  may  take  into  their  consideration  all  that  she  csa 
feel  from  the  nature  of  the  loss.  They  may  look  .upon  her  as  a  parent 
losing  the  comfort  as  well  as  the  service  of  her  daughter,  in  whose  Tirtoe 
she  can  feel  no  consolation,  and  as  the  parent  of  other  children,  whose 
morals  may  be  corrupted  by  her  example.'*  (5) 

So,  likewise,  in  Andrews  v.  Ashey  (6),  which  was  an  action  by  a  widov 
for  the  seduction  of  her  daughter /7«r  quod  serviHwn  amisity  thejurjveie 
directed,  that  they  were  not  to  confine  the  assessment  of  damages  to  the 
mere  loss  of  service,  but  might  give  some  damages  for  the  distress  and 
anxiety  of  mind  which  the  mother  had  felt 

The  foregoing  principles  are  not  confined  to  parent  and  child,  but  extend 
to  all  other  cases :  thus,  in  Irwin  v.  Dearman  (7)  Lord  Ellenborough  saidl 
<<  This  has  always  been  considered  as  an  action  9u%  ffcneris,  where  a  perMa, 
standing  in  the  relation  of  a  parent,  or  in  loco  parentis^  is  permitted  to 
recover  damages  for  an  injury  of  this  nature  ultra  the  mere  loss  of  serriee. 
But  even  in  the  case  of  an  actual  parent,  the  loss  of  service  is  the  legal 
foundation  of  the  action  ;  and  however  difficult  it  may  be  to  reconcile  to 
principle  the  giving  of  greater  damages  on  the  other  ground,,  the  practice 
is  become  inveterate,  and  cannot  now  be  shaken.  And  having  been  con- 
sidered, in  the  case  of  Edmondson  v.  McKhell,  to  extend  to  an  aunt,  as  one 
standing  in  loco  parentis^  I  think  that  this  plaintiff,  who  had  adopted  and 
bred  up  the  daughter  of  a  friend  and  comrade  from  her  infancy,  seems  to  he 
equally  entitled  to  maintain  the  action  on  account  of  the  loss  of  service,  to 
him  aggravated  by  the  injury  done  to  the  object  on  whom  he  had  thus  placed 
his  affection." 

(1)   Verry  ▼.  Wathins,  7  C.  &  P.  308.  .  (5)  Qvare,  Whether  the  jarj  eu  ti^ 

(t2)  Exeter  Spring  Ass.  1831,  eit.   Ros-  into  their  consideration  the  injury  nst«>>*^ 

coe's  £v.  484.  by  the  servant  herself  in  baviiig  bcca  de- 

(3)  Sed  Tide  Dodd  y.  Norria,  3  Camp,  flowered?  Edmondatm^,  AfedM^ST.R^ 
519.  comtrL  (JB)  8  C.  &  P.  7. 

(4)  S  E»p.  N.  P.  a  119.  <7)  U  Ettt,  24. 
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The  fact  of  a  promise  of  marriage  having  been  given  to  the  seduced  by  Rembdim  or 
her  seducer  will  not  affect  the  right  of  the  father  or  master  to  recover  Ikj^y"to*S«r- 
damages:  thus,  in  TuUidge  v.  Wade  (I)  Chief  Justice  Wilmot  observed,  tant. 
''Actions  of  this  sort  are  brought  for  example's  sake;  and  although  the  promise  of 
plaiotiff's  loss  in  this  case  may  not  really  amount  to  the  value  of  20«.,  marriage  will 
yet  the  jury  have  done  right  in  giving  liberal  damages;  and  if  A.  B.  brings  not  aff«jtthe 
another  action  against  defendant  for  the  breach  of  promise  of  marriage,  father  or  master 
w  much  the  better ;   he  ought  to  be  punished  twice."  to  damages. 

Evidence  may  be  given  on  an  inquisition  of  damages  in  an  action  for  i"^?^®"*.°^ 
eduction,  that  the  defendant  visited  at  the  plaintiff's  house  for  the  purpose  wilmot  in  Tul- 
of  paying  his  addresses  to  the  daughter  with  an  intention  of  marriage.  (2)     Odge  v.  Wade. 

And  in  case  of  an  inquisition  of  damages  for  seduction,  where  lOOOL  had 
been  awarded  by  the  jury  to  the  plaintiff,  although  the  parties  were  in  a 
moderate  sphere  of  life,  the  court  of  Exchequer  refused  to  set  it  aside  on 
the  ground  of  the  damages  being  excessive ;  and  they  considered  themselves 
bouod  by  the  sheriff's  minutes  of  the  evidence,  verified  by  his  affidavit, 
which  was  given  before  him.  (3) 

The  plaintiff  is  allowed  to  prove'  the  amount  of  the  expenses  sustained 
by  him  in  consequence  of  his  daughter's  confinement,  &c  (4)  The  amount 
of  a  suigeon's  bill,  though  not  paid,  may  be  recovered;  but  not  a  physician's 
fees  if  not  actually  paid,  since  the  payment  of  such  fees  cannot  be  en- 
forced. (5) 
Money  cannot  be  paid  into  court  under  statr  3  &  4  WilL*.  c.  42.  s.  21.       Paymbht  of 

MONKT  INTO 
COUET. 


III.  Entieing  away  Servants  and  Apprentices.  Enticiko 

A  WAT  &lt« 

In  Hari  r.  Aldridge(6)  Mr.  Justice  Aston   said,  •*  It  is  clear  that  a  vakts  and  Ap- 

FRXNTICKS 

master  may  maintain  an  action  against  any  one  for  taking  and  enticing  ^ 

away  hb  servant,  upon  the  ground  of  the  interest,  which  he  has  in  his    .  ^     ..    ^ 

service  and  labour."  enticing  away 

Bat  the  master  may  wave  his  action  for  the  tort  (7),  and  bring  an  action  **»«  servant  of 
of  indebitatus  assumpsit  for  work  and  labour  done  by  his  apprentice,  against  ' 

the  person  who  tortiously  employed  him. 

An  action  will  lie  for  continuing  to  employ  the  servant  of  another  afler 
notice,  though  the  person  so  continuing  to  employ  the  servant  did  not  pro- 
cure him  to  leave  his  master,  or  know,  when  he  employed  him,  that  he  was 
the  servant  of  another  (8) ;  in  fact,  *'  a  person  who  contracts  with  another 
to  do  certain  work  for  him  is  the  servant  of  that  other  till  the  work  is 
finished^  and  no  other  person  can  employ  such  servant  to  the  prejudice  of 
the  first  master  —  the  very  act  of  giving  him  employment  is  affording  him 
the  means  of  keeping  out  of  his  former  service." (9) 

Trespass  on  the  case  lies   by  a  master  for    seducing   his  journeyman  or  for  seducing 
away  (10),    although   only  hired   by  the  piece,  and  not  for  any  certain  a^^y^Jo"'- 


(1)3  Wils.  19. 

(8)  EOioa  V.  NiekUn,  5  Price,  641. 

(S)  Ibid. 

(4)  TuOidge  v.  Wade,  S  WUs.  19. 

(5)  Dhmn  ▼.  BeU,  I  Stark.  289. 

(6)  Cowp.  54. 


(7)  Lightly  v.   CUmUon,    1   Taunt   113., 
vide  eUam  Foster  ▼.  Stewart,  3  M.  &  S.  1 91. 

(8)  Blake  V.  Ldnyon,  6T.  R  221. 

(9)  Per  cur.  ibid. 

(10)  HaH  V.  Aldridgey  Cowp.  54. 
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time.  (I)  Thus,  in  Hart  y.  Aidridge  (2)  Lord  Mansfield  observed,  *'Wbat 
is  the  gist  of  the  action  ?  That  the  defendant  has  enticed  a  man  awaj 
who  stood  in  the  relation  of  servant  to  the  plaintiff,  and  by  whom  he  was 
to  be  benefited.  I  think  the  point  turns  upon  the  jury  finding  that  the 
persons  enticed  away  were  employed  by  the  plaintiff  as  his  joumeymeD. 
It  might  perhaps  have  been  different,  if  the  men  had  taken  work  for  eTery 
body,  and  after  the  plaintiff  had  employed  them  the  defendant  had  applied 
to  them,  and  they  had  given  the  preference  to  him  in  point  of  time." 

No  action  lies  for  seducing  a  servant  from  his  master,  who  had  paid  the 
penalties  stipulated  by  his  articles  for  leaving  him  (3) ;  because,  in  such  a 
case,  *'  the  plaintiff  has  already  received  from  the  servant  more  than  ample 
satisfaction  for  the  injury  done  him ;  he  cannot  afterwards  proceed  agaiost 
any  other  person  for  a  further  satisfaction."  (4) 

An  action  will  not  lie  for  inducing  a  servant  to  leave  his  master's  aennce 
at  the  expiration  of  the  time  for  which  the  servant  had  hired  himself,  al- 
though the  servant  had  no  intention  at  the  time  of  quitting  his  masters 
service.  (5) 

In  an  action  against  A.  for  seducing  the  servant  of  B.  from  his  serfice, 
it  is  sufficient  evidence,  that  A.  asked  the  servant  to  enlist  in  the  army,  and 
afterwards  gave  him  money.  (6) 

In  an  action  on  the  case  for  enticing  away  the  plaintiff's  servants,  the 
measure  of  damages  is  not  to  be  ascertained  as  the  actual  loss  he  sustu&ed 
at  the  time,  but  for  the  injury  done  him  by  causing  them  to  leave  his  em- 
ployment (7) 

An  action  will  lie  for  seducing  away  or  retaining  an  apprentice.  Its 
not  material,  whether  the  apprentice  be  legally  apprenticed  or  not;  it  is 
sufficient,  if  he  be  so  de  facto,  (8) 

The  captain  of  a  ship  of  war  detaining  an  apprentice  who  had  been  im- 
pressed after  verbal  notice  by  such  apprentice  of  his  condition,  is  liable  ia 
an  action  by  the  master  for  wages  for  the  service  of  the  apprentice.  (9) 

An  action  cannot  be  maintained  for  harbouring  an  apprentice  as  sucfa*  if 
the  master  to  whom  he  was  bound  was  not  a  housekeeper,  and  of  the  age 
of  twenty-four  years  (10) ;  because,  as  observed  by  Chief  Justice  Mansfield, 
'<  If  such  taking  is  illegal,  and  contrary  to  law,  it  is  impossible  that  the  master 
can  recover  damages  for  the  violation  of  a  supposed  right,  originating  only 
in  a  contract  which  the  law  forbids." 


(1)  Anon.  Lofit,  493. 

(2)  Cowp.  56. 

(S)  Bird  ▼.  Randall,  3  Burr.   1345.     1 
W.  Black.  373.  387. 

(4)  Per  Lord  Mans6eld,  ibid.  . 

(5)  Nichol  V.  Martyn,  2  Esp.  N.  P.  C.  734. 

(6)  Keane  y.  Boycott,  2  Hen.  Black.  511. 

(7)  Gunter  v.  Astor,  4  Moore,  12.   Vixon 
V.  BeO,  1  Stark.  287.     5  M.  &  S.  198. 


(8)  Barbery,Dennu,lS^k.€S.  6Mod.e9. 

(9)  Eades  t.  Vand^mU  5  East,  39.  «• 
The  prize  money  gained  by  an  appi«W« 
serving  on  board  a  letter  of  marque  ibip 
does  not  belong  (  Cartan  ▼.  Watts,  S  Daiqi' 
350.)  to  the  master,  the  ussge  being  pnitd 
that  such  money  is  the  property  of  the  ip- 
prentice. 

(10)  Gye  y.  Fetton,  4  Taunt.  87& 
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1.  Generally,  pp.  2359 — ^2363. 

Dkfivkd  —  Dangerous  opsmiiigs  and  nok  kspairs  —  Noxious  and  offensivs 
TftADSS  —  When  the  action  cannot  be  maintained, 

2.  Abatbment  of  Nuisance,  pp.  2863 — 2365. 

I.  Public  Nuisance,  p.  2S63.  , 

II.  Peiyatx  Nuisance,  pp.  2S63,  2364. 
III.  Notice  to  abatc  —  Non-abatement  of  Nuisance,  pp.  2364,  2365. 

3.  Declaration  and  Pleadings,  pp.  2365 — 2368. 

Venue — Form  of  action — Parties  —  The  actor  —  Owner  of  the  land  — Assignee 
-^  Tenant  for  years  —  Tenants  in  common  —  Devisee  —  Reversioner  —  Persons 
in  the  exercise  of  a  jmbUe  duty  —  Pleadings  —  Effect  of  plea  of  **not  guilty  "  — 
Public  way  —  Making  a  noise, 

4.  Evidence,  pp.  2368—2872. 

Proof  by  plaintiff  —  ««  View  '*  under  Reg,  Gen,  H,  T.   2  Will  4 Local  proof 

of  nuieanee  —  Right  of  Possession  —  License  —  Canal  company  must  prove 
a  compliance  with  their  act  of  incorporation  —  Acknowledgment  of  nuisance  by  de- 
fendant—  Damage  from  mischievous  animals, 

5.  Limitation  op  Action  —  Particulars  op  Demand  —  Damages 

—  Costs  —  Judgment,  pp.  2372 — 2374. 


I.  Generally.  Gxnerallt. 

The  term  ^'  naisance"  signifies  any  thing  that  causes  hurt,  inconvenience,  Defined. 
damage,  or  annoyance.     The  rule  of  the  common  law  is  that  of  the  civil 
law,  *<  sic  utere  tuo  ut  alienum  turn  laclasJ* 

Nuisances  are  of  two  kinds,  viz.  public  or  private  nuisances : — public  or  Public  and 
common  nuisances  afiect  the  public,  and  are  an  annoyance  to  all  the  king's  P'^^'^^- 
snbjects ;  and  private  nuisances  which  merely  hurt  or  annoy  the  lands,  tene- 
ments, or  hereditaments  of  another.  The  latter  are  only  remediable  by 
civil  proceedings ;  but  the  former,  as  they  annoy  the  whole  community  in 
general,  and  not  merely  some  particular  persons,  are  punishable  by  indict- 
ment, and  arc  not  the  subject  of  a  civil  suit.  It  would  be  unreasonable  to 
multiply  actions  by  giving  every  man  a  separate  right  of  action,  for  what 
damnifies  him  in  common  only  with  the  rest  of  his  fellow-subjects.  (1) 

(1)  Aldred's  ease,  9  Co.  59.  (a.)    WtOitmCs  bodilf  barm  upon  a  trespasser  or  other  per- 

cose,  5  ibid.  73.    By  stat.  7  &  8  Geo.  4.  c.  1 8.  son  coining  in  contact  therewith,  it  shall  be 

s.  1 .  if  any  person  shall  set  or  place  any  spring-  a  itiisdemeanour. 

gun,  man-trapy  or  other  engine  calculated  to         Provided  ("ects.  2.  &  4.)  that  it  shall 

destroy  hunuui  life,  or  inflict  grievous  bodily  not  be  illegal  co  set  guns  or  traps,  such  as 

harm,  with  intent  that  the  same,  or  whereby  may  have  been  usually  set  to  destroy  vermin, 

the  same  may  destroy,  or  inflict  grievous  or  spring-guns,  man-traps,  or  other  engines, 
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In  general,  an  action  is  not  sustainable  for  public  nuisance,  unless  the 
plaintiff  have  sustained  special  damage. 

If  by  means  of  a  ditch  dug  across  a  public  way,  which  is  a  common 
nuisance,  a  man  or  his  horse  suffer  any  injury  by  falling  therein,  then,  for 
this  particular  damage,  which  is  not  common  to  others,  the  party  shall  have 
his  action.  But  the  particular  damage  in  this  case  must  be  direct,  and  DOt 
consequential,  as  by  being  delayed  on  a  journey  of  importance  (1);  and  if 
the  plaintiff  did  not  act  with  ordinary  care  and  skill  with  a  view  to  protect 
himself  from  the  mischief,  he  cannot  recover.  (2) 

If  a  party  living  in  the  neighbourhood,  and  who  has  been  in  the  habit  of 
passing  to  and  fro  on  a  highway,  be  obliged  by  a  nuisance  thereto  to  talie 
a  more  circuitous  route  in  his  transit  to  and  from  the  nearest  marlLet-towii 
to  his  house,  it  is  a  private  injury,  for  which  he  may  sue  as  well  as  indict  (3) 
Being  delayed  four  hours  by  an  obstruction  in  a  highway,  and  being 
thereby  prevented  from  performing  the  same  journey  as  many  times  in  a 
day,  as  if  the  obstruction  had  not  existed,  is  a  sufficient  injury  to  entitle 
a  party  to  sue  for  the  obstruction.  (4>)  And  if  the  nuisance  prevent  the 
plaintiff  navigating  his  barges  on  a  public  navigable  creek,  and  compel  him 
to  convey  his  goods  out  of  the  same  over  a  great  distance  of  land,  it  will  be 
actionable.  (5)  But  the  mere  obstruction  of  the  plaintiff  in  his  business  (6)i 
or  delaying  him  a  little  while  on  a  journey  (7),  is  not  such  a  damage  as  will 
entitle  the  party  to  his  action  ;  the  damage  ought  to  be  direct,  not  come- 
quential.  (8) 

An  action  is  maintainable  to  recover  damages  for  any  injury  resulting  to 
the  person  or  property  of  the  plaintiff,  from  the  carelessness  and  negligence 
of  the  defendant  or  his  agent  in  the  use  or  management  of  his  own  pro- 
perty. (9) 

In  some  cases  there  may  have  been  negligence  in  both  parties,  and  ret 
the  plaintiff  may  be  entitled  to  recover :  thus^  in  Bridge  v.  Grand  Jundm 
Railway  Comp.  (10),  Mr.  Baron  Parke  said,  **  The  rule  of  law  is  laid  down 
in  Butterfield  v.  Forrester  (\\)^  and  that  rule  is,  that  although  there  msy 
have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  he  might,  hj 
the  exercise  of  ordinary  care,  have  avoided  the  consequences  of  the  defend- 
ant's negligence,  he  is  entitled  to  recover :  if  by  ordinary  care  he  migiit 
have  avoided  them,  he  is  the  author  of  his  own  wrong."  (12) 

If  a  horse  and  cart  be  left  standing  in  the  street,  without  any  person  to 
watch  them,  the  owner,  whose  servant  had  so  negligently  left  the  cart,  is 
liable  for  damages  done  by  them^  although  there  may  be  evidence  to  show 


froiD  sunset  to  sunrise,  in  dwelling-houses, 
for  the  protection  thereof. 

For  decisions  previous  to  this  statute  for 
injuries  arising  from  spring-guns,  &c.  vide 
IloU  T.  WUku,  3  B.  &  A.  904.  Dixon  v. 
Bdk  5  M.  &  S.  198.  1  Stark.  287.  Tcwfuend 
(Clerk)  V.  Watfun,  9  East,  277.  Deane  ▼. 
Clayton  (Bari.)t  2  Marsh.  577.  1  Moore, 
203.  7  Taunt.  489.*  et  vide  Sean  v.  Lyone, 
2  Stark.  317.  Bird  v.  Holbrooke  4  Bing. 
628.  1  M.  &  P.  607.  Jay  t.  Whitfield,  cit 
SB.  &  A.  308.  (c.) 

(1)  Paine  v.  Ptiinckt  Bull.  N.  P.  26.  (a.) 
S.  C.  nom.  Partriehf  Carth.  194. 

(2)  BvUerJldd  v.  Forrester,   1 1  East,  60. 
Fbwer  ▼.  Adam,  2  Taunt  314. 


(3)  Bex  ▼.  Taunton,  St.  Mcary{JnhA,9f), 
3  M.  &  S.  472. 

(4)  WUkety.  Hungerford  Market  Camf.i 
Bing.  N.  C.  283. 

(5)  Boee  ▼.  Afifet,  4  M.  &  &  101. 

(6)  Hubert  v.  Groves,  1  Esp.  N.  P.  C 148. 
Base  V.  MiUs,  4  M.  &  S.  103. 

(7)  Paine  v.  Partridi,  Carth.  191.    ' 

(8)  Ibid.     3  Black.  Com.  by  Chitt  219. 

(9)  Fide  OMti,  1003—1008.  tit.  Cask. 

(10)  3  M.  &  W.  248. 

(11)  11  East,  6a 

(1 2)  Vide  etiam  Marriott  v.  ^Ifaii^,  1  M* 
&  G.  568. 
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that  the  damage  was  directly  occasioned  by  the  act  of  a  person  striking  the     Ginzrallt. 
hocse.(l)  ^ 

The  principle  of  responsibility  is,  that  the  agent  is  the  mere  instrument  of  Principle  of  re- 
the  defendant,  and  that  it  is  incumbent  upon  him  to  select  an  agent  of  sponaibility. 
competent  skill  and  ability,  and  to  exercise  a  control  and  authority  over  him, 
in  order  that  others  may  not  be  injured. 

The  occupier  of  a  house  is  bound  to  rail  or  fence  in  the  area ;  and  if  an  Occupiers 
acddent  happen,  it  is  no  defence,  that  the  premises  had  been  in  the  same  ^o""^.^®  »'"*^  o' 

n  ,     ^  1        J   I.      1  .  .  «  fence  m  areas. 

Situation  for  many  years  before  the  defendant  came  into  possession  of 
them.  (2) 

An  occupier  of  a  house  who  has  a  cellar  opening  upon  the  public  street,   Flaps  of  cellars 
is  bonod,  when  he  uses  it,  to  take  reasonable  care  that  the  flap  thereof  be  ™"**  **®  ^o  *«- 

cured}  as  not 

so  placed  and  secured,  that,  under  ordinary  circumstances,  it  shall  not  fall  to  occasion  in- 
in  or  occasion  injury ;  but  if  the  occupier  have  so  placed  and  secured  it,  i»fT  under  or- 
and  a  wrongdoer  throw  it  over,  the  former  will  not  then  be  liable  in  sJmow.*'*'*^'""" 
damages  for  any  injury  occasioned  thereby.  (3) 

Where  A.  contracted  with  B.  to  repair  his  (A.'s)  house  for  a  stipulated   Proprietors  of 
wm,  and  B.  contracted  with  C.  to  do  the  work,  and  C.  with  D.  to  furnish  J**"^  ***^^® 

for  consequen- 

the  materials,  and  the  servant  of  D.  brought  a  quantity  of  lime  to  the  house  tial  injuries 
and  placed  it  on  the  road,  by  which  the  plaintiff's  carriage  was  overturned,  arising  from 
it  was  held,  that  A.  was  liable  for  this  damage.  (4?)     So  where  an  incor-  those  whom** 
porated  waterwork  company  contracted  with  certain  pipe-layers  to  lay  down  they  employ, 
pipes,  who  employed  workmen  by  whose  negligence  an  accident  happened. 
Lord  Ellenborough  held  the  company  liable.  (5) 

If  the  owner  of  a  house  be  bound  to  repair  it,  he,  and  not  the  occupier,  is 
liable  to  an  action  on  the  case  for  an  injury  sustained  by  a  stranger,  from 
the  want  of  repair.  (6) 

Where  the  tenant  of  a  house  was  bound  to  repair  it,  but  the  landlord   Cellar  left  in  a 
snperintended  the  repairs,  and  the  cellar  was  left  in  a  dangerous  state,  and  g^®'°"* 
an  accident  happened,  the  landlord  was  held  liable.  (7) 

If  there  be  an  intermediate  agent,  or  more  than  one,  the  maxim  of  law 
is  respondeat  superior.  '*  This  maxim  is  bottomed  on  this  principle,  that 
he  who  expects  to  derive  advantage  from  an  act  which  is  done  by  another 
for  him,  must  answer  for  any  injury  which  a  third  person  may  sustain  from 
it  '*  (8) ;  and  the  action  ought  to  be  brought  either  against  the  very  party 
who  committed  the  injury,  or  against  the  principal.  (9) 

Thus,  where  a  defendant  had  employed  a  bricklayer  to  make  a  sewer,  who  Sewer  left 
left  it  open,  in  consequence  of  which  the  plaintiff  fell  in  and  broke  his  leg,  ^P^°* 
the  defendant  was  held  liable.  (10) 

(1)  lUidge  ▼.  Goodwyny  5  C.  &  P.  190.       '      (7)  LetlU  v.  Potmd;  4  Taunt.  649.    Payne 
(8)  CoHflatul    ▼.   HardinghoMy  S  Camp.     v.  Roger;  2  Hen.  Black.  349. 
S9S.  (8)  Per  Best  C.  J.  in  HaU  v.  Smith,  2 

(3)  Danids   v«    PoUer,   4  C.  &  P.   262.     Bing.  160. 

Proetor  v.  Harris,  ibid.  337.  (9)  StoM  ▼.  Cartwright,  6  T.  R.  41 1. 

(4)  Budi  ▼.  SUinman,  1  B.  &  P.  404.,  et  (10)  %  v.  Edgky,  6  Esp.  N.  P.  C. 
^ide  HarrU  t.  Baker,  4  M.  &  S.  29.  Laugher  6.  Laugher  ▼.  Pointer,  5  B.  &  C.  559. 
V.  Painter,  5  B.  &  C.  560.  8  D.  &  R.  For  negligence  in  the  repairing  or  taking 
S6S.  down  of  houses,  vide  anti,  1012,  1013.  tit. 

(5)  Matthews  ▼.  West  London  Waterworks  Case.  Dodd  v.  Hobne,  1  A.  &  E.  493. 
Comp,  S  Camp.  403.  Drew  v.  New  River  Camp,  6  C.  &  P.   754. 

(6)  Payne  ▼.  Rogers,  2  Hen.  Black.  349.  Brown  v.  Windsor,  1  C.  &  J.  20.  Wyatt  v. 
Re*  T.  Pedly,  1  A.  &  £.  822.,  ride  Boyle  v.  Harrison,  3  B.  &  Ad.  871.  Lukin  v.  God- 
Tamlyn,  6  B.  &  C.  329.  saU,    Peake's   Add.    Cas.    X5.      Massey   v. 
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OSMBKALLT. 
NOSIOUS  AND 

orrsHsivs 
Tkadks. 


Apprehension 
of  danger. 


Improper 
erection  of  a 
hayrick. 

Nuisance  to 
lands. 


The  erection  of  an^r  thing  offensive  so  near  the  house  of  another  u  to 
render  it  useless  and  unfit  for  habitation  is  a  nuisance ;  e.  g.  the  erectios  of 
a  swine  ^^^iW  limekiim  (2),  privy  (3),  smith's  forge  (4),  tobacco  nuli(5), 
or  tallow  furnace  near  a  common  inn.  (6) 

With  respect  to  the  injuries  to  health  as  a  consequence  of  a  pubtie 
nuisance,  it  seems,  that  if  the  injury  be  attributable  to  the  inhabitants  oft 
county,  no  action  is  sustainable  (7) ;  and  if  the  special  injury  be  oocasiooed 
by  an  individual,  an  action  lies.  (8) 

If  a  person  keep  his  hogs,  x>r  other  noisome  animals,  so  near  the  house  of 
another,  that  the  stench  of  them  renders  the  enjoyment  of  life  and  propertf 
uncomfortable  (9),  this  is  an  injurious  nuisance,  as  it  tends  to  deprive  ium 
of  the  use  and  benefit  of  his  house.  (10) 

The  establishing  and  exercising  any  offensive  trade,  as  a  tanner's,  a  taBor 
chandler's,  or  the  like,  to  the  damage  of  another,  is  a  nuisance ;  for  thoogk 
these  are  lawful  and  necessary  trades,  yet  they  should  be  exercised  is 
remote  places.  (11) 

In  Flight  v.  7%)mas(l2),  which  was  an  action  of  case  for  anooyxng 
the  plaintiff*  in  the  enjoyment  of  his  house,  by  causing  offensive  smells  to 
arise  near  to,  in,  and  about  it ;  enjoyment  as  of  right  for  twenty  years  wtf 
pleaded  of  a  mixen  on  the  defendant's  land  contiguous  and  near  to  the 
plaintiff's  house,  whereby,  during  all  that  time,  offensive  smells  necessanlf 
and  unavoidably  arose  from  such  mixen.  On  a  traverse  of  the  right,  the 
defendant  had  a  verdict ;  but  it  was  held,  that  the  plea  was  bad^  and  thattlie 
plaintiff  was  entitled  to  judgment  nan  obstante,  for  that  it  did  not  shew 
a  right  to  cause  offensive  smells  in  the  plaintiff's  premises,  nor  that  loj 
smells  had  in  fact  been  used  to  pass  beyond  the  limits  of  the  defendaotV 
own  land. 

If  life  be  made  uncomfortable  by  the  apprehension  of  danger,  it  is  s 
nuisance,  and  it  is  therefore  a  nuisance  to  keep  great  quantities  of  gun- 
powder near  dwelling  houses.  (13) 

And  where  defendant  employed  a  steam  engine  in  his  business  as  a 
printer,  which  produced  a  continual  noise  and  vibration  in  the  phuntiirs 
apartment,  which  adjoined  the  premises  of  the  defendant,  it  was  held  to 
be  a  nuisance.  (14)  • 

An  action  lies  against  a  party  for  so  negligently  constructing  a  hayrick 
on  the  extremity  of  his  land,  that  in  consequence  of  its  spontaneous  ignitioo 
his  neighbour's  house  was  burnt  down.  (15) 

Where  a  smelting  house  for  lead  was  erected  so  near  the  land  of  aoother, 
that  the  vapour  and  smoke  destroyed  the  com  and  grass,  and  damaged  the 
cattle  therein,  it  was  holden  to  be  a^  nuisance  (16);  and  consequendj>  " 


Goyder,  4  C.  &  P.  161.  Peyton  ▼.  Lotubn 
{Mayor  of)^  9  B.  &  C.  725.  Coventry  v. 
Stoney  2  Stark.  534. 

(1)  AldredTt  case,  9  Co.  59.  (a.) 

(2)  Ibid. 

(3)  Jonee  y.  Fbwell,  Hutt  136. 

(4)  Bradley  ▼.  GiU,  IaAw.  69. 

(5)  Styan  v.  Hutdiinton,  Lond.  Sitt  after 
M.  T.  B.  R.  40  Geo.  3.  cit  Selw.  N.  P. 
1114. 

(6)  Moriey  v.  Pragnd^  Cro.  Car.  510. 

(7)  RueeOL  v.  Dewm  (Men  of),  2  T.  R. 
667.     Mary'e  eaee,  9  Co.  ]  12.  (b.) 


(8)  1  Bac.  Abr.  Action  on  the  Cik.  S^" 
123.     ItfeeoH  t.  Moore,  1  Salk.  15, 16- 

(9)  Rex  V.  White,  1  Burr.  3S7. 

(10)  Akired's  caee,  9  Co.  58. 
(11)3  Black.  Com.  hj  Cbitt  SI7. 
(12)  lOA&E.  590. 

(IS)  Rex  V.  Taylor,  Six.  1167. 

(14)  3  Black.  Com.  by  Chitt  217.  j. 

(15)  rauyhan  y.  Mimbve,  S^-^-^^ 
468. 

(16)  1  Rol.  Abr.  Action  mr  ax  (KV 
89. 
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any  other  act  be  done  in  itself  lawful,  but  being  done  in  a  place  which  ne-     Gbkxbally. 
cessarilj  tends  to  the  damage  of  another's  propert^Ty  it  is  a  nuisance. 

So,  also,  if  my  neighbour,  being  bound,  omit  to  scour  a  ditch,  whereby 
my  land  is  overflowed,  it  will  be  a  nuisance.  (1) 

Bat  an  action  cannot  be  maintained  to  prevent  an  excess  in  the  plaintiff's  ^hen  thb 

.Action  canmot 

use  of  his  right  (2) ;  or  for  the  reasonable  use  of  a  person's  rights ;  though  ^  maintainxd 
it  be  to  the  annoyance  or  inconvenience  of  another,  as  if  a  butcher,  brewer, 
Ac  use  his  trade  in  a  convenient  place.  (3) 

And  it  seems,  that  the  owner  of  a  steam  vessel  has  the  same  right  of  moor- 
ing in  a  navigable  river  as  the  owner  of  a  sailing  vessel,  and  consequently, 
DO  action  can  be  maintained  for  a  nuisance  by  the  occupant  of  a  bouse 
oa  the  bank  of  such  river  for  any  injury  arising  from  such  steam  vessel, 
unless  such  injury  be  occasioned  by  a  malicious  or  wanton  abuse  of  the 
right  of  using  the  navigation  of  the  river.  (4) 


2.  Abatement  of  Nuisance. 
I.  Public  Nuisance. 


Aba  TEMXIIT  OF 
Nd  ISAM  ex. 


"  Every  unauthorised  obstruction  of  a  highway  to  the  annoyance  of  the  Public  Noi- 
Ung's  subjects  is  an  indictable  offence,"  and  a  nuisance  (5);  and  inde- 
pendently of  any  legal  proceedings,  it  appears,  that  any  person  may  law- 
fully abate  a  public  nuisance,  at  least  if  it  be  placed  in  the  middle  of  a 
highway,  and  obstruct  the  passage  of  his  majesty's  subjects.  (6)  But  though 
a  party  may  remove  the  nuisance,  yet  he  cannot  remove  the  materials,  or 
convert  them  to  his  own  use  (7) ;  and  so  much  of  the  thing  only  as  causes 
the  nuisance  ought  to  be  removed,  as  if  a  house  be  built  too  high,  only  so 
much  of  it  as  is  too  high  should  be  pulled  down. 

Thus,  if  a  houae  be  built  across  a  highway,  any  person  may  pull  it  down  ; 
and  it  is  said  he  need  not  observe  particular  care  in  abating  it,  so  as  to 
prevent  injury  to  the  materials.  And  though  a  gate  illegally  fastened  might 
have  been  opened  without  cutting  it  down,  yet  the  cutting  would  be  lawful. 
However,  it  is  a  general  rulC)  that  the  abatement  must  be  limited  by  its 
necessity,  and  no  wanton  or  unnecessary  injury  must  be  committed.  (8) 


11.  PrwaU  Nuisance.  Peivatb  Nui- 

SAHCX. 

Private  nuisances  can  be  abated ;  and  if  a  man  in  his  own  soil  erect  a   Abatement  of 
thing  which  is  a  nuisance  to  another,  as  by  stopping  a  rivulet,  and  so  J^^|*  "*"" 
diminishing  the  water  used  by  the  latter  for  his  cattle,  the  party  injured 
may  enter  on  the  soil  of  the  other,  and  abate  the  nuisance,  and  justify  the 


(1)  Hdeon  P.  N.  B.4S7. 

(2)  Com.  Dig.  Action  upon  the  Cue  for 
KttiMnce(C.). 

(8)  Rex    ▼.  WidUt  M.  &  M.  881.     Rex 
^.Cnn^SL  C.  &P.  483. 

(4)  Hodgena  ▼.  Pfm,  S  Hudson  &  Brooke 
(Ifiab\  456. 

(5)  Per  Lord  Elienborough  in  Rex  y. 
Owf,  S  Camp.  227.    Jaeob  HdWe  caee,  1 


Vent  169.  1  Mod.  76.  2Keb.846.  5  Bac. 
Abr.  Nuisance  (A.),  788—795.  Wdd  v. 
Hornby,  7  East,  199.  Rex  ▼.  NevUk,  Peake's 
N.  P.  C.  185.     Rex  v.  Stead,  8  T.  R.  142. 

(6)  Lonedale  (Earl)  y.  Ndeon,  2  B.  &  C. 
302 

<7)  Halt  e.  50. 

(8)  LodU  V.  Arnold,  2  Salk.  458.  Lone^ 
dak  (Earl)  v.  Neltont  8  B.  &  C.  802. 
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Abatkmxnt  of 
Nuisance. 


Nuisances  by 
act  of  omis- 
sion. 

Judgment  of 
Mr.  Justice 
Best  in  Loni' 
daU  {Earl  of) 
V.  NeUoH. 


Neglecting  to 
repair  works 
connected  with 
a  port. 

The  abater  of 
a  private  nui- 
sance cannot 
remove  the  ma- 
terials. 


trespass ;  and  this  right  of  abatement  is  not  confined  merely  to  a  bouse, 
mill,  or  land.  (1)  It  seems,  that  a  libellous  print  or  paper  affecting  a  pri- 
vate individaal  may  be  destroyed,  or,  which  is  the  safer  course^  taken  and 
delivered  to  a  magistrate.  (2) 

In  Lonsdale  (Earl  of)  v.  Nelson  (3)  Mr.  Justice  Best  observed,  **  Nui- 
sances by  an  act  of  commission  are  committed  in  defiance  of  those  whom 
such  nuisances  injure,  and  the  injured  party  may  abate  them,  without  notioe 
to  the  person  who  committed  them ;  but  there  is  no  decided  case  which 
sanctions  the  abatement  by  an  individual  of  nuisances  from  omission,  except 
that  of  cutting  the  branches  of  trees  which  overhang  a  public  road,  or  the 
private  property  of  the  person  who  cuts  them.  The  permitting  then 
branches  to  extend  so  far  beyond  the  soil  of  the  owner  of  the  trees  is  an 
unequivocal  act  of  negligence,  which  distinguishes  this  case  from  most  of 
the  other  cases  that  have  occurred.  The  security  of  lives  and  propertf 
may  sometimes  require  so  speedy  a  remedy,  as  not  to  allow  time  to  call  od 
the  person  on  whose  property  the  mischief  has  arisen,  to  remedy  it ;  in  such 
cases  an  individual  would  be  justified  in  abating  a  nuisance  from  omisfiioo 
without  notice.  In  all  other  cases  of  such  nuisances,  persons  should  not 
take  the  law  into  their  own  hands,  but  follow  the  advice  of  Lord  Hale,  and 
appeal  to  a  court  of  justice." 

When  a  person  is  bound  to  repair  works  connected  with  a  port,  and 
neglects  to  do  so,  another  person  cannot  justify  an  entry  to  repair  without 
averring  and  proving  that  immediate  repairs  were  necessary,  and  the  partj's 
right  to  use  the  port.  (4) 

The  abater  of  a  private  nuisance  cannot  remove  the  materials  further 
than  necessary,  or  convert  them  to  his  own  use.  (5)  And  so  much  only  of 
the  thing  as  causes  the  nuisance  should  be  removed,  as  if  a  house  be  built 
too  high,  only  so  much  of  it  as  is  too  high  should  be  pulled  down.  (6) 


NOTICX  TO 
▲BAT!  —  NOW- 
ABATXMIHT  OF 
NUISAMCK. 

Notice  to  abate 
the  nuisance. 


III.  Notice  to  abaie  —  Non^abatement  of  Nuisance, 

In  somecases  it  is  necessary  (7  )» and  under  any  circumstances  it  is  judieiou^ 
prior  to  the  commencement  of  the  action,  to  require  the  defendant  to  abate 
the  nuisance.  (8)  If  the  action  be  not  brought  against  the  original  erector 
of  the  nuisance,  but  against  his  feofiee,  lessee,  &c.,  a  special  request  to  the 
defendant  to  remove  the  nuisance  should,  strictly  speaking,  be  alleged  (9)r 


(1)2  Rol  Abr.  Trespass  (I. ),  565.  Com. 
Dig.  Pleader  (3  M.),  42.  Sprigg  ▼.  SetO,  3 
Lev   92. 

(2)  Ca9e  de  LibelUt  FamotU,  5  Co.  125. 
(b.)  Ditbost  V.  Beretford,  2  Camp.  511. 
Lonadale  (Earlof)  ▼.  Ndaon,  2  B.  &  C.  311. 
3  Black.  Com.  by  Chitt  5. 

(3)  2  B.  &  C.  311. 

(4)  Ibid. 

(5)  Dalt.  c.  50.  Foradick  v.  CW/iiu,  1 
Stark.  173. 

(6)  BatetCi  cote,  9  Co.  53.  Trahem'% 
cMe,  Godb.  233.  Rex  y.  Bippin«au^  Str. 
686. 

Quarts  If  to  trespass  for  destroying  a 


picture,  the  defendant  may  plead,  that  it 
was  a  scandalous  libd  upon  indiTtdualsi  sm 
that,  being  publicly  exhibited,  be  cut  H  *■ 
pieces  by  way  of  abating  a  nuisance  ?  ^ 
Boat  V.  Beresfordy  2  Camp.  51 1. 

The  owner  of  such  a  libelioos  pictmr  • 
destroyed,  is  at  most  only  entitled  to  l^ 
cover  the  value  of  the  paint  and  esanai 
which  formed  its  component  p«rfe&.    11^ 

(7)  Loiudak  (EaH  of)  ^.  Nehoih^^^ 
C.  302. 

(8)  mngmor*  v.  GreenboMk,  Wili^  5g- 
Brent  v.  Haddony  Cro.  Jac  555.  i^" 
dbcA'f  case,  5  Co.  100. 

(9)  Ibid. 
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aod  a  notice  of  removal  left  at  the  premises  is  evidence  against  a  subse-  Abatement  or 
quent  occupier  to  render  him  liable.  (1)  Nuisance. 


Where  a  clause  in  a  statute  (50  Geo.  3.  c  cxlix.  s.  105.  local  and  per-  When  notice 
sonal,  public)  required  thirty  days*  notice  of  action  for  any  thing  done  in  ""^*  ^  ^^^^ 
pursuance  of  it,  and  enabled  the  party  complained  of  to  tender  amends  for 
any  irregularity  :  —  It  was  held,  that  a  letter  written  to  the  defendant,  who 
justified  under  the  act,  requesting  him  to  communicate  the  names  of  certain 
jNuties,  and  stating  that,  unless  the  request  was  complied  with,  the  plaintiff 
tvould  *<take  proceedings  against  him  accordingly^*'  was  an  insufficient 
notice  within  the  statute.  (2) 

The  foregoing  act  likewise  authorised  trustees,  upon  complaint  of  any 
inhabitant  and  *'  due  investigation,'*  to  order  any  **  pigsty,  necessary,  or   • 
nuisance,'*  in  or  near  the  streets,  &c.  to  be  removed  within  seven  days  after 
notice  in  writing  to  the  occupier  of  the  premises  wherein  such  nuisance  was 
situate.   The  trustees  issued  such  a  notice  to  the  plaintiff,  imputing/  that  he 
kept  a  brothel,  and  ordering  him  to  discontinue  such  nuisance.   The  plaintiff 
thereupon  brought  an  action,  as  for  a  libel  against  the  clerk  who  signed  the 
notice :  —  It  was  holden,  that  he  was  entitled  to  notice  of  action  under  the 
above  clause,  although  it  did  not  appear,  that  there  had  been  either  com- 
plaint or  investigation  before  the  issuing  of  the  order.  (3) 
If  the  party  asainst  whom  a  verdict  has  been  recovered  do  not  abate  the  ^*'"  abatement 

■^  of  nuisance 

nuisance,  another  action  may  be  brought  for  continuing  the  nuisance,  after  verdict 
Thus,  where  the  trustees  of  a  turnpike  road  built  buttresses  to  support  it 
on  the  land  of  A.,  and  A.  thereupon  sued  them  and  their  workmen  in  tres- 
pass for  such  erection,  and  accepted  money  paid  into  court  in  full  satis- 
faction bf  the  trespass  :  —  It  was  holden  (4*),  that  after  notice  to  defendants 
to  remove  the  buttresses,  and  a  refusal  to  do  so,  A.  might  bring  another 
action  of  trespass  against  them  for  keeping  and  continuing  the  buttresses  on 
the  land,  to  which  the  former  recovery  was  no  bar. 


3.  Declaration  and  Pleadings.  Declaration 

AND  FUCAD- 

The  venue  is  local,  but  it  is  not  necessary  to  give  a  local  description  of  ikos. 
the  nuisance ;  and,  since  Reg.  Gen.  Hilary  Term,  4  WilL  4.,  the  statement  Vbmux. 
of  place  should  be  omitted.  (5) 

Case  is  the  proper  remedy  for  any  injury  to  the  absolute  rights  of  persons  Form  of  Ac- 
not  immediate^  but  consequential;  as  for  keeping  mischievous  animals, 
having  notice  of  their  propensity,  or  for  special  damage  arising  from  a 
public  nuisance.  It  also  lies  for  any  other  nuisance  to  houses  or  lands  in 
possession,  and  for  injuries  to  watercourses,  where  the  plaintiff  is  not  the 
owner  of  the  soil,  but  is  merely  entitled  to  the  use  of  the  water.  (6)  But  if 
the  injury  be  immediate,  as  if  a  person  incite  his  dog  to  bite  another,  or 
let  loose  a  dangerous  animal ;  or  if  the  defendant,  in  the  act  of  throwing  a 
log  into  a  public  street,  hurt  the  plaintiff;  or  if  an  injury  be  committed  by 
cattle  to  land,  the  action  should  be  trespass.  (7) 

(I)  Sabmm  v.  Betuley,  R.  &  M.  189.  (4)  HolmeM  v.  WiUon,  ibid.  503. 

(S)  IW    Lord    Denman  C.  J.    at    Nisi  (5)   Ftde  jMt«,  3368— 2373.  tit  Evidbncx. 

Prius»  in  Norru  v.  Smith,  10  A.  &  E.  188.  (6)   Griffitha  v.  Marson,  6  Price,  1. 

(S)  Ibid.      Seml)Uy  a  brothel  is  a  nuisance  (7)  1  Chitt.  Fl.  133. 
within  the  mcsoiiiig  of  such  an  enactment. 
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DxCLARAIIOir 

▲NO  Plkad- 

IMQ8. 

Action  on  the 
case,  legal 
remedy  for  a 
nuisance. 


Allegation  of 
nuisance  to 
plaintiff's 
bouse. 


What  may  be 
rejected  as  sur- 
plusage. 


Partibs. 
The  actor. 


Owner  of  the 
land. 


Assignee. 

Tenant  for 
years. 


Where  consequeniiid  hurt  or  damage  has  arisen  from  a  munnoe,  or 
keeping  mischievous  animals,  it  is  sufficient*  if  the  declaralion  oonciidj 
state  the  defendant's  possession  of  the  personal  or  real  property  and  his 
consequent  obligation  or  duty,  the  hon  observance  of  which  b  complaiDed 
of.  But  when  the  act  or  nonfeasance  complained  of  is  nQipnmdfiuk 
actionable,  it  is  usual  to  state^  that  the  act  complained  of  was  wrongfully 
done.  (1)  Not  only  the  injury  complained  of,  but  also  the  motive  that  it 
was  wrongfully  or  maliciously  committed,  should  be  stated;  as  that  the 
defendant  well  knowing  the  mischievous  propensity  of  his  dog,  or  having 
been  requested  to  remove  a  nuisance  erected  by  another,  maiidoiuly  or 
fraudulently  contriving  and  intending,  &c,  (stating  a  bad  intent  eone> 
sponding  with  the  wrongful  act  complained  of)  committed  or  permitted  the 
tort  (2) 

In  an  action  on  the  case  for  a  nuisance  to  the  plaintiff's  house,  Ac,  it  is 
sufficient  for  the  plaintiff  in  his  declaration  to  state  generally^  that  he  wii 
lawfully  possessed  of  the  house,  or  other  property  affected  by  the  iojuy 
complained  of.  (3) 

In  case,  for  exhibiting  an  inscription  opposite  to  the  plaintiff's  houe, 
insinuating  that  it  was  a  house  of  ill-fame,  it  was  alleged  in  the  dedanUion, 
that  the  plaintiff  carried  on  the  business  of  a  retailer  of  wines  there:— It 
was  held,  that  such  allegation  might  be  rejected  as  surplusage,  there  bong 
no  averment,  that  the  publication  of  the  inscription  was  of  and  coDsefsiof 
the  plaintiff  as  such  retailer  of  wines.  (4) 

For  misfeasance  or  malfeasance,  as  for  obstructing  ancient  lights;  or  for 
nonfeasance,  as  for  not  taking  care  of  premises,  so  as  to  prevent  the  coMe- 
quence  of  a  public  nuisance,  as  for  leaving  open  an  area  doororeoal 
plate  (5)»  or  for  not  repairing  fences  (6),  private  ways  (7),  or  waterooanoi 
&c  (8),  the  action  should  in  general  be  against  the  party  who  did  the  act 
complained  of,  or  against  the  occupier  (9),  and  not  against  the  ovner,  if 
the  premises  were  in  the  possession  of  his  tenant,  unless  he  covenaoted  to 
repair.  (10) 

But  if  the  owner  of  the  land,  having  erected  a  nuisance  thereon,  deniM 
the  land,  an  action  may  be  supported  against  him,  though  out  of  posEenioDf 
for  the  continuance  of  it,  because  by  the  demise  he  affirmed  such  contioo- 
ance(ll);  and  every  occupier  is  liable  for  the  continuance  of  the  nnisaoee 
on  his  land,  &c.  though  erected  by  another,  if  he  refuse  to  remove  the  sane 
after  notice.  (12) 

The  assignee  of  an  estate  Is  not  liable  for  an  injury  resulting  from  aoj 
nuisance  or  wrongful  act  committed  thereon  before  he  came  to  the  estate; 
but  if  he  continue  the  nuisance,  he  may  be  sued  for  such  continuance.  (15) 

If  tenant  for  years  erect  a  nuisance,  and  make  an  underiease  to  B.,  ao 


(1)  Standiffe  v.  Hardwick,  3  Dowl.  P.  C. 
766. 

(2)  1  Chitt.  Fl.  388. 

(3)  Tidd,  443. 

(4)  SpaU  V.  Mastey,  2  Stark.  559. 

(5)  MatthewB  y.  West  London  Wdterworkt 
Comp.  3  Camp.  403. 

(6)  Cheetham  v.  Hwntpton^  4  T.  R.  318. 

(7)  Rider  ▼.  Smith,  3  ibid.  766. 

(8)  Smtton  y.  Qarke^  6  Taunt.  44. 


(9)  Chedkam  ▼.  Hampmm,  4  T.  R.  S18. 

(10)  i\ifne  ▼.  Bogtnt,  S  Hen.  Bbek. 
350. 

(U)  /ZoaeiMff  y.  iVior,  2  SallL  46a  Out- 
ikam  y.  Bampton,  4  T.  R  SSa  Ihak  t. 
Steimman,  1  B.  &  P.  409. 

(12)  Com.  Dig.  Aetion  npoo  the  Ct^ 
Nuisance  (B.). 

(13)  Ibid.  Moon  y.  Bnmmi,  Dyv^SSfk 
i2<WfvdZv.iVior,2SaIk.46a  jfftt*  ir.  Aw- 
man,  1  B*  &  P.  409. 
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ictioD  lies  against  either  (1) ;  and  if  A.  take  the  goods  of  C,  and  B.  lake    DxcLAHATioif 
them  from  A^  C.  may  have  his  action  against  A.  or  B.  at  his  election.  ^^^    "^"^ 


IHOS. 


Although  tenants  in  common  must  in  general  sever  in  real  actions^  unless 
in  a  quare  impeditf  and  in  ejectment,  where  a  joint  demise  would  be  improper,  Tenants  in 
yet  for  a  nuisance  to  their  land  they  can  join,  because,  though  their  estates 
are  several,  yet  the' damages  survive  to  all;  and  it  would  be  unreasonable, 
▼hen  the  damage  is  thus  entire,  to  bring  several  actions  for  a  single  tres- 
|MaB.(2)  And  when  there  are  several  owners,  or  persons  chargeable  as  joint 
teDants,  or  tenants  in  common  in  respect  of  their  real  property,  and  are  not 
made  defendants,  the  party  who  is  sued  alone  can  plead  in  abatement.  (3) 

A  devisee  can  support  an  action  for  the  continuance  of  a  nuisance  erected  Devisee, 
io  the  lifetime  of  the  testator,  for  every -continuance  of  a  nuisance  makes  it 
a  fresh  one.  (4) 

A  reversioner  can  sue  where  the  value  of  his  reversionary  interest  is  dam-  Rbtk&sioner. 
aified,  or  judgment  can  be  arrested  (5) ;  but  he  must  distinctly  allege  and  * 
prove  such  a  permanent  injury  as  to  affect  his  reversionary  interest ;  and  an 
injury  merely  affecting  the  possession  will  not  suffice.  (6) 

In  case  by  a  reversioner  for  an  injury  to  the  reversion,  it  is  no  answer, 
that  the  injury  complained  of,  was  caused  by  the  wrongful  act  of  the  tenant, 
for  which  he  might  be  liable  to  an  action.  (7) 

An  action  on  the  case  for  an  injury  to  the  inheritance  lies  by  the  rever- 
sioDer  against  the  tenant  pending  the  term,  for  inclosing  and  cultivating 
waste  land  included  in  the  demise,  and  for  continuing  the  grievance.  (8) 

A  surveyor  of  a  highway,  who  had  subtracted  a  portion  of  a  bank  by  the 
itxid  side,  was  holden  liable  in  an  action  on  the  case  at  the  suit  of  the  rever- 
sioner (9)  ;  for  it  was  a  permanent  injury  to  the  laud,  and  had  a  tendency 
to  alter  the  evidence  of  title. 

Id  Tueker  y*  Neunnan  (10)  it  was  held,  that  building  a  roof  with  eaves 
which  discharge  rain-water  by  a  spout  into  adjoining  premises,  was  an 
injury  for  which  the  landlord  of  such  premises  might  recover  as  reversioner, 
while  they  were  under  demise,  if  the  jury  thought  there  was  damage  to  the 
reversion ;  Mr.  Justice  Patterson  observing,  **  In  Baxter  v.  Taylor  (II)  the 
&ct  was  no  injury  in  itself,  but  was  complained  of  as  done  with  intent  to 
establish  a  right  of  way.  In  the  present  case,  that  which  the  defendant  did 
was  in  itself  something  lasting.    There  is  no  ground  for  a  rule." 

The  statement  of  the  reversionary  interest  is  merely  inducement ;  and  statement  of 
though  a  seisin  in  fee,  &c.  is  often  stated  in  a  declaration  by  a  rever-  feTernonary 
•ioner  (12),  yet^  in  order  to  avoid  the  necessity  of  proving  the  precise  estate 
as  alleged,  the  title  should  be  only  generally  alleged.  (13) 

(1)  Rotewea  v.  Prior,  2  Salk.  460.     Buth  Biddletford  v.  Onslow,  S  Lev.  209.    1  Saund. 

T.  Siemman^  1  B.  &  P.  409.  322.   (b.)  n.     ShadweU  ▼.  Hutchinwn,  M. 

(8)  4  Bac.  Abr.  Joint  Tenants  (K.),  513  &  M.  350.     Baxter  y.  Tayhr,  4  B.  &  Ad. 

—517.    CnUifUf  V.  Derby,  2  W.  Black.  1077.  72. 

JUariMom  ▼.  Bamby,  5  T.  R.  247.     1  Chitt  (7)  Eyremont  (Lord)  t.  Pubnan,  M,  &  M. 

PL  65.  404. 

(3)  1  Saund.  291.     MUcheUv,  TorbtUi,  5  (8)   Queen'e  CoUeye  (Oxford)   v.   HaUett, 
T.  R.  651.     1  Chitt.  PI.  83.  14  Eaat,  489. 

(4)  Some  v.  Barwisk,  Cro.  Jac.  231.  (9)  Alston  v.  Scales,  9  Bing.  3. 

(5)  Jackson,   v.  Peeked,  1   M.   &  S.  234.  (10)  11  A.  &  £.  40. 
Com.  Dig.  Action  upon  the  Case,  Nuisance  (11)  4  B.  &  Ad.  72. 

(B.).     8  WentwoTth's  Pleading,  548.  (12)  Beau  y.  Bloom,  3  Wils.  461. 

(6)  Jaekstm   v.    Peeked,  1   M.  &  S.  234.         (13)  2  Chitt.  PI.  547. 
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DsCLAaATIOK 
AMD  PlIAD- 
IMGA. 

Persons  in  the 
exercise  pf  a 
public  duty. 

Pleadings. 

Effect  of  plea 
of  "not  guilty." 

Nuisance  for 
carrying  on  an 
offensive  trade. 

Obstruction  of 
right  of  way. 

Digging  a 
trench  in  an 
adjoining  close. 


Pleading  a 
public  way. 


Making  a 
noise. 


NUISANCE. 

Where  persons  in  the  exercue  of  a  public  duty>  as  oommiauoDers  of 
sewers  or  trustees  of  roads,  do  some  act  within  their  jurisdiction,  which  is  ia 
fact  a  nuisance  to  the  property  of  another,  yet  no  action  lies(l);  hot  if 
they  act  in  an  arbitrary  and  oppressive  manner  (2);  or  if  they  exceed  the 
authority  intrusted  to  them  (3) ;  or  act  carelessly  or  negligently,  they  are 
answerable.  (4) 

**  In  an  action  on  the  case  for  a  nuisance  to  the  occupation  of  a  house  bj 
carrying  on  an  offensive  trade,  the  plea  of  'not  guilty'  will  operate  as  a 
denial  only,  that  the  defendant  carried  on  the  alleged  trade  in  such  a  war 
as  to  be  a  nuisance  to  the  occupation  of  the  house,  and  will  not  operate  as  a 
denial  of  the  plaintiff's  occupation  of  the  house."  And  in  an  action  oo  the 
case  for  obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  of 
the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way.  (5) 

For  nuisance  to  the  plaintiff's  property,  by  digging  a  trench  in  an 
adjoining  close,  the  defendant  cannot,  under  the  plea  of  not  guilty,  raise 
any  objection  as  to  defective  proof  of  the  inducement  in  the  decia^ 
ation.  (6) 

In  case  against  the  defendant  for  negligently  driving  his  cart  and  hoise 
against  the  plaintiff's  horse,  it  was  holden  (7),  that,  under  the  plea  of  '^  not 
guilty,"  the  defendant  could  not  shew,  that  he  was  not  the  person  driring, 
and  that  the  cart  did  not  belong  to  him,  those  being  facts  stated  in  the  ia- 
ducement,  of  which  the  plea  could  not  operate  as  a  denial ;  and  the  mis- 
conduct in  driving  being  the  only  wrongful  act,  put  in  issue  thereby. 

In  pleading  a  public  way,  it  is  not  necessary  to  state  the  ierminij  or  to 
shew,  that  it  was  immemorially  a  way,  the  term  ^  public  highway"  beiag 
sufficient  (8) 

In  case  for  a  nuisance  in  making  a  noise,  &c  near  plaintiff^s  dweUiag 
house,  which  he  was  possessed  of  for  a  term  of  years,  the  defendants  pleaded, 
that  they  had  been  possessed  of  certain  workshops  in  which  the  noise  was 
made,  ten  years  before  the  plaintiff  was  possessed  of  the  term  in  his  bosses 
and  that  they  had  always,  during  that  time,  made  the  noise  in  question, 
which  was  necessary  for  carrying  on  the  trade : — the  plea  was  holden  to  be 
bad.  (9) 


EviDINCB. 

Wrongful  act 
or  omission, 
and  consequen- 
tial damages. 

Proof  by  plain- 
tiff. 


4.  Evidence. 

The  plaintiff  must  prove  the  wrongful  act  or  nuisance  committed  by  de» 
fendant,  the  amount  of  damage,  and  his  title  to  the  property  affected ;  bot  a 
mere  possessory  interest  will  suffice.  (10) 


(1 )  Plate  Glau  Camp.  t.  Mere^K,  4  T  R. 
794.  HarrtM  v.  Baktr,  4  M.  &  S.  27.  Svt- 
ton  ▼.  Clarke^  6  Taunt.  43.  BomtUm  ▼.  Cruw- 
ther,  2  B.  &  C.  703. 

(2)  Ibid.    Leader  v.MoxtoihSWi\a.  461. 

(3)  Ibid. 

(4)  Ibid.     Jonee  ▼.  Bird,  5  B.  &  A.  837. 

(5)  Reg.  Gen.  H.  T.  4  Will  4.  IV.case  1. 

5  B.  &  Ad.  App.  ix.     10  Bing.  471.    2  C. 

6  Ikf.  22. 

(6)  Duket  ▼.  GottHfuf,  3  DowL  P.  C.  619. 
Tldd's  N.  P.  366. 


(7)  Tavemer  v.  LittU,  5  Bing.  K  C578. 

(8)  l{(wey.i9an2iiiOHen.Blaefc.S51.SS5. 

Rex  T.  Stouffhton,  2  Saund.  158.  (dL)  ile»  v- 
Ormond,  8  East,  6.     A^ndaUr.  Bm»,  ' 
T.  R.  265.     Doe  d.  2dttekimso»  v.  Ov«r>' 
ibid.  60. 

(9)  ElHotaom  ▼.  Feetkam,  2  Bing,  K.  ^ 
134.,  ride  etiam  BHu  y.  ffaB,  4  ibid.  I^ 
Tidd's  N.  P.  366. 

(10)  Vide  Stat  2  &  3  Will.  4.  c  71. 
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When  the  defendant  pleads  "  not  guilty/*  the  plaintiff  must  not  only  prove      Etidbhcm. 
the  exutence  of  the  nuisance,  but  that  the  defendant  was  the  person  who  proof  of  exi«t- 
eaosed  it  0  )  ®nce  of  nui- 

If  the  action  be  brought  against  the  defendant  for  the  negligence  of  his  ^'^^f^^u  d 
ageot,  it  is  necessary  to  establish,  not  merely  that  the  servant,  or  other  per-  fendant 
800  whose  negligence  occasioned  the  damage,  was  the  servant  of  the  defend- 
ant, bttt  also,  that  the  mischief  was  occasioned  in  transacting  the  business 
of  the  master ;  for  the  latter  is  not  responsible  for  any  substantive  tort  by 
the  agent  whom  he  employs,  unconnected  with  the  employment  or  authority 
delegated  to  him.  (2) 

By  Reg.  Gen.  Hilary  Term,  2  WilL  4.  r.  63.,  "  the  rule  for  a  view  may,  in  all  Rule  for  a 
cases,  be  drawn  up  by  the  officer  of  the  court  on.  the  application  of  the  party,  ^*®^* 
without  affidavit  or  motion  for  that  purpose."  And  in  all  cases  it  is  made 
part  of  the  rule  or  order,  that,  if  no  view  be  had,  or  if  had  by  less  than  the 
number  of  jurors  mentioned  in  the  rule,  &c.,  the  trial  shall  nevertheless  pro- 
ceed, without  any  objection  being  made  on  that  account,  or  on  account  of  any 
defect  in  the  return  of  the  distringas  or  habeas  corpora  ;  that  no  evidence  shall 
be  given  on  either  side  at  the  time  of  taking  the  view ;  and,  in  ordinary  cases, 
that  the  expenses  of  taking  it  shall  be  equally  borne  by  both  parties.  (3) 

The  action  upon  the  case  for  a  nuisance  is  local  in  its  nature,  and  the  Local  proof  of 
nuisance  must  be  proved  to  have  been  committed  in  the  county  where  the  '^""•°<^' 
venue  is  laid  (4) ;  and  where  no  place  and  county  were  alleged,  in  which 
the  nuisance  was  committed,  it  was  holden,  that  the  county  in  the  margin 
should  be  intended.  (5) 

In  an  action  on  the  case  for  damaging  the  plaintiff's  wharf,  the  declar- 
ation stated  the  wharf  to  be  situate  near  the  river  Thames,  to  wit,  **at 
Kingston,  in  the  parish  of  St.  Saviour,  South wark,  in  the  county  of  Surrey ;" 
though  there  was  no  such  place  as  Kingston  in  that  parish : — U  was  held, 
that  this  allegation  was  to  be  referred  to  the  venue,  and  not  to  the  local 
situation  of  the  wharf ;  and,  therefore,  that  it  was  not  necessary  to  prove  it 
to  be  so  situated.  (6) 

In  an  action  for  an  injury  resulting  from  falling  down  an  unprotected  Right  of  Fos- 
area,  the  declaration  stated,  that  the  defendant  was  possessed  of  the  pre-  ^^^^^^' 
mises,  and  that  they  were  adjoining  <*  a  certain  public  and  common  street 
and  highway."  It  appeared,  that  the  defendant  had  agreed  with  the  owner 
of  the  premises  (two  carcases  of  houses)  to  finish  one  of  them,  for  doing 
which  he  was  to  have  the  other ;  and  that  workmen  employed  by  him  were 
then  actually  at  work  upon  them,  but  it  did  not  appear,  that  any  conveyance 
had  been  made  to  him: — It  was  held,  that  it  was  sufficient  evidence  to  go 
to  the  jury  of  a  possession  in  the  defendant  (7) 

In  an  action  of  case,  an  averment  that  the  plaintiff's  close,  at  the  time  of 
the  injury,  was  in  the  occupation  of  J.  V.  and  H.  V.,  is  sufficiently  proved, 
if  at  the  tinae  of  the  injury  it  was  in  their  occupation,  though  the  tenant  be 
since  changed,  and  even  before  action  brought.  (8) 

(1)  Dawson    t.    Mooret   7   C.  &    P.    25.  vide  Je/^M  v.  Duncomhet  11  East,  226.     2 
Tidd'f  N.  P.  366.  Camp.  S. 

(2)  Brady  ▼.  GHet,  1  M.  &  Rob.  494.  (6)  Haymer  v.  Raymond,  1  Marsh.  S6S. 

(3)  Archbw  by  Chitt  407.  5  Taunt.  789. 

(4)  Warren  v.  Wtbh,  1  Taunt.  379.,  ted  (7)  JarvU  ▼.  Dtan,  11  Moore,  354. 
vidt  ttat.  3  &  4  Will.  4.  c.  42.  8.  22.  (8)   Vowks  v.  MAer,  3  Taunt.  137. 

(5)  Warrem,  ▼.  Wdhy  1  Taunt  379.,  sed 
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Where  the 
tenant  holds 
under  a  written 
agreement. 


Injury  to  an 
easement. 


LiCKVfX. 


License  must 
be  strictly 
pro?ed. 


Although  a  tenant  in  possession  can  maintain  an  action  for  bis  iDdividnal 
loss  arising  from  a  nuisance,  jet,  in  an  action  bj  a  reversioner,  the  tensBtis 
a  competent  witness  to  prove  the  injury.  (1) 

Where  the  tenant  held  under  a  written  agreement,  the  court  of  Common 
Pleas  were  divided  on  the  question,  whether  it  was  necessary,  that  the  agree- 
ment should  be  produced  to  prove  the  fact  of  tenancy.  (2)  But  in  an  aetion 
for  an  injury  to  the  reversion  in  cutting  down  a  tree,  the  tenant  heldiog 
under  a  written  agreement,  the  court  of  King's  Bench  held,  that  it  wu  ne- 
cessary to  produce  the  agreement's) 

In  an  action  on  the  case  for  an  alleged  injury  to  the  plaintiff's  reveiMonuy 
interest  in  a  house,  he  averred  in  his  declaration,  that  the  premises  were  in 
the  occupation  of  one  S.  P.,  as  tenant  thereof  to  the  plidntiff.  It  was  proved, 
that  the  house  had  been  let  to  S.  P.  by  a  cestui  que  trust,  to  whom  she  hid 
paid  rent,  the  plaintiff  being  his  trustee : — It  was  held  to  be  no  variance)  u 
the  legal  estate  was  in  the  plfuntiff,  and  the  cestui  que  trust  was  to  be  cona- 
dered  as  his  agent  or  bailiff.  (4) 

If  in  an  aetion  by  the  reversioner  against  the  tenant  of  a  house,  for 
opening  a  door  in  a  wall  without  the  consent  of  the  plaintiff,  and  thereby 
damaging  the  house,  and  prejudicing  the  plaintiff's  reversionary  interest, 
the  opening  of  the  door  be  proved,  and  all  actual  damage  be  disproved,  tbe 
jury  should  be  directed  to  inquire,  whether  the  reversionary  interest  of  the 
plaintiff  has  or  has  not  been  injured :  —  and  a  nominal  verdict  entered  for 
the  plaintiff  without  such  direction  or  inquiry,  on  the  ground,  that  the  de- 
fendant had  no  right  to  make  the  alteration,  was  set  aside.  {5) 

If.an  injury  to  an  easement  be  complained  of,  the  plaintifi^  in  the  ahseace 
of  an  express  grant,  must  give  evidence  of  the  condition  of  the  land,  &t^ 
and  .the  enjoyment  of  the  right,  as  far  back  as  possible,  in  order  to  raise  a 
presumption  of  right  by  grant  or  prescription.  (6) 

In  Wood  V.  Manley  (7)  Mr.  Justice  Coleridge  upon  a  question  reqpectiDg 
a  lieense  said,  *'  All  the  cases  proceed  on  the  principle,  that  a  man  who,  by 
consenting  to  certain  terms,  induces  another  to  do  an  act,  shall  not  afte^ 
wards  withdraw  from  tliose  terms." 

If  a  parol  license  have  been  given  by  the  plaintiff  to  the  defendant,  and  eie- 
cuted,  it  will  be  an  answer  to  the  action ;  and  a  license  executed  is  not  counter- 
mandable  (8),  for  an  authority  coupled  with  an  interest  cannot  be  revoked.(9) 

In  Blanchard  v.  Bridges  (10)  Mr.  Justice  Patteson  said,  that  a  party  who 
claimed  under  a  license,  any  thing  short  of  an  acquiescence  for  twestf 
years,  ''  must  produce  such  evidence  as  leads  clearly  and  conclusively  to 


(1)  Doddington  ▼.  Hudton,  1  Bing.  257. 

(2)  Strother  ▼.  Barr,  5  ibid.  136.     2  M. 
&P.  207. 

(3)  Coiterm  v.  Hobby,  4  B.  &  C.  455. 

(4)  VaOanee  v.  Savage,  5  M.  &  P.  576. 
7  Bing.  595. 

(5)  young  ▼.  Spencer,  5  M.  &  R.  47.  10 
B.  &  C.  145.  The  reversionary  interefft  of 
the  plaintiff  might  be  injured,  although  tlie 
house  iteelf  was  not 

(6)  Peake*s  £▼.  294.,  aed  vide  stat  2  & 
3  Will.  4.  c.  71. 

(7)  11  A.  &E.  34. 

(8)  Winter  v.  BrockweB,  8  East,  308. 
Liggine  v.  Inge,  7  Bing.  682. 


(9)  Gattteen  t.  Mortom,  10  B.  &  C  7Sl. 
Sodgeon  v.  Jnderaom,  3  ibidL  842.  1^ 
V.  Waters,  7  Taunt  374.  Goods  which  «« 
upon  the  plaintiff's  land  Were  sold  to  ^ 
defendant  By  the  oonditions  of  sAe,  t* 
which  plaintiff  was  a  party,  the  boyer  mi 
to  be  allowed  to  enter,  and  take  the  S^^jTl 
It  was  holden,  that  after  the  sale  the  plsioos 
could  not  countermand  the  license  {Weedf^ 
Manky,  11  A.  &  E.  34.),  Mr  Jwrtieeft*- 
teson  observing,  •*  I  do  not  say  that  s  mm 
purchase  will  give  a  license ;  but  here  th» 
license  is  part  of  the  contract  ** 

(10)  4A.  &£.  195. 
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the  inference  of  a  license  or  covenant;*'  and  it  seems  upon  principle,  that      Eyidbkcb. 
all  licenses,  while  they  remain  purely  executory^  and  no  consideration  re« 
ceived  for  the  grant,  are  countermandable.  (1) 

"But  a  parol  executory  license  is  countermandable  at  any  time." (2) 
Thus,  in  WalUs  v.  Harrison  (3)  it  was  holden,  that  a  parol  license  from  A. 
to  B,  to  enjoy  an  easement  over  A/s  land  was  countermandable  at  any 
time  whibt  it  remained  executory ;  and  that  if  A.  conveyed  the  land  to  an- 
other, the  license  was  determined  at  once,  without  notice  to  B.  of  the 
transfer;  and  B.  was  liable  in  trespass,  if  he  afterwards  entered  upon  the 
iand(4) 
Ad  easement  in  the  land  of  another  cannot  be  created  but  by  grant  (5) 
In  an  action  by  a  canal  company  for  a  nuisance  in  digging  clay  pits,  by  Canal  company 
which  the  banks  of  the  canal  were  injured,  it  is  incumbent  on  the  plaintifi^  compHance  * 
to  shew,  that  the  banks  were  at  the  time  of  the  damage  in  such  a  state,  as  ^th  their  act 
the  act  of  parliament  requires.  (6)  ^!  incorpora- 

An  acknowledgment  by  the  defendant  that  his  trade  is  a  nuisance,  is  ad-    .    '      .  , 
roissible,  though  not  conclusive  evidence  against  him,  upon  an  indictment  mentofnui- 
hr  setting  up  his  trade  in  another  place.  (7)  ^^^  ^Y  d«" 

In  declaring  for  a  nuisance,  the  immediate  cause  of  the  injury  must  be 
stated;  and  under  an  averment  of  the  remote  cause,  and  an  allegation,  that 
by  means  of  the  premises  the  noxious  matter  annoyed  the  plaintiff's  house> 
it  is  not  competent  to  give  evidence  of  the  intermediate  causes.  (8) 

The  allegations  in  a  plea  to  an  action  of  trespass  for  shooting  a  dog,  that  Damage  from 
"he  attacked  the  defendant,'*  and  "was  accustomed  to  attack  and  bite  man-  ^^^uj^*'"* 
kind,**  are  both  material,  and  must  be  proved.  (9)    And  if  the  defendant 
JQstify  the  shooting  the  plaintiff's  dog,  by  pleading  that  he  attacked  him, 
and  that  "  he  was  accustomed  to  attack  and  bite  mankind,"  the  plaintiff  can 
call  witnesses  to  prove  the  general  quietness  of  the  dog.  (10) 

A.,  a  hawker,  went  to  the  house  of  B.  to  sell  goods,  and  a  dog  of  B.'s 

coming  out  of  the  house,  A.  knocked  out  one  of  his  eyes,  for  which  B.'s 

wife  caused  A.  to  be  apprehended  :  —  It  was  held,  that  it  was  for  the  jury  to 

sfty,  whether  A.  struck  the  dog  for  his  own  preservation  and  fairly  to  protect 

himself,  or  whether  it  was  a  wilful  and  malicious  trespass  on  his  part.  (11)  - 

If  a  justification  be  pleaded  for  the  destruction  of  a  dog,  it  must  be 

shewn,  that  at  the  time  of  the  dog  being  shot,  he  was  either  in  the  act  of 

destroying  the  property  of  the  defendant,  or  that  it  was  absolutely  requisite 

for  the  preservation  of  his  property  (12);  and  the  mere  circumstance  of  the 

defendant   having  put  up  a  notice,  that  all  dogs  trespassing  on  his  land 

would  be  shot,  will  not  be  a  sufficient  justification.  (13) 

But  the  servant  of  the  owner  of  an  ancieitt  park,  may  justify  shooting  a 
dog  that  is  chasing  the  deer,  although  such  shooting  may  not  be  absolutely 

(1)  fFeb  ▼.  Patemotter,  Poph.  151.  &  C.  317.,  sed  vide  Rex  v.  Traffbr^  1  B.  & 

(2)  Per  Parke  B.  in  Wallit  t.  Harriton,     Ad.  874. 

♦  M-  &  W.  544.  (7)  Rex  v.  NenOe,  Peake's  N.  P.  C.  125. 

(3)  Ibid.  (8  )  Fttzeimons  v.  Infflii,  5  Taunt.  534. 

(4)  Vide    etiam    Winter  v.  BrockweU,   8  (9)   Clark  y,Web9UT,  1  C.  &  P.  104. 
Evt,  SOS,      Zdgffha  v.  Inge^  7  Bing.  682.  (10)  Ibid. 

Kwon  T.  J7£ff,  5  B.  &  Ad.  15.     Bridgen  t.         (11)  Hanway  v.  BouUbee,  4  ibid.  350.     1 

Wanehard^  1  A.  &  £.  536.  M.  &  Rob.  15. 

(5)  Hewlins  v.  Shippam,  5  B.  &  C.  221.         (12)  Janeon  v.  Brown,  1  Camp.  41.    WelU 
Ventimtm  t.  Smith,  4  East,  107.  v.  Head,  4  C.  &  P.  568. 

(6)  StagRard  Canal  Comp.  v.  Hallen,  6  B.         (13)   Comer  y,Champneyi,  2  Marsh.  584. 
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Decessary  for  the  preservation  of  the  deer ;  and  the  servant  may  justify  the 
shooting,  although  the  dog  may  not  have  been  chasing  deer  at  the  momeot 
when  it  was  shot,  if  the  chasing  of  the  deer  and  the  shooting  the  dog  were 
all  one  and  the  same  transaction.  (1) 


Limitation  or 
Action — Pa»- 
TicuLARs  or 
Dbmand — 
Damaoks  — 
Costs  —  Judo- 

MKNT. 

Limitation  or 
Action  and 
Particulars 
or  Demand. 


Damages. 


5.  Limitation  of  Action  —  Particulars  op  Demand  —  Damagu 

—  Costs  —  Judgment. 

The  time  within  which  actions  upon  the  case  must  be  commenced,  and 
particulars  of  demand,  has  been  previously  discussed.  (2)  It  may  however 
be  observed,  that  in  actions  on  the  case,  in  which  the  gist  of  the  action  is 
the  consequential  damage,  the  time  of  limitation  begins  to  run  from  tke 
time  at  which  the  consequential  damage  occurred.  (S)  Where  a  statute 
directed  an  action  to  be  brought  within  six  months  after  the  matter  or  set 
done,  and-  the  injury  was  sinking  a  sewer,  whereby  the  walls  of  the  plain- 
tiff's house  cracked  :  —  It  was  held,  that  the  action  must  be  brought  within 
six  months  from  the  time  of  the  walls'  cracking.  (4) 

It  must  appear,  that  the  damage  resulted  to  the  plaintiff  from  the  act  or 
omission  of  the  defendant ;  and  that  by  reason  of  the  nuisance,  the  plaintiff 
cannot  enjoy  his  right  in  as  ample  a  manner  as  formerly. 

The  defendant's  act  must  not  only  be  detrimental  but  wrongful,  either  in 
respect  of  doing  such  act  at  all,  or  the  doing  it  in  an  improper  manner. 

It  has  been  previously  stated,  that  for  a  common  nuisance  in  a  public 
highway  the  remedy  is  by  indictment  and  not  by  action,  unless  there  be 
some  special  damage  alleged.  (5) 

Where  there  is  a  direct  special  damage,  an  action  on  the  case  lies  for  not 
repairing  a  highway  (6) ;  and  also  for  a  nuisance  therein,  if  an  individaal 
be  liable  to  repair,  but  otherwise  where  the  county  or  parish  have  to  repair 
the  highway.  (7) 

The  plaintiff,  in  order  to  maintain  this  action,  ought  to  shew  a  particular 
damage.  Thus,  it  was  considered  in  Chichester  (  Sir  John)  y.  Lethbridge  (S), 
-and  in  Hubert  y,Groves(9),  that  the  mere  obstruction  of  the  plaintiffs  tnde, 
or,  as  it  was  resolved  in  Paine  v.  ParfrtcA(  10),  the  delaying  him  in  bis 
journey  a  little  while,  by  reason  whereof  he  was  damnified,  or  some  im- 
portant affair  was  neglected,  were  not  such  special  damages  as  to  support 
an  action  on  the  case ;  but  that  the  particular  damage  ought  to  be  direct 
and  not  consequential,  as  for  instance,  the  loss  of  his  horse,  or  some  cor- 
poral hurt — in  order  to  prevent  multiplicity  of  actions. 

In  Rose  v.  Miles  (11 )  the  plaintiff  declared,  that  before  and  at  the  tine  of 
committing  the  grievance,  he  was  navigating  his  barges  laden  with  goods 
along  a  public  navigable  creek^  and  that  the  defendant  wrongfullj  moored 
a  barge  across,  and  kept  the  same  so  moored,  from  thence  hither(<H  9»d 
thereby  obstructed  the  public  navigable  creek,  and  prevented  the  plaintif' 


.(1)  Protheroe  v.  Math€WSy  5  C.  &  P.  581. 

(2)  Ante,  1025.  tit.  Cask. 

(3)  Roberts  ▼.  Read,  16  East,  215.,  et  vide 
GiOon  V.  BoddingUm,  R.  &  M.  161.  HoweU 
T.  Young,  5  B.  &  C.  268. 

(4)  JJoyd  V.  Wigney,  6  Bing.  489. 

(5)  AUen  ▼.  Omumd,  8  East,  4. 


(6)  1  Inst.  66,  (a.) 

(7)  RuMsdl  V.  Deoon  (Afei  «/>  «  T.  B- 
671. 

(8)  WiUes,  71. 

(9)  1  Esp.  N.  P.  C.  148. 

(10)  Carth.  191. 

(11)  4M.  &&  109. 
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from  navigating  his  barges  so  laden,  per  quod  the  plaintiff  was  obliged  Limitation  of 
to  convey  his  goods  a  great  distance  over  land,  and  was  put  to  trouble  Action— Pa»- 

*'  *^  ^  TICULARS  OF 

and  expense  in  the  carriage  of  his  goods  over  land  :  —  It  was  held>  that  Demand 

this  was  a  special  damage  for  which  an  action  upon  the  case  would  lie  ;  Damaqes  — 
Lord  EUenborough  observing,  "  In  Hubert  v.  Groves  (I)  the  damage  might  ^8^." 

be  said  to  be  common  to  all;  but  this  is   something  different,  for  the   — 

plaintiff  was  in  the  occupation,  if  I  may  so  say,  of  the  navigation ;  he  had  i^rd^EUen- 
commenced  his  course  upon  it,  and  was  in  the  act  of  using  it,  when  he  is  borough  in 
obstructed.    It  did  not  rest  merely  in  contemplation.     Surely,  this  goes  ^^^  ^'  ^'^ 
one  step  further;  this  is  something  substantially  more  injurious  to  this 
person,  than  to  the  public  at  large,  who  might  only  have  it  in  contem- 
plation to  use  it.     And  he  has  been  impeded  in  his  progress  by  the  de- 
fendants wrongfully  mooring  their  barge  across,  and  has  been  compelled  to 
unload  and  to  carry  his  goods  over  land,  by  which  he  has  incurred  expense, 
and  that  expense  caused  by  the  act  of  the  defendants.     If  a  man's  time  or 
liis  money  are  of  any  value,  it  seems  to  me^  that  this  plaintiff  has  shewn  a 
particular  damage."  (2) 

The  defendant  can  prove  that  the  damage  was  occasioned  by  mer6  ac- 
cident, no  blame  being  imputable  to  the  defendant  or  his  agent.  (3) 

It  is  a  good  defence  to  shew,  that  the  injury  so  far  arose  from  the 
negligence  of  the  plaintiff  himself,  that  he  might  by  ordinary  care  and 
caation  have  avoided  the  injury  :  —  or  that  the  obstruction  was  caused  by 
the  license  of  the  plaintiff.  (4) 

By  Stat.  3  &  4  Vict.  c.  24.,  if  in  any  action  of  trespass  on  the  case,  the  Costs. 
plaintiff  recoirer  less  damages  than  40«.,  he  will  not  be  entitled  to  recover  stat.  3  &  4 
or  obtain  from  the  defendant  in  respect  of  such  verdict  any  costs  whatever,  ^^^^  ^'  ^^' 
unless  the  judge  certify  that  a  question  of  right  was  involved.  (.5) 

In  GiUett  v.  Chreen  (6),  which  was  an  action  on  the  case  for  the  infringe-  An  action  on 
went  of  a  patent,  it  appeared,  that  a  prior  action  had  been  tried  between  ^®  ^^'^ 
the  same  parties,  in  which  the  plaintiff  obtained  a  verdict,  and  the  judge  operation  of 
certified   under  stat.   S^%  Will.  4.  c.  83.  s.  3.  that   the   validity  of  the  stat.  3  &  4 
patent  came  in  question  before  him.     The  certificate  was  given  in  evidence  ^  g   notwith- 
on  the  trial  of  a  second  action,  which  was  tried  before  Lord  Abinger  on  standing  the 
July  13.   1840,  when  the  plaintiff  again  obtained  a  verdict  for  nominal  Provisions  of 
damages.     Ten  days  before  the  second  trial  stat.  3  &  4  Vict.  c.  24.  came  will.  4.  c  83. 
ioto  operation,  but  no  application  was  made  to  the  Lord  Chief  Baron  at  s.  3. 
the  trial  to  certify,  under  that  statute,  that  the  action  was 'brought  to  try 
a  Tv^L     The   master  refused  to  tax  the  plaintiff  treble  costs  under  stat. 
5  &  6  Will.  4.  c.  83.  s.  3.,  on  the  ground  that  the  case  fell  within  the  pro- 
▼isiooi  o^  stat.  3  &  4  Vict  c.  24.  s.  2.     Upon  such  facts  Mr.  Baron  Parke  juj^jnent  of 
observed,  *^  This  is  certainly  an  unfortunate  case;  but  it  is  clear  that  it  Mr.  Baron 
falls  within  the  act  of  S  &  4  Vict.,  which  applies  to  *  any  action  of  tres-  ^^q^^ 
pass  on  the  case.*     Then  it  is  said,  the  Lord  Chief  Baron  has  still  the 
power  of  certifying ;  but  that  is  not  so :  the  statute  expressly  directs  that 
the  plaintiff  shall  not  recover  costs  where  the  damages  are  under  40s.,  unless 

(1)  1  Esp.  N.  P.  C.  148.  (3)   Croflt   v.    Waterhouse,  3  Bing.   321. 

(S)  Vide  etiam  Hart  ▼.  Ba$iett  Sir  T.  Lack  v.  Steward,  4  C.  &  P.  106. 
bnes,  156.  WUJkes  ▼.  Hungerford  Market  (4)  Antd,  2370.  tit  Licsnsc. 
Smuji.  2  Bing.  N.  C.  281.  (5)  SUt.  3&4  Vict  c.  24.,  ante,  228. 

(6)  7  M.  &  W.  347. 
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LmiTATioN  or 
Action  —  Pae- 
ticulars  of 
Demand — 
Dam  AOK8  — 
Cons  —  JuiKS- 

MXMT. 


The  power  of 
judging  88  to 
"  the  right " 
under  stat.  S  & 
4  Vict  c.  24. 
is  vested  in  the 
judge  at  Nisi 
Prius. 

Judgment  of 
Mr.  Justice 
Msule  in  Shut- 
tkwofih  V. 
Cocker, 


JtlMXEllT. 


the  judge  *  shall  immediately  afterwards  certify '  that  the  action  was 
brought  to  try  a  right,  &c.  It  may  even  be  a  question,  whether  the  judge 
could  grant  the  certificate  after  another  cause  had  been  called  oii.**(l) 

In  Shuttleworth  v.  Cocker  (2),  which  was  an  action  for  a  nuisance,  the  plain- 
tiff alleged,  that  he  was  possessed  of  a  certain  messuage,  and  that  the  defendant 
being  possessed  of  a  certain  mill  and  workshop,  so  wrongfully  used  certain  en- 
gines, funnels,  chimneys,  and  manufactories,  as  that  a  noise,  smoke, and  delete 
rious  dust  came  therefrom,  and  injured  the  plaintiff's  house,  and  madeitnnin- 
habitable :  the  defendant  pleaded  not  guilty : — It  was  held,  that  the  action 
was  brought  to  try  a  right  beyond  the  mere  right  to  recover  damages,  and  was 
within  the  principle  of  stat  3  &  4  Vict,  c  24.  s.  2.,  and  that  U.  damages  odIj 
having  been  given  by  the  jury,  the  judge  was  empowered  to  certify,  to  give 
the  plaintiff  his  costs ;  Mr.  Justice  Maule  observing,  ^  It  is  quite  beside 
the  intention  of  the  act,  that  any  opinion  shall  be  expressed,  whether  any 
question  of  right  came  in  issue  at  the  trial,  because  the  real  object  whidi 
the  legislature  had  in  passing  it,  wbjs  to  prevent  actions  for  damages.  1 
think,  therefore,  that  there  is  no  doubt  that  this  is  a  case  in  which  the 
leartfed  judge  had  a  right  to  grant  his  certificate.  Then  if  that  be  bo,  lU 
that  has  been  said  with  respect  to  what  passed  at  the  trial,  has  nothing  to 
do  with  the  question  now  before  the  court,  because  it  is  clear,  that  the 
power  of  judging  as  to  the  right  is  vested  in  the  judge  at  Nisi  Prius,  witboot 
being  subject  to  any  review  of  the  court  from  which  the  record  Lssued.** 

In  an  action  on  the  case  for  negligently  exposing  ploughshares  in  a 
highway,  whereby  the  plaintiff  sustained  severe  injury ;  the  jury  baling 
given  a  verdict  for  Is.  damages,  and  the  judge,  having  refused  to  certify, 
thinking  the  case  not  to  be  within  the  statute: — It  was  holden (3)i  that 
the  plaintiff  was  not  entitled  to  costs. 

The  Judgment  in  actions  of  case  has  been  previously  noticed.  (4) 

On  motion  for  judgment  on  a  defendant  indicted  for  a  nuisance,  wben 
a  verdict  subject  to  a  reference  to  an  arbitrator  has  been  consented  to,  tbe 
defendant  is  entitled  to  notice  of  the  motion,  and  also  to  copies  of  tbe 
affidavits  on  which  the  motipn  is  to  be  made.  If  the  verdict  remain  no- 
disturbed  by  the  award,  the  prosecutor  may  either  move  for  judgmeot 
pursuant  to  the  verdict,  or  for  an  attachment  against  defendant  for  tbe  non 
performance  of  the  award.  (5) 


(1)  In  Thompmm  t.  Gihaon,  8  M.  &  W. 
281.«  which  was  an  action  for  a  nuisance  to 
the  phiintifiPs  market,  and  the  last  cause  to  be 
tried  at  an  assizes,  the  verdict  was  found  for 
the  phuntiff*  with  nominal  damages,  and  the 
judge  adjourned  the  court  to  his  lodgings. 
No  application  was  made  in  court  for  a  cer- 
tificate under  stat.  S  &  4  Vict.  c.  24.  {anti, 
228. ),  that  the  action  was  brought  to  try  a 
right;  but  the  plaintifTs  counsel  followed 
the  judge  to  his  lodgings,  and  there  within  a 
quarter  of  an  hour  after  the  delivery  of  the 


verdict  obtained  from  him  such  a  oerffi- 
cate :  —  It  was  holden  to  be  good,  becsn*  ** 
certificate  is  to  be  «*  the  result  of  tbe  jo^' 
impression  at  the  time,"  "that  is,  »P»  * 
other  matter  than  the  fiwjts  of  the  cause,  vi 
as  soon  as  conveniently  may  be  aftff  »« 
verdict." 

(2)  9  Dowl.  P.  C  88..  vide  etiam  Bt^ 
V.  HoUier,  1  ibid.  N.  S.  32. 

(3)  Marriott  v.  Stanley,  2  Scott,  N.  R- ». 

(4)  Ami,  1026.  ^ 

(5)  Reffina  v.  Gore,  8  DowL  P.  C  10*. 
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PARTNERS. 

1.  Generally,  pp.  2376—2378. 

2.  Who  can  or  cannot  bb  Partners,  pp.  2378,  2379. 
S.  Who  are  or  are  not  Partners^  pp.  2379 — 2385. 

Who  aks  fab,tvku  —  Thef  must  he  a  eomjmmton  of  profit — Atthovgh  iJu  thare* 
m  a  partnenhip  mutt  be  joints  it  is  not  requieiU  that  they  thovld  he  equal'—  Con- 
TiKozMT  iimRcsT— Who  ark  not  partners —  To  eonetitute  a  cmnmunion  of 
profit^  the  intereat  in  the  profit  mnU  he  mutual —  Persone  acting  aafaetort,  brokere, 
w  eemanta  •—  Annmitante  —  Where  a  trader  entert  into  dealinge  unconnected  with 
hie  trade  —  Conveyance  of  a  chattel  —  Interference  as  an  adviser  —  Party  can~ 
not  he  liable  as  a  partner^  unless  he  uku  a  partner  at  the  time  of  the  contract  — 
Persons  assocjatsd  to  acquire  a  turnpkk  act  —  Msmbcrs  or  clubs,  or  or 
PRIVATE  societies  —  Membbrs  OF  JOINT  STOCK  COMPANIKS  — Judgment  of  Mr, 
Justice  Parhe  in  Dickinson  v,  VRlpy  —  Judgment  of  Lord  Ahinger  in  Pitchford 
r.  Drtis  —  Judgment  of  ChUf  Justice  TuuUU  in  Fox  v.  Clifton  —  Mkmbkrs  op 

MIKINO  CONCKRNS. 

i.  What  can  or  cannot  be  the  Subject  op  Partnership,  pp.  2385, 
2386. 

Pctrtnership  may  exist  in  any  business  which  is  not  a  mere  persomd  office '—  Where 
subject  of  the  contract  is  malum  prohibitum,  or  malum  in  se  —  Judgment  of 
Lord  Mansfidd  in  Holman  v.  Jackson  —  Contra^  contrary  to  law  —  Usurious 
contracts  —  Where  non  omission  of  the  directions  of  an  act  of  parliament  is  not 
pernicious  to  the  ptAHc, 

5.  Actions  by  Partners,  pp.  2386 — ^2396. 

Generaify  —  Bonds —  Effect  of  a  bond  given  to  a  firm,  and  the  subsequent  rethrew 
ment  of  one  of  its  members  —  Judgment  of  Chief  Justice  De  Grey  in  Wright  v, 
Ruasel  —  Judgment  of  Chief  Justice  Mansfield  in  Weston  v.  Barton — Bond 
made  to  partners,  their  heirs  and  assigns,  |rc.  —  Bond  may  he  drawn  to  make 
the  obligor  answerable  to  all  changes  in  a  partnership  firm  —  Guarantees 
—  AssuBCPsiT  —  Where  a  joint  interest  must  he  ^ewn  —  When  deed  ought  to  he 
produced  to  shew,  that  the  plaintiff  had  a  right  to  sue — Bills  or  notes — Rights 
of  poitnets  under  accounts  current  with  their  creditors  —  Party  with  whom  the 
contract  has  been  made  can  maintain  assumpsit  per  se  —  When  business  carried  on 
m  the  names  of  several,  who  are  not  in  fact  partners  —  Where  one  member  of  a  part' 
nership  becomes  banknqit,  the  other  cO'partners  may  sue  in  the  pa^itnership  name  — 
When  action  cannot  be  maintained  —  Where  one  partner  a  member  of  two 
firms  —  Payment  to  one  partner  is  a  payment  to  M«  firm^ —  Where  one  of  several 
plaintiffs  autnot  recover  — -  When  assignees  cannot  maintain  assumpsit  or  trover — 
Actions  by  partners  inter  be  —  Question  of  partnership  inter  se  —  Thrts  by 
partners  inter  se  —  Covenant  inter  se  —  Debt  on  an  award  —  Judgment  of  Mr. 
JuMtice  Burrough  in  Winter  r.  White  —  Assumpsit  —  Personal  office  or  employ-' 
ment — Recovery  of  general  balance — Contribution  —  When  partner- 

SHIF  DISSOLVED. 

6.  Actions  against  Partners,  pp.  2396— 24}20. 

I.   Generally,  pp.  2S96 — ^2398. 

Identity  of  partners  —  Notice  to  'one  partner  equivalent  to  all'—  Payment  by  one  of 
several  partners,  is  a  payment  by  all -^  Belease  to  one  partner  will  operate  as  a 
release  to  his  co-partners— Covenant  not  to  sue,  wHl  not  operate  as  a  release. 

II.  Commencement  of  Liabiutibs,  pp.  3398 — ^2400. 

III.  Incoming  Partners,  pp.2400 — 2402. 

ly.  Dormant  Partnkrs,  p.  2402. 
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V.  Retieino  Paetkbm,  pp.  2402 — 2408. 
VI.  Dkckased  Partner's  Estate,  pp.  2408,  2409. 

VI  I.  LiABiUTT  or  Farthers  for  the  Acts  or  their  Co-partvsrs,  pp^  S409— 3420. 

One  partner  may  pkdge  ike  credit  of  hii  cO'partneri  to  any  amount  — •  PnminMf 

payment  of  a  partnership  debt  —  A  partner  giving  a  partnership  fnflj  and  vuUr' 

taking  to  the  acceptor  to  provide  for  it  when  dm —  A  payment  by  ome  partaer^  mB 

take  a  ease  out  of  the  Statute  of  Limitations —  Signatmre  of  one  paiUier  hiwds  the 

firm —  Indorsement  on  a  note  different  from  that  of  the  firm —  Whether  a  toArad 

signed  by  some  of  the  firm  binds  the  others,  it  a  queetion  of  fact  —  Acts  and  ana^ 

anees  of  one  partner  bind  the  firm  —  Performance  of  a  particnlar  undertaking^' 

Reference  to  arhitraticn  —  Guarantee  —  Judgment  of  Lord  Eldam  in  Exp. 

Nolte  —  Execution  of  power  of  attorney  —  Release  bt  one  Partner  —  Staf 

of  proceedings  —  Substitution  of  service — Service  in  ejectment  —  Entry  of  appear^ 

once  for  co-partners —  When  the  contract  is  several  in  law  —  Jwigmatef 

Mr.  Justice  Bayley  in  Loyd  v.  Freshfietd  —  Judgment  of  Lord  GmmisMmm 

Eyre  and  Ashhurst  in  Exp,  Agaee — Where  the  contract  is  bt  did— 

Fraudulent  acts  op  a  copartner  —  Jiul^meiil  of  Lord  Eldon  in  Exp.  Boobo* 

nus  —  Judgment  of  Lord  Kenyan  in  Arden  r.  Sharpe — Torts  bt  a  co-pabtjem. 


7.  Dissolution  of  Partnership,  pp.  2421 — 2423. 


K>v-,.  of  equity  will  dissolve  a  partnership  —  «»«»...»y  ^  ««*  ^  .--*  — 

Wilful  acts  of  fraud  or  bad  faith  —  Want  of  prudence  or  ability,  not  grounds  ftr 

a  dissolution  —  Death  of  one  of  the  partners  —  Notice  of  a  dissolution  given  kf 

a  partner,  is  conclusive  as  against  him. 

8.  Evidence^  pp.  2423 — ^2428. 

AU  who  sue  fnust  be  partners,  and  partners  at  the  time  the  contract  was  mads^ 
Dormant  partner  retiring,  but  goods  supplied  previous  to  the  dissolution  —  Ae- 
eumption  of  the  right  of  one  partner  to  bind  the  other,  may  be  rebutted  —  Efid  tf 
receipts  —  Proof  of  partnership —  Admissions  of  partnk&s  —  ConPEnicr 
OF  co-contractors  —  Proof  bt  dissolution. 


GXNXRALLT. 


Delectus  per^ 
Monet  so  requi- 
site, that  an 
executor  does 
not  succeed  to 
the  condition 
of  a  partner. 

Ostensible 
partner. 

Nominal  part 
ner. 

Dormant  part- 
ner. 

Union  of  pro- 


1.  Generally. 

Pufrendorf(l)  thus  describes  a  partnership :  —  "  Contractus  societitb  est, 
quo  duo  pluresve  inter  se  pecuniam,  res»  aut  operas  conferuDt»  eo  fine,  at 
quod  inae  redit  lucri  inter  singulos  pro  rati  dividatur." 

Mr.  Collyer  (2)  has  adopted  a  construction  essentially  sintiilar,  having  de 
fined  a  partnership,  as  between  the  parties  themselves,  to  be  a  ''  vdontair 
contract  between  two  or  more  persons  for  joining  together  their  money,  goods, 
labour,  and  skill,  or  any  or  all  of  them,  under  an  understanding  that  there 
shall  be  a  communion  of  profit  between  them,  and  for  the  purpose  of  carry- 
ing on  a  legal  trade,  business,  or  adventure." 

The  delectus  personce  is  so  essentially  necessary  to  the  constitution  of  a 
partnership,  that  even  the  executors  and  representatives  of  partners  them- 
selves do  not«  in  their  capacity  of  executors  or  representatives^  succeed  to 
the  state  and  condition  of  partners. 

An  ostensible  partner  is  he  whose  name  appears  to  the  world  as  that  of  i 
partner.  A  nominal  partner  is  an  ostensible  partner^  having  no  intoest  in 
the  firm.  A  dormant  partner  is  he  whose  name  and  transactions  as  a  paiioer 
are  professedly  concealed  from  the  world.  When  they  are  actually  vBr 
known  to  the  world,  he  is,  more  strictly  speaking,  a  secret  partner. 

The  parties  must  unite  their  money^  goods,  labour,  or  skill,  for  the  pu^ 
poses  of  trade :  one  partner,  therefore,  may  bring  into  the  trade  mooej* 


( I )  Lib.  V.  c.  8. 


(S)  On  Partnership,  Sd  ed.  S. 


PARTNERS.  2S77 

another  goods,  and  a  third  labour  or  skill,  and  they  will  thenceforth  be  Gsnbeallt. 
partners  between  themselves,  provided  they  share  proportionally  the  profit  ^rtyand  la^ 
and  loss  of  the  concern.  ( 1 )  bour. 

If  a  broker  agree  to  participate  in  the  profits  of  the  goods  which  he  is 
employed  to  sell,  such  agreement  will  not  make  him  a  partner  with  his 
principal  in  the  goods  themselves,  whatever  it  may  do  in  the  profits ;  but  his 
being  a  broker  will  be  strong  evidence  against  his  partnership  in  the 
goods.  (2) 

Altbough  one  person  supply  goods  for  an  adventure,  and  another  only 
bis  time,  trouble,  and  credit,  yet  if  there  be  words  in  the  agreement  im- 
piyiog  a  joint  undertaking,  these  words  will  be  deemed  evidence  of  an  inten- 
tion to  share  jointly  the  goods,  and  the  parties  will  be  adjudged  partners 
therein,  and  the  evidence  will  be  rendered  stronger  in  favour  of  the  part- 
nership if  the  agent  partner  be  not  a  btoker.  (8) 

**  Partners  themselves  are  clearly  joint  tenants  in   the  stock  and  all   Bbnkpiciai. 
effects."    "They  are8eised;>crmye^/»r  toM/."(4)     However,  though  they   ^""»*»'»- 
are  joint  tenants  of  all  the  partnership  stock  during  their  lives,  yet,  at  least  joint^tenants 
in  sach  part  of  it  as  is  moveable,  there  is  no  survivorship,  either  at  law  or  in  %he  stock 
equity.  (5)  *°^  «^«^^ 

The  right  of  lien  is  vested  in  the  partners  individually  in  the  partnership  Each  of  the 
stock  for  the  amount  of  his  share,  and  for  moneys  advanced  by  him  beyond  gp^^^^lf "  * 
that  amount  for  the  use  of  the  co-partnership  (6) ;  but,  as  observed  by  the  partnership 
Lord  Hardwicke  in  West  v.  Skip  (7),  "  at  the  same  time,  when  an  account  ^^^'  ^^l^  *^e 
is  to  be  taken,  each  is  entitled  to  be  allowed  against  the  other  every  thing  vances  madehy 
he  has  advanced  or  brought  in  ajs  a  partnership  transaction,  and  to  charge  ^i™* 
the  other  in  the  account  with  what  that  other  has  not  brought  in,  or  has  Judgment  of 
taken  out  more  than  he  ought,  and  nothing  is  to  be  considered  as  his  share,  ^icke  in^fFut 
hut  his  proportion  of  the  residue  on  balance  of  the  account"  ▼.  Skip, 

The  lien  which  a  partner  has  upon  the  partnership  stock  **  is  not  con- 
sidered as  appropriated  to  the  stock  brought  in,  but  to  every  thing  coming 
in  lieu  during  the  continuance  or  after  the  determination  of  the  partner- 
ship." (8) 

Upon  the  death  of  a  partner,  his  partnership  property  devolves,  after  Share  of  de- 
payment  of  all  legal  and  equitable  demands,  to  his  personal  representatives  ^^J;    '^^^'^ 
AS  tenants  in  common  with  the  surviving  partners  (9) ;  but  rights  of  action  ghip  effects, 
survive  to  the  partnership.  (10)  devolves  to  his 

The  term  ''  good  will "  is  applied  either  to  an  advantage  arising  from 
the  fact  of  sole  ownership  simply,  without  reference  to  other  persons;— or  wSr*  defined. 
as  an  advantage  arising  from  the  fact  of  sole  ownership  to  the  exclusion  of 
other  persons.  (11) 

(1)  IVacocA  T.  Feaeoek,  16  Ves.  49.  Reid  (6)  West  v.  Skip,  1  Ves.  sen.  242.  Exp. 
V.  ffoHiiuhead,  4  B.  &  C.  878.     7  D.  &  R.     Rt^fin,  6  Yes.  119. 

44.    Meyer  ▼.  Sharpe,  5  Taunt.  74.     Cheap  (7)  1  Ves.  sen.  241. 

▼.  Cramond^  4  B.  &  A.  663.  (8)  Per  Lord  Hardwicke  in  West  v.  Skipt 

(2)  Smith  T.  Wateon,  2  B.  &  C.  401.  ibid.  243.    Skipp  v.  Harwood,  2  Swanst.  586. 

(3)  Heid  v.  HoUinAead,  4  ibid.  867.  (9)  Jaekton  v.  Jackson,  7  Ves.  535.  9 
CoUjer  on  Partnership,  1 12.  ibid.  591.     HaU  v.  Dightf,  4  Bro.  P.  C.  224. 

(4)  IW  Lord  Hardwicke  in  West  ▼.  Skip,  Belt  v.  JPAyn,  7  Ves.  453.  Balmain  v  Shore^ 
1  Ves.  sen.  342*  9  ibid.  500. 

(5)  Co.  Litt.  182.  (a.),  9id»  etiam  Com.  (10)  Smith  v.  Smith,  5  Ves.  189.  Forster 
Big.  Merchant,  (D.).  Jeffereys  ▼.  SmaU,  1  v.  Hale,  ibid.  308.  Martin  v.  Crompe,  1  Ld. 
Vem.  217.  Raym.  340. 

(11)  Collyer  on  Partnership,  102. 
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GXNK&ALLT. 

•*  Good  wUl " 
arising  from 
the  fact  of  sole 
ownership,  to 
the  exclusion 
of  other  per- 
sons. 

«  Good  wUl " 
arising  from 
the  fiict  of 
•*  sole  owner- 
ship," simply 
without  re- 
ference to  other 
persons. 

Partners  can 
convert  their 
joint  property, 
into  the  sepa- 
rate property 
of  an  indi- 
vidual. 


The  latter  species  of  good  will  is  founded  in  special  contract,  and  is  a 
commodity  upon  which  a  valuation  may  be  fixed.  (1) 

The  former  species  of  good  will  is  not  founded  in  special  contract,  bat  is 
a  combination  of  accidental  circumstances,  as  the  existence  and  celebrity  of 
the  house,  the  skill  and  affluence  of  the  trader,  or  the  prejudices  and  oeco- 
sities  of  the  customer.  This,  therefore^  is  not  a  tangible  interest;  itisDOt 
a  commodity  on  which  a  specific  value  can  be  placed,  or  for  which  a  dd- 
nite  allowance  can  be  made  (2) :  —  neither  is  the  good  will  in  a  busmesB  of 
a  personal  nature  assets  in  the  hands  of  an  administrator.  (3) 

Partners  may,  by  their  acts,  convert  the  joint  property  of  the  geoenl 
partnership  into  the  separate  property  of  an  individual,  or  into  the  joint 
property  of  two  or  more  partners,  or  e  conveno  ;  and,  if  done  hondfidtt  and 
for  a  valuable- consideration,  are  binding  upon  third  persons. 

But  if  the  joint  property  be  converted  bond  fide  into  separste  property  of 
one  partner,  it  immediately  becomes  the  fund  for  the  payment  of  the  sepa- 
rate creditors  of  that  partner  in  the  first  instance ;  and  then,  if  anj  tlu&g 
remains,  of  the  joint  creditor.  (4) 


2.  Who  can  or  cannot  be  Partners. 


Who  can  oa 

CAHVOT  BE 
FAaTKKRS. 

Stats.  1  &  2 
Vict.  c.  96.,  6 
Geo.  4.  c.  4d., 
and  4&  5  Vict, 
c.  14. 

Stat.  7  WilL  4. 
&  1  Vict 
c.  73. 


Provisions  have  been  made  by  various  statutes  by  which  persons  incor- 
porated for  certain  purposes  can  sue  and  be  sued  by  certain  officers  therein 
named. 

Thus,  stats.  1  &  2  Vict  c  96.  (after  reciting  stat  7  Geo.  4.  c.  46.)  vA 
6  Geo.  4.  c.  42.  make  provisions  for  regulating  the  co-partnerships  of 
bankers^  and  stat  4  &  5  Vict  c.  14.  authorises  spiritual  persons  to  heeomc 
partners  in  banks  and  other  commercial  companies. 

By  stat  7  Will.  4.  &  1  Vict.  c.  73.  the  crown  can  grant  certain  powers 
and  immunities  to  members  of  trading  and  other  companies  by  patent;  e.^* 
unincorporated  companies  may  receive  privileges,  as  if  they  were  iDCoipo- 
rated ;  individual  liability  of  members  may  be  limited ;  a  power  of  suing  and 
being  sued  by  certain  officers ;  and  that  such  officers  and  members  may  be 
competent  witnesses.  (5) 


(1 )  Kennedy  ▼.  Zee,  3  Mer.  441.  Farr  ▼« 
l*tarce,  3  Madd.  74. 

(2)  Crutwell  ▼.  Xye,  1  Rose,  123.  Farr 
V,  Pbarce,  3  Madd.  78. 

(3)  Spicer  v.  Jame»,  Rolls,  M.  T.  1830,  cit 
Colly er  on  Partnership,  104. 

(4)  Collyer  on  Partnership,  113. 

(5)  Where  in  a  declaration  the  defendant 
was  described  as  the  secretary  of  a  public 
company,  and  a  cause  of  action  against  the 
company  was  set  forth,  the  court,  after  ver- 
dict for  the  plaintiflT,  refused  to  allow  an 
amendment  in  the  declaration,  by  inserting 
that  the  company  were  trading  under  letters 
patent  of  her  migesty,  empowering  them  to 
sue  and  be  sued  in  the  name  of  one  of  the 
two  public  officers  to  be  appointed  by  them 
for  that  purpose,  and  that  the  defendant  was 
one  of  such  officers,  duly  appointed  to  sue 


and  be  sued  for  and  on  bdialf  of  tbe  oobh 
pany,  and  duly  roistered  as  sacfa  offioSt 
pursuant  to  stat.  7  Will  4.  &  1  Viet  e.  7S, 
except  upon  the  terms  of  the  plaintiff^  ^• 
ing  the  costs  of  the  motion*  and  of  s  wt/o/m 
in  arrest  of  judgment,  and  of  foregoin;  the 
costs  of  the  trial.  GoBmoaf  ▼.  Bltaim,  1 
M4  &  G.  247. 

Where  judgment  has  been  obtained againrt 
the  public  officer  of  a  banking  co-partnenbipi 
sued  on  their  behalf,  under  stat.  7  Gea  4. 
c.  46.  ss.  9.  18,  13.,  the  proper  moderfp»»- 
ceeding  to  execution  agaiiist  a  partiealir 
partner  (not  being  such  officer),  is  by  ion 
facias  /  but  the  court  will  not  aUow  a  sug^t^ 
tion  to  be  entered  for  that  purpose  oi  «ff- 
davit,  shewing  tbe  individual  to  be  a  pcrtaer. 
Bo§anquel  v.  Eansfard,  11  A.&  £.5S0. 
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Any  person  of  sound  mind,  and  not  under  any  legal  restraint,  or  an  Who  can  ok 
infant,  may  be  a  partner.  ( 1 )  Part^b^^ 

An  alien  ami  may  be  a  partner ;  and  it  seems,  that  by  the  custom  of 


London  a  feme  covert  trading  -  separately  from  her  husband  may  be  a  •^1^^°- 
partner.  (2) 

All  traders,  and  other  persons  who  do  not  come  strictly  under  that  deno-  Liability  to 
mination,  may  be  partners ;  and  a  liability  to  the  bankrupt  laws  is  not  a  |^^    not'a^' 
necessary  ingredient  in  a  partnership.  (3)  cessary  ingre- 

Persons,  without  being  partners  generally  in  trade^  may  be  partners  in  a  dient  m  a  part- 
particular  adventure  (4),  as  if  two  persons  agree  to  share  the  profit  and  p 
loss  of  certain  goods  which  are  in  the  hands  of  a  factor  for  sale  (5),  or  if  particular  ad- 
a  number  of  persons  associate  together,  and  subscribe  sums  of  money  for  ▼enture. 
the  purpose  of  obtaining  a  bill  in  parliament  to  make  a  railway.  (6) 

A  partnership  between  persons  as  attorneys,  when  any  of  them  are  not  Partnership 
duly  qualified,  is  illegal.  (7)  ^^'^^one*©?'" 

A  feme  covert  (8),  an  Englishman  domiciled  in  a  foreign  country  at  war  T^hom  is  not 
with  this  country,  and  an  alien  enemy  (9),  cannot  be  partners.  (10)  ^^ly  qualified. 

A  person  in  a  state  of  intoxication  is  incapable  of  contracting  a  partner-  ^«™e  covert, 
ship  agreement,  because  he  has  not  an  <^  agreeing  mind."  (11)  ^^^^  enemy. 

Jd  a  mere  personal  office  there  cannot  be  a  partnership — such  as  a  sheriff's  P«"o«\'°  «  . 

i^-viP/io\  1     •       1     1    /io\  state  of  intoxi- 

baihff  (12),  or  replevin  clerk.  (13)  cation. 

Personal  oflSce. 


3.  Who  are  or  are  not  Partners. 

A  partnership  is  created  by  an  agreement  for  a  participation  in  profits,  or  Who  ars  or 
their  application.  (14)  arb  not  Pa  rt- 

To  constitute  a  partnership  between  the  parties  themselves,  there  must  be  ,j-    '  . 

a  communion  of  profit  between  them.  A  communion  of  profit  implies  a  a  communion 
communion  of  loss,  for  '*  every  man  who  has  a  share  of  the  profits  of  a  of  profit 
^nde^  ought  abo  to  bear  his  share  of  the  loss."  (15)  But  a  partnership  may 
be  without  participation  of  profit  by  a  party  lending  his  name,  though  con- 
tracting, that  he  shall  suffer  no  loss.  (16)  In  such  a  case  he  will  still  be  a 
partner,  enjoying,  in  addition  to  the  advantages  of  partnership,  the  indem- 
nity afforded  him  by  his  companions.  (17) 

By  a  communion  of  profit  is  intended,  a  joint  and  mutual  interest  in  Although  the 

(1)  Fitk  anti,  a047,  ^t.  IttWAVT.    Hotty.     0*Medleif  v.  Wihon,  I  Camp.  482.     BoberU 
Ward,  8tr.  939.      Warwick  ▼.  Bruce,  2  M.  &     v.  Hardy,  3  M.  &  S.  533. 

*  205,  (10)  Exp.  BagUhole,  18  Ves.  528.  1  Rose, 

(2)  Beard  ▼.  Webb,  2  B.  &  P.  93.  271. 

(S)  Cooper.  Epre,lHea,B]aeluS7^  Waugh  (11)  i^  Lord  Ellenborough  in  PUiY. 

▼.  Carver,  2  ibid.  235.,  et  Tide  BoviU  ▼.  Ham-  Smith,  3  Camp.  33.,  et  vide  Fettion  v.  Hollo- 

mud,  6  B.  Sc  C.  149.     Cheap  v.  Cramond,  4  way,  1  Stark.  126. 

£.&  A.663.  (12)  Jone   v.  P^rc/utrd,  2  Esp.  N.  P.  C. 

(4)  Exp.  GeUar,  1  Rose,  297.  508. 

(5)  Salomons  t.  Niuen,  2  T.  R.  675.  (13)  Brandon  ▼.  Hubbard,  4  Moore,  363. 

(6)  Hobnee  ▼.  Htygine,  1  B.  &  C.  74.  (14)  Exp.  Langdale,  2  Rose,  444.  18  Ves. 

(7)  Hopkmeon  y.  Smith,  1  Bing.  13.     In  300.      Tene^  v.  Boberte,  6  Madd.  145. 
nJaekeon,  1  B.  &  C.  270.     In  re  dark,  3  (15)  Per  De  Grey  C.  J.  in  Grace  y.  Smith, 
O.  &  R.  26a      Stat  22  Geo.  2.  c.  46.  s.  11.  2  W.  Black.  999.     Dry  v.  Boiwett,  1  Camp. 

(8)  Coeio  ▼.  De  Bemalee,  R.  &  M.  102.  829.     CoUyer  on  Partnership,  21. 
1  C  <k  P.  966.      Gow  on  Partners,  2.  (16)  Exp.  Wateon,  19  Ves.  459. 

(9)  3i>ComuU  ▼.  Hector,  3  B.  &  P.  113.,  (17)  Fereday  ▼.  Hordenh  Jacob,  145. 
et  Tide  Attreiekt  ▼.  Suetmann,  2  V.  &  B.  323. 
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Who  arc  or 

▲RK  NOT  FaRT- 
KBR8. 

shares  in  a  part- 
nership must  be 
joint,  it  is  not 
requisite  that 
they  should  be 
equal. 


CoMTIMOXirT 

Intkrkst. 


Who  ark  not 
Fartnbrs. 


To  constitute 
a  communion 
of  profit,  the 
interest  in  the 
profit  must  be 
mutual. 


profit ;  first,  the  interest  must  be  joint,  for  although  persons  may  be  jointly 
concerned  in  the  purchase  of  goods,  yet  if  they  be  not  jointly  concerned  in 
the  profit  arising  from  the  goods  when  purchased,  they  are  not  partoen 
inter  se,  (I) 

Although  the  shares  in  a  partnership  must  be  joint,  it  is  not  necessary  that 
they  should  be  equal :  thus,  where  two  persons  are  engaged  in  running  a 
coach,  one  of  them  finding  horses  for  one  part  of  the  road,  and  the  other 
finding  horses  for  another  part  of  the  road,  and  the  profits  of  each  party  are 
calculated  according  to  the  number  of  miles  covered  by  hui  own  horses,  and 
one  party  receives  the  fares  and  renders  an  account  thereof  to  the  other 
party  every  week  —  these  parties  are  partners.  (2) 

A  contingent  interest  in  the  profits  will  make  a  man  a  partner  pro  AmIo, 
though  he  may  have  parted  with  every  other  interest  as  a  partner.  Thus, 
where  a  retiring  partner,  by  an  agreement  in  writing,  assigns  and  selk  all 
the  stock,  debts,  &e.  to  the  continuing  partner,  who  agrees  to  pay  a  debt 
owing  by  the  retiring  partner,  and  also  to  pay  him  an  annuity  oflOOiftr 
annum,  for  the  due  payment  of  which  the  agreement  recited,  that  the  father 
of  the  continuing  partner,  who  was  not  a  party  thereto,  would  be  security: 
—  It  was  held  to  be  an  executory  agreement ;  and  that  the  father  refusing 
to  become  security,  the  partnership  stock,  &c.  was  not  thereby  transferred 
to  the  continuing  partner.  (8) 

If  two  persons  agree  to  share  the  profits  of  a  trade  or  adventure,  they 
will  be  partners  in  those  profits ;  but  if  one  be  a  mere  servant  or  agent  of  the 
other,  and  receive  his  share  of  the  profits  in  lieu  of  wages,  then,  as  there 
is  no  mutuality  between  the  parties,  they  are  not  partners.  (4) 

In  order  to  constiti^te  a  communion  of  profit  between  the  parties,  the 
interest  in  the  profit  must  be  mutual ;  that  is,  each  person  must  have  a 
specific  interest  in  the  profits  as  a  principal  trader,  or  he  is  not  a  partner. 

In  Barklie  v.  Scott (5)  Mr.  Justice  Burton  observed,  "If  a  parent  deposit 
1000/.  in  a  partnership  concern  as  a  capital  for  an  infant  son,  and  reserre 
no  power  over  either  it  or  the  profits,  he  does  not  thereby  make  himself 
liable  as  a  partner ;"  but  that  it  would  be  otherwise,  **  if  he  embark  it  in  his 
son's  name,  reserving  to  himself  the  power  of  drawing  it  or  any  profits  out," 
or  of  **  calling  the  other  partners  to  an  account,  or  of  having  the  moDey  or 
any  profits  thereof,  paid  to  him  as  a  trustee  for  his  son,  though  liable  after- 
wards to  account  with  him  for  them." 

If  a  person  merely  receive  out  of  the  profits  a  compensation  for  his  trouble 
in  the  character  of  tenant,  agent,  or  servant  of  the  concern,  he  is  not  a  partner. 

Where  A.  purchased  two  bullocks,  and  agreed  to  depasture  them  upon  the 
lands  of  B.,  and  when  fattened  to  sell  them,  and  divide  with  him  the  net  profits: 
— this  was  held  to  be  no  partnership,  but  a  mode  of  paying  for  the  pasture. (6) 

A.,  having  neither  money  nor  credit,  offered  to  B.,  that,  if  he  would  order 
with  him  certain  goods  to  be  shipped  upon  an  adventure,  if  any  profit  sbonld 
arise  from  them,  B.  should  have  half  for  his  trouble ;  B.  having  lent  he 


(1)  Hoare  ▼.  Dawts,  Doug.  371.      Coope 
▼.  Eyre,  1  Hen.  Black.  37. 

(2)  Fremont  v.  Got^iMf,  2  Bing.  171.     I 
C.&  P.  275.   Finekle  v.  Staeetf,  Sel.Ca.Ch.  9. 

(3)  Exp.  WhtOery  Buck,  25. 

(4)  Collyer  on  Partnership,  23.      Wiih- 
inffton  V.   Htrring,  3  M.  &  P.  30.,  sed  vide 


Exp.  Hamper^  17  Vea.  404.  Exp.  Bm- 
landMm,  1  Row,  91.,  et  ride  Exp.  ITt^M 
19  Ves.  459.  Afatr  ▼.  GUnnie,  4  M.  &  & 
240. 

(5)  I  Hudson  ft  Brooke  (Irish),  87. 

(6)  Wish  V.  SmaU,  I  Camp.  SSI.  ■•.  "de 
Benjamin  v.  Puieut,  2  Hen.  Black.  590l 
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credit  on  this  contract,  and  ordered  the  goods  on  their  joint  account,  which  Who  abb  ob 
vere furnished  accordingly,  and  afterwards  paid  for  by  B.  alone: — It  was  ^^^gj**"  Pabt- 

held,  that  such  contract  did  not  constitute  a  partnership  as  between  them-  

selves,  but  only  an  agreement  for  a  compensation  for  trouble  and  credit, 
though  B.  was  liable  as  a  partner  to  third  persons,  creditors.  (1) 

Where  a  merchant  employed  a  broker  to  purchase  goods  on  speculation,  Persons  acting 
and  agreed  verbally  to  allow  him  a  certain  proportion  of  the  profits  arising  "^^''o";  bro- 
from  the  sale  as  a  remuneration  for  his  trouble,  and  by  way  of  brokerage, 
and  that  he  should  also  bear  a  proportion  of  the  losses: — It  was  held,  that 
the  broker  could  not  be  considered  such  a  partner  with  the  merchant,  as  to 
vest  in  him  a  property  in  goods  so  purchased^  or  in  the  proceeds  thereof,  as 
against  the  assignees  of  the  latter,  after  he  became  bankrupt ;  although,  as  to 
third  persons,  he  might  have  been  liable  as  a  partner.  (2) 

Persons  acting  merely  in  the  character  of  servants  in  an  adventure^  and  or  servants, 
receiving  a  certain  share  of  the  profits  in  lieu  of  wages,  are  not  partners  in 
the  undertaking.  (S) 

But  where  A.,  a  merchant  and  insurance  broker,  agreed  to  pay  6.  a 
certain  salary  for  superintending  his  mercantile  concerns,  and  also  agreed 
"  to  allow  Mr.  6.  one-half  of  the  profit  arising  from  my  account  of  insur- 
ances from  the  commencement  of  the  said  account  until  the  present  periods 
or  those  that  may  hereafter  be  done,"  the  parties,  having  acted  on  this  agree- 
ment, were  held  to  be  partners  in  the  insurance  business.  (4) 

Where  there  was  an  agreement  between  the  sole  owner  of  a  lighter  and 
his  man,  that  the  latter  should  work  her,  and  that  the  net  profits  should  be 
equally  divided  between  them: — It  was  held,  that  they  were  partners  in 
the  concern,  and  that  the  man  was  liable  for  repairs  as  well  as  his 
master.  (5) 

But  if  the  agreement  had  been,  that  the  man^  in  consideration  of  working 
the  lighter,  should  receive  half  the  gross  eamings,  it  would  not  have  con- 
stituted a  partnership,  being  a  mode  of  paying  the  man  for  his  labour.  (6) 

Money  lent  to  a  trader  by  a  partner  who  retires  from  business,  at  legal  Annuitants, 
interest,  with  an  additional  annuity  for  a  certain  term  of  years,  is  not  a  con- 
tinuance of  the  partnership  (7) ;  in  fact,  where  money  is  advanced  to  a 
trader,  the  true  criterion  to  consider  is,  **  whether  the  profit  or  premium  is 
certain  and  defined,  or  casual,  indefinite,  and  depending  on  the  accidents 
of  trade.     In  the  former  case  it  is  a  loan,  in  the  latter  a  partnership."  (8) 

But  where  a  person  retired  upon  an  annuity,  receiving  also  a  per  cent- 
age  on  the  profits  of  the  trade,  he  was  held  to  be  a  partner  by  reason  of 
the  latter  situation,  but  not  of  the  former.  (9)     If  a  person  were  to  receive 

• 

an  annuity  in  lieu  of  the  profits  of  a  trade,  and  determinable  on  the  event 
of  the  trade  ceasing,  it  seems  clear,  that  he  would  be  considered  a  partner 
with  the  grantor  of  the  annuity.  (10)     So  if  a  person,  in  compensation  for 

(1)  ffeaketh  r,  Blanehard,  4  East,  143.  A.  1008.     Exp.    Sowlandson,    1    Rose,  91. 

(2)  Smith  V.  Watson,  3  D.  &  R.  751.     2     Exp.  LangddU,  18  Ves.  SCO. 

B.  &  C.  401.,  sed  vide  CoidweU  y.Grtgory,  1  (5)  Dry  v.  BotweU,  1  Camp.  329. 

Price,  119.     IHxm  v.  Cooper,  3  Wils.  40.  (6)  Ibid. 

Set^amin  v.  Porteus,  2  Hen.  Black.  590.  (7)  Grace  ▼.  Smith,  2  W.  Black.  998. 

(3)  WtlhinsoH  v.  Fnuier,  4  Esp.  N.  P.  C.  (8)  Per  Blackstone  J.  ibid.  999. 

182.     Mair  Y.GUnnte,  4  M,&S.  240.    Dry        (9)  Young  v.  AxUU,  cit.  2  Hen.  Black. 
▼.  BoeweR,  1  Camp.  330.  242. 

(4)  KnomUt  t.  Houghton,  Lib.  Reg.  1804,         (10)  Bloram  v.  Pttt,  cit.  2  W.  Black,  999. 
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Wro  ark  or 

ARI  KOV  PaRT- 
XER8. 

Where  a  trader 
enters  into 
dealings  un- 
connected with 
his  trade. 


Conveyance  of 
a  chatteL 

Mere  inter- 
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Judgment  of 


money  leffc  with'  or  lent  to  a  firm»  receives  an  annnity  varying  in  its  amount 
with  the  profits,  he  will  be  a  partner  in  the  concern.  (1 ) 

But  if  A.9  a  trader,  enter  into  a  course  of  dealings  with  B.  in  matters  qd- 
connected  with  his  trade,  as,  for  instance,  in  discounting  bills  merely,  and 
in  the  course  of  such  transaction  introduces  C.  "  as  his  partner,"  this  will 
not  be  sufficient  to  make  C.  chargeable  as  a  general  partner,,  where  be  has 
not  held  himself  out  to  the  world  as  such ;  because  the  introduction  of  Cto 
B.  should  be  taken  secundum  subfedam  maieriam ;  that  is,  as  applying  to 
the  transaction  in  which  A.  was  concerned  with  B.,  the  discounting  of  bifii^ 
to  which  transaction  only  it  should  be  confined.  (2) 

The  signature  of  a  person's  name  to  the  conveyance  of  a  chattel  is  not 
necessarily  an  avowal  of  his  partnership  in  such  chattel.  (S) 

<<  A  stipulation,  that  the  house  shall  be  governed  and  directed  by  apenon'i 
advice,  does  not  constitute  him  a  partner^  nor  give  him  any  legal  ktereitin 
the  firm  ;  it  does  not  hold  him  out  to  the  world  as  a  partner,  nor  gire  him 
any  share  in  the  profits,  nor  empower  him  to  dissolve,  alter,  or  afiect  the 
partnership."  (4) 

Acts  subsequent  to  the  time  of  delivering  goods  on  a  contract,  may  be 
admitted  as  evidence  to  shew,  that  the  goods  were  delivered  on  a  partIM^ 
ship  account,  if  it  were  doubtful  at  the  time  of  the  contract ;  but  if  it  deafly 
appear^  that  no  partnership  existed  at  the  time  of  the  contract,  no  safais- 
quent  act  by  any  person,  who  may  afterwards  become  a  partner,  (noteTen 
an  acknowledgment,  that  he  is  liable,  or  his  accepting  a  bill  of  exchaage 
drawn  on  them  as  partners  for  the  very  goods)  will  make  him  liable  in  an 
action  for  goods  sold  and  delivered^  though  he  will  be  liable  in  an  action  on 
the  bill  of  exchange.  (5) 

Where  a  person  entered  into  an  express  contract  with  a  committee  of  indi- 
viduals, associated  together  for  the  purpose  of  obtaining  an  act  of  pariiament 
for  making  a  turnpike  road,  to  do  certain  work  for  a  specified  sum :  and 
afterwards  caused  his  name  to  be  inserted  in  the  list  of  subscriben  for  two 
shares:— <- It  was  held,  that  he  was  not  thereby  precluded  from  recoferiag 
upon  such  express  contract  (6) 

Clubs  which  are  not  constituted  for  any  purposes  of  profit,  are  exposed 
to  liabilities  similar  in  many  respects  to  those  of  partnership.  Thus,  if  a 
member  of  a  club  order  goods  for  the  benefit  of  all,  every  member  who 
concurs  in  the  order,  or  afterwards  approves  of  it,  is  liable,  unless  it  appear 
that  the  creditor,  at  the  time  of  sale,  gave  credit  to  that  member  only.  (7) 

There  are  some  societies  not  engaged  in  trade,  but  which,  not  partaking 
of  a  corporate  character,  are  dealt  with  in  a  court  of  equity  as  partnerships; 
as  private  societies  for  the  relief  of  the  members  in  case  of  sickness,  &e.(8) 

Every  member  of  a  joint  stock  company  is  liable  in  solidoy  for  debta  oon* 
tracted  on  account  of  the  co-partnership. 

In  Dickinson  v.  Valpy  (9)  Mr.  Justice  Parke  observed,  <<  If  there  is  a  eon- 


(1)  Exp.  ^«efer,  Buck,  48. 
(S)  Per  Lord  Kenyon  in  jD«  Berhom  ▼. 
SmUh,  1  Esp.  N.  P.  C.  29. 

(3)  M'lver  ▼.  Humble,  16  East,  169. 

(4)  Pier  Jebb  J.    in  BarUie  v.   Scoff,   1 
Hudson  &  Brooke  (Irish),  95. 

(5)  SavUU  y.  RoberUon,  4  T.  R.  720. 


(6)  Lucas V.  Beach (Bart,y,l^.&G.in* 

(7)  Veknmey  v.  StricMoMi,  2  Scwk.  4I(^ 
vide  poet,  2385. 

(8)  Collyer  on  Partnership,  31.  cit 
numt  V.  Meredith,  3  V.  &  B.  isa 

(9)  lOB.  &C.142. 
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tract  to  carry  on  any  business  by  way  of  present  partnership  between  a  certain   Who  ark  ok 
definite  number  of  persons,  and  the  terms  of  that  contract  are  unconditional  ^*'  ^^  ^^**'' 


ME&S, 


Mr.  Justice 


and  complete,  then  the  partners  give  to  each  other  an  implied  authority  to 
bind  the  rest  to  a  certain  extent  But  if  a  person  agree  to  become  a  partner  p ''/^ 
at  a  future  time  with  others,  provided  other  persons  agree  to  do  the  same,  DickinMon  t. 
and  advance  stipulated  portions  of  capital,  or  provided  any  other  previous  Valpy, 
conditions  are  performed,  he  gives  no  authority  at  all  to  any  other  indivi- 
dual, until  all  those  conditions  are  performed.  If  any  of  the  other  intended 
partners  in  the  meantime  enter  into  contracts,  it  seems  to  me  to  be  clear, 
tliat  he  is  not  bound  by  them,  on  the  simple  ground  that  he  has  never 
authorised  them."  (1 ) 

A  project  having  been  formed  for  the  establishment  of  a  company  for  the 
manufacture  of  sugar  from  beet-root,  a  prospectus  was  issued,  stating  the 
proposed  capital  to  consist  of  10,000  shares,  of  25/.  each.     The  directors 
began  their  works,  and  entered  into  contracts  respecting  them,  and  manu- 
factured and  sold  some  sugar ;  but  only  a  small  portion  of  the  proposed 
capital  was  raised,  and  only  1400  out  of  the  10,000  shares  were  taken:  — 
li  was  heldj  that  a  subscriber,  who  had  taken  shares  and  paid  a  deposit  on 
them,  was  not  liable  upon  such  contracts  of  the  directors,  without  proof  that 
he  knew  and  assented  to  their  proceeding  on  the  smaller  capital,  or  expressly 
authorised  the  making  of  the  contract ;  Lord  Abinger  observing  (2),  ^*  The  Judgment  of 
qoestion  is,  whether  the  directors  \fere  the  agents  of  the  defendant  in  carry-  ?^^^^*"?^ 
ing  on  the  business  with  so  small  a  capital  ?   I  thought  at  the  trial,  and  am  DovU, 
still  of  the  same  opinion,  that  where  a  prospectus  is  issued,  and  shares  col« 
lected,  for  a  speculation  to  be  carried  on  by  means  of  a  certain  capital  to  be 
raised  in  a  certain  number  of  shares,  a  subscriber  is  not  liable  in  the  first 
instance,  unless  the  terms  of  the  prospectus  in  that  respect  are  fulfilled. 
But  if  it  be  shewn  that  he  kno>vs  that  the  directors  are  carrying  on  the  un- 
dertaking with  a  less  capital,  and  has  acquiesced  in  their  so  doing,  he  may  be« 
come  answerable  for  their  future  contracts.  In  this  Case,  there  was  very  little, 
if  any,  evidence  to  shew  that,  and  I  am  satisfied  with  the  finding  of  the  jury." 

Whether  the  company  turn  out  successful  or  otherwise,  if  the  shareholder  Where  a  per- 
oeglect  to  perform  the  conditions  which  enable  him  to  share  the  profits,  he  *°"  ^o«*  ^ot 
cannot  be  considered  an  actual  partner.     On  the  other  hand,  to  charge  a  conditions  to 
person  as  an  actual  partner  in  any  company,  it  is  not  necessary  to  shew,  that  enable  him  to 
he  executed  the  deed  of  settlement,  if  it  can  be  proved  from  his  letters  or  \^^    ^  ^'^^ 
admissions,  that  he  was  a  partner  according  to  the  terms  of  sugh  deed.  (3) 

Signing  the  deed  of  settlement  is  conclusive  evidence  of  partnership  signing  the 
against  those  who  sign  it  (4),  and  they  will  be  considered  as  partners  from  ^e^d  of  settle- 
the  time  of  the  payment  of  their  respective  deposits.  (5) 

Signing  a  prospectus  of  a  future  company  does  not  make  a  man  a  partner  Signing  a  pro- 
to  the  world  :  thus,  in  Bourne  v.  Freeth  (6)  Mr.  Justice  Bayley  said,  "  that  "pectus, 
the  plaintiffs,  when  they  saw  the  defendant's  name  to  the  prospectus,  had  no 
right  to  infer  from  the  terms  of  it,  that  he  had  become  a  partner  at  the  time 
when  he  signed  it ;  they  ought,  before  they  delivered  goods  on  his  credit,  to 

(i)  Vide  Howta  v.  Broditj  6  Bing.  N.  C.  (4)  Bird  ▼.  Aslon,  cit  6  Bing.  786.  788. 

44«,  ride  etiam  Fox  t.  Clifton^  6  Bing.  776.  Touchst.  by  Atherley,  71. 

9  ibid.  115.  (5)  LawUr  v.  Kershaw,  M.  &  M.  93. 

(2)  Pitehford  ▼.  Davis,  5  M.  &  W.  S,  (6)  9  B.  &  C.  632.     4  M.  &  R.  512. 

(S)  Harvey  ▼.  Kdf  iBart,),  9  B.  &  C.  356. 
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havie  inquired  whether  he  had  become  a  partner  subsequently;  and  if  they 
had  so  inquired,  they  would  have  found  that  he  had  not." 

The  effect  of  becoming  a  subscriber  to  an  intended  company  in  regard  to 
the  creation  of  a  partnership  between  the  members,  as  well  inter  m,  as  in  re- 
ference to  the  public,  was  fully  considered  in  the  case  of  Fox  v.  Chftm{})\ 
where  it  appeared,  that  a  prospectus  was  issued  for  a  distillery  company,  witk 
a  capital  of  600,000/.  and  1^000  shares,  and  to  be  conducted  pursuant  to 
the  terms  of  a  deed  to  be  drawn  up.     All  persons  who  did  not  execute  the 
deed  within  thirty  days  after  it  was  ready,  were  to  forfeit  all  interest  in  tlie 
concern.     No  more  than  7500  shares  were  ever  allotted ;  only  2S00  persons 
paid  the  first  deposit ;  only  1106  the  second;  and  only  65  signed  the  deed; 
and  the  directors,  after  the  time  for  paying  the  second  instalment  hid 
elapsed^  advertised  that  persons  who  had  omitted  to  pay  had  forfeited  their 
interest  in  the  concern : — It  was  held,  that  an  application  for  sharesi  lod 
payment  of  the  first  deposit,  did  not  constitute  a  partner,  one^  who  bad  act 
otherwise  interfered  in  the  concern ;  and  that  the  insertion  of  his  naineby 
the  secretary  of  the  company,  in  a  book  containing  a  list  of  the  subscrilm 
was  not  a  holding  out  as  a  partner ;  Chief  Justice  Tindal  obeerving,  "If  the 
right  to  participate  in  the  profits  of  a  joint  concern  is  to  be  taken,  as  un- 
doubtedly it  ought  to  be,  as  a  test  of  partnership,  these  defendants  were  not 
entitled  at  any  time  to  demand  a  share  of  profits,  if  profits  had  beoi  made, 
inasmuch  as  they  had  never  fulfilled  the  conditions  upon  vhich  they  sub- 
scribed.  We  think  the  matter  proceeded  no  further,  than  that  the  defendants 
had  offered  to  become  partners  in  a  projected  concern,  and  that  the  conoen 
proved  abortive  before  the  period  at  which  the  partnership  was  to  com- 
mence ;  and,  therefore,  with  respect  to  the  agency  of  the  directors,  which 
is  the  legal  consequence  of  a  partnership  completely  formed,  we  think 
the  directors  proceeded  to  act  before  they  had  authority  from  these  de- 
fendants ;  for  they  began  to  act  in  the  name  of  the  whole,  before  little  more 
than  half  the  capital  was  subscribed  for,  or  half  the  shares  were  allotted 
The  persons,  therefore,  who  contracted  with  the  directors,  mast  rest  upoa 
the  security  of  the  directors,  who  made  such  contract,  and  of  those  sub- 
scribers, who,  by  executing  the  deed,  have  declared  themselves  partner^ 
and  of  any  who  have  by  their  subsequent  conduct  recognised  and  adopted 
the  acts  and  contracts  of  the  directors ;  but  they  have  not  the  seeniity  of 
the  present  defendants,  who  are  not  proved  by  the  evidence  to  stand  in  anf 
one  of  such  predicaments."     "  The  holding  oneself  out  to  the  world  as  a 
partner,  as  contra-distinguished  from  the  actual  relation  of  partnerBhip* 
imports  at  least  the  voluntary  act  of  the  party  so  holding  himself  out.   It 
implies  the  lending  of  his  name  to  the  partnership ;  and  is  altogether  incom- 
patible with  the  want  of  knowledge  that  his  name  has  been  so  used.    Thus, 
in  the  ordinary  instances  of  its  occurrence,  where  a  person  allows  his  oaoe 
to  remain  in  a  firm,  either  exposed  to  the  public  over  a  shop  door,  or  to  be 
used  in  printed  invoices  or  bilb  of  parcels,  or  to  be  published  in  advertise- 
ments, the  knowledge  of  the  party  that  his  name  is  used,  and  his  assent 
thereto,  is  the  very  ground  upon  which  he  is  estopped  from  dispatiDg  his 
liability  as  a  partner." 


{ n  5  Bing.  776. 799, 800.  4  M.  &  P.  676.     Bowme  v.  Fruih^  9  B.  &  C.  632.   Didi^m 
9  ibid.  115.   S.  C.  after  the  third  trial,  et  yide    y.  Valpy,  10  ibid.  IS8.,  amiit  2382. 
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A  dab  was  formed,  by  the  regulations  of  which,  the  members  paid  entrance  Who  ar«  o& 
money  and  an  annual  subscription,  and  cash  was  paid  for  provisions  supplied  ^^^  ^^    ^^^* 


NZR8. 


to  the  house.     The  funds  of  the  club  were  deposited  at  a  banker's,  and  a 

committee  was  appointed  to  manage  the  affairs  of  the  club,  and  to  i^dminister  ^^^^^ 

the  funds ;  but  no  member  of  the  committee  had  authority  to  draw  cheques, 

except  three,  who  were  chosen  for  that  purpose,  and  whose  signatures  were 

countersigned  by  the  secretary: — It  was  held,  in  an  action  brought  against 

two  of  the  committee  by  a  tradesman,  who  had  supplied  wine  on  credit, 

ordered  by  a  member  of  the  committee  for  the  use  of  the  club,  that  the 

tradesman  was  not  entitled  to  recover,  without  proving  either  that  the 

defendants  were  privy  to  the  contract,  or  that  the  dealing  on  credit  was  in 

/urtherance  of  the  common  object  and  purposes  of  the  club.  (1) 

Mining  concerns  are,  to  some  purposes,  trading  concerns ;  but  they  are  Msmbbm  of 
not  80  to  all,  viz.  they  are  not,  as  in  ordinary  partnership  trade,  subject  to  Mining  Cok- 
dissolution  on  the  death  or  bankruptcy  of  any  of  the  partners,  and  the  shares 
ftre  transferable  without  the  consent  of  the  other  partners.     In  these  parti- 
cular instances  they  have  not  all  the  incidents  of  a  trading  concern  ;  in  other 
Kspects,  it  has  been  repeatedly  held  that  they  have.  (2) 

The  members  of  a  mining  company  have  authority  by  law  (in  the  absence  Liability  of 
of  any  proof  of  a  more  limited  authority)  to  bind  each  other  by  dealings  ™fn»ber8of 
on  credit,  for  the  purpose  of  working  the  mines^  if  it  appear  to  be  neces-  ^ni^^^for  Uie 
ttiy  or  usual  in  the  management  of  them.  (3)  expenses. 

Where  a  mining  company  was  formed,  the  capital  to  be  30,000/.  in  3000 
shares  of  lOL  each,  and  2000  shares  only  were  actually  subscribed  for,  of 
which  the  defendant  took  100: — It  was  held,  that  letters  subsequently 
written  by  the  defendant  to  the  directors,  requiring  them  to  call  a  meeting 
for  the  purpose  of  changing  a  director,  were  evidence  to  go  to  the  jury  to 
shew,  that  he  authorised  the  directors  to  proceed  to  the  management  of  the 
concern  with  the  smaller  amount  of  capital,  so  as  to  render  him  liable  for 
the  price  of  articles  supplied  for  the  use  of  the  mines,  on  the  order  of  the 
directors.  (4) 


4.  What  can  or  cannot  be  the  Subject  op  Partnership.         What  can 

OB  CANNOT  BK 

Generally  speaking,  a  partnership  may  exist  in  any  business  or  transaction  '"»»  Subject 
which  is  not  a  mere  personal  office,  and  for  the  performance  of  which  pay-  shif. 
ment  may  be  enforced  (5) ;  but  if  parties  enter  into  a  contract  of  partner-  Partnership 
ship  in  violation  of  the  law,  it  will  be  void,  and  confer  no  right  on  either  ™*y  ®*'**  ^ 

_x  .      ,  ^t        .L        /^\  ■ny  business 

party  as  against  the  other.  (6)  ^hich  is  not  a 

Whether  the  subject  of  a  contract  be  malum  prohibitum,  or  malum  in  se,  mere  personal 
there  can  be  no  partnerahip  founded  upon  it,  so  as  to  give  the  contractors  a       ^' 
remedy  either  against  each  other,  or  against  third  persons,  at  law  or  in  of  thrcoJatract 

is  mtdum  pro~ 

(1)  Todd  ▼.  Emly,  7  M.  &  W.  427.,  Tide         (4)   Tredwen  y.  Bourne,  6  ibid.  461. 
Pfanffng  r.  Hector,  2  ibid.  172.      Tyrrdl  v.         (5)    Waugh  v.  Carver,  2  Hen.  Black.  235., 
WoaUef,  S  Scott,  N.  R.  171.  et  vide  BomU  y.  Hammond,  6  B.&  C.  149. 

(2)  Fereday  ▼.   Wightmck,  1  Russ.  &  M.  CoUyer  on  Partnership,  SO. 

45.,  yide  etiam  Bentky  v.  Batee,  4  Jur.  552.         (6)  Armetrong  y.  LewU  (m  error),  2  C.  & 

(3)  Hamken   v.  Bmtme,  8  M.  &  W.  708.     M.  274.     4  M.  &  Sc.  1- 
Tredmtn  ▼.  Bourne,  6  ibid.  461. 
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pernicious  to 
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equity  (1):  but,  as  observed  by  Lord  Mansfield  in  Holman  v,  Jadumi{i)i 
"  The  objection  that  a  contract  is  immoral  or  illegal,  sounds  at  all  times 
very  ill  in  the  mouth  of  the  defendant  It  is  not  for  his  sake,  howeyer, 
that  the  objection  is  ever  allowed ;  but  it  is  founded  in  general  principles 
of  policy,  which  the  defendant  has  the  advantage  of,  contrary  to  the  real 
justice,  as  between  him  and  the  plaintiff^  by  accident,  if  I  may  so  say.  Tbe 
principle  of  public  policy  is  this ;  ex  dolo  nutlo  non  oritur  adio'' 

If  a  partnership  be  contrary  to  law,  no  action  can  be  founded  on  it  by 
the  parties  implicated,  even  if  it  be  brought  in  disaffirmance  of  the  ooa- 
tract(3) 

A  contract  originally  entered  into  for  the  purpose  of  evading  the  unuy 
laws,  and  not  hondfidt  with  the  view  of  partnership,  cannot  be  sapported 
as  a  legal  contract  of  partnership.  (4) 

In  cases  of  usury  the  question  is,  Whether  or  not  it  was  the  inteotion  of 
the  parties  to  enter  into  an  agreement  having  the  semblance  of  a  partner* 
ship  agreement,  with  a  view  to  evade  the  usury  laws  ?  but  an  agreement, 
having  the  form  of  a  partnership  agreement,  but  in  which  profits  beyond 
the  legal  rate  of  interest  are  reserved  to  one  of  the  parties,  is  l^al,  unless  it 
appear  to  have  been  executed  by  way  of  shift  or  contrivance  to  cover  uraiy) 
because,  at  all  events,  the  principal  for  which  such  profits  and  ioterest  are 
taken,  is  hazarded  to  third  persons.  (5) 

But  the  omission  of  the  directions  of  an  act  of  parliament,  where  the 
consequence  is  not  pernicious  to  the  public  in  general,  will  not  render  tlie 
partnership  illegal,  so  as  to  deprive  them  of  the  powers  of  recovering  upon 
a  legal  contract  (6) 


actioks  by 
Paktnsrb. 

GsmCRALLT. 


Bonds. 

Effect  of  A 
bond  given  to  a 
firm,  and  the 
subsequent  re- 
tirement of  one 
of  its  members. 

Judgment  of 
Chief  Justice 
De  Grey  in 
Wright  y.  iZiM- 


5.  Actions  bt  Partners. 

Partners  have  the  same  rights  to  maintain  actions  as  any  individual  p0^ 
son,  and  the  primary  principles  which  apply  to  one,  equally  apply  to  tbe 
other. 

If  a  bond  be  given  to  a  firm,  without  any  provision  for  a  change  takiif 
place  in  the  firm,  the  rights  of  the  partners  under  this  bond  will  ceases  as  ^ 
all  future  matters,  upou  the  incoming,  retirement,  or  death  of  a  partner. 

In  Wright  v.  Rtuwl  (7)  Chief  Justice  De  Grey  said,  '«  The  law  is,  tkit 
the  surety  shall  not  be  bound  beyond  the  scope  of  his  engagement,  a* 
understood  at  the  time  he  entered  into  it  Where  there  is  the  least  diifereoee 
between  the  condition  and  the  breach  assigned,  the  surety  will  not  be 
bound.  ttHere  Wright  takes  a  clerk,  when  sole,  with  security  for  his  f^ 
behaviour  in  his  service.     He  then,  by  his  own  act^  takes  in  a  partaef' 


(1)  SuBivan  ▼.  Greaves,  Park  on  Insur> 
ance,  8.  Mitchell  y.  Coehlmme,  2  Hen.  Black. 
S79.     Aubtrt  v.  Maze,  2  B.  &  P.  371. 

(2)  Cowp.  341. 

(3)  Booth  y.  Hodgton,  6  T.  R.  405.  Arm- 
strong  v.  X>«wt«  {in  error),  2  C.  &  M.  274., 
anti,  263 — 278.  tit  Assumpsit. 

(4)  Morse  v.  WiUon,  4  T.  It  353.  /e»- 
tons  ▼.  Brooke,  Cowp.  793. 

(5)  Collyer  on  Partnership,  40.  Moris* 
set  V.  mng,  2  Burr.  891.  Gilpin  ▼.  Enderbeg 
(in  error),    5  B.  &  A.   954.      Feredag    v. 


Hordem,  Jacob,  144.  Where  the  iM 
contract  of  partnership  is  not  eieeottdi  ba( 
executory  only,  none  who  were  psitidte* 
can,  by  action  or  otherwise^  recofff  ** 
money  advanced  for  the  purpose  «/€««»»• 
ing  tbe  partnership.  Exp.  ^eii;  1  M.  &  ^ 
755. 

(6)  Broum  ▼.  Ihmean,  10  B.  *  C.  » 
L.  &  W.  91.  Hodgsoh  t.  Tempk,S7vi^ 
181.     JaAMfon  V.  iTwiMM,  11  East,  190- 

(7)  2  W.  Black.  934.     3  Wik  531 
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From  that  moment  the  suretyship  is  at  an  end.  If  there  is  one,  there  may  Actions  bt 
be  twenty  partners  taken  in.  Is  the  surety  liable,  if  Baird  disobeys  the  Partmers. 
orders  of  any  one  of  those  partners  ?  Is  Baird  to  be  subject  to  all  the 
obiigatioDs  that  arise  from  this  new  service,  and  the  surety  answerable 
for  all?  Or  can  the  surety  be  called  upon  to  insure  the  money  of  all  the 
partoers?  Certainly  not.  I  will  not  say  how  far  the  bond  may  be,  or 
may  not  be,  at  an  end,  even  with  respect  to  Wright's  own  proper  money ; 
but  it  certainly  cannot  extend  to  the  money  of  other  people,  which  is  the 
case  now  before  the  court."  (1 ) 

If  a  firm  of  bankers,  five  in  number^  take  a  bond  conditioned  for  the  Judgment  of 
repayment  "  to  them  of  any  money  advanced  by  them  five,  or  any  or  either  S**^V^*^® 
of  them,"  the  bond  will  not  extend  to  sums  advanced  by  the  survivors  after   Wetton  v. 
the  death  of  one  of  them :  thus,  in  Weston  v.  Barton  (2)  Chief  Justice  ^<^^ott. 
Mansfield  observed,  ^*  The  words  of  the  condition  on  which  the  question 
depends  again  and  again  refer  to  the  obligors'  capacity  of  bankers ;  they 
were  bankers,  only  as  they  were  partners  in  their  banking  house^  as  it  ia 
called ;  and  this  security  is  conditioned  to  pay  any  money  advanced  by 
^  them  five»  or  any  or  either  of  them.'    Taking  those  last  words  by  them- 
selves, it  might  at  first  be  conceived,  that,  if  any  one  of  the  five  advanced 
money  this  bond  should  secure  it ;  but  the  words  are  afterwards  explained, 
when  it  is  seen,  that  the  money  is  to  be  paid  to  the  five.     Now,  it  could 
never  be  intended,  that  money  advanced  by  one  of  them  singly,  should  be 
repaid  to  the  five ;  and  this  shews,  that  the  words  'advanced  by  them,  or  any 
or  either  of  them,'  must  be  confined  in  their  meaning  to  money  advanced  by  any 
or  either  of  them  in  their  capacity  of  bankers^  on  behalf  of  all  the  five."  (3) 
And  conversely,  if  one  firm  of  bankers  take  from  another  firm  of  bankers, 
namely  A.  and  B.,  a  bond  conditioned  for  the  repayment  of  all  sums  of 
money  for  which  they  A.  and  B.,  or  either  of  them,  should  draw  upon  the 
obligee  by  means  of  bills,  the  bond  will  not  extend  to  a  bill  drawn  by  B. 
after  the  death  of  A.  (4) 

If  an  instrument  be  made  to  partners,  their  heirs  and  assigns,  for  the  pur-  Bond  made  to 
pose  by  mortgage  or  otherwise  of  securing  debts  due  or  to  become  due  to  heir" and  as-^ 
them,  and  afterwards  a  nominal  partner  be  introduced  into  the  firm,  and  signs, 
after  his  accession,  the  firm  make  further  advances  to  the  debtor,  it  may  be 
a  question  how  far  such  subsequent  advances  are  secured  by  the  deed^ 
and  whether  any  distinction  is  to  be  drawn  between  such  a  case  and  Pem^ 
Iferton  v.  Oahes  (5),  from  the  circumstance  of  the  incoming  partner  being 
only  nominal.  (6) 

"  Bnt  a  bond  or  other  instrument  may  be  drawn  so  as  to  make  the  Bond  may  be 
oblieor  or  covenantor  answerable,  not  only  to  the  present,  but  to  all  future  **,'*^°  *°  ™^^® 

.  »» /»,\  the  obligor  an- 

partners  in  the  house.   (7;  swerable  to  all 

If  a  bond  be  given  to  a  firm  by  the  name  which  it  has  used  for  many  changes  in  a 
years,  without  alteration,  evidence  may  be  admitted  to  prove  to  what  indi-  2^°^"  *^ 

(1 )  Vide  ettam  Strange  y.  Lee,  3  East,  434.         (3)  £t  vide  Thomas  v.  Da  Cotta^  2  Moore, 
Arlington  (Lord)  v.  Mtrricke,  2  Saund.  412.     316.     Exp.  Wlatsony  19  Ves.  459. 

Dance  ▼    GirtSer,   1  N.  R.  34.     Colly er  on  (4)   Simeon  v.  Cookej  1  Bing.  452. 

Partnership,    S6S.     Pemberton   v.  Oakee,  4  (5)  4  Russ.  154. 

Raw.    154.,  aed  vide  Barclay  v.  Lucas,  I  (6)  Collyer  on  Partnership,  440. 

T.  R.  291,  n.      Cambridge  {Universitg  of)  (7)  Per  Lawrence  J.  in  Strange  v.  Lee,  3 

y.  BaJdwin^  5  M.  Ik  W.  580.  East, 434.  Simeon  Y.Ingham,  2  B.  &  C.65.  2 

(2)  4  Taunt;  673.  D.  &  R.  249.    Simson  v.  Cooke,  1  Bing.  452. 
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GUARAMTZBS. 


Guarantee  will 
cease  upon  a 
change  in  the 
partnership. 


Assumpsit. 

Where  a  joint 
interest  must 
be  shewn. 


Wiien  deed 
ought  to  be 
produced,  to 
shew  that  the 
plaintiff  had  a 
right  to  sue. 


viduals  trading  under  that  name  the  bond  was  given.  Coiuequently,  those 
partners  to  whom  the  bond  was  in  fact  given  may  recover  in  an  action  on 
the  bond*  although  the  bond  does  not  appear  upon  the  face  of  it  to  have 
been  made  to  them  in  particular,  but  to  the  firm  by  its  general  Daiiie.(l) 

Where  a  bond  is  given  to  the  trustees  of  a  trading  company,  conditioDed 
to  secure  the  faithful  services  of  a  clerk  to  the  company,  this  bond  vill 
remain  in  full  force  so  long  as  such  clerk  acts  in  such  capacity,  and  not^ 
withstanding  the  fluctuations  of  the  company.  (2) 

Where  a  submission  is  made  of  all  matters  in  difference  between  tbe 
parties,  and  one  of  the  parties  consists  of  a  partnership  firm,  the  sabmisBon 
embraces  only  matters  in  difference  between  the  partnership  jointly  and  the 
other  party,  and  not  between  the  partners  severally  and  the  other  party. 
Therefore,  a  submission  of  this  kind  will  not  enure  to  the  benefit  of  ooe 
partner  only.  (3) 

Guarantees  are  not  to  be  construed  strictly  according  to  the  letter,  bat 
according  to  the  intention  of  the  parties,  and  in  the  absence  of  evidence  to 
the  contrary,  will  be  strictly  construed  against  the  guarantor.  (4) 

Circumstances  may  arise  which  may  much  enlarge  the  rights  of  partners  to 
whom  a  guarantee  is  given :  thus,  sometimes  a  guarantee,  though  giren 
only  to  one  partner,  may  enure  to  the  benefit  of  the  whole  firm.  (5) 

In  Walton  v.  Dodsan  (6)  it  was  held,  that  a  guarantee  given  to  one  of 
two  partners  for  goods  sold  by  them  in  the  way  of  their  trade  would  enare 
for  the  benefit  ^f  both,  there  being  evidence,  that  the  partners  did  not  cany 
on  any  separate  trade ;  and  that  a  guarantee,  without  an  address,  would  enore 
to  the  benefit  of  those  to  whom,  or  for  whose  use,  it  was  delivered. 

In  Dry  V.  Davy  (7)  the  following  guarantee  was  given  to  the  firm  of  M. 
and  D.,  the  actual  members  of  which  at  the  time  were  M^  D.^  and  K.:-* 
<'G.  C.  is  desirous  of  commencing  business  in  your  line,  and  wants  tbe 
usual  credit  for  six  months.  If  you  think  well  to  supply  him,  I  will  be 
answerable  for  the  amount  of  100/. :" —  It  was  held,  that  on  N.  withdrawing 
from  the  firm  (which  continued  under  the  names  of  M .  and  D.),  the  gua- 
rantee ceased,  no  intention  appearing  on  the  instrument,  that  the  respooa- 
bility  should  continue  after  such  change  in  the  partnership. 

Partners  can  maintain  assumpsit  But  where  several  plaintiffs  bring  s^ 
action  of  assumpsit^  unless  they  rely  upon  a  contract  expressly  made  vith 
all,  they  must  prove  a  joint  interest  arising  by  implication,  as  by  evidence 
that  they  are  partners,  and  jointly  interested  in  the  subject-matter ;  for,  ifa 
contract  be  made  by  the  joint  agent  of  all,  or  by  one  partner  on  behalf  of 
all,  they  may  sue  jointly  upon  it,  although  their  names  have  not  beea 
expressly  mentioned.  (8) 

Where  the  directors  of  a  private  company,  formed  under  a  deed  of  settle 
ment,  sued  upon  a  contract  made  with  themselves  as  directors,  and  on  tbe 
trial  it  appeared,  that  there  was  another  director,  not  named  as  pkuntift  vho 
had  become  bankrupt,  and  had  ceased  and  declined  to  act  or  attend  tbe 
board  of  directors  when  the  contract  was  made :  —  It  was  hdd  (on  9» 
assumpsit)^  that  the  plaintiffs  ought  to  have  produced  the  deed  to  shew,  that 


( 1 )  Molkr  V.  Lambert,  2  Camp.  548. 

(2)  Metcalf  (BaH,)   v.   Bruin,    12   East, 
400.     2  Camp.  422. 

(3)  Garland  v.  Noble,  1  Moore,  187. 

(4)  Hargrove  ▼.    Smee,  3  M.  &  P.   584. 
Davey  V.  Prendergrate,  5  B.  &  A.  192. 


(5)  GarreU  v.  Handky,  4  B.  &  C  »«. 
7D.  &R.  144. 

(6)  3  C.  &  P.  162. 

(7)  lOA.  &E.  30. 

(8)  3  Stark.  Er.'Sd  ed.  801. 
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thej  had  aathority,  in  the  character  of  directors,  to  sue  for  the  company,      Actions  by 
and  also  to  shew,  that  the  office  of  director  was  determined  by  bankruptcy,      -Paktwers. 
or  by  voluntarily  ceasing  to  act  (1) 

A  bill  or  note  given  to  a  firm  is  a  security  only  to  those  to  whom  it  is  Bill  or  Note. 
made  payable ;  but  it  may  be  so  framed  as  to  comprehend  future  as  well  as 
present  partners,  and  for  that  purpose  it  seems  to  be  sufficient  to  make  the 
bill  or  DQte  payable  to  the  partners  or  their  order.  (2) 

Tbe  rights  of  partners  under  accounts  current  with  their  debtors  will  be  Rights  of 
limited  according  to  the  rules  of  calculation  laid  down  in  Claytons  case.  (3)   P^*™***  ^^' 

TLi-  1  n  ,'  J.  .  11  .  **■*  Accounts 

ioeretore,  when  one  of  several  partners  dies  or  retires,  and  there  is  a  current  with 
balance  due  to  the  firm  at  that  period,  such  balance  will  be  gradually  di-  '«"»  Debtors, 
mioished  by  the  sums  paid  in  subsequently  by  the  debtor,  unless  such  sums 
be  specifically  appropriated  at  the  time  of  payment  (4) 

But  if  money  be  owing  to  two  partners,  and  after  the  death  of  one  it  be 
paid  to  a  third  person,  the  survivor  may  maintain  an  action  for  money  had 
and  received  to  his  own  use.  (5) 

The  party  with  whom  the  contract  has  been  expressly  made  may  alone  Party  with 

sostaiD  the  action,  although  it  turn  out  that  another  person  whose  name  was  ^^**"  ^^  *'°°" 
.  '  °  fi     1  tTACt  IS  ex- 

not  mentioned  is  secretly  interested.  (6)  *'  If  you  can  find  out  a  dormant  pressly  made, 
partner  you  may  make  him  pay,  because  he  has  had  the  benefit  of  your  work,  ***°  maintein 
bat  a  person  with  whom  you  have  no  privity  of  communication  shall  not  sue  J^"^  '^ 

T0U."(7) 

Where  business  has  been  carried  on  in  the  names  of  several,  one  of  them  When  business 
may  still  support  an  action  of  assumpsit^  provided  he  expressly  prove,  that  ^"^  ^^  ^^ 
the  others  were  not  in  fact  partners.  (8)     And  a  party  in  whose  name  the  severs],  who 
business  has  been  carried  on  as  a  co-partner  is  competent  to  prove,  that  in  ■"*  '*°*  ^  ^* 
feet  he  was  not  a  partner.  (9)  ^    "*'*' 

If  one  member  of  a  partnership  become  bankrupt,  the  solvent  partner  Where  one 
may  use  the  names  of  the  assignees  of  the  bankrupt  in  brineins  actions  ™e*n^'ofa 

...  «   •      «  .         ,  .  1   J  .    1  partnership  be- 

agaiDst  the  debtors  of  the  firm ;  but  the  assignees  are  entitled  to  an  indem-  comes  bank, 
nity  against  the  costs  when  they  apply  for  it.  (10)  ™P^  the  other 

Windsor  herald  and  Blue  Mantle  poursuivant-at-arms  are  in  the  situation  ^^^  th^'part^ 
of  co-partners ;  at  least,  they  can  maintain  a  joint  action  for  the  profits  of  nership  name, 
toy  business  which  is  begun  while  they  are  jointly  on  duty.  (11)  Windsor 

One  co-parcenor  cannot  sue  separately  for  his  portion  of  rents  accruing  to     ^    ^  ^^' 
him  and  his  feUows(12);  and  an  action  will  not  lie  at  the  suit  of  one  of  ^"^^'°* 
three  co-parcenors  to  recover  his  proportion  of  rents  of  the  estate  received  xaintaimxd. 
by  an  agent,  where  the  agent  claims  the  rents  under  a  devise  to  himself.  (13) 

(1 )  Pke^  ▼.  Lyle,  10  A.  &  £.  113.,  vide        (8)   Teed  v.  Elworthy,  14  East,  210.     Al- 
ctiim  IVitton  t.  Craven^  8  M.  &  W.  595.  kinsun  v.  Laing^  1  D.  &  R.  16.     Partons  y. 

(2)  Peaee  v.  Hintj  10  B.  &  C.  122.  Crotby,  5  Esp.  N.  P.  C.  199. 

(S)  17  Yes.  514.     1  Men  529.     CoUyer        (9)  Gloewp  t.  Colman,  1  Stark.  25. 
on  Partnership,  450.  (10)   Whiteheadv.  Hughes,  2  C.  &  M.  318. 

(4)  Bodenkam  ▼.  Pureha*,  2  B.  &  A.  39.     2  Dowl.  P.  C.  258. 

iWcffon  ▼.  Oakesj  4  Russ.  154.  (11)   Tbvnsem/  v.  Neale,  2  Camp.  190. 

(5)  Smia  T.  Barrow,  2  T.  R.  476.  (12)  Deeharme  v.  Horwood,  4  M.  &  Sc. 

(6)  Uo^d  T.    Arehbowle,   2  Taunt.   324.     400.     lOBing.  526. 

Mnmam  V,  GUlettt  ibid,  S25»  (13)  Ibid.     Semble,  that  money  had  and 

(7)  Per  Mansfield  C.  J.  in  Lhyd  r.  Arch-     received  was  not  the  proper  form  of  action 
iowle,  2  Taunt.  327 .,  sed  vide  Skinner  v.  Stocks^     in  which  to  raise  the  question.     Ibid. 

4  B.  &  A.  4S7.    Letfech  v  Shaftoe,  2  Esp.  N; 
P.  C. 468.  Lmau  y.DelaCour,!  M.  &  S.  249. 
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Where  one 
partner  a  mem- 
ber of  two 
firms. 


Payment  to 
one  partner  is  a 
payment  to  the 
firm. 

After  a  disso- 
lution, either 
partner  may 
receive  a  debt 
due  to  the  firm. 


"Where  one  of 
several  plain- 
tifl&  cannot 
recover. 


Where  illegal 
acts  of  one 
partner,  will 
affect  his  co- 
partners. 


The  partners  in  one  house  of  trade  cannot  maintain  an  action  against  the 
partners  in  another  house  of  trade,  of  which  one  of  the  partners  in  the 
plaintiff's  house  is  also  a  member,  for  transactions  which  took  place  while 
he  was  paitner  in  both  houses,  whether  the  action  be  brought  in  the  life- 
time of  the  common  partner  or  after  his  decease.  But  after  his  deoease^  the 
surviving  partners  of  the  one  house  may  sue  the  surviving  partners  of  the 
other  house,  upon  transactions  subsequent  to  the  decease  of  the  common 
partner.  (1) 

Payment  to  one  partner  is  payment  to  the  firm.  (2) 

In  King  v.  Smi^  (3)  Lord  Tenterden  held,  that  after  a  dissolution  of 
partnership  between  two  partners,  either  partner  may  receive  a  debt  due  to 
the  firm,  notwithstanding  a  stipulation  in  the  deed  of  dissolution  that  one 
shall  receive  all  the  debts.  Thus,  in  an  action  brought  by  B.  against  Cod 
a  bill  drawn  by  B.  and  accepted  by  C,  after  the  dissolution  of  the  partner- 
ship of  A.  and  B.,  but  a  debt  due  from  C.  to  that  partnership,  it  was  hdd, 
that  it  was  no  answer  for  C.  to  say,  that,  by  the  terms  of  the  dissolution,  A. 
only  was  to  receive  the  debts  of  the  firm.  (4) 

It  is  a  good  defence  to  shew  that  one  of  several  plaintiffs  cannot  recover, 
although  he  may  have  been  guilty  of  fraud  against  the  rest  Thus  A^  B^ 
and  C.  cannot  recover  on  a  bill  of  exchange  drawn  by  them  and  accepted 
by  the  defendant,  A.  having  (in  fraud  of  his  partners)  engaged  to  proWde 
for  the  acceptance  when  the  bill  should  be  due.  (5) 

A.  being  partner  with  B.  in  one  mercantile  house,  and  with  C  Id 
another ;  the  house  of  A.  and  B.  indorsed  a  bill  to  the  house  of  A.  and  C, 
after  which  B.,  acting  for  the  house  of  A.  and  B.,  received  securities  tot 
large  amount  from  the  drawer  of  the  bill,  upon  an  agreement  by  B.  that  the 
bill  should? be  taken  up  and  liquidated  by  B.*s  house,  and,  if  not  paid  by  the 
acceptors  when  due,  should  be-  returned  to  the  drawer: — It  was  held,  thtt 
the  securities  being  paid,  and  the  money  recdved  by  B.  in  satisfectioa  of 
the  bill^  A.  was  bound  by  this  act  of  his  partner  B.^  whether  in  fact  knovn 
to  him  or  not  at  the  time,  not  only  in  respect  of  his  partnership  interest  id 
the  house  of  A.  and  B.,  but  also  individually  in  other  respects ;  and,  there- 
fore, that  he  could  not,  in  conjunction  with  C,  his  partner  in  the  other 
house^  maintain  an  action  as  indorsees  and  holders  of  the  bill  against  the 
acceptors,  after  such  satisfaction  received  through  the  medium  of  and  bj 
agreement  with  B.,  in  discharge  of  the  same.  (6) 

So  if  one  partner  be  precluded  by  the  illegality  of  his  act  from  recover 
ing  in  the  particular  transaction,  his  partners,  although  innocent,  cannot 
recover.  (7) 

Thus,  if  goods  be  sold  and  packed  by  a  partner  living  in  Guemsej,  for 
the  purpose  of  being  smuggled  into  this  country,  the  parties  who  lire  in 
England,  although  ignorant  of  the  transaction,  cannot  jointly  with  the  other 
maintain  an  action  for  the  goods,  for  the  act  (Tf  one  partner  is  the  act  of  aU.(9) 


(1)  Bosanquet  v.  Jfray,  6  Taunt.  597. 

(2)  Anon.  12  Mod.  446.  Duff  v.  East 
India  Comp,  15  Ves.  198. 

(3)  4  C.  &  P.  108. 

(4)  Vide  etiam  Bristow  v.  Taylor^  6  M.  & 
S.  156.  2  Stark.  50.,  sed  vide  Henderson 
y.Wild,  2  Camp.  561. 

(5)  Richmond   v.   Heapy,   1  Stark.   202. 
Sparrow  v.  Chitman,  9  B.  &  C  2  4 1 .     Jacaud 


▼.  French,  12  East,  317.  Boltm  t.  P*. 
1  B.  &  P.  539.  Henderton  v.  SmiA,  SCia^ 
561.     Jone$  y.  Yate9j  9  B.  &  C.  532. 

(6)  Jacaud  ▼.  Frtnch,  12  East,  SIT. 

(7)  Biggs  v.  Lawrencty  S  T.  R.  454. 

(8)  Ibid.,  vide  Ougat  v.  PtnthMyi'^^ 
466.  WaymeU  v.  Reed,  5  ibid.  599,,  «*^' 
268.  tit.  Assumpsit. 
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Where  A.  and  B.  being  partners^  their  agent,  aflter  an  act  of  bankruptcy     Actions  by 
hj  A.,  hot  before  an  act  of  bankruptcy  by  B.,  paid  a  sum  of  money  on  the        artners. 


joint  account  to  C,  it  was  held,  that  the  assignees  under  a  joint  commission  When  as. 
could  not  recover  this  money  as  had  and  received  to  the  use  of  A.  and  B.  ««?««  cannot 

,  ^  .  .    ,  .  maintain  a«- 

before  they  became  bankrupts,  or  as  money  received  to  their  use  as  assignees  gumpsU. 
since  the  bankruptcy  (1),  even  although  A.  knew  of  the  bankruptcy  of  B. ; 
for  a  solvent  partner  may  dispose  of  the  partnership  effects  in  discharge  of 
a  partnership  debt  (2) 

So  if  A.  in  such  a  case,  after  a  secret  act  of  bankruptcy  by  B.,  dispose  of  When  assignees 
the  partnership  effects  for  a  valuable  consideration,  and  afterwards  commit  f*°"^*  ™**"- 

-  ..  ..  tain  trover. 

an  act  of  bankruptcy,  the  assignees  of  both,  under  a  joint  commission,  can- 
not maintain  trover  against  the  bond  fide  vendee.  (3) 

Where  the  parties  contest  the  question  of  partnership  inter  se,  it  seems  Actions  by 
that  such  evidence  as  would  be  sufficient  to  establish  their  partnership  in  a  „^*^s^*"  **'' 
suit  by  a  stranger,  will  raise  a  presumption  of  the  fact  of  partnership  inter  Question  of 
jf./4)  partnership 

As  wronss  unconnected  with  fraud  in  the  settlement  of  contracts  or  *       *^' 
accounts  are  in  their  nature  personal,  partners  will  have  the  same  remedies  p^^^^^g  ,^. 
between  themselves,  in  respect  to  these  matters,  as  other  persons  have.  Thus,  txr  se. 
if  one  tenant  in  common  destroy  the  thing  in  common,  the  other  may  bring  For  wrongs 
trover,  because  it  amounts  to  a  wrongful  conversion.  (5)  w^Ui  fowii^ 

Although  trover  may  be  maintainable  by  one  partner  against  another,  in  partners  have 
the  case  of  a  wrongful  conversion,  yet  the  general  rule  is,  that  one  joint  the  same  re- 
tenant,  or  tenant  in  common,  cannot  bring  trover  against  his  companion  for  each'other°^ 
a  thing  still  in  his  possession,  because  the  possession  of  one  is  the  pos-  strangers. 
session  of  both ;  if  he  do,  it  is  good  evidence  upon  not  guilty.  (6)     And 
hence,  the  mere  taking  and  refusal  to  deliver  up  by  one  of  two  joint  tenants, 
or  tenants  in  common,  will  not  give  the  other  a  right  of  action  against 
him.  (7) 

Upon  the  bankruptcy  of  one  of  two  partners,  the  assignees  become 
tenants  in  common  with  the  solvent  partner,  his  representatives  or  as- 
ngns,  and  cannot  sue  any  of  these  parties  in  trover  for  the  partnership 
goods.  (8) 

One  partner  may  maintain  an  action  of  covenant  against  his  co-partner,   Covbnamt  in- 
whether  the  covenant  be  to  pay  any  sum,  or  to  do  any  act  for  the  purpose  of  "*  **• 
only  launching  the  partnership  (9),  or  whether  it  be  to  perform  any  of  the  ^^^  partner 
articles  after  the  partnership  has  actually  commenced.  (10)  covenant 

An  action  of  covenant  will  lie,  although  there  may  be  accounts  between  ^^"st  his  co- 
the  parties  which  require  unravelling  in  equity.  (11)     And  where  partner-  ^**'"®'' 
ship  covenants  have  not  been  infringed  for  any  length  of  time,  the  action 
of  covenant  is  the  proper  remedy  (12);  but  if  there  have  been  *<a  studied, 
intentional,  prolonged,  and   continued  inattention   to  the  application  of 

(1)  Smith  T.  Goddard,  S  B.  &  P.  465.  (8)  Fox  v.  Hanbury,  Cowp.  445.      Smith 

(2)  Biffgs  ▼.  Fellows,  8  B.  &  C.  402.  v.  Stoket,  1  East,  363.     Smith  v.  Onell,  ibid. 
(S)  Fox  T.  Hanbwry,  Cowp.  449.  368.    Salomona  v.  Nisaen,  2  T.  R.  674. 

(4)  Peacock  v.  Peacock,  2  Camp.  45.  (9)    Walier  v.  Harrie,  1  Anst.  245. 

(5)  Bull.  N.  P.  34.  (b.)  (10)    Want  v.  Beece,  1  Bing.  18.     CoUyer 

(6)  Ibid.      Brown  v.  Hedges,  1  Salk.  290.     on  Partnership,  162. 

McUidag  T.  CamadU  I  T.  R.  658.  (11)   Venning  v.  Leckie,  13  East,  7. 

(7)  Fennimg»  v.  GrcnviUe  (Lord),  1  Taunt.         ( 1 2)  MarshaU  v.  Colman,  2  J.  &  W.  266. 
341. 
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Actions  bt 
Partners. 


One  of  sereral 
partners  en- 
gaging in  an- 
other partner- 
ship or  trade. 


Covenants  to 
refer  disnutes 
to  arbitration. 


Action  for  li- 
quidated da- 
mages. 


Certun  da- 
mage. 


Uncertain  da« 
mage. 


dxbt  on  an 
Award. 


Judgment  of 


one  party  calling  upon  the  other  to  observe  his  contract,'*  equity  will  .in- 
terpose. (1) 

There  is  frequently  a  covenant  not  to  engage  in  any  business,  except  on 
account  and  for  the  bene6t  of  the  co-partnership.  In  case  of  a  breach  of  this 
covenant,  the  aggrieved  party  may  of  course  bring  his  action ;  but  he  may 
also  file  a  bill  for  an  account  of  the  profits  made  in  such  separate  trade,  and 
for  payment  of  a  proportion  of  those  profits.  (2)  But  if  it  be  decreed,  that 
a  person  is  entitled  to  a  share  in  the  profits  of  a  separate  business,  he  abo 
becomes  liable  for  all  losses  from  the  period  at  which  his  profits  com- 
menced. 

Covenants  to  refer  disputes  to -arbitration  are  sometimes  agreed  upon:— 
"  There  are  prudential  ways  of  drawing  these  articles.  There  might  have 
been  an  agreement  for  liquidated  damages,  to  enforce  a  specific  perfomuuiee, 
if  an  action  could  not  produce  sufficient  damages,  or  equity  would  not  en- 
tertain a  bill  for  a  specific  performance'*  (S);  and  courts  of  equity  will  not 
assist  an  arbitration.  (4) 

If  a  covenant  be  such,  that  its  breach  must  of  necessity  be  uncertain  in 
its  nature  and  amount,  then,  if  liquidated  damages  be  reserved,  they  will  be 
deemed  the  real  damages ;  and  a  verdict  in  an  action  on  the  covenant  will 
be  found  for  the  amount  of  the  liquidated  damages,  and  equity  will  not  re- 
lieve against  them.  (5) 

But  if  the  breach  of  covenant  be  attended  with  certain  damage,  although 
liquidated  damages  be  reserved  eo  nomine^  they  will  be  considered  by  a  juiy 
only  in  the  nature  of  a  penalty,  and  the  real  damages  will  be  measured  bj 
the  sum  omitted  to  be  paid.  (6) 

But  if  the  real  damage  be  uncertain,  it  will  be  referred  to  the  protho- 
notary  to  ascertain  what  damages,  if  any,  the  plaintiff  had  sustained,  and 
how  much,  if  any  thing,  ought  to  be  paid  to  the  plaintiff.  (7) 

It  seems  from  the  foregoing  case,  that,  in  order  to  give  an  efifectual  remedj 
for  the  recovery  of  a  sum  of  money  as  stipulated  damages,  in  a  case  where 
they  exceed  the  positive  loss,  a  distinct  and  separate  amount  should  be  assened 
as  the  measure  of  compensation  on  the  breach  of  each  several  contract  (8) 

If  several  partners  submit  all  differences  between  them  to  arbitration,  and 
the  arbitrator  award,  that  a  sum  of  money  shall  be  paid  by  A.,  one  of  the 
partners,  to  B.^  another  partner,  B.  may  sue  A.  in  an  action  of  debt  on  ^ 
award ;  for  in  such  case  the  sum  awarded  is  virtually  the  final  balance  of  the 
partnership  account. 

In  Winter  v.  White  (9)  Mr.  Justice  Burrough,  in  reference  to  the  fore- 


(1)  Per  Lord  ^IdotkmManhaBr.CobiUM, 
2  J.  &  W.  266.  lAngen  y.  Simpmrn,  1  S.  & 
S.  600. 

(2)  SomertfiOe  v.  Maekajfj  16  Ves.  382.  2 
Hovenden's  Supp.  450. 

{3)  Per  Lord  Eldon  in  Street  t.  Righy,  6 
Ves.  818.,  etvide  AiHey  v.  Weidon,  2  B.  &  P. 
346. 

(4)  Agar  y.  Macklew,  2  S.  &  S.  418. 

(5)  Lowe  V.  Ptera,  4  Burr.  2225.  Far^ 
rami  v.  Obniia,  3  B.  &  A.  692.  Boat  India 
Comp.  y.  Blake,  Finch,  117.  SmaU  v,  Fiiz- 
wiaiame  (Lard),  Free  Ch.  Ca.  102.  Rolfe 
y.  Petereon,  2  Bro.  P.  C.  436.  Woodward  y. 
Cy^ef,  2Vem.  119. 


(6)  Kembk  y.  Farren,  6  Biog.  141,  S 
M.  &  P.  425. 

(7)  Charrington  y.  Laingf  6  Bing.  242. 
3  M.  &  P.  587.  In  Bamdal  y.  Et/ertU,  X- 
&  M.  41.,  Lord  Tenterden  seemed  to  eon- 
sider  that  liquidated  damages  are  out  of  tbe 
question  in  off  cases  where  tbe  agiccfncat  ■ 
not  under  seal ;  $ed  vide  7  Janiian*s  CoBftf' 
ancing,  85.  Crisdee  y.  Bottom,  3  C  &  P- 
243.     Coliyer  on  Partnership,  168. 

(8)  7  Jarman's  Conyejancing,  87.,  ^f*^ 
dicL  Baylcw  J*  in  Daviet  y.  limtom,  6  B.  & 
C.  223. 

(9)  1  a  &  B.  363.  3  Moore,  674.,  «J« 
Brooke  y.  Enderitg,  4  Moore,  501. 
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goiog  principle,  obseryed,  ^  If  the  award  is  well  made,  I  cannot  discern  any      Actions  bt 
objection  to  this  action ;  it  is  an  adtion  of  debt  on  the  award,  for  the  sum      P^^tmkhs. 

awarded  to  be  paid  by  the  defendant  to  the  plaintiff?     The  action  is  not  Mr.  Justice 

founded  on  a  contract    Debt  lies  on  the  award,  because  the  subject-matter  ^"^^S^  in 

of  reference  by  the  award  transit  in  remjudicatam.  The  award  creates  the  White. 
datj ;  the  party  is  not  driven  to  an  action  on  the  bond.  I  conceive  it  is 
not  essential  to  an  action  on  an  award,  where  the  submission  is  by  bond, 
tliat  the  plaintiff  should  be  able  to  recover  the  same  sum  by  an  action  on 
the  bond :  I  am  sure  it  is  no  where  so  decided.  The  award  is  in  the  nature 
of  a  judgment  or  decree :  the  bonds,  and  their  conditions,  are  only  to  be 
looked  to,  in  order  to  see  whether  the  matter  awarded  is  authorised  by  the 
agreement  to  submit." 

To  maintain  assumpsit  between  partners,  there  must  be  an  express  promise  Assumpsit. 

to  pay  on  the  part  of  the  defendant.  (1)  To  maintain 

As  general  principles,  *'  one  partner  cannot  maintain  an  action  against  his  <»'«»P»'<  ^ 

co-partners  for  work  and  labour  performed,  or  money  expended  on  account  there  must  be 

of  the  partnership "  (2),  unless,  on  a  balance  struck,  a  sum  be  found  due  an  express 

to  him  alone*  (3)     And  where  one  partner  has  a  claim  upon  his  co-partner  P"'™"®* 

for  a  sum  of  money  due  on  account  of  the  partnership,  but  not  constituting  p^^n^r  omnot 

the  balance  of  a  separate  account,  or  a  general  balance  of  all  accounts,  his  maintain  an 

only  mode  of  recovering  the  amount  is  by  bill  filed  in  a  court  of  equity,  f?*'®"  against 

1        i.  J.      1     .        /    \  ^      J'   his  co-partner 

praymg  for  an  account,  and  usually,  also,  for  a  dissolution.  (4)  for  work  and 

But  there  are  some  particular  cases  in  which  one  partner  may,  even  in  an  labour  per- 
action  at  law,  recover  money  due  to  him  from  his  co-partner  from  matter 

Jiloncv  fix* 

connected  with  the  partnership.     Thus,  if  one  partner  give  the  other  his  pended  on  ac- 
promissory  note,  or  his  .separate  acceptance  for  value  received  on  the  part-  count. 
nerBhip  account,  an  action  will  lie  on  such  note  or  bill.  (5)    So,  if  one  part-  When  one  co- 
ner  draw  upon  all  the  others  by  name,  and  they  individually  accept,  he  may  Jl^y^r  from 
recover  against  them ;  because,  by  such  an  acceptance,  a  separate  right  is  the  other  mo- 
acknowledged  to  exist ;  and  it  seems,  that  an  action  is  maintainable  between  ^^y  advanced, 
partners,  for  contribution  in  respect  of  damages  recovered  against  one  of 
them. 

But,  generally  speaking,  'money  cannot  be  recovered  by  partners  inter  se^ 
which,  when  the  cause  of  action  accrued,  might  be  placed  as  an  item  in  the 
partnership  account  It  must  either  have  been  the  basis  of  the  account 
when  the  partnership  commenced,  a  sum  separated  from  the  account  while 
the  partnership  continued,  or  the  balance  of  the  account  when  the  partner- 
ship ceased,  or  when  a  general  adjustment  of  its  affairs  took  place.  (6) 

Particular  transactions  may  be  abstracted  from  the  partnership  account.  When  particu- 
and  justify  actions  between  the  partners.    The  case  of  Sharp  v.  Warren  (7),  ^  *'^^^**"' 
although  not  a  case  of  trading  partnership,  is  illustrative  of  this  position :  stracted  from 
—in  which  it  appeared,  that  the  auditor  of  a  benefit  club,  who  was  himself  *be  partnership 

account. 

(I)  Fmumt  V.  Coupland,  S   Bing.    170.  -   (3)  Smith  v.  Barrow,  3  T.  R.  476. 

9  Moore,  S19.,  sed  vide  Moravia  ▼.  Levi,  2  (4)  Collyer  on  Partnership,  174,  175. 

T.  R.  483. «.     Fotttr  ▼.  AUaiuon,  ibid.  479.  (5)  Preston  v.  Strutton,  1  Anst.  50. 

Maekitramy,  Imbtr,  HoU*sN.  P.  C.  368.  (6)  Collyer  on  Partnership,   179.     Ven- 

(S)  At  Lord   Tenterden    in  Holmes  v.  nt'ii^  v.  Leekie,  ISr  East,  7.      Gak  v.  Leekie, 

•£%iiu,  1  B.  &  C.  76.,  et  vide  Harvey  ▼.  2  Stark.  107.       Coffee  v.  Brian,  10  Moore, 

Criekett,  5  M.  &  S.  336.,  Milimm  ▼.  Codd,  341.    3  Bing.  54.,  sed  vide  Bobtomv,  Curtii, 

7  ibid.  419.      Bovia  v.   Hammond^  6  ibid.  1  Stark.  78. 

H9.  (7)  6  Price,  132. 
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LANCE. 


a  member,  was  intrusted  with  the  funds  of  the  society  for  safe  costodj, 
which  funds  he  applied  to  his  own  use»  and  refused  to  pay  over,  aad  he 
ran  away  with  the  box  : — It  was  held,  that  the  steward  of  the  club  might 
maintain  an  action  against  him  for  the  amount,  Mr.  Baron  Graham  obser?- 
ing,  *'  I  am  of  opinion,  that  in  a  case  of  this  sort  indebitatus  a$9umpnt  will 
lie.  The  defendant's  carrying  away  the  money  and  leaving  the  society, 
makes  him  liable  to  them,  as  if  he  were  not  himself  a  member  of  the  society  ; 
and  it  might  be  recovered  as  money  had  and  received.  The  defendant  had 
placed  himself  out  of  the  protection  of  his  situation  in  the  society,  by  his 
conduct  in  withdrawing,  under  the  circumstances,  and  he  had  no  longw  anj 
further  interest  in  common  with  them." 

Where  the  plaintiff  and  defendant  agreed  to  buy  goods  on  their  joist 
account,  the  defendant  undertaking  to  furnish  the  plaintiff  with  half  the 
amount  in  time  for  payment,  and  the  plaintiff  paid  the  whole,  it  was  held, 
that  an  action  lay  for  the  moiety,  although  an  account  was  still  to  be  taken 
between  them  as  partners  in  the  subsequent  disposal  of  the  stock.  (1) 

So,  if  one  partner  wrongfully  carry  money  belonging  to  the  other  to  tlie 
joint  account,  an  action  lies  for  money  had  and  received.  (2) 

But  where  A.,  B.,  and  C.  had  been  members  of  a  trading  company,  and 
after  its  dissolution  B.  and  C,  being  sued  as  members  of  the  company,  re- 
tained A.,  who  was  an  attorney,  to  defend  them : — It  was  held,  that  A.,  as 
a  member  of  the  company,  was  jointly  liable  to  contribute  to  the  expeDse  of 
the  defence ;  and  could  not  maintain  an  action  for  his  costs  agunst  B.  and 
C.  (3)  So  an  agent,  employed  by  a  company  of  subscribers  for  an  appli- 
cation to  parliament  for  an  intended  railway,  being  himself  a  subscriber, 
cannot  maintain  an  action  for  his  services,  either  against  the  body  of  tke 
subscribers,  or  against  the  chairman.  (4) 

But  an  action  is  not  maintainable  by  one  partner  against  another^  on  a 
bill  of  exchange  given  in  respect  of  an  unascertained  balance.  (5) 

If  a  personal  office  or  employment  be  purchased  with  the  partnership 
funds  for  the  benefit  of  the  partnership,  the  partner  in  whose  name  it  is 
purchased,  is  not  necessarily  a  trustee  of  the  profits  for  the  other  partneis 
after  the  term  of  the  partnership  has  expired.  (6) 

One  partner  may  maintain  an  action  against  his  co-partner  to  recover  the 
whole  or  an  aliquot  part  of  the  general  balance  of  a  partnership  aecoiint. 
Even  where  partners  have  covenanted  to  account  at  certain  times,  if  in  pur- 
suance of  the  covenant  an  account  be  entered  into  and  a  balance  struck,  axMl 
the  debtor  partner  expressly  promise  to  pay,  the  creditor  partner  may  main- 
tain an  action  of  assumpsit  against  his  co-partner  on  such  express  promise, 
notwithstanding  the  covenant.  (7) 

So  on  the  other  hand,  where  no  account  has  been  settled,  bnt  there 
been  an  agreement  by  the  retiring  partner  or  his  representative  to  take  a 
certain  sum  of  money  in  consideration  of  relinquishing  the  account,  this  is 
a  valid  consideration  to  support  an  action  of  assumpsit  for  the  recoveiy  of 
the  sum  agreed  upon.  (8) 


( 1 )  Venning  v.  Leckiej  13  East,  7. 

(2)  Smith  V.  Barrow,  2  T.  R.  476. 

(3)  Milburn  v.  Codd,  7  B.  &  C.  419. 

(4)  Hcima  v.  Higgins,  1  ibid.  74, 

(5)  Verley  v.  SaunderSf  2  Chitt.  127. 


(6)  Clarke  v.  Richnrds,  1  Y.  &  CoL  S5l. 

(7)  Moravia  v.  Levi,  2  T.  R.  48S.  «-^ 
vide  Fogter  ▼.  AIlanwH,  ibid.  479.  CoDyer 
on  Partnership,  184. 

(8)  WeUs  V.  ffeUs,  1  Vent  40. 
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Where  A.  and  B.  had  been  partners  in  certain  transactions  for  the  pur-      Actions  by 

Paktvxrs 

chase  and  sale  of  wool,  having  also  had  other  dealings  together ;  and  they    L_ 


settled  a  general  account,  in  which  was  an  item  to  B/s  debit  ^*  to  loss  on 
wooV  and  which  shewed  a  balance  of  15L  against  him ;  and  B.  signed  the 
account,  and  admitted  the  balance  due : — It  was  held,  that  A.  might  after- 
wards maintain  an  action  to  recover  the  amount  of  the  item  for  the  loss  on 
the  wool ;  and  that  it  was  no  answer  to  such  action,  that,  afler  the  account 
▼as  settled,  the  plaintiff  had  assented  to  a  pvoposal  of  the  defendant,  that  he 
would  take  out  the  balance  in  butcher's  meat(l) 

Provided  the  balance  be  complete  (2),  it  is  immaterial,  whether  it  were   Provided  the 
settled  at  the  dissolution  or  during  the  continuance  of  the  partnership.  (3)  complete,  the 
But  in  a  case  where  the  balance  was  only  the  aggregate  of  a  number  of  time  is  unlm- 
sums  due  upon  a  series  of  weekly  accounts,  it  was  holden,  that  an  action  ^*5'-'*i"*-x**  ^ 
would  not  lie   by  one  partner  against  his  co-partners   to  recover  this  settled, 
balance.  (4) 

It  makes  no  difference  whether  the  balance  is  settled  by  a  court  of  judi- 
cature, or  by  the  parties  themselves  out  of  court  Therefore  it  has  been 
held,  that  debt  lies  on  a  decree  of  a  colonial  court  made  for  payment  of  a 
haiance  due  on  a  partnership  account ;  and  there  seems  no  doubt,  that  a 
decree  of  a  court  of  equity  fixing  the  balance  due  on  a  partnership  account, 
might,  if  necessary,  be  enforced  in  a  court  of  law,  though  the  items  of  the 
account  cannot  be  sued  for.  (5) 

So  where  two  proprietors  of  a  stage-coach,  A.  and  B.,  dissolved  their 
partnership  in  November ;  during  their  partnership  monthly  accounts  were 
made  up,  on  each  of  which  a  balance  was  struck  in  favour  of  A.,  and  these 
balances  were  never  carried  forward  from  one  account  to  another ;  and  B. 
had  paid  A.  the  balance  on  the  November  account,  which  was  made  up  to 
the  time  of  the  dissolution :  —  It  was  held,  that  A.  might  maintain  an  action 
for  the  balance  in  his  favour  on  the  September  and  October  accounts, 
Chief  Justice  Tindal  observing,  ''  every  month's  account  is  quite  distinct 
from  all  the  others,  and  no  balance  is  carried  forward  from  any  of  them."  (6) 

Whether  contribution  may  be  obtained  in  an  action  of  assumpsit  by  one  Cokt&ibutiov. 
partner  against  another^  for  money  laid  out  to  the  defendant's  use,  has  been  Contribution 
questioned.  (7 )  ^'^ """  "*^'''*  ""^ 

m  .  t.ji  ,..ij  auumpnt,  as 

But  it  seems,  that  contribution  can  be  had  at  law  only  m  insulated  trans-  between  part- 
actions  where  there  is  no  general  partnership.     In  such  cases,  however,  it  i^^^s. 
is  evident,  that  a  clear  cause  of  action  may  arise  unshackled  by  any  ac- 
counts. (8) 

If  the  whole  damages  in  assumpsit  be  levied  on  one  of  several  defendants,  Damages  in 

he  may  sue  the  others  for  their  contributions.  (9)  oMtcm/wt^  levied 

on  one  partner. 

(1)  Wray  ▼.  MiUitone,  5  M.  &  W.  21 .  Merryweaiher  ▼.  Nixan^  8  T.  R.  186.     In  re 

(2)  C<^  V.  Brian,  3  Bing.  54.  ifebb,  2  Moore,  500.      Wboley  v.  Batte,  2  C. 

(3)  PrtMton  ▼.  StruUofh  1  Anst.  50.  &  P.  417. 

(4)  Fromoni  ▼.  Coupland,  2  Bing.  170.  (8)  Graham  v.  Robertson,  2  T.  B.  282., 
9  Moore,  31 9.  et  vide   French  v.  Fenn,  1  Co.  B.  L.  536. 

(5)  Henley  v.  Soper,  8  B.  &  C.  16.  M'llreaih  v.  Margetton,  4  Doug.  278. 

(6)  Brierly  ▼.  Grippe,  7  C.  &  P.  709.  (9)  Per   Bayley  J.  in  Ansell  v.    Water- 

(7)  7  Jarman's  Conveyancing,  17.  Col-  Aoiwe,  6  M.  &  S.  390.,  et  vide  Herries  v. 
Iyer  on  Partnership,  189.  Gow  on  Part-  Jamieson,  5  T.  R,  556.  Hohnes  v.  IVUliam- 
nership,  79.  Abbct  v.  Smith,  2  W.  Black,  ton,  6  M.  &  S.  158.  Merryweather  v.  Nixan, 
947.     Heimes  v.  WUUanuon,  6  M.  &  S.  158.  8  T.  R.  186. 

BlaekM  ▼.  ITirtr,  5  B.  &  C.  388.,  sed  vide 
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Upon  an  ac- 
count taken  at 
the  dissolution, 
a98umpiit  will 
lie  for  the  ba- 
lance. 


So  also  when  the  whole  damages  awarded  by  an  arbitrator  have  been 
levied  upon  one  of  two  joint  contractors,  he  has  been  held  to  be  entitled  to 
contribution  at  law.  In  Bumell  y.  Minat(l)  A.  and  B.,  who  were  not 
partners  in  trade,  entered  into  a  joint  undertaking  with  C. ;  they  Med  to 
perform  their  contract ;  C.  then  applied  to  A.  for  compensation,  and  in 
default  thereof,  threatened  him  with  an  action ;  A.  not  choosing  to  defend 
an  action  without  the  privity  of  B.,  agreed  to  refer  the  amount  of  tlie 
damages  to  an  arbitrator ;  the  arbitrator  awarded  a  certain  sum  to  be  doe 
which  A.  paid,  and  of  which  he  brought  his  action  against  B.  to  recover  t 
moiety:  —  It  was  held,  that  such  an  action  was  maintainable. 

But  the  aggrieved  partner  can  proceed  in  a  court  of  equity :  thus,  where 
five  persons  in  partnership  as  coach  proprietors  had  incurred  a  part- 
nership debt,  which  the  creditor  after  the  death  of  one  of  the  partners 
recovered  in  an  action  against  the  survivors  in  a  bill  filed  for  that  purpose 
by  the  partners^  who  had  paid  the  damages  and  costs  of  the  action  against 
the  representatives  of  the  deceased  partner,  Sir  John  Leach  decreed  contii- 
bution  not  only  for  the  damages,  but  also  for  the  costs.  (2) 

The  rule  that  actions  of  contracts  are  not  maintainable  between  partnen 
on  the  partnership  account,  arises  from  their  situation  inter  se,  and  not  from 
their  situation  quoad  third  persons.  When  therefore  the  partnership  is  ac- 
tually at  an  end,  as  the  partnership  account  is  also  at  an  end  for  all  future 
purposes,  it  follows  that  the  way  is  clear  for  any  action  between  Uie 
parties,  arising  from  causes  subsequent  to  the  dissolution,  although  these 
causes  may  originate  in  their  situation  of  partners  qtwcid  third  persons.  (3) 

When  an  account  is  taken  at  the  dissolution  of  a  partnership,  assun^ 
will  lie  without  proof  of  an  express  promise. ^4) 

By  articles  of  partnership^  it  was  agreed,  that  just  and  true  accounts 
should  be  made  out  half  yearly,  and  signed  by  the  partners,  and  that  such 
accounts  should  not  afterwards  be  calle4  in  question,  except  for  errors  dis- 
covered in  the  lifetime  of  all  the  partners.  The  accounts  were  made  oat 
by  one  of  the  partners,  and  after  the  death  of  two  of  the  other  partners  it 
was  discovered,  that  the  accounts  were  fraudulent: — It  was  held,  that  the 
fourth  partner  was  entitled  to  have  the  accounts  of  the  partnership  taken 
from  the  date  of  the  articles.  (5) 


ACTIOVS 
▲GAINST 

Partners, 
oxnkrallt. 

Identity  of 
partners. 

Acts  and  ad- 


6.    ACTIOKS    AGAINST    PARTNERS. 

L  Generally. 


If  two    or    more  unite  in   partnership   for   carrying  on  a  particoiar 
trade  or  other  purpose,  they  become  in  point  of  law  so  identified  with  each 
missions  of  one    Other,  that  the  acts  and  admissions  of  any  one,  with  reference  to  the  common 
th  "^"^  ^^^^       object,  are  the  acts  and  declarations  of  all,  and  are  binding  upon  all.   Thus, 


(1)  4  Moore,  840, 

(2)  Thomas   ▼.    LitehJUld,   Rolls,  U.  T. 
831,   cit.    Colly er   on    Partnership,    192., 

vidtt  Browne  v.  Gibbiiu,  5  Bro.  P.  C.  491. 

(3)  Collyer    on   Partnership,  192.      0$- 
homt  V.  Harper,  5  East,  225.    i  Smith,  41 1. 


Wright  v.  ffunier,  1  East,  2a  -ffntfoa  ^. 
Eyre,  J  Marsh.  60S. 

(4)  Rackstraw  v.  Itnber,  Holt's  N.  P.  C, 
368. 

{5)    OJdaker  v.  Lavender,  6  Sim.  2S9. 
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partnera  are  at  law  joint  tenants,  part  owners,  and  tenants  in  common,  and        Acnovs 
ooe  cannot  sell  the  share  of  another.  (1)  Pa^rthers. 

The  oonstitution  of  partnership  furnishes  a  presumption,  that  each  indi- 

vjdual  partner  is  an  authorised  agent  for  the  rest;  but  this  presumption 
has  DO  operation  where  a  party  who  would  rely  upon  it  has  received 
express  notice  to  the  contrary,  or  where  the  transaction  between  himself 
and  the  individual  partner  is  a  fraud  upon  the  rest. 

Persons,  as  previously  stated,  who  are  known  to  share  the  profits  of  a 
trade,  Kteprimd  facie  liable  as  partners  to  all  who  deal  with  them  in  respect 
^f  that  trade,  whatever  be  the  private  agreement  between  them.  (2)  Thus, 
Rogers  entered  into  the  following  agreement  with  Thomas : — <<  I  do  agree 
to  give  T.  half  the  profits  he  makes  on  my  goods  instead  of  a  commission, 
after  shipping,  freight,  and  every  expense  paid ;  I  pay  T.'s  passage  out 
February  9.  1809;*'  and  it  was  proved  that  T.  had  a  specific  interest  in  the 
profits  under  the  nanie  of  commission :  —  It  was  held,  that,  althougll  by  the 
agreement,  the  parties  intended  to  avoid  a  partnership^  yet  Thomas  was  a 
partner  in  the  profits  quoad  third  persons.  (3) 

If  A.  B.  sufiTer  his  name  to  be  used  in  the  business,  and  hold  himself  out 
as  a  partner,  he  is  liable,  though  the  customer  did  not  at  the  time  of  dealing 
know  the  existence  of  the  partnership,  or  that  A.  B.*s  name  was  used  (4>), 
the  principle  being  to  prevent  the  extension  of  unsound  credit  (5);  and  very 
slight  circumstances  will,  it  seems,  be  sufficient  to  justify  a  jury,  that  a 
person  has  held  himself  out  to  the  world  as  a  partner.  (6) 

Where  several  are  concerned  together  in  partnership,  notice  to  one  is  Notice  to  one 
equivalent  to  notice  to  all,  provided  the  transaction  be  b(mdfide.(l)    If  a  fen't  to'd?"^^*" 
bill  be  accepted  by  a  firm,  and'dishonoured  by  one  of  the  partners,  it  is  not 
necessary  to  give  notice  of  dishonour  to  the  other  partners.  (8)    If  one  of 
several  defendants  resides  above  forty  miles  from  London,  it  is  not  neces- 
sary to  give  the  ten  days'  notice  of  trial  required  by  the  statute.  (9) 

Payment  by  one  of  several  partners  on  their  joint  account  is  payment  by   Payment  by 
aU(lO);  and  where  two  houses  are  partners  in  a  particular  transaction,  pay-  ^^^  of  several 
ment  by  one  house  on  account  of  that  transaction  is  payment  by  both.  (11)  paymoat  by*all. 
Payment  by  one  of  the  obligors  in  a  joint  and  several  bond  is  payment  by 
all.  (12) 

From  the  identification  which  exists  between  the  members  of  a  firm,  the   Release  to  one 
release  of  one  partner  will  operate  as  a  release  to  his  co-partners :  thus,  if  P*'*"^!  will 

ODerate  as  a  re~ 

upon  the  dissolution  of  a  partnership,  the  joint  creditors  execute  a  compo-  lease  to  bis  co- 
partners. 

(1)  Abbott  on  Shipping  by  Shee,  89,  90.  (4)  Young  y,  AxUOt  cit.   S  Hen.  Black. 

Ovtton  ▼.  Hebdeut  I  Wils.  101.     Under  stat.  242. 

S  &  4  Will.  4.  c.  42.  ss.  8  &  9.  the  plea  of  (5)  Ibid     Sp€Mer  v.  BiUingy   3   Camp, 

abatement  for  the  non  joinder  of  another  as  312.     Swan  y.  Steele  (Clerk),  7  East,  210. 

co-defendant  will  not  be  allowed  unless  it  be  3  Smith,  1 1 9. 

stated  in  the  plea,  that  such  person  is  resi-  (6)  Parker  v.   Barker,  1  B.  &  B.   9.     3 

dent  within   the  jurisdiction  of  the  court,  Moore,  226.      Goode  v.  Harrison,  SB.  8c  A, 

and  ff"l*HM   the  place  of  residence  of  such  150. 

person  shall  be  stated  with  convenient  cer-  (7)  Bignold  ▼.  Waterhouse,  1  M.  &  S.  259. 

tainty  in  an   affidavit  yerifying  such  plea.  Alderton  v.  Pope,  1  Camp.  404.  n. 

But  the  plaintiff  may  reply  bankruptcy,  and  (8)  Porthouse  v.  Parker,  ibid.  82. 

certificate  or  insolvency.  (9)  Perry  v.  Jackson  (Bart.),  4  T.  R.  516. 

(3)  Bloxham  v.  PeU,  cit  2  W.  Black.  999.  ('  10)  Jnnes  v.  Stephenson,  1  M.  Sc  Rob.  145. 

WaMgh  r.  Carver,  2  Hen.  Black.  235.  (11)   Cheap  v.  Cramond,  4  B.  &  A.  663. 

(3)  Blip.  Rowlandson,  1  Rose,  89.     Exp.  (12)  5  Bac.  Abr.  Obligation  (D.  4.),  810. 

Hamper,  17  Ves.  404.  Collyer  on  Partnership,  432. 
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Covenant  not 
to  sue,  will  not 
operate  as  a 
release. 


sitjon  deed  to  that  partner  who  winds  up  the  affairs  of  the  partoenhip, 
such  deed  is  in  the  nature  of  a  release^  and  will  discharge  the  other  partner 
from  his  liability  for  the  joint  debts.  (1) 

But  a  release  given  to  one  of  two  partners  may,  bj  means  of  recitals  aod 
provisoes,  be  limited  in  its  operation  to  that  one  partner  only,  and  maj 
even  leave  that  partner  open  to  actions  on  account  of  his  co-partner.  (2) 

Two  partners,  A.  and  B.,  on  the  26tb  of  August,  1809,  agreed  to  dtasoiye 
partnership,  as  from  the  1st  of  January,  1810,  and  that  neither  of  them 
should,  after  signing  the  deed  of  dissolution,  make  any  purchase  to  bind 
the  other;  but  that  every  such  purchase  should  be  on  his  own  private 
account.  On  the  27th  of  October,  1810,  A.  assigned  his  property  to  his 
creditors,  who  covenanted  not  to  sue  him ;  and  that  if  they  did,  the  deid 
of  assignment  should  be  a  release  to  him ;  which  deed  was  signed  by  B.  An 
after  signing  the  deed  of  dissolution,  having  contracted  debts  in  the  xmk 
of  the  firm,  B.  paid  them :  —  It  was  held,  Ist,  that  B.  was  liable  for  those 
debts,  the  covenant  not  to  sue  A.  not  operating  as  a  release  to  B.;  My, 
that  supposing  it  had,  the  creditors  would  have  had  an  equitable  claim  od 
B.,  which  would  have  justified  bis  paying  the  money ;  and,  therefore,  that 
B.  was  entitled  to  recover  it  from  A.  as  money  paid  to  his  use.  (3) 


COMMENCX- 

MRNT  OF  Lia- 
bilities. 

When  no  time 
is  mentioned  in 
the  deed  of 
partnership  for 
the  commence- 
ment of  the  lia- 
bilities  of  the 
partners. 


IL  Commencement  of  Liabilities. 

If  no  time  be  mentioned  in  the  deed  of  partnership  for  the  commence- 
ment of  the  liabilities  of  the  partners,  their  liabilities  will  commeoce 
from  its  date,  unless  before  that  time  the  parties  have  held  themselves  oat 
to  the  world  as  partners.     A.  and  B.,  general  partners  in  trade,  were  in- 
debted to  C.  for  advances  paid  by  him  on  the  joint  account  of  the  three  ia 
a  special  joint  adventure,  and  with  a  view  to  liquidate  that  balance,  C* 
agreed  with  A.  and  B.  to  join  with  them  in  another  adventure,  of  which  he 
was  to  have  one  moiety ;  and  it  was  agreed,  that  A.  and  B.  should  purchase 
goods  for  the  adventure,  and  pay  for  them ;  and  the  returns  of  such  adfen- 
ture  were  to  be  made  to  C,  to  go  in  liquidation  of  his  demand  on  them;  bat 
C.  was  to  bear  his  proportion  of  the  loss,  if  any,  and  also  to  receive  his  share 
of  the  profit,  if  any,  after  reimbursing  himself  out  of  the  returns  the  amount 
of  his  advances  previously  made  to  A.  and  B.: — It  was  held,  that  Uus  agree- 
ment constituted  a  partnership  between  the  three  in  the  adventure  at  and  from 
the  time  of  the  purchase  of  the  goods  for  the  adventure  by  A.  and  B.,  al- 
though C.  did  not  go  with  them  to  make  the  purchase,  nor  authorise  tb^n 
to  purchase  on  the  joint  account,  but  A.  and  B.  alone  in  fact  made  the  pur- 
chase ;  and  although  C.  also  purchased  in  his  own  name,  and  paid  for  goods 
to  be  sent  out  at  the  same  time,  in  which  B.  was  to  share  the  profit  or  loss, 
and  these  goods  were  consigned  for  sale  and  return  to  the  same  person 
who  went  out  as  supercargo  on  the  joint  account  of  the  three.  (4) 

In  Buttley  v.  Lewis  (5)  it  was  held,  that  where  A.  and  B.  agree  to  be- 
come partners  from  a  subsequent  day,  upon  certain  terms,  which  were  to  he 


(1)  Exp:  Sater,  6  Ves.  146. 

(2)  Solly  ▼.  Forbes,  4  Moore,  448.     2  B. 
&  B.  38. 

(3)  HuUon  y.  Eyre,  1    Marsh.  60S.     6 
Taunt.  289. 


(4)  Gouthwaite  ▼.  Dvchtorik,  IS  £«^ 
421.,  videetiam  SavUle  ▼.  Robertson,  4  T.  B. 
720. 

(5)  I  M.  &  G.  155. 
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embodied  in  a  deed  to  be  executed  on  such  subsequent  day ;  but  the  deed       Actions 
was  executed  on  a  day  later  than  that  appointed ;  —  B.  was  bound  by  the      pI^mnms. 

contract  of  A.  entered  into  in  the  name  of  the  firm  between  the  day  ap-  — • 

pointed  for  the  execution  of  the  deed  and  that  on  which  it  was  actually 
executed,  although  alterations  were  introduced  into  the  deed  at  the  time 
of  its  execution. 

Where  several  persons  agree  to  become  partners  in  a  particular  ad-  Where  several 
renturci  and  there  is  no  stipulation  between  them,  that  the  partnership  f^lJ^^^. 
shall  not  be  consummate  until  after  the  order  of  the  goods,  then,  whether  ners  in  a  par- 
the  order  be  given  by  one  or  more  of  the  adventurers,  their  joint  interest  ticular  adven- 
in  the  goods  will  commence  from  the  moment  of  the  order,  and  their  joint 
liability  to  the  seller  from  the  time  of  the  delivery.    Therefore,  where  three 
persons  engaged  in  a  joint  speculation  for  the  purchase  and  importation  of 
com^  but  no  partnership  fund  was  rabed  for  the  speculation,  and  the  parties 
met  the  expenses  in  thirds,  and  two  only  of  the  three  had  the  management 
of  the  speculation,  one  of  these  two  being  the  consignee,  and  the  other  the 
salesman  of  the  com,  it  was  nevertheless  very  truly  said,  that  if  there  had 
been  a  claim  in  that  case  by  the  seller  of  the  corn,  no  doubt  he  would  have 
been  entitled  to  proceed  against  all  the  parties^  and  might  have  called  upon 
them  all  for  payment  (1) 

The  separate  loan  of  money  to  one  of  several  adventurers  for  the  purpose  Separate  loan 
of  founding  the  partnership,  will  not  constitute  the  firm  the  joint  debtors  of  o^™o"«y  **> 

o  r  r'  o  QHg  Qf  general 

the  lender.  (2)    Thus,  in  Smith  v. Craven  (S)  Lord  Lyndhurst  said,  <<  It  was  adventurers, 

agreed,  that  each  of  these  three  persons  should  contribute  a  third,  for  the  pur-  for  the  purpose 

poses  of  this  joint  speculation.   It  is  expressly  found  by  the  case,  that  Craven  partnership. 

did  contribute  his  share.   Nothing  is  stated  on  the  case  which  tends  to  shew,  judgments  of 

that  Craven  knew  how  the  other  two-thirds  were  raised  by  Wharton  and  Lord  Lynd- 

Thompson,  his  partners  in  this  transaction.     How  could  he  know,  that  they  bJ|^,  *Bayley 

did  not  meet  their  shares  with  funds  of  their  own  ?    He  might  suppose  that  in  Smith  ▼. 

Wharton,  to  whom  the  com  was  consigned,  might  raise  his  share  upon  the   ^^<'^' 

security  of  the  proceeds.    In  point  of  fact,  Wharton  raised  the  money  from 

the  plaintiffs  on  his  own  credit;  but  it  does  not  appear  he  had  Craven's 

authority  for  so  doing,  nor  is  it  found  that  Craven  had  any  knowledge  of 

his  proceedings  in  this  respect;" — and  Mr.  Baron  Bay  ley  also  observed^ 

^  If  I  supply  my  agent  with  money^  which  he  misapplies,  and  raises  money 

elsewhere,  can  the  person  from  whom  he  obtains  the  money  sue  me  for  the 

amount  ?  "    *'  Wharton  having  given  collateral  security,  the  plaintiffs,  as  his 

agents,  and  on  his  credit,  not  knowing  any  thing  of  the  other  parties,  pay 

the  money,  and  pay  it  in  discharge  of  that  which  is  the  individual  debt  of 

their  principal^  and  of  him  alone.    As  agents,  they  had  no  notice  that  they 

made  the  payment,  except  on  the  individual  behalf  of  Wharton ;  he  only 

was  trusted,  and  the  advances  were  made  on  his  credit  alone ;  the  plaintiffs 

were  not  deluded  by  the  prospect  of  a  partnership  security,  and  the  claim 

must  be  restricted  to  Wharton  alone." 

Where  goods  or  money  are  supplied  separately  to  one  of  several  adven-    Goods  or 
torers  before  the  partnership  is  consummate,  but  they  all  draw  a  bill,  or  give  ™o»*ey  supplied 
an  acceptance  for  the  value  of  the  supply,  the  contract  which  was  originally  one  of  several 

(I)  Smith   ▼.   Craven^   1    C.    &  J.    500.         (2)  &i©t7/e  v.  i?o6ertwii,  4  T.  R.  720. 
Broame  ▼.  Gilfbtns^  5  Bro.  P.  C.  491.     Gar-         (3)  1  C.  &  J.  508. 
dimer  ▼.  ChildM,  8  C.  &  P.  345.     Collyer  on 
Partnership,  357. 
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Actions 

AOAINST 

Partners. 

adventurers, 
before  the  part- 
nership is  con- 
summate. 

Judgment  of 
Mr.  Justice 
Bay  ley  in 
Greerulade  v. 
Dower. 


separate  becomes  joint  under  the  security,  and  tfaey  who  are  parties  to  the 
security  become  in  consequence  jointly  liable.  (1) 

But  to  render  all  the  drawers  or  acceptors  liable  on  a  bill  or  note  so  given 
before  the  commencement  of  the  partnership,  all  must  join  in  the  security ; 
for,  in  such  case,  one  has  no  more  implied  authority  to  bind  the  rest  bytnO, 
than  he  has  to  bind  them  by  a  mere  order  for  goods.  Thus,  in  Greenslade  t. 
Dower  (^)  Mr.  Justice  Bay  ley  said,  <<  If  several  persons  are  in  trade  together, 
a  bill  accepted  by  one  in  the  names  of  the  partnership,  and  in  the  coarse  of 
their  trading,  binds  them  alL  But  there  is  a  great  difference  between  soeh 
a  bill,  and  one  drawn  for  the  purpose  of  founding  the  partnership.  Origin- 
ally, each  partner  would  have  to  bring  in  his  proportion  of  the  capital;  and 
it  would  be  very  unjust  to  let  the  acceptance  of  one  for  the  capital  bind  ail 
the  others :  no  authority  of  that  nature  can  be  implied ;  nor  does  it  arise  bj 
operation  of  law,  the  debt  not  being  a  partnership  debt." 


Incoming 
Partners. 

Incoming  part- 
ner will  not  be 
liable  in  re- 
spect of  debt!^' 
contracted  by 
the  firm  pre- 
viously  to  his 
joining  it. 


In  adventures, 
an  incoming 
partner  is  not 
liable  for  the 
price  of  the 
goods. 

Judgment  of 
Jx>rd  Eldon  in 
Exp.  PeeU. 


III.  Incoming  Partners.  (3) 

An  incoming  partner  will  not  be  liable  in  respect  of  debts  contracted  by 
the  firm  previously  to  his  joining  it;  and  his  liability  for  contracts  made  bj 
the  firm  before  his  accession  is  not  to  be  presumed.  (4) 

The  primary  consideration  for  the  jury  is,  between  what  parties  was  tbe 
contract  actually  made?  If,  indeed,  it  be  clear  from  the  evidence,  that, 
upon  the  accession  of  a  partner  to  the  house,  a  new  promise  was  made  by 
the  entire  new  firm  in  respect  of  the  old  debt,  in  such  case  there  is  a  deli- 
berate novatio  debitiy  and  the  new  partner  must  be  charged  under  the  coo- 
tract  But  if  no  such  new  promise  be  proved ;  if,  for  instance,  the  incom- 
ing partner  was  a  dormant  partner,  and  joined  in  no  act  to  ratify  tbe 
contract,  he  will  not  be  concluded  by  it ;  for  neither  was  he  a  party  to  it 
originally,  nor  does  the  mere  act  of  joining  the  partnership  amountto  a  rati- 
fication. 

In  Howell  y  Brodie  (5)  it  appeared,  that  the  defendant  from  1829  till 
1833  advanced  various  sums  with  a  view  to  a  partnership  in  a  market  about 
to  be  erected ;  he  knew  that  the  money  was  applied  towards  the  erection, 
and  was  consulted  in  every  stage:  in  October,  1833,  by  a  written  agree- 
ment, it  was  settled  that  the  market  should  be  valued,  and  that  defendant 
should  have  a  seventh  share: — It  was  held,  that  he  was  not  liable  as  a  part- 
ner till  October,  1833,  notwithstanding  profits  had  been  made,  hot  doC 
accounted  for  to  him,  before  that  time. 

In  adventures,  an  incoming  partner  is  not  liable  for  the  price  of  tbe 
goods  (6),  because,  supposing  it  to  be  shewn,  that  at  one  period  of  the 
transaction  there  was  a  partnership  subsisting,  it  is  not  therefore  to  be 
inferred,  that  there  was  a  partnership  in  the  particular  original  purchase. 

This  principle  of  exemption  from  liability  is  liable  to  excepUoos,  and 
which  is  illustrated  by  Exparte  Peele  (7)9  in  which  Lord  Eldon  said,  **  I 


(1)  CoUyer  on  Partnership,  S59. 

(2)  7  B.  &  C.  635. 

(3)  Ante,  2047.  tit.  Infant. 

(4)  Catt  y.  Howard,  3  Stark.  5. 


(5)  6  Bing.  N.  C.  44. 

(6)  Young  ▼.  j^Mi^er,  4  Taunt  532. 

(7)  6  Ves.  602.     1    HoTendnV  Sapp. 
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agree  it  is  settled,  that  if  a  man  gives  a  partnership  engagement  in  the  part- 
nership nauie,  with  regard  to  a  transaction  not  in  its  nature  a  partnership 
transaction,  he  who  seeks  the  benefit  of  that  engagement  must  be  able  to 
say,  that,  though  in  its  nature  not  a  partnership  transaction,  yet  there  was 
some  authority  'beyond  the  mere  circumstance  of  partnership  to  enter  into 
that  contract,  so  as  to  bind  the  partnership,  and  then  it  depends  upon  the 
d^ree  of  evidence."     <'  Slight  circumstances  might  be  sufficient,  where  in 
the  original  transaction  the  party  to  be  bound  was  not  a  partner,  but  at  the 
subsequent  time  had  acquired  all  the  benefit,  as  if  he  had  been  a  partner  in 
the  original  transaction ;  and  it  would  not  be  unwholesome  for  a  jury  to 
infer  largely,  that  that  obligation,  clearly  according  to  conscience,  had  been 
given  upon  an  implied  authority.     So  here,  if  this  was  a  case  in  which  it 
was  found  upon  the  trial,  that  this  man  was  a  partner  upon  a  large  existing 
partnership,  with  a  regular  series  of  transactions,  books,  &c.,  a  knowledge 
of  what  his  partner  had  been  doing  might  be  inferred  against  him,  that 
which  in  common  prudence  he  ought  to  have  known.     But  that  is  not  the 
case  of  this  partnership ;  it  was  a  treaty.    It  is  not  even  yet  agreed  how  the 
stock  and  partnership  were  to  be  formed.     In  the  course  of  that  treaty, 
Ford,  ignorant  of  law,  permits  acts  to  be  done,  which  the  law  holds  to  be 
partnership  acts.    It  is  a  very  difierent  consideration,  whether  this  man,  so 
trepanned  into  a  partnership^  had  got  regular  books,  &c. ;  and  it  is  difficult 
to  say,  not  only  that  knowing  this  he  had  agreed  to  it,  but  that  he  knew  it ; 
in  which  case  I  am  afraid  he  must  be  bound.     This  fact  has  not  been  suffi- 
ciently inquired  into."  (1) 

If,  after  the  accession  of  a  partner,  a  bill  be  accepted  by  the  new  firm  in 
respect  of  a  contract  made  by  the  old  firm,  that  is  a  ratification  of  the  con- 
tract by  the  new  firm,  and  every  member  of  the  new  firm,  whether  dormant  or 
ostensible,  will  be  bound ;  for  the  party  who  actually  accepts  the  bill  professes 
to  act  as  the  agent  of  all  the  partners,  both  dormant  and  ostensible.  (^) 

Where  in  an  action  by  A.,  the  drawer  and  payee  of  a  bill  of  exchange, 
against  B.,  C,  and  D.  as  acceptors,  D.  pleaded  that  B.,  C,  and  D.  were  part- 
ners, and  that  the  bill  was  accepted  by  B.  and  C.  without  his  knowledge, 
prevents  a  covenant  in  respect  of  a  debt  contracted  by  B.  and  C.  before  the 
partnership,  and  not  in  respect  of  a  debt  relating  to  the  partnership.  Upon 
a  replication  of  de  injurid  to  this  plea,  issue  must  be  found  for  the  plaintifi* 
if  it  appear,  that  the  consideration  of  the  bill  was  a  debt,  which  arose  partly 
before  and  partly  afler  the  commencement  of  the  partnership.  (3) 

Where  A.  entered  into  partnership  with  B.  and  C,  who  had  previously 
carried  on  the  same  trade  together,  and  who  shortly  afterwards  became 
bankrupt ;  and  by  an  agreement,  to  which  A.  and  the  assignees  of  B.  and  C. 
were  parties,  it  was  agreed,  that  A.  should  realise  the  assets  and  liquidate 
the  debts  of  the  firm,  and  that  the  official  assignee  of  the  bankrupts  should 
be  empowered  by  A.  to  collect  the  outstanding  debts,  and  pay  the  amount 
to  S.  and  Co.,  bankers,  to  the  account  of  A.,  being  allowed  the  usual  per 
outage :  —  It  was  held,  that  A.  could  not  al^ne  sue  the  official  assignee,  in 
in  action  of  money  had  and  received,  for  moneys  collected  by  him  under 


Actions 

AOAIKST 

Partmbrs. 


Bill  accepted 
after  the  acces- 
sion of  a  part- 
ner, for  a  con- 
tract made  pre- 
viously to  his 
becoming  a 
partner. 

Debt  owing 
partly  before, 
and  partly  after, 
the  partner- 
ship. 


Where  an  in- 
coming partner 
cannot  sue 
without  the 
joinder  of  the 
official  as- 
signee of  his 
co-partners. 


(1)  Vide  etiam  Hdthy  t.  Mean,  5  B.  & 
X  504.      8  D.  &  R.  889. 

(S)  CoUyer  on  Partnership,  S65.  Hchy 
.  BoOmck^  2  Marsh.  4S4.     7  Taunt  157. 
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(3)   Wtlum  V.  Lewis,  2  M.  &  G.  197. 
Dowl.  P.  C.  18. 
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AcnoMs       this  agreement,  which  remained  in  his  hands,  and  of  which  he  had  rendered 
Paetkee..     an  account  to  a.  (1) 


DoEXAMT  IV.  Dormant  Partners. 

Paetkxes. 

Penons  who  It  has  likewise  been  held,  that  persons  who  shared  profits,  but  who  bj 

arc  not  partners  operation  of  law  were  not  partners  inter  scy  might  be  partners  quoad  third 

%fmtcr  8Cf  uiajr  DC  /  ^%  V 

partners  9«oai{    persons.  (2; 

third  parties.  If  a  pers6n  suffer  his  name  to  be  used  in  a  business^  or  otherwise  hold 

^"^*"!I£j'^*  himself  out  as  a  partner,  he  is  so  to  be  considered,  whatever  may  be  the 
business.  agreement  between  him  and  the  other  partners,  although  he  may  receive  do 

profits,  for  "  the  contract  of  one  is  the  contract  of  all.*'  (3)  This  rule  of  law 
arises,  not  upon  the  ground  of  the  real  transaction  between  the  partners,  bat 
*'  upon  principles  of  general  policy,  to  prevent  the  frauds  to  which  creditors 
would  be  liable,  if  they  were  to  suppose,  that  they  lent  their  money  upon  the 
apparent  credit  of  three  or  four  persons,  when  in  fact  they  only  lent  it  to  two 
of  them,  to  whom,  without  the  others,  they  would  have  lent  nothing."  (4) 

A  dormant  partner  will  be  liable  to  the  whole  amount  of  a  debt  due  du^ 
ing  his  co-partnership,  whether  his  connexion  with  the  firm  be  or  he  not 
known  to  the  creditor  at  the  time  of  the  contract.  Thus,  in  Robinson  y.WH' 
kinson  (5)  Mr.  Baron  Graham  said,  '<  A  party  has  always  a  right  against  a 
concealed  partner,  of  whom  he  has  previously  had  no  knowledge,  as  soon  as 
he  discovers  him,  unless  that  ignorance  were  his  own  fault,  as  if  he  bad  not 
used  due  diligence  in  finding  him.'* 

In  Beckham  v.  Knight  (6)  it  was  held,  that  if  a  contract  in  writing,  inter 

parlesj  be  entered  into  by  the  ostensible  partners  of  a  firm  in  their  own 

names,  without  any  mention  of  a  dormant  partner,  the  party  contracted 

with,  cannot  sue  the  dormant  partner  on  the  contract :  —  But  this  deciaoa 

was  subsequently  overruled  by  the  court  of  Exchequer.  (7) 

Dormant  part-        A  dormant  partner  is  only  chargeable  to  third  persons  in  respect  of  »»- 

ner  only  hable    ^r^cts  entered  into  by  the  firm  during  the  time  that  he  is  actually  a  partner, 

time  that  he  is    and  is  receiving  the  emoluments  and  profits  of  the  business,  for  third  persons 

actually  a  part-  y^Q^yQ  never  trusted  to  his  credit  (8) ;  but  where  the  partnership  of  a  dormant 

ner 

partner  is  known  to  one  particular  creditor,  he  will  be  liable  to  that  creditor, 
until  he  has  notice  of  the  partner's  retirement  Due  notice  ought,  there- 
fore, to  be  given  to  such  creditor.  (9) 


RxTiaiNo  V.  Retiring  Partners. 

Partnses. 

After  a  legal  After  a  legal  notice  of  a  partner's  retirement,  no  new  contract  by  the 

notice,  no  new  continuing  firm  can  bind  the  partner  who  retires ;  and  hence,  after  the  retire- 

bin/a  re^inir  ™6°^  ^^  ®"®  ^^  more  partners,  the  remaining  partner  cannot  put  the  ptrt- 
partner. 

(1)  LewU  V.  Edwards,  7  M.  &  W.  SCO.  (6)  4  Bing.  N.  C  243. 

(2)  Hesketh  v.  Blanchard,  4  East,  144.  (7)  Seckham  v.  JDrake,  M.  T.  1841. 

(3)  Gw'don  V.  Robwn,  2  Camp.  304.  (8)  Evans  y,  Drwmmond,  4  Espu  K.  P.  C 

(4)  Ver  Eyre  C.  J.  in  Waugh  v.  Carver,  89.  Carter  v.  WhaUey,  1  B.  &  Ad.  H- 
2  Hen.  Black.  246.  Young  v.  AxieU,  cit  Brooke  v.  Enderby,  2  B.&  B.  71.  4  Mofl«* 
ibid.  242.,  vide  Alderwn  ▼.  Pope,  1  Camp.  501. 

404.  n.     Teed  r.  Ehoorthy,  14  East,  214.  (9)  Evans  ▼.  Drummond,  4  Esp.  K.  P-  C 

(5)  3  Price,  544.  89. 
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nenhip  name  to  negotiable  securities  so  as  to  bind  the  old  firm,  but  his       Actioms 
JiabiJities  for  the  past  will  remain.  ( 1 )  pIm^es. 

As  to  the  original  creditors  of  the  firm,  express  notice  of  a  partner  s 

retirement  must  be  conveyed  to  them,  though  it  is  not  material  in  what  Original  credi- 
maDoer  it  is  given.  (2)     A  change  in  the  form  of  checks  in  a  banking  house  have  express 
is,  without  any  advertisement  in  the  Gazette,  or  circular  letter  to  the  cus-  notice  of  the 
tomers,  sufiicient  notice  of  an  alteration  of  the  firm  to  a  creditor  who 
OSes  such  checks.  (3) 

To  those  who  have  had  no  dealings  with  the  original  firm,  notice  of  the  Persons  who 
dissolution  of  a  partnership  inserted  in  the  Gazette  is  equivalent  to  actual  ^f.  ^^  °P. 
notice:  thus,  in  Godfrey  v.  Tumbuli(^)  Lord  Kenyon  said,  "If  the  disso-  the  original 
ktion  be  notified  in  the  ordinary  and  usual  way,  as  it  is  the  only  mode  by  ^™^* 
which  the  fact  of  the  dissolution  can  be  promulgated  to  the  world,  at  least  Judgment  of 
to  those  who  have  had  no  previous  dealing  with  the  partners,  it  seems  suffi-  -^  Godfrey  v. 
cient,  at  least  to  be  left  to  the  jury,  from  thence  to  infer  notice.     In  the  pre-    TurnbuU, 
sent  instance  there  is  no  proof  of  any  actual  notice  to  Mr.  Godfrey  the  plain- 
tiff; but  the  publication  in  the  Gazette  is  proved,  antecedent  to  his  taking 
the  note.    The  jury  are  to  judge  from  the  practice  in  the  usual  course  and 
ordinary  mode  of  business.     Notices  are  to  be  found  in  every  Gazette  of 
the  dissolution  of  partnerships,  which  seems  to  point  out,  that  as  the  mode 
adopted  by  the  world  for  notifications  of  this  sort,  and  therefore  every  pru- 
dent man  in  business  ought  to  consult  them."  (5) 

Where  a  h<mdjide  dissolution  has  taken  place,  the  retiring  partners  are  When  a  hm& 
not  to  be  bound  by  instruments  negotiated  in  the  name  of  the  original  firm  fi^  dissolution 

has  occurred 

after  such  dissolution  :  thus,  in  Abel  y,  Sutton  (6)  Lord  Kenyon  observed,  but  instruments 

"  To  contend  that  tliis  liability  to  be  bound  by  the  acts  of  his  partner  subsequently 

extends  to  a  time  subsequent  to  the  dissolution  is,  in  my  mind,  a  most  [he  name  oHhe 

monstrous  proposition.    A  man  in  that  case  could  never  know  when  he  was  original  firm, 

to  be  at  peace,  and  retired  from  all  the  concerns  of  the  partnership."  (7)  Judgment  of 

Upon  the  partnership  ceasing,  the  partners  become  tenants  in  common  of  i^^fu^^^^*^^ 

the  partnership  property  undisposed  of  from  that  time.     They  become,  Sutton, 

therefore,  tenants  in  common  of  all  partnership  securities  unindorsed,  which  Upon  the  dis- 

were  not  issued  before  the  dissolution.     If,  therefore,  it  be  necessary  to  put  *ol"^*""»  of  the 

-  .  "^         '         partnership, 

such  securities  in  circulation  while  the  accounts  are  unliquidated,  all  the  the  members 
late  partners  must  join  in  making  them  negotiable ;  or  in  the  words  of  Lord  |>«»™e  tenants 
Kenyon,  "  If  a  bill  is  sent  into  circulation  after  the  dissolution  of  a  part-      *^*>™™*> 
nersbip,  beyond  all  controversy,  all  the  partners  must  join  in  the  indorse- 
ment; and  one,  by  putting  the  partnership  name,  cannot  bind  the  rest."  (8) 

Generally  where   divers  debts   are   due  from  a  person,  and  he  pays  Contkacts 
noney  to  his  creditor,  the  debtor  may,  if  he  pleases,  appropriate  the  pay-  '^^^^  »»s- 
ment  to  the  discharge  of  any  one  or  other  of  those  debts ;  if  he  does  not  kithk/b'y 
appropriate  it,  the  creditor  may  make  an  appropriation  ;  but  if  there  is  no  OncRikTioN  or 

(1)  SuMe*  ▼.  Eley,  1  C.  &  P.  614.     Par-         (4)  1  Esp.  N.  P.  C.  371. 

^  ▼.   Cttmahert^  3  Esp.  N.  P.  C.    1248.  (5)  Vide  etiam    Wrightwn  v.  PUOanj    1 

Grduxm  v.  Hope^   1  Peake*s  N.  P.  C.  206.  Stark.  375.     2  Chitt  121. 

Wood  y.  Braddick^  1  Taunt.  104.     Ault  v.  (6)  3  Esp.  N.  P.  C.  108. 

GoodrieA,  4  Russ.  430.     Pinder  v.  fFilks,  I  (7)  Vide  etUm    Kilffottr  v.  Finlyson,    1 

Hsrsh.  248.     5  Taunt  612.  Hen.  Black.  155.      Wrightwn  v.  PnUan,    1 

(2)  3f /ver  t.  HunMe^  16  East,  169.  Stark.  375.    Paterwn  v.  ZachariaK  ibid.  71. 

(3)  Barfboi  t.  GoodaU^  3  Camp.  147.,  (8)  Collyer  on  Partnership,  375.  Abel 
vide  etiam  Kirwan  ▼.  Kirwan^  2  C.  &  M.  v.  Sutton,  3  Esp.  N.  P.  C.  110.,  et  vide  Car- 
617.  vick  y.  Viekeryi  Doug.  653. 
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Actions 

AGAINST 

Partneiis. 

Law,  oa  spe- 
cial AORKE- 
MBKT. 

When  there  is 
a  cash  account 
current  be- 
tween a  firm 
and  a  customer, 
and  the  account 
is  in  favour  of 
the  latter. 


When  a  sum 
becomes  the 
specific  pro- 
perty of  the 
new  partner- 
ship. 

Judgment  of 
Chief  Justice 
Abbott  in 
2%ompaon  v. 
Brown. 


Time  when  ap- 
propriation 
must  be  made. 


appropriation  by  either  party,  and  there  is  a  current  account  between  them, 
as  between  banker  and  customer,  the  law  makes  an  appropriation  according 
to  the  order  of  the  items  of  the  account,  the  first  item  on  the  ddnt  side  of  the 
account  being  discharged  or  reduced  by  the  first  item  on  the  credit  side.  (1) 

Where  the  plain tifi*  kept  a  general  account  with  A.  as  his  banker  and  armj 
agent,  and  B.  became  a  partner  with  A.  for  a  limited  period,  and  retired  on  iti 
expiration  without  the  knowledge  of  the  plaintiff,  and  A.  afterwards  became 
bankrupt,  until  which  period  the  account  continued  between  the  plaintiff 
and  A. :  —  It  was  held,  that  payments  made  by  the  latter  to  the  plaintiff 
after  the  expiration  of  the  partnership,  not  having  been  appropriated  by 
him  at  the  time  to  any  particular  debt,  B.  might  consider  such  payments  ai 
being  made  in  reduction  of  the  balance  due  at  the  expiration  of  the  part- 
nership, and  that  he  was  not  accountable  to  the  plaintiff  for  any  sum 
received  by  A.  on  account  of  the  latter  subsequently  to  such  expiration.  (2) 

But  wherever  a  sum  of  money  can  be  deemed  as  the  specific  property  of 
the  new  partnership,  it  will  be  applicable  to  the  discharge  of  the  debts  of 
that  partnership  only  (3)  :  thus,  in  Thompson  v.  Brown{^)  Chief  Justice  Ab- 
bott said,  "  The  general  rule  certainly  is,  that  when  money  is  paid  generally, 
without  any  appropriation,  it  ought  to  be  applied  to  the  first  items  in  the 
account ;  but  the  rule  is  subject  to  this  qualification,  that  when  there  are 
distinct  demands,  one  against  persons  in  partnership,  and  another  against 
one  only  of  the  partners,  if  the  money  paid  be  the  money  of  the  partDen^ 
the  creditor  is  not  at  liberty  to  apply  it  to  the  payment  of  the  debt  of  the 
individual; —  that  would  be  allowing  the  creditor  to  pay  the  debt  of  one 
person  with  the  money  of  others." 

To  render  an  appropriation  of  payment  by  the  act  of  the  party  valid,  it 
must  be  made  at  the  time  of  payment  if  made  by  the  payor,  and  within  a 
reasonable  time  after  payment  if  made  by  the  payee.  It  is  not  necessary, 
however,  that  a  person  owing  money  on  two  different  accounts,  should 
declare  the  appropriation  of  it  at  the  time  of  payment ;  it  is  sufficient,  if  it 
can  be  collected  from  other  circumstances,  that  he  intended  at  the  time  of 
payment  to  appropriate  it  to  one  account  specifically.  (5) 

If  payment  be  made  to  the  creditor  of  any  sum  in  respect  of  an  account 
current,  the  creditor  making  no  appropriation  at  the  time  of  payment,  and  if 
after  such  payment  the  debtor  and  creditor  continue  their  mutual  dealings, 
or  do  any  other  mutual  act  in  respect  of  the  same  account,  the  creditor  vill 
be  barred  by  such  subsequent  transactions  from  establishing  an  appropri- 
ation of  the  payment.  (6) 

In  Reed  v.  White  (7)  a  joint  contract  for  goods  sold  was  considered  to 
be  waved  by  the  creditor  taking  the  separate  security  of  one  of  two  joint 
contractors,  Lord  Elienborough  observing,  *<  If  the  plaintiff,  dealing  vitb 
White  separately,  has  adopted  him,  he  has  discharged  the  others,  and  mast 
have  a  verdict  against  him."  ''  The  question  is,  whether  it  was  intended  tf 
a  settlement  with  him  alone,  and  adopting  him  as  the  single  debtor?" 

If  upon  the  rietirement  of  a  partner,  a  creditor  of  the  firm  give  up  aseea- 


(1)  Collyer  on  Partnershipi  376.,  vide 
etiam  Chtyton*»  c€ue,  I  Mer.  572. 

(2)  Brooke  v.  Enderbyt  4  Moore,  501.  2 
B.  &  B.  70.,  et  vide  Bo$anquet  ▼.  Wray^  6 
Taunt.  597.     2  Marsh.  319. 


(3)  Newmarek  v.  day,  14  East,  SS9. 

(4)  M.&M.  40. 

(5)  5AawT.Ptcto»(C&r*),4B.4C71S. 

(6)  Simmm  y.  Ingham,  2B.8tC6S, 

(7)  5  Esp.  N.  P.  C.  122. 
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rity  which  he  has  against  them,  and  take  in  exchange  a  fresh  security  from        Actioks 
the  new  firm,  this  will  be  binding  on  the  creditor,  and  operate  as  a  discharge    ^Fkothksls, 


to  the  retiring  partner.  (1 ) 

If  a  creditor  receive  interest  from  the  new  firm  for  a  debt  due  from  the  When  creditor 
old,  this  is  not  an  adoption  of  the  new  firm  as  his  sole  debtors.     In  Daniel  J^eceivM  m- 
V.  Cross  (2)y  where,  after  the  decease  of  a  partner,  the  creditor  of  the  old  new  firm,  of  a 
firm  had  received  interest  for  their  debts  from  the  new  firm,  Lord  Lough-  debt  due  from 
borough  held,  that  such  receipt  of  interest  would  not  discharge  the  estate 
of  the  deceased  partner :  thus,  in  Gottgh  v.  Davies  (3)  it  was  holden,  that 
a  person  depositing  money  with  bankers,  and  taking  their  accountable 
receipts,  does  not,  by  continuing  to  leave  his  money  in  the  bank  after  a 
dissolution  of  the  original  firm,  and  the  constitution  of  a  new  one,  which 
consists  of  some  of  the  members  of  the  old  bank  and  of  other  persons,  dis- 
charge the  former  partners  who  have  gone  out,  although  he  receives  interest 
regularly  from  the  new  firm,  gives  them  no  notice,  and  continues  to  transact 
business  with  them  in  the  common  course,  and  that  for  a  period  of  four 
years,  and  until  they  become  insolvent.     Nor  are  those  circumstances  suffi- 
cfeotly  strong  to  justify  such  a  case  being  left  to  a  jury. 

If  a  partner  by  right  of  the  articles,  or  by  permission  of  his  co-partners,  How  far  part- 
retire  from  the  firm  on  the  very  ground  of  its  insolvency,  this  act,  per  se,  is  ***"  ^  "^®: 
not  fraudulent,  and  cannot  render  him  liable  to  the  creditors  of  the  remain-  from  a  firm, 
JDg  firm,  though  of  course,  it  will  be  otherwise  if  his  retirement  arise  from  ^****  *  know- 
or  be  connected  with  some  fraudulent  agreement  between  himself  and  the  solvency.* 
remaining  partners.  (4) 

A  retiring  partner  can  receive  from  his  co-partner  a  sum  of  money  for 
his  share  in  the  concern,  although  both  knew  that  the  partnership  was 
insolvent.     Thus,  in  Exparte  Peake  (5)  Sir  Thomas  Plumer  observed.  "  May  Judgment  of 
Dot  one  partner  dissolve  publicly  his  partnership  with  the  other,  he  know-   5i'  i  nomas 
ing  the  then  state  of  it,  but  having  a  better  opinion  of  it,  or  choosing  for   Exp.  Peake, 
his  own  advantage  to  give  a  sum  of  money  if  the  other  will  convey  his  in- 
terest to  hira  ?     They  certainly  might  make  such  an  agreement,  no  fraud 
being  practised  or  intended."     *<  The  mere  circumstance  of  the  partnership 
being  at  that  time  in  such  a  state,  that  their  joint  efiects  M-ere  not  sufficient 
to  pay  their  joint  debts,  will,  per  se,  be  sufficient  to  invalidate  a  dissolution 
of  partnership,  made  fairly  between  the  partners  themselves."     In  this  case 
''  there  was  no  contrivance  between  the  bankrupt  and  the  retiring  partner 
to  put  their  joint  efiects  into  a  state  to  benefit  the  latter  "  (6) ;  Anderson  v. 
Makby  (7),  therefore,  does  not  apply." 

But  if  two  co-partners  enter  into  a  contract  for  the  purpose  of  defrauding 
their  joint  creditors^  the  one  agreeing  to  permit  the  other  to  withdraw 
money  out  of  the  reach  of  the  joint  creditors,  such  a  contract  is  fraudulent 
and  invalid.  (8) 

But  it  matters  not  what  notice  is  given  of  a  partner  s  retirement,  if  he  When  a  rx- 
Mtill  retain  his  name  in  the  firm ;   until  his  name  be  removed,  he  will  be  "»»^<*  Part- 
liable  for  partnership  contracts.     Thus, 'after  the  dissolution  of  partnership 

(1)  Eifantr.JDrumm(md,4Esp,l!^,P.C.B9.  (6)   Vuie  etiam  exp.  Carpenter,  MoQt.  & 

(2)  3  Ves.  277.  M*Ar.  1. 

(3)  4  Price,  200.  (7)  4  Bro.  C.  C.  423.    2  Ves.  jun.  244. 

(4)  Parker  ▼.  MamabotUm,  3  B.  &  C  257.  (8)  Ibid. 
Collyer  on  Partnership,  400. 

(5)  1  Madd.  346. 
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Actions 

AGAINST^ 

Partners. 

Effect  of  re- 
tiring partner 
retaining  his 
name  in  the 
firm. 


When  there  is 
an  account 
current  be- 
tween a  firm 
and  a  creditor, 
and  upon  the 
retirement  of 
the  partner  the 
creditor  con- 
tinues his 
money. 


When  creditor 
sanctions  an 
agreement,  that 
one  member  of 
a  firm  shall 
pay  the  debts 
of  the  firm. 


between  A.  and  B.,  and  the  advertisement  of  it  in  the  Gazette,  A.  accepted 
a  bill  bearing  date  previously  to  the  dissolution,  for  the  accommodation  of 
a  third  person,  who  indorsed  it  for  value: — It  was  decided,  that  another 
partner  who  permitted  his  name  to  remain  over  the  place  of  bttsinessfis& 
member  of  the  firm,  after  the  dissolution  of  the  partnership,  notice  of  it,  and 
indorsement  of  the  bill,  was  liable  as  a  partner  to  a  hondjide  holder.  (1) 

A  retired  partner  may  give  authority  by  parol  to  a  continuing  partner  to 
indorse  bills  in  the  partnership  name,  after  the  dissolution  of  the  partner- 
ship. And  where  the  retired  partner  stated,  that  he  left  the  assets  and 
securities  of  the  firm  in  the  hands  of  the  continuing  partner,  for  the  purpoie 
of  winding  up  the  concern,  and  that  he  had  no  objection  to  his  using  the 
partnership  name: — It  was  held,  that  the  jury  were  justified  in  finding  that 
the  continuing  partner  had  authority  to  indorse  promissory  notes  so  left  in 
his  hands  in  the  partnership  name.  (2) 

In  Smith  v.  Winter  (3)  it  appeared,  that  A.  indorsed  to  S.  and  Ca  is  a 
security  for  advances  made  to  him  by  them,  certain  promissory  notes  made 
by  B.  While  the  notes  were  running,  A.  stopped  payment,  and  a  deed  ts 
executed  by  him  and  several  of  his  creditors,  and  among  them  by  S.  and  Ok 
whereby  his  affairs  wers  placed  in  the  hands  of  inspectors,  and  the  creditois, 
parties  to  the  deed,  agreed  on  certain  terms  not  to  call  for  or  compel  pay* 
ment  of  the  debts  due  from  him  for  the  period  of  three  years.  After  the 
execution  of  this  deed  by  A.  and  S.  and  Co.,  and  before  the  notes  beane 
due,  B.  signed  a  written  consent  to  the  creditors  signing  the  deed,  and 
giving  time  to  A.  without  prejudice  to  their  claims  on  her,  B«: — Itvas 
held,  that  her  liability  on  the  notes  to  S.  and  Co.  was  thereby  revived. 

One  of  four  partners  having  retired,  the  other  three  continued  the  busi- 
ness, assuming  the  funds,  and  charging  themselves  with  the  partnership 
debts.  A.,  a  creditor  of  the  old  firm^  was  informed  of  this  arrangement, 
and  his  account  was,  with  his  consent,  transferred  from-  the  old  firm  to  the 
new,  with  whom  he  continued  to  have  dealings,  drawing  upon  them  aad 
making  them  payments  for  above  twelve  months^  when  they  failed  in  his 
debt : — It  was  holden,  that  the  retired  partner  was  still  liable  to  A.  for  the 
balance  due  to  him  by  the  old  firm,  though  if  A.  had  drawn  for  that  balance 
at  any  time  during  the  solvency  of  the  new  firm,  it  would  have  been  pakL(^) 
Where,  on  the  dissolution  of  a  partnership,  it  was  agreed  between  tvo 
partners,  that  one  should  take  upon  himself  to  discharge  a  debt  due  to 
the  plaintiff,  who  was  informed  of  it,  and  expressly  agreed  to  exonerate  the 
other  partner  from  all  responsibility: — It  was  adjudged,  that  thisarTang^ 
ment  did  not  constitute  any  defence  to  an  action  brought  by  the  plaintif 
against  both  partners,  the  debt  not  being  satisfied  by  the  one,  nor  anj 
new  security  having  been  given.  (5) 

C,  M.,  and  N.  carried  on  business  under  the  name  of  J.  K.  and  Sons; 
and  being  indebted  to  A.,  C  retired  from  the  partnership,  and  M.  aodN. 
agreed  to  liquidate  all  the  concerns  of  the  partnership.  M.  afterwards  re- 
tired, and  advertisements  of  the  dissolution  of  both  partnerships  were  at  the 
same  time  inserted  in  the  Gazette.     N.  then'  took  in  a  new  partner,  and 


(1)  WWianu  ▼.  KeaU,  2  Stark.  290.  Dol- 
man  v.  Orchard,  2  C.  &  P.  106.  Brown  ▼. 
Leonard,  2  Chitt  120. 

(2)  Smith  V.  Winter,  4  M.  &  W.  454. 


(3)  Ibid. 

(4)  David  v.  EOice,  7  D.  k  tL  690- 
B.  &  C.  196.     1  C.  &P.  368. 

(5)  lAfdpe  ▼.  Dica$,  3  B.  &  A.  611. 
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bosi^ess  was  carried  on  in  the  original  name  of  J.  K.  and  Sons.   A.'s  account       Actions 
was  transferred  to  the  new  firm,  and  he  received  accounts  and  payments    ^^rJ^bjs. 

from  them ;  but  it  did  not  appear  that  he  ever  saw  the  Gazette,  or  that  

either  he  or  the  new  partner  ever  agreed  to  the  substitution  of  the  respon- 
sibility of  the  new  firm  for  that  of  the  old :  —  It  was  held,  that  the  three 
original  partners  were  not  released  from  their  responsibility,  but  were  liable 
at  the  suit  of  A.  (1) 

U  upon  the  retirement  of  a  partner,  the  creditor  of  a  firm  take  the  se-  rWhen  the  re- 
curities  of  the  remaining  partner  for  his  debt,  this  is  not  per  se  a  discharge  hl^enheS 
of  the  retiring  partner,  because  a  creditor  giving  time  to  one  of  three  joint  liaUe  for  the 
debtors  does  not  discharge  the  others.  (2)  d^^^for^want 

If  a  person  hold  a  co-partnership  bill,  and,  upon  the  retirement  of  one  of  a  sufficient 
of  the  partners,  indorse  it  over  to  the  new  firm  for  payment,  at  the  same  consideration 
time  expressly  reserving  his  rights  against  all  the  parties  to  it,  in  case  it  ™^j°^  fop  ^ 
should  not  be  paid  by  the  new  firm,  the  retiring  partner  will  still  be  liable  assent  to  the 
m  an  action  on  the  bill.  (3)  ^^^^^  P*'*" 

^   ^  ner  s  exemp- 

If  a  firm  borrow  trust  moneys,  of  which  one  of  the  partners  is  a  trustee,  tion. 

a  retiring  partner  will  not  be  exempt  from  liability  in  respect  of  such  trust  One  of  a  firm 

moneys^  unless  he  have  given  a  consideration  to,  or  received  a  release  from  borrowmg 

the  cestui  que  trust  or  his  agent  (4) ;  partners,  therefore,  in  borrowing  trust  ^f  ^^ich  ^e  of 

money  of  their  co-partner,  ought  to  see,  that  he  has  authoritv  to  lend  and  the  partners  is 

power  to  release.  '  ^SSS^^^er 

In  Dickenson  v.  Lockyer  (3)  Lord  Loughborough  observed,  **  Bence  being  will  not  be 
jointly  bound  with  Lockyer  and  Woodward,  agrees  with  them,  that  they  f???JP*  ^"*°* 
shall  pay  this  debt,  and  relieves  himself;  and,  upon  that  consideration,  he   ,  ,      '     ^ 
gives  them  his  share  of  the  fund,  with  which  this  debt  was  to  be  paid.    That  Lord  Lough- 
can  never  be  made  a  payment.    The  question  in  this  court  is.  Whether  the  borough  in 
tmstee  of  a  bond  can,  without  the  cestui  que  trusty  release  the  obligor?  This  Lockyer. 
is  a  very  particular  case ;  for  he  [Bence]  is  debtor  with  the  two  others. 
They  cannot  by  management  among  themselves  destroy  that  security  [a 
bond].     There  was  no  real  payment  of  money  into  the  hands  of  Lockyer,  as 
money  belonging  to  the  estate  of  Furze,  to  be  laid  out  according  to  the  will. 
Three  co-obligors  in  a  bond,  by  k  transaction  between  themselves  agree,  that 
one  shall  be  discharged,  and  the  whole  security  rest  upon  the  two  without 
the  privity  of  the  executor."  "  But  no  act  of  Bence  can  affect  those  claiming 
under  Furze,  for  Lockyer  was  the  proper  hand  to  pay.'*     <*  It  is  not  neces- 
sary to  inquire,  what  would  have  been  the  case,  if  actual  payment  had  been 
made,  and  the  money  was- in  the  hands  of  Lockyer.  It  would  have  depended 
a  good  deal  upon  the  authority  given  by  the  executrix  to  him  to  act.   If  the 
two  others  had  actually  paid  their  shares  of  the  bond  into  the  hands  of  Lock- 
yer, perhaps  with  all  the  evidence  of  the  confidence  reposed  in  Lockyer,  and 
his  being  trustee  in  the  will,  it  would  be  very  difficult  for  the  court  to  make 
them  answerable ;  but  what  they  have  done  is  nothing  like  that.    By  the 
agreement  with  him  they  have  reduced  the  security  of  the  trust  from  the 
bond  of  the  three  to  the  personal  security  of  the  two.    All  the  consideration 
was  personal  to  Bence  and  Lockyer,  not  in  the  least  afiecting  the  estate ; 

(1)  Kirwan  t.  Kirwan,  2  C.  &  M.  617.  (4)  Collyer  on  Partnership,  S98. 

(2)  Bedford  v.  Deakin,  2  B.  &  A.  210.  (5)  DickentTti  t.  Lockyer,  4  Ves.  36.     1 

(3)  Feathersione  ▼.  Hunt,  1  B.  &  C.  113.      Hovenden*s  Supp.  428. 
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AcnovB       therefore  the  representative  of  Bence  must  account.    Let  an  account  be 
PAaTNBKs.^    taken  of  what  is  due  upon  the  two  bonds^  the  plaintiffs  to  be  at  liberty  to 

prove  the  debt  under  the  commission.     I  will  not  give  costs.    It  is  a  Terr 

bard  case ;  they  all  meant  well ;  and  if  he  had  asked  for  an  authority,  I  have 
no  doubt  he  would  hav^  had  it."  (1) 


Dbckased  ^^*  Deceased  Partner's  Estate. 

Partnbk's  £•• 

TATB.  At  law,  upon  the  death  of  a  partner,  the  legal  remedies  against  him 

Partnership  in  respect  of  the  partnership  contracts  are  extinguished,  and  the  creditor, 
joint,  and  upon  ^®*"?  precluded  from  suing  the  representatives  of  the  deceased,  can  maiatuD 
the  death  of  a  an  action  against  the  surviving  partners  only.  In  equity  Lord  Eldon  coo- 
PJ^^j****.  sidered,  that,  with  certain  limitations,  a  creditor  could  only  be  permitted  to 
him  is  extin-  receive  satisfaction  for  his  debt  out  of  the  estate  of  the  deceased  partner, 
gubhed.  through  the  medium  of  the  equities  subsisting  between  the  partners  them- 

selves'.    Such  equities  between*  the  partners  as  regarding  the  interests  of 
third  persons  being,  that  their  joint  debts  shall  be  satisfied  out  of  the  joint 
estate  ;  but  if  that  were  insufficient,  then,  subject  to  the  claims  of  their  Mpa* 
rate  creditors,  out  of  their  separate  estates  proportionally ;  and  if  any  of  them 
were  insolvent,  then  out  of  the  remaining  separate  estates  proportionally. (2) 
But,  as  observed  by  Mr.  Collyer  (3),  «*  Whatever  may  have  been  the 
opinion  of  Lord  Eldon  upon,  this  important  subject,  it  is  now  established 
beyond  controversy,  that  in  the  consideration  of  courts  of  equity,  a  pait- 
nership  debt  is  several  as  well  as  joint;  and  that  upon   the  death  of  a 
partner,  the  joint  creditor  has  a  right  in  equity  to  proceed  immediatelj 
against  the  representative  of  the  deceased  partner  for  payment  out  of  his 
separate  estate,  without  reference  to  the  question,  whether  the  joint  estate 
is  solvent  or  insolvent,  or  to  the  state  of  accounts  amongst  the  partnen."(^) 
Judgment  of     In  Thorpe  v.  Jackson  (5)  Mr.  Baron  Aldersou  stated,  "  I  conceive  that  part- 
Alderson  in       nership  trading  debts  are  only  one,  and  that  the  most  frequent  case  of  the 
Thorpe  v.  Jack-  general  rule,  which  is,  that  wherever  a  court  of  equity  sees  that  in  acontnet, 
'^^  joint  in  form,  the  real  intention  of  the  parties  is,  that  it  shall  be  joint  aod 

several^  it  will  give  effect  to  such  intention." 
Estate  of  a  de-  Whatever  doubts  may  exist  as  to  the  time  and  manner  of  the  joint  cre- 
liable  to^e^*^  ditor  8  remedy  against  the  deceased  partner's  estate,  there  can  be  no  qoes- 
partnership's  tion  as  to  the  right  to  be  paid  out  of  that  estate  to  the  full  amount  of  his 
deat^*^"  ^  ^  demand  against  the  original  firm,  in  case  of  the  insolvency  of  the  surriviog 
partners  :  thus,  in  VuUiamy  v.  Noble  (6)  Lord  Eldon  said,  ^<  Nor  can  it  any 
more  be  made  a  question,  that  a  deceased  partner's  estate  must  reauin 

(1)  y^de  etiam  Smith  v.  JitmewH,  5  T.  R.         (S)  On  Partnership,  407. 

601.  (4)  For    decisions    tending  to  esttbhs^ 

(2)  Collyer  on  P^tncrship,  404.   In  ill  us-  that,  upon  the  death  of  a  partner,  a  Pf^"^ 

tration  of  the  **  equities  wnhsisting  between  sliip  contract  is  to  be  considered  as  joint  *^ 

partners,**  vide   SUech's   case,  1  Mer.  539.,  several,  vide  Stephenson  v.  CAisw^  S^t^ 

Stephenson  v.  ChiswelL,  3  Ves.  566,     Lane  v.  566.     1  Hovenden's  Supp.  409.   DeemfstM  v. 

maiams,  2  Vem.  292.     Jaeomb  v.  Harwood,  Noble,  1  Mer.  529.      Sleeeh's  ease,  ibid.  5S9. 

2  Ves.  sen.  265.      Gray  v.  ChisweO,   9  Ves.  Sumner  v.  Pinodl,  2  ibid.  37.    ComeBt,  Shi, 

118.     Exp.  JTenda/A  17  ibid.  519.      Camp-  2Russ.l9I.      Wilkinson  t.  Beadersinh  I  »- 

beU  v.    MuUeU^  2  Swanst.  576.     Bishop  v.  &  K.  532.     IZ^or^ie  v.  JodboM,  2  Y.&C 553. 

Church,  2  Ves.  sen.   100.  371.      Thomas  v.  Braithwaite  v.  Britain,  1  Keen,  206. 

Frazer,   3  Ves.  399.     Bum  v.   Burn,  ijl>id.  (5)  2  Y.  &  C.  562. 

573.     1  Hovenden's  Supp.  410.  (6)  3  Mer.  619. 
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liable  in  equity,  until  the  debts  which  affected  him  at  the  time  of  his  death        Actions 
have  been  fully  discharged.    There  are  various  ways  in  which  the  discharge    •p^a^^Kas. 

may  take  place>  but  discharged  they  must  be,  before  his  liability  ceases."        

So,  likewise,  where  stock  has  been  misapplied,  the  creditor  may  elect  to 
coDsider  the  proceeds  of  the  stock  as  a  debt  due  from  the  deceased  part- 
ner s  estate,  or  to  have  the  stock  specifically  replaced.  (1 ) 

The  same  acts  of  the  creditor  which  operate  in  discharge  of  the  retiring 
partner  will  be  equally  effectual  in  favour  of  the  deceased  partner's  estate.  ♦ 
Therefore,  if,  in  respect  of  his  claim  on  the  original  partnership,  the  creditor 
take  the  joint  security  of  the  new  firm,  at  the  same  time  relinquishing  the 
secarities  of  the  old  firm ;  and,  afortioriy  if  there  be  express  evidence  of  his 
receiving  a  consideration  for  abandoning  his  original  rights,  the  deceased 
partner's  estate  will  be  absolved  from  liability  on  account  of  the  debt  (2) 

On  the  other  hand,  the  taking  the  sole  security  of  the  surviving  partner 
wUl  not,  per  «e,  be  evidence  of  an  intention  to  relinquish  the  remedies 
against  the  original  firm.  In  such  case  the  liability  of  the  estate  of  the 
deceased  partner  must  continue.  (3)  •  ^ 

Aeceipt  of  interest  from  the  surviving  partner  for  a  debt  due  from  the 
original  firm  does  not  discharge  the  estate  of  the  deceased  partner.  (4) 

If  the  testator  limit  the  extent  of  his  assets  to  be  employed  in  the  part- 
nership trade,  such  limit  can  in  no  way  affect  the  creditors  of  the  partner- 
ship at  the  time  of  his  death.  (5) 

But  with  regard  to  the  creditoril  of  the  new  partnership  formed  by  the  Executors. trad- 
survivors  and  executors  of  the  deceased  partner,  they  have  no  claim  upon  i°S  "?  co-part- 
the  general  assets  of  the  testator,  but  only  upon  such  assets  as  are  directed  surviying  part- 
by  the  will  to  be  employed  in  the  partnership  trade ;  — because,  in  addition  ners- 
to  the  security  of  the  assets  directed  to  be  employed  in  the  trade,  such  cre- 
ditors have  likewise  the  individual  security  of  the  executor,  who  is  liable,  in 
respect  of  their  debts,  not  only  to  the  extent  of  all  his  own  property,  but  also 
in  his  person,  and  may  be  also  proceeded  against  as  a  bankrupt,  though  he 
is  but  a  trustee.  (6)    In  fact,  "  an  executor  carrying  on  his  testator's  trade, 
pledges  to  the  creditors  of  that  trade  his  own  responsibility.'*  (7) 

And  the  responsibility  of  the  executor  is  not  altered  by  the  circumstance 
that  he  does  not  continue  the  trade  for  his  own  benefit,  but  only  for  the 
benefit  of  an  infant  child  of  a  deceased  partner.  (8) 


VII.  LiabiUty  of  Partners  for  the  Ads  of  their  Co-partners,  Liabilitt  op 

Partvcrs  for 

As  a  ffeneral  principle,  "  one  partner  may  pledge  the  credit  of  the  other  '***  A"'  op 

THXIR  CO" 

to  any  amount;'*  and  during  the  time  that  parties  hold  themselves  out  to  ,artners. 
the  world   as  partners,  no  arrangement  between  themselves  can  limit  or  One  partner 
prevent  their  ordinary  responsibilities  to  third  persons,  unless  the  latter  may  pledge  the 

credit  of  his  co- 
partners to  any 

(1)  Saring*B  cate,  1  ibid.  611.,  vide  etiam        (6)  Exp.  Garland,  lOVes.  120.      WiffM-  amount. 
Clinton**  caae»  ibid.  572.,  vide  etiam  fFarde't    man  v.   Townroe,  1    M.  &  S.  412.      Exp. 

cofe,  ibid.  6^4,     Houlton's  cote,  ibid.  616.  Richardson,  Buck,  202. 

(2)  Collyer  on  Partnership,  419.  (7)  Per  Sir  John  Leach,  In  re  Hodaon, 

(3)  Jacamb  v.  Harwood,  2  Vea.  sen.  265.  Buck,  209.,  videanii,  1888—1893.  tit  £»- 

(4)  Danid,  v.  Cro%»,  3  Ves.  277.  ctrroas  and  Admihistrators. 

(5)  ^a«JleyT.//ai}uiM>dk,  Buck,  211.    Exp.  (8)    ^^A/nutn  v.  Tbimroe,  1  M.  &  S.  412. 
Garland,  lO  Ves.  126. 
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Agtiohs       assent  to  such  arrangement ;  and  this  rule  applies  to  nominal  and  doniuuit 
AOAiKST  ,    partners.  (1) 

If  a  debtor  of  a  partnership,  "  instead  of  paying  what  he  owes,  gives  one 

Debtor  of  a       ^f  ^j^g  partner's  authority  to  receive  moneys  on  his  account,  in  the  confideDce 

partnership)  x^  j  j  ' 

authorising  one  that  they  will  be  applied  in  satisfaction  of  his  debt,  retainer  of  these  moneys 
of  the  partners    by  the  partner  receiving  them  is  equivalent  to  payment"  (2) 
due  to  him,  ^^^  where  a  person  is  indebted  to.  a  firm,  and  also  separately  to  one  of 

and  to  apply  it  ■'  the  partners,  payment  to  that  partner  is  not  payment  to  the  firm,  unless  the 

in  liquidation 
of  his  debt. 


Promising 
payment  of  a 
partnership 
debt. 

A  partner 
giving  a  part- 
nership bill, 
and  under- 
taking to  the 
acceptor  to 
provide  for  it 
when  due. 

A  payment  by 
one  partner 
wi]]  take  a  case 
out  of  the  Sta- 
tute of  Limfta- 
tions. 

Stat.  9  Geo.  4. 
c.  14.  s.  1. 


Signature  of 
one  partner 
binds  the  firm. 


money  be  specifically  appropriated  to  such  puqpose.  (S) 

Where  two  houses  are  partners  in  a  particular  transaction,  payment  to 
one  house  on  account  of  that  transaction  is  payment  to  both.  (4) 

A  promise  by  one  partner  to  pay  a  debt  as  a  partnership  debt  is  a  pro- 
mise by  the  firm.  (5  ) 

Where  one  of  several  partners  gives  a  partnership  bill,  and  undertakes  to 
the  acceptor  to  provide  for  it  when  due,  this  is  in  the  nature  of  a  release  to 
the  acceptor  of  any  action  which  might  have  been  brought  by  the  partne^ 
ship  on  the  bilL  (6) 

If  a  firm  of  three  be  dissolved  by  the  retirement  of  one,  and  after  tk 
dissolution  a  creditor  of  the  three  draw  on  the  three,  and  the  two  accept  in 
the  style  of  the  three,  the  two  are  liable.  (7) 

Payment  of  principal  or  interest  by  one  of  several  partners  on  aoconntof 
a  joint  debt  will  operate  as  a  new  promise  to  pay  by  all  the  joint  promisen, 
and  be  an  answer  to  a  plea  of  the  Statute  of  Limitations.  (8) 

Stat  9  Geo.  4.  c  14.  s.  1.  does  not  alter  the  decisions  on  this  suljec^lmt 
payment  of  interest  is  the  only  act  on  the  part  of  one  of  several  joint  con- 
tractors which  affects  the  others ;  for  under  that  statute  no  joint  contractor 
is  to  lose  the  benefit  of  the  Statute  of  Limitations,  so  as  to  be  chargeable 
by  reason  only  of  a  written  acknowledgment  made  by  the  others. 

But  after  the  death  of  one  maker  of  a  joint  and  several  promissory  note) 
payment  of  interest  by  the  survivor  will  not  take  the  case  out  of  the  statute 
as  executors  of  the  deceased  (9) ;  nor  will  payment  of  interest  by  the  ese* 
cutor  of  t^ie  deceased  take  it  out  of  the  statute  as  against  the  survivor.  (10) 

Generally,  the  signature  of  one  partner  in  matters  of  simple  cootrut 
relating  to  the  partnership  binds  the  firm,  for  every  partner  may  be  con- 
sidered as  an  agent  for  the  rest  of  the  partnership. 

If  one  of  several  persons  jointly  interested  in  a  cargo  effect  an  insurance 
for  the  benefit  of  all,  he  may  give  notice  of  abandonment  for  all.  (11)  If 
one  partner  for  himself  and  partner  sign  a  note  for  the  weekly  payment 
under  the  Lords*  Act,  such  note  will  be  binding  on  the  firm.  (12)  If  one  of 
several  joint  lessees,  partners  in  trade,  sign  a  notice  to  quit  in  the  names  of 
all,  this  will  be  valid  for  all  (13),  though  it  will  be  otherwise  if  they  are  not 


(1)  Colly er  on  Partnership,  427. 

(2)  Per  Sir  John  Leach  in  Pritchard  v. 
Draper,  1  Russ.  &  M.  195. 

(3)  Ptitchard\.  Draper^  ibid.  191. 

(4)  Jacaud  v.  French,  12  East,  .SI 7. 

(5)  Lacy  v.  M'NeU,  4  D.  &  R.  7. 

(6)  Richmond  v.  Heapy,  1  Stark.  202. 
Sparrow  v.  Chisman,  9  B.  &  C.  241.  Tom- 
lins  V.  Lawrence,  3  M.  &  P.  599. 

(7)  £xp.  Liddiard,  2  Mont.  &  Ayr.  87. 

(8)  Pittam,  v.  Fotter,  1   B.  &  C.  248.,  et 


yide  Chippindak  v.  Thaanton,  M.&K-  411. 
L.  &  W.  78. 

(9)  AtHnt  V.  Tredycid,  2  B.  &  C  SS. 
3  D.  &  R.  200. 

(10)  Slater  ▼.  Lawitm^  1  B.  &  Ad.  397. 

(1 1)  Hunt  ▼.  Boyal  Exekamye  Atnr^^ 
Comp.  5  M.  &  &  47.,  cwld,  2177.  tit  In- 
surance. 

(12)  McHX  ▼.  Hmmqihry,  8  T.  B-  25- 
Burton  v.  hsitt,  5  B.  &  A.  267. 

(13)  Doe  V.  Hubnt,  8  M.  &  R.  4SS. 
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partners  in  trade.  (1)    And  it  seems^  one  partner  can  appoint  a  bailiff  to       Acnowa 
distrain.  (2)  PAawKEs. 


If  a  partner,  accustomed  to  issue  notes  on  behalf  of  the  firm,  indorse  

a  particular  note  in  a  name  differing  from  that  of  the  partnership,  and  not  ^^  ^  ^^^  ^^^ 

preyjously  used  by  them,  which  note  is  objected  to  on  that  account ;  —  the  ferent  from 

proper  question  for  the  jury  is  (in  an  action  brought  upon  it  by  the  indorsee),  ^^  ^  *^® 

Whether  the  name  used,  though  inaccurate,  substantially  describes  the  firm ; 

or  whether  it  so  far  varies,  that  the  indorser  must  be  taken  to  have  issued* 

the  note  on  his  own  account,  and  not  in  the  exercise  of  his  general  authority 

as  partner  ?  and  which  was  so  held  in  Faith  v.  Richmond  (3),  where  a 

partner  in  "  the  Newcastle  and  Sunderland  Wall's.  End  Coal  Company " 

drew  a  note  in  the  name  of  ^<  the  Newcastle  Coal  Company,*'  and  made  it 

payable  at  a  bank  where  the  first  mentioned  company  had  no  account 

In  assumpsit  on  a  contract  for  the  delivery  of  coals  from  a  colliery,  it  Whether  a 
appeared,  that  the  agreement  (for  supplying  such  coals,  and  for  the  demise  fo^tract  "p^<^ 
of  a  coal  wharf)  purported  to  be  made  between  the  plaintiff  and  the  partners  ^rm  binds  the' 
in  the  colliery,  three  in  number,  and  was  executed  by  the  plaintiff  and  two  of  others,  is  a 
the  partners : — It  was  held,  that,  admitting  such  contract  to  be  one  by  which  ^^  ^^  ^    • 
partners  might  bind  an  absent  co-partner  or  themselves,  yet  the  judge  at  the 
trial  ought  not  to  decide,  as  matter  of  law,  that  the  contract  signed  by  two 
bound  them,  but  should  desire  the  jury  to  say,  whether  it  was  intended  to 
do  so  or  not,  if  there  are  circumstances  from  which  an  intention  can  be  in- 
ferred, that  no  party  should  be  bound  unless  all  the  partners  signed: — as 
the  nature  and  terms  of  the  agreement ;  the  distance  of  time  at  which  it  was 
to  come  into  operation ;  the  declarations  and  conduct  of  the  parties  respect- 
ing it;  and  the  manner  in  which  previous  contracts  between  them,  of  the 
same  kind,  had  been  executed.  (4) 

**  The  act  and  assurance  of  one  partner,  made  with  reference  to  business  Where  acts  and 
transacted  by  the  firm,  will  bind  all  the  partners."  (5)     Thus,  where  two  ^l^!^r 
houses  are  partners  in  consignments,  the  acknowledgment  by  one  house  of  bind  the  firm, 
the  receipt  and  sale  of  goods  is  binding  on  both  houses.  (6) 

One  F.9  a  partner  in  the  plaintiff's  house,  transferred  certain  stock  out  of 
the  defendant's  name  in  the  books  of  the  Bank  of  England,  under  a  forged 
power  of  attorney,  and  without  any  authority  from  her,  and  caused  the  pro- 
duce to  be  mixed  with  the  money  of  the  firm ;  F.  having  been  convicted  of 
another  forgery,  committed  under  similar  circumstances,  was  executed :  — 
It  was  held,  that  the  defendant  might  recover  the  amount  in  an  action 
against  the  surviving  partners  for  money  had  and  received  to  her  use.  (7) 

In  Morans  v.  Armstrong  (fi)  the  plaintiffs  were  creditors  of  the  defendant, 
and  the  junior  partner  of  their  firm,  in  common  with  his  other  creditors, 
agreed  to  accept  a  composition,  and  to  sign  a  composition  deed,  which  they 
aflterwards  refused  to  do,  and  brought  an  action  for  the  full  demand,  declar- 
ing on  the  original  consideration  ;  the  declaration  also  contained  the  money 
counts :  —  It  was  held,  that  the  plaintiflb  could  not,  on  the  pleadings,  recover 

(1 )  GoodtUU  y.  Woodward,  3  B.  &  A.  689.,  (6)  Cheap  v.   Cranumd,  4  ibid.  663.,  et 
sed  vide  per  Parke  J.  10  B.  &  C.  634.  vide  etiam  Pritchard  v.  Draper,  1  Russ.  &  M. 

(2)  RobineoM  v.  Hofhumy  4  Bing.  562.  191.    Gray  y.  Palmers,  1  Esp.  N.  P.  C.  135. 

(3)  II  A.  &  £.  339.  (7)  MarMh  v.  Keating,  1  Scott,  5. 

(4)  Laick  T.  Wediake,  11  A.  &  £.  959.  (8)  1    Armstrong  &  Macartney  (Irish), 

(5)  Ptr  Ixnrd  Tenterden  in  Sandilands  ▼.  25. 
MareA,  2  B.  &  A.  679. 
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Actio  ITS 

AGAINST 

Partmbbs. 


Performance 
of  a  particular 
undertaking. 

Carriage  of 
parcels. 


Loans. 
Purchases. 

Sales. 

Pledges. 


Reference  to 
arbitration. 

GUAaANTXK. 


Guarantee 
given  out  of 
the  regular 
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even  the  amount  of  the  composition ;  because  a  promise  by  one  partner  vn& 
binding  on  all ;  and  evidence  was  not  admissible  to  shew,  that  the  partner 
who  made  a  promise  in  a  money  transaction  has  nothing  to  do  with  the 
money  transactions  of  the  firm. 

A  solvent  partner  may,  after  a  secret  act  of  bankruptcy  committed  bj 
his  co-partner,  make  the  firm  liable  by  accepting  a  bill  for  a  previous 
liability.  (1) 

One  partner  will  be  liable  in  respect  of  the  particular  undertaking  of  bk 
co-partner,  made  with  reference  to  business  transacted  by  the  firm  (2), 
although  it  may  be  out  of  the  ordinary  course  of  their  business. 

Thus,  if  a  part  proprietor  of  several  coaches  enter  into  a  special  contract 
for  the  carriage  of  parcels,  the  contract  extends  to  every  coach  of  which 
he  is  proprietor,  by  which  parcels  are  sent,  and  binds  his  co-partners  in  sach 
other  coaches.  (3) 

But  if  the  special  contract  entered  into  by  one  of  several  coachowners  for 
the  carriage  of  goods  be  a  mere  collusive  contract  between  the  parties,  in 
fraud  of  the  other  partners  (4),  it  will  not  be  binding  as  against  the  co- 
partnei^s. 

Co-partners  are  liable  for  money  lent  to  one  partner  for  his  own  expenses 
while  engaged  in  the  partnership  business  (5) ;  for  goods  purchased  by  one 
partner  (6) ;  and  for  goods  sold  (7),  even  after  an  act  of  bankruptcy,  it  bond 

Partners  in  particular  adventures  pledge  and  sell  the  partoerdiip 
effects  (9) ;  but  care  must  be  taken  to  distinguish  a  partnership  in  a  parti- 
cular adventure  from  a  mere  joint  purchase,  or  sub-purchase  made  without 
any  view  to  a  joint  sale.  (10) 

But  one  partner  has  no  implied  authority  to  bind  his  co-partner  to  aaih- 
mission  to  arbitration,  respecting  the  matters  of  the  partnership.  (11) 

If  a  guarantee  can  be  deemed  ^<  an  assurance  made  by  one  partner  with 
reference  to  business  transacted  by  both,  it  will  bind  both,"  whether  or  not 
it  was  assented  to  by  both.  (12)  In  Hope  v.  Ctist{\i)  Lord  Mansfidd  said, 
^'  There  is  no  doubt  but  that  the  act  of  every  single  partner  in  a  transaction 
relating  to  the  partnership  binds  all  the  others.  If  one  give  a  letter  of 
credit  or  guarantee  in  the  name  of  all  the  partners,  it  binds  alL"  (14) 

If  the  firm  adopt  the  guarantee  of  one  of  the  partners,  tbey  will  be  boond 
by  such  adoption,  although  the  guarantee  may  have  been  given  out  of  the 
regular  line  of  their  business  (15) ;  and  it  will  be  for  a  jury  to  consider, 
whether  or  not  the  firm  have  adopted  the  act  of  their  co-partner.  (16) 


(1)  £zp.  RobinfOAf  1  Mont  &  Ayr.  18. 
QucBre,  Whether  a  partner  can  bind  his  co- 
partners by  a  parol  submission  to  arbitration 
on  a  question  respecting  the  legal  liability 
of  the  partnership  ?  Boyd  v.  Emmerson,  4 
N.  &M.  99.     2  A.&E.  184. 

(2)  V.  Laufield,  1   Salk.  292.,  vide 

De  Tastet  v.  CarroU,  1  Stark.  88. 

(3)  Helsby  v.  Mean,  5  B.  &  C.  504. 

(4)  Bignold  v.  JFaterhouse,  1  M.  &  S.  255. 

(5)  EothweU  V.  Humphreyi,  1  £sp.  K.  P. 
C.  406\ 

(6)  Hyat  v.  ffare.  Comb.  S8S.     Salomons 
▼.  NiMsen,  2  T.  R.  674. 

(7)  Lambert's  case,  Godb.  244. 

(8)  Fox  V.  Hanhwry,  Cowp.  445. 

(9)  Raba  ▼.  Ryland,  Gow's  N.  P.  C.  132. 


Exp.  Gdlar,  1  Rose,  297.  Tsipper  r.  Btt 
ihome,  cit  Gow»s  N.  P.  C.  135.  Bad  t. 
HoUinshead,  4  B.  &  C.  867.  CoUycr  a 
Partnership,  266. 

(10)  Barton  v.  mOiamay  5  B.  &  A.  S95. 

(11)  Adanu  v.  Bankart^  1  C.M.&  K&l 
5  Tyrw.  425.     I  Gale,  48. 

(12)  Per  Abbott  C.  J.  in  SarndSmA^^ 
Marsh,  2  B.&;  A.  679.,  et  vide  Exp.  G^rdsm, 
15  Ves.  286.     2  Hovenden's  Supp.  406. 

(IS)  Cit.  1  East,  53. 

( 14)  Et  vide  Exp.  Nolle,  2  G.  &  X  dO& 

(15)  Crair/orrfv.  ShWtii^,  4Esp.  K.P.C 

207. 

(16)  Payne  v.  Ive^  3  D.  &  R.  664^  ^ 
WiUon  V.  Craven,  8  M.  6c  W.  584. 
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In  Exparte  NoUe(l)  Lord  Eldon  said,  "  If  the  partners,  upon  being  Actions 

duly  ioformed,  accede  to  the  act  of  their  partner  giving  the  guarantee,  pImners 
it  is  not  the  mere  circumstance  of  his  having  alone  given  the  guarantee, 


bat  their  having  acceded   to   what   he  proposed,   which  constitutes   the  i©  d^W 
dealing  between  them  and  the  parties  secured.     So,  if  the  partners  are  in-  Exp.  Notu, 
formed  of  such  a  measure  having  been  taken  by  a  person  who  is  a  partner, 
though,  perhaps,  not  in  that  particular  transaction,  yet,  inasmuch  as  it  may 
not  easily  be  known  to  those  who  deal  with  such  partner,  in  what  dealings 
the  other  partners  are,  and  in  what  they  are  not,  interested ;  and  they  do 
not  think  proper,  in  answer  to  state,  whether  they  authorised  such  partner 
90  to  act,  or  not,  it  is  not  too  much  to  take  it  for  granted,  that  they  accede 
to  the  guarantee  which  their  partner  has  proposed." 
But  they  may  give  in  evidence  a  disclaimer  of  the  guarantee.  (2) 
One  partner  may  likewise  execute  a  power  of  attorney  to  some  third  per-  Execution  of 
son  authorising  him,  on  behalf  of  the  firm,  to  vote  in  the  choice  of  assignees,  ^^^  ^  **" 
and  sign  the  certificate  (3) ;  and  in  some  cases,  even  where  such  power  is 
informal,  the  choice  will  not  be  set  aside.  (4) 

"If  two  partners  commence  an  action,  one  may  release  the  subject-matter  Relxase  bt/ 
of  it"  (5)  Hence,  if  one  of  two  plaintiffs,  partners,  release  a  defendant  after  **''■  Partner. 
action  brought,  without  the  consent  of  the  other,  a  court  of  law  will  not  set  commence  an" 
aside  such  release,  unless  fraud  be  clearly  established.  (6)  action,  one 

To  an  action  by  three  plaintiffs  for  a  joint  demand,  the  defendant  pleaded  "•y  release, 
an  accord  and  satisfaction  with  one  of  the  plaintiffs,  by  a  part  payment  in 
cash,  and  a  set-off  of  a  debt  due  from  that  one  to  the  defendant: — It  was 
held,  that  the  plea  was  good,  without  alleging  any  authority  from  the  other 
two  plaintiffs  to  make  the  settlement,  Mr.  Baron  Parke  observing  (7),  "  In  Judgment  of 
the  case  referred  to,  of  Jones  v  YcUes  (8),  the  principle  of  the  decision  is,  pi^'te^l^Va/- 
that  if  one  of  the  plaintiffs  is  barred,  he  cannot  recover  by  joining  other  lace  y.  KeUdU, 
plaintiffs  in  an  action  to  undo  his  own  act    In  this  case,  no  doubt  the  plain- 
tiff Wallace,  who  has  made  this  agreement,  is  barred  by  his  own  agreement 
to  set  off  one  debt  against  the  other ;  and  he  cannot  undo  the  transaction 
by  joining  the  other  two  plaintiffs  with  him  for  that  purpose.     I  am  of 
opinion,  therefore,  that  this  is  a  good  plea,  supposing  there  was  no  fraud> 
and  there  is  no  imputation  of  any." 

It  seems,  that  one  partner  has  the  power  of  staying  legal  proceedings.  Stay  of  pro- 
Thus,  where  three  partners  sued  as  plaintiffs,  and  two  out  of  the  three  agreed  ^^^'^fi^ 
with  the  defendant  to  accept  common  bail,  and  stay  proceedings  for  six 
weeks,  it  was  held,  that  the  agreement  was  binding  on  the  third  partner.  (9) 

In  Ireland,  the  court  will  not  substitute  service  of  process  upon  one  part-  Substitution  of 
ner  for  another,  or  make  an  order,  that  such  service  should  be  deemed  good  ^>'^^^^' 
service  of  the  co-partner.  (10)     But  service  in  ejectment  on  one  partner  is  Service  in 

>•  ^      ^  "  *  ejectment. 

(1)  2  G.  &  J.  306.  practice  in  actions  at  law,  than  from  the  pri- 

(2)  — — «  ▼.  Layjiddy  1  Salk.  292.  vileges  of  partnership ;  for  one  plaintiff  may 
(S)  Exp.  MitcheSL,  14  Ve3.  597.  release  a  cause  of  action  brought  by  two. 

(4)  Exp.  Shav,  1  G.  &  J.  129.  Ptr  Dallas  C.  J.  4  Moore,  494.,  vide  Hud- 

(5)  Per  Hul  lock  B.  in  Barker  r,  Richard-  dock't  cote,   6  Co.  25.     Anon.  3  Mod.  109. 
«on,  1  Y.  &  J.  366.  Haehet  v.  Heme^  ibid.  135. 

(6)  Artan  v.  Booth,  4  Moore,  192.     JVr-  (7)    Wallace  v.  KdsdO,  7  M.  &  W.  264. 
%hal  ▼.     Weston,   7   ibid.   356.     Barher  v.  (8)  9  B.  &  C.  532.     4M.  &R.  813. 
BiehardaoUf  1  Y.  &  J.  365.,  ct  vide  Legh  ▼.  (9)  Harwood  v.  Edwards,  Gow  on  Part- 
Legh,   1   B.   &    P.  447.     JontM  v.  Herbert,  7  nership,  65.     Collyer  on  Partnership,  291. 
TauDt.421.   MaunUtephen  Y.  Brooke,  \  Ch'itt.  (10)   Grant   v.    Prosser,    Smith  &  Batty 
S91.     The  power  of  one  partner  to  give  a  (Irish),  95. 

ideas*  in  these  cases,  arises  more  from  the 
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sufficient.  (1)     And  in  equity^  service  of  a  subpana  upon  one  partner  may, 
upon  notice,  be  made  good  service  upon  his  co-partner  abroad.  (2) 

In  an  action  commenced  against  partners^  one  may  enter  an  appearaDce 
for  the  rest  (3) 

To  charge  a  partnership  as  debtor,  the  contract  which  is  the  foundatioDof 
the  charge  must  be  joint  in  point  of  law.  If  goods  be  supplied  to  a  partne^ 
sbip^  a  joint  contract  may  in  part  be  inferred  from  the  general  nature  of 
the  transaction ;  but,  in  the  case  of  money  lent,  the  evidence  of  a  joint  con- 
tract must  be  more  specific ;  for,  as  Lord  Eldon  observed,  ^'  It  is  notenongk 
to  prove  that  money  borrowed  by  an  individual  goes  into  the  partoenbip 
estate  to  make  the  partners  liable/'  (4) 

Where  one  of  two  partners  drew  bills  of  exchange  in  his  own  name,  whick 
he  procured  to  be  discounted  with  a  banker,  through  the  mediom  of  tlie 
same  agent  who  procured  the  discount  of  other  biUs  drawn  in  the  paitier- 
ship  name  with  the  same  banker: — It  was  .held,  that  the  latter  had  no 
remedy  against  the  partnership,  either  upon  the  bills  so  drawn  by  tbe 
single  partner,  or  for  money  had  and  received  through  the  medium  of  sad 
bills ;  though  the  proceeds,  were  carried  to  the  partnership  account,  tbe 
money  being  advanced  solely  on  the  security  of  the  parties  whose  naoei 
were  on  the  bills  by  way  of  discount,  and  not  by  way  of  loan  to  the  partner- 
ship ;  though  the  banker  conceived  at  the  time  that  all  the  bills  were  dnva 
on  the  partnership  account  (5) 

Thus,  if  a  partner  'borrow  a  sum  of  money  on  his  own  security  only,  it 
does  not  become  a  partnership  debt,  although  applied  to  partnership  pa^ 
poses,  even  with  the  knowledge  of  the  other  partner.  (6) 

In  Loyd  v.  Fr€shfield(7)  Mr.  Justice  Bayley  said,  **  In  point  of  law,  one 
of  several  partners  may  pledge  the  partnership  name  for  money  bom&fiit 
lent,  the  lender  supposing  that  one  partner  has  the  authority  of  the  hooie 
to  borrow,  and  that  he  is  borrowing  for  the  purposes  of  the  house.  Bat  if 
there  be  gross  negligence,  and  the  transaction  be  out  of  the  ordinary  coine 
of  business,  the  lender  cannot  recover  against  the  other  partners,  if  the 
money  be  misapplied.  The  plain tifis  lend  to  K.  alone ;  the  sum  is  ^ 
large ;  and  there  is  no  document,  not  even  a  letter  from  L.  [the  dient], 
stating  that  he  wants  any  money,  and  no  deed  passes."  It  ^  was  a  negiigent 
act,  at  least,  in  the  plaintiffs  to  lend  it  [the  money],  and  they  therefore  oin* 
not  call  on  an  innocent  party  for  its  repayment"  (8) 

In  Exparte  Agace  (9)  Lord  Conimissioner  Eyre  observed,  **  In  paItne^ 
ships  both  parties  are  authorised  to  treat  for  each  other  in  every  thing  thst 
concerns,  or  properly  belongs  to  the  joint  trade,  and  will  bind  each  other  in 
transactions  with  every  one  who  is  not  distinctly  informed  of  any  parCicahr 
circumstances  which  may  vary  the  case.  On  the  other  hand,  if  the  tnns* 
action  has  no  apparent  relation  to  the  partnership,  then  the  presumptioo  is 


(1 )  Doe  d.  Overton  ▼.  Roe,  9  Dowl.  P.  C. 
1039. 

(2)  Carrington  (  Lady)  v.  CantUkm,  Bunb. 
1 07.  Coles  V.  Gumey,  1  Madd.  1 87.  But  ser- 
vice upon  one  of  two  solicitors,  partners,  of  an 
order  to  deliver  a  bill  of  coqts,  is  not  suf- 
ficient, although  a  copy  of  the  order  be  like- 
wise left  at  the  house  of  business.  Young  v. 
Goodion,  2  Russ.  255. 

(S)  Harriton  v.  JcuAson^  7  T.  R.  207. 
(4)  Exp.  Endgy  1  Rose,  65,     CoUyer  on 


Partnership,    319.      Sffim    v. 

Camp.  308.  EnUg  ▼.  Lye^  15  East,  7.  ^ 

Hunter,  1  Atk.  223. 

(5)  Endy  v.  Lyt,  15  East,  7. 

(6)  Bewxn  v.  Lewie,  1  Sim.  376L,  riit 
Loyd  V.  FreehfieM,  2  C.&  P.  325.  Si^^ 
Craven,  1  C.  &  J.  500. 

(7)  2C.&  P.  333. 

(8)  £t  vide  Ihu-kin  v.  CarruAen,  3  £9- 
N.  P.  a  248. 

(9)  2Cox,  C.  C.  316. 
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the  other  way,  and  the  partnership  will  not  be  bound  by  the  acts  of  one  of       Actions 
the  partners  without  special  circumstances."     "  Here  the  debt  due  from      ^oainst 

ScoUick  to  Owen  had  nothing  to  do  with  the  partnership  of    Prothero ^ 

aod  Spraggon ;  and  at  the  time  the  bilb  were  given,  Owen  himself  asked  ^y^  and  Ash- 
Prothero  the  question,  whether  Spraggon  knew  of  it,  and  he  took  Prothero's  A^aee. 
word  for  this."  "  I  am  perfectly  satisfied,  that  this  was  a  transaction  with 
an  iodividual  partner,  in  a  matter  not  relating  to  the  partnership,  and  that 
therefore  the  partnership  could  not  be  bound  by  it  without  their  subsequent 
concurrence."  Lord  Commissioner  Ashhurst,  "  One  partner  is  bound  by 
the  acts  of  his  co-partner  in  all  acts  referable  to  the  partnership  trade ;  but 
where  a  man  takes  a  security  from  one  partner  in  the  name  of  the  partner- 
ship, in  a  transaction  not  in  the  usual  course  of  dealing,  he  takes  such  a 
security  at  his  periL"  (1 ) 

One  partner  can  bind  his  co.partners  in  matters  out  of  their  usual  course  One  partner 
of  business.     Thus,  in  Sandilands  v.  Marsh  (2)  Chief  Justice  Abbott  ob-  "«y  ^^^^  ^^l* 
served,  "  It  has  undoubtedly  been  held,  that  in  a  matter  wholly  unconnected  ^tten"oiiVof 
with  the  partnership,  one  partner  cannot  bind  the  others.     But  the  true  their  usual 
construction  of  the  rule  is  this,  that  the  act  and  assurance  of  one  partner,  ^^^^^  ^  °^^' 


nesi. 


made  with  reference  to  business  transacted  by  the  firm,  will  bind  all  the 
partners." 

A  person,  upon  receiving  a  consideration  may  assent  to  such  private  Assent  to  pri- 
arrangements  of  the  firm  as  shall  deprive  him  of  the  benefit  of  his  joint  ^^  arrange- 
contract    If,  for  instance,  in  consideration  of  a  pecuniary  advantage  to  which  the  firm 
himself,  he  agrees  to  rely  upon  the  credit  of  a  part  of  the  firm  instead  of  >^  discharged, 
the  whole,  he   must  be  taken  to  have  deserted  his  contract  with  the  whole, 
and  betaken  himself  to  a  contract  with  the  part  only.  (3) 

In  assumpsii  against  two  defendants,  S.  and  M.,  for  money  had  and  received. 
It  was  pleaded  as  to  25/.,  parcel,  &c. ;  that  on  &c.  the  defendants  were  carrying 
on  business  in  partnership,  and  employing  many  servants ;  that  whibt  they 
were  such  partners,  the  plaintiff  deposited  with  them  as  such  partners  the 
said  sum  of  25L,  as  a  security  for  his  faithfully  accounting  for  all  moneys 
received  by  him  as  their  servant,  to  be  repaid  to  him  on  quitting  their 
employ;  that  they  dissolved  partners|iip ;  and  it  was  thereupon  agreed 
between  them»  that  the  defendant  S.  should  take  upon  himself  the  payment 
of  part  of  the  debts,  and  retain  in  his  employ  certain  of  the  servants ;  and 
that  the  defendant  M.  should  take  upon  himself  the  payment  of  other  debts, 
aod  retain  in  hb  employ  others  of  the  servants ;  and  that  in  pursuance  of 
such  agreement,  M.  took  upon  himself  the  payment  of  25/.  to  the  plaintiff, 
aod  retained  the  plaintiff  in  his  sole  employ  ;  that  the  plaintiff  had  notice 
of  all  the  premises,  and  assented  to  such  agreement  and  retainer  by  M.,  and 
in  consideration  thereof  discharged  S.  from  his  promise  as  to  the  25/. 
To  which  it  was  replied,  that  M.  did  not  retain  the  plaintiff  in  his  sole 
employ,  nor  did  the  plaintiff  assent  to  such  agreement  and  retainer,  or 
discharge  the  defendant,  &c.,  and  issue  thereon.  After  verdict  for  the 
defendant  on  this  issue,  it  was  held,  that  the  plaintiff  was  entitled  to  judgment 

(1)  vide  etiam  Exp.  Brown,  I  Atk.  235.         (2)  2  B.  &  A.  67S. 
Exp.  Bambonus,    8   Ves.   543.       Denton   ▼.         (3)  Bolton  ▼.  PuBer,  1  B.  &  P.  539.    Col- 
Modie,  3  Camp.  493.     Exp.  Bclitho,  Buck,    Iyer  on  Partnership,  326. 
109.     South  Carolina  {Bank  of )  ▼.  Case,  8 
B.  &  a  427. 
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non  obstante  veredicto,  on  the  ground,  that  no  contract  was  shewa  whieh 
made  M.  solely  liable  to  the  plaintiff.  (1) 

By  the  custom  of  a  particular  trade,  the  firm  may  be  exempted  from  !!&• 
bility  on  account  of  contracts  entered  into  by  its  individual  members:  Hbm, 
a  firm  of  coach  proprietors  are  not  under  some  circumstances  liable  in 
respect  of  goods  supplied  or  repairs  done  by  the  order  of  one  partner  for 
the  use  of  the  concern.  Thus,  if  several  persons  horse,  with  horses  tkir 
several  property,  the  several  stages  of  a  coach,  in  the  general  profits  of 
which  they  are  partners,  they  are  not  all  jointly  liable  for  goods  famisfaed 
to  one  partner,  for  the  use  of  the  horses  drawing  the  coach  along  his  put 
of  the  road.  (2) 

Under  some  circumstances,  where  a  partner  executes  a  deed  for  himieif 
and  co-partner,  it  does  not  render  the  co- partner  liable. 

In  JEUiot  V.  Davis  (3)  one  Davis  intending  to  execute  a  joint  and  sevenl 
bond  for  himself  and  his  co- partner  Marsh,  executed  one  in  thisfona:— 
<<  Know  all  men  by  these  presents,  that  I,  T.  Davis,  and  G.  Marsh;"  and 
signed  it  <*  Davis  and  Marsh."  He  also  sealed  and  delivered  it  as  his  deed 
Marsh  was  ignorant  of  the  transaction :  —  It  was  held,  that  he  had  so 
authority  to  bind  Marsh;  the  bond  became  his  several  bond,  and  not  the 
joint  and  several  bond  of  Marsh.  So  likewise  in  Stran^ford  v.  GfWi{^)i 
where  G.  had,  in  behalf  of  himself  and  partner,  entered  into  a  submission  to 
an  award,  it  was  held,  that  G.  was  bound  by  the  submission,  though  hii 
co-partner  was  not,  and  that  he  was  liable  to  an  action  for  the  non  p0- 
formance  of  the  award. 

An  implied  authority  does  not  exist  for  one  partner  to  bind  his  co-paitaer 
by  deed.  Thus,  in  Harrison  v  Jackson  (5)  Lord  Kenyon  said,  **  The  lav  of 
merchants  is  part  of  the  law  of  the  land ;  and  in  mercantile  transactions  u 
drawing  and  accepting  bills  of  exchange,  it  never  was  doubted,  but  that  one 
partner  might  bind  the  rest  But  the  power  of  binding  each  other  by  deed 
is  now^  for  the  first  time,  insisted  on,  except  in  the  Nisi  Prius  case  cited  (6)) 
the  facts  of  which  are  not  sufficiently  disclosed  to  enable  me  to  judge  of  its 
propriety."  '*  This  would  be  a  most  alarming  doctrine  to  hold  out  to  the 
mercantile  world.  If  one  partner  could  bind  the  others  by  such  a  deed  as  the 
present,  it  would  extend  to  the  case  of  mortgages,  and  would  enable  a  partner 
to  give  to  a  favourite  creditor  a  real  lien  on  the  estates  of  the  other  partoen 

'<  A  general  partnership  agreement,  ^though  under  seal,  does  notaothorise 
the  partners  to  execute  deeds  for  each  other,  unless  a  particular  power  he 
given  for  that  purpose."  (7)  Generally,  therefore,  if  a  deed  be  expreseed 
to  be  executed  by  A.  *<  for  himself  and  partners,"  it  must  be  shewn  tbati* 
had  authority  by  deed  from  his  partner  to  execute.  The  partners  sals^ 
quent  acknowledgment  of  A.'s  authority  will  not  be  sufficient  (8)  But  s 
partner  may  bind  his  co-partner  by  deed,  if  he  have  a  special  power  onder 
seal  for  that  purpose.  (9) 


(1)  Thomas  ▼.  ShOlibeer,  1  M.  &  W.  124. 

(2)  Barton  ▼.   Hanson,  2  Taunt  49.     2 
Camp.  97. 

(3)  2  B.  &  P.  SS8. 

(4)  2  Mod.  228. 

(5)  7  T.  R.  207. 

(6)  Mears  ▼.  Seroeold,  Sitt  Guildhall,  £. 
T.  1 785,  cor.  Lord  Mansfield. 


(7)  Per  Lord  Kenyoo  in  H^rrk^  »• 
Jackson,  7  T.  R.  207. 

(8)  SU^z  y.  JS^gintam,  Holt*s  N.  F.  C 
141.     Brutton  ▼.  Btatom^  I  ChitL707. 

(9)  Ibid.,  et  vide  Horsby  t.  RmK  cil. 
7  T.  R.  209.  jippletm  t.  BvM  S  ^A 
148.     Berkley  ▼.  Har^^  8  D.  A  &  102. 
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'  -  But  one  partner  has  no  implied  authority  to  bind  his  co- partner  -to  a  sub-  Actions 

nuMioQ  to  arbitration  respecting  the  matters  of  the  partnership.  (1)  Paatnem- 
Althongh  one  partner  has  no  implied  authority  generally  to  bind  his  co- 


Dartner  by  deed,  vet  if  one  partner  execute  a  deed  on  behalf  of  the  firm,  2"®  P*'*"f 

,  ^  -  '^  '    may  execute  a 

in  the  presence  and  with  the  consent  of  his  >  co-partners,  that  will  bind  the  deed  to  bind 
Brm;  and  under  such  circumstances,  the  sealing  and  delivery  by  one,  is  t^«  partnership, 
deemed  to  be  the  act  of  all.  (2)  and  with  the 

One  partner  will  be  bound  by  the  fraud  of  his  co-partner,  in  contracts  assent  of  his 
relating  to  the  partnership,  made  with  innocent  third  persons.    Thus,  if  one  ^'^^  ^^^^* 
of  tiro  partners  purchase  articles,  such  as  are  used  in  the  partnership  busi-   Coktra^s^bt 
0688,  which  he  fraudulently  converts  to  his  own  use,  the  innocent  partner,  a  Co-partmsr. 
provided  there  has  been  no  collusion  between  the  buyer  and  seller,  is  liable  One  partner 
for  the  price  of  the  goods  (3) ;  and  a  partner  may,  under  particular  circum-  ^  ^^  ^^  ^^ 
stances,  become  liable  for  the  fraud  of  his  co-partner  committed  before  the  his  co-partner, 
partnership  began.  (4) 

Where  A.,  B.,  and  <]!.  traded  under  the  firm  of  A.  and  B.  in  the  cotton  Partnership  se- 
bosiness  (C.  not  being  known  to  the  world  as  a  partner),  and  A.  and  B.  ^^^^^^'  t^ 
traded  as  partners  alone  under  the  same  firm  as  grocers,  and  a  bill  given  to  the  fraud  of 
them  in  the  cotton  business,  in  which  C.  was  interested,  was  indorsed  in  the  on^of  the  part- 
common  firm  of  A.  and  B.  by  A.  and  B.  only,  to  provide  for  a  dishonoured  ^^^ 
acceptance  in  the  grocery  business,  but  such  indorsement  was  unknown  to  C, 
of  whom  the  indorsee  had  no  knowledge  at  the  time : — It  was  held,  that  C, 
was  liable  to  be  sued  by  him,  he  not  knowing  of  the  misapplication  of  the 
partnership  fond  at  the  time  (5);  because  it  would  be  repugnant  to  the 
nature  of  such  securities,  which  are  in  themselves  the  tokens  and  evidences 
of  credit,  if  a  bondjide  bolder  of  them  were  bound  to  inquire  into  the  causes 
of  their  origin  (6):  thus,  it  b  no  answer  to  a  joint  action  against  two  partners 
by  the  indorsee  of  such  bill  to  shew,  that  it  was  accepted  for  the  private  ad- 
vantage of  one  without  the  knowledge  of  the  other,  although  it  appeared, 
that  the  indorsee  might,  if  he  had  inquired  of  the  clerk  who  accepted  it, 
have  ascertained  that  such  was  the  fact  (7) 

A.  employed  B.  and  C,  who  were  partners  as  wine  and  spirit  merchants, 
to  purchase  wine  and  sell  the  same  upon  commission.  C**  the  managing 
partner,  represented  that  he  had  made  the  purchases,  and  had  sold  a  pai*t 
of  the  wines  so  purchased  at  a  profit;  the  proceeds  of  such'  supposed  sales 
he  paid  to  A.,  and  rendered  accounts,  in  which  he  stated  the  purchases  to 
have  been  made  at  a  certain  rate  per  pipe.  In  4act,  C.  had  neither  bought 
nor  sold  any  wine.  The  transactions  were  entirely  fictitious,  but  B.  was 
wholly  ignorant  that  they  were  so.  Upon  the  whole  account,  a  larger  sum 
had  been  repaid  to  A.,  as  the  proceeds  of  that  part  of  the  wine  alleged  to 
have  been  resold,  than  he  had  advanced ;  but  the  other  part  of  the  wine, 
which  C.  represented  as  having  been  purchased,  was  unaccounted  for;— ^It 

(1)  AdamM  t.   Banhart,   1    C.  M.  ft  It         (5)  Swin  v.  SUde  (Clerk),  7 East,  210. 
681.,  vide  etiam  Antram  v.  Chaee,  15  East,    3  Smith,  199. 

S09.  (6)  Ibid.     Laey  v.  Woohoti,  2  D.  &  R. 

(2)  Ball  ▼.  DuHttenme,  4  T.  R.  313.,  vide     458. 

etiam  Bum  ▼.  Burn,  3  Yes.  573.     1  Hoven-  (7)  Sanderaon  v.  Brooksbank,  4  C.  &  P. 

den's  Supp.  410.  286.,  vide  etiam  Jaeaud  ▼.  French,  42  East, 

(3)  Bond  v.Gibeon,  1  Camp.  185.  317.  anti,  2390.     Sparrow  t.  ChiematL,  9  B. 

(4)  irWet  T.  Ckamberi,  Cowp.  8M.  &  C.  241.  Richmond  v.  ffeapyt  1  Stvk.  202. 

Johnson  T.  Peek,  3  ibid.  6€. 
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or  money  from 
dividends  in 
the  funds. 


A  firm  cannot 
acquire  right 
to  property 
from  the  fraud 
of  one  of  their 
partners. 

Collusion  with 
one  partner. 

Judgment  of 
Lord  Tenter- 
den  in  Long" 
man  v.  Pote, 


Where  money 


was  held,  that  B.  was  liable  for  the  false  representations  of  his  partner;  and 
that  A.  was  entitled  to  retain  the  money  which  had  been  paid  to  him  upon 
these  fictitious  transactions,  as  if  they  were  real ;  and  tliat  the  supposed 
purchases  having  been  represented  to  have  been  made  at  a  certain  specified 
rate  per  pipe,  A.  might  maintain  an  action  for  money  had  and  reeetved 
to  recover  the  specific  sum  advanced  for  the  number  of  pipes  of  wine  od- 
accounted  for.  (1) 

If  one  of  several  partners  convert  to  his  own  use  the  moneys  of  eostdaien 
lodged  in  their  hands  as  bankers,  even  though  such  moneys  were  not  plseed 
there  by  the  customers  themselves,  but  through  the  means  of  a  seeret  (eloDj 
committed  previously  by  the  fraudulent  partner  in  a  distinet  charaeter, 
the  firm  will  nevertheless  be  liable,  although  not  privy  to  the  conduct  of 
such  partner;  —  because,  where  a  partner  possesses  facilities  to  commit 
fraud,  either  by  reason  of  the  nature  of  his  business,  or  firom  the  trust  reposed 
in  him  by  his  companions,  the  firm  ought,  d  fcrtioriy  to  be  responsible  for 
his  acts.  (2) 

Where  bankers  have  been  employed  to  receive  dividends  in  the  funds, 
and  have  in  their  own  books  credited  their  employers  with  the  dividends  as 
received,  and  have  allowed  them  to  draw  without  having  any  odier  fvnds  in 
their  hands,  the  bankers  are  bound  by  the  entries  so  acted  on,  altimugfa  aot 
communicated  to  the  parties  interested ;  and  therefore  they  cannot  set  upas 
a  defence,  that  the  entries  have  been  fraudulently  made  by  one  of  the  part- 
ners, the  money  never  having  been  received  by  the  house.  (9) 

In  all  cases  where  the  firm  is  bound  by  the  fraud  of  one  partner,  the  acts 
of  the  fraudulent  partner  must  have  been  committed  in  his  capacity  of  put* 
ner.  Where  fraud  b  conmiitted^by  a  partner  en  autre  droits  and  the  oo* 
partners  have  no  notice  of  the  transaction,  it  seems  dear,  that  the  firm  wiD 
not  be  liable,  although  it  may  have  derived  benefit  from  such  frand.  (4) 

As  the  firm  are  generally  bound  by  losses  arising  from  the  fraud  of  any 
of  the  co-partners,  so,  d  fortiori^  a  firm  cannot  acquire  property  in  goods 
obtained  by  the  fraud  of  one  of  the  partners,  to  which  the  rest  are  not 
privy.  (5) 

In  Longman  r.  Pole  (6)  Lord  Tenterden  observed,  ^  If  a  person  eollades 
with  one  partner  in  a  firm  to  enable  him  to  injure  the  other  partners^  I 
think  they  can  maintain  a  joint  action  against  the  person  so  coQodiag.'' 

In  some  cases,  the  firm  of  the  colluding  partner  may  have  a  good  defence 
at  law,  on  the  ground  that  the  plaintiff's  defrauded  firm  are  from  technical 
reasons  incapable  of  suing  in  a  court  of  law.  In  this  case  the  parlies 
defrauded  must  ap^ly  to  a  court  of  equity.  (7) 

If  there  be  circumstances  to  shew  a  reasonable  belief,  that  a  seeurily  was 
given  with  the  consent  of  the  partnership,  it  lies  upon  the  partners  to  fOf^t 
the  fraud.  (8) 

If  money  be  advanced  to  an  individual  partner,  for  which  he  gives  the 


(1)  lUqtp  ▼.  LaOuan,  2  B.  &  A.  795. 

(2)  CoUyer  on  Partnership,  298.  Skmt 
▼.  Meank,  R.  &  M.  364.  6  B.  &  C.  551. 
8D.&R.71. 

(S)  Bume  ▼.  BoBand,  R.  &  M.  371.  Col- 
Iyer  on  Partnership,  SOI. 

(4)  Exp.  Watton,  2  Yes.  &  B.  414.  Smith 
T.  JamuoH,  5  T.  R.  601. 


(5)  KOby  ▼.  WiUon,  R&  H  179.,  et  vide 
Snaitk  v.  Bwridge,  4  Tannt  684. 

(6)  M.  &  M.  223. 

(7)  J<ma  ▼.  Ydf,  9  B.  &  C.  532. 

(8)  Franklandy.M*Gtutjf,  1  Kiw|»p,P.  C 
C.  274.  Ridley  ▼.  Tktylor,  IS  East,  ITS. 
Exp.  Kirhy,  Buck,  511. 
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joint  secarity  of  the  finn,  the  circumstance  that  such  money  is  carried  to       Actions 
the  fl^Mmite  account  of  that  partner,  even  with  the  knowledge  of  the  ere-      ^^^^tkL^s. 
ditor,  will  not  per  se  absolutely  establish,  that  the  contract  was  several  in  

point  of  fact  (1)  is  advanced  to 

^  one  inQiTiQuai 

In  Exparte  Bonbanus  (2)  Lord  Eldon  said,  «*  In  Fordyce's  case  Lord  panner,  for 
Thnrlow  and  the  judges  had  a  great  deal  of  conversation  upon  the  law ;  and  which  he  gives 
they  doubted  upon  the  danger  of  placing  every  man,  with  whom  the  paper  curity  of  The 
of  a  partnership  is  pledged,  at -the  mercy  of  one  of  the  partners,  with  refer-  finn. 
enee  to  the  account  he  may  afterwards  give  of  the  transaction.    There  is  no  Judgment  of 
doubt,  now,  the  law  has  taken  this  course,  that  if,  under  the  circumstances,  ^^  b^^^, 
the  party  taking  the  paper  can  be  considered  as  being  advertised  in  the 
natare  of  the  transaction,  that  it  was  not  intended  to  be  a  partnership  pro- 
ceeding, as  if  it  was  for  an  antecedent  debt,  prirndfade^  it  will  not  bind 
them ;  but  it  will,  if  you  can  shew  previous  authority  or  subsequent  appro- 
bation :  a  strong  case  of  subsequent  approbation  raising  an  inference  of  pre- 
vioos  positive  authority.    In  many  cases  of  partnership  and  different  private 
coaeeros,  it  is  frequently  necessary,  for  the  salvation  of  the  partnership,  that 
the  private  demand  of  one  partner  should  be  satisfied  at  the  moment ;  for 
the  ruin  of  one  partner  would  spread  to  the  others,  who  would  rather  let 
him  liberate  ]\imself  by  dealing  with  the  firm.  .  The  nature  of  the  sub- 
sequent transactions,  therefore,  must  be  looked  to>  as  well  as  that  at  the 
time.'' 

If  a  partnership  firm  he  pledged  by  the  acceptance  of  a  biU  of  ex-  Acoepunce  of 
change  by  one  partner  in  the  name  of  the  firm,  the  partnership,  of  whom-  ^^J^  ^^^' 
never  it  may  eonaist,  whether  they  are  named  or  not,  and  whether  the 
partners  are  known  or  secret  partners,  will  be  bound,  unless  the  title  of  the 
penon  who  seeks  to  charge  them  can  be  impeached.  (3) 

Where  a  bill  accepted  in  a  partnership  firm  is  appUed,  with  the  know- 
ledge of  the  party  who  takes  the  bill,  in  part  only  to  the  separate  use  of  the 
partner  who  actually  accepts  it,  a  secret  partner  not  known  to  the  party 
who  takes  the  bill,  is  liable  in  respect  of  so  much  of  the  amount  as  is  not 
to  the  knowledge  of  the  taker  applied  to  the  separate  use  of  the  partner 
who  accepts  the  bill.  (4) 

If  the  creditor  can  shew,  that  the  firm  have  adopted  as  a  joint  debt  the  The  adoption 
debt  which  was  originally  several,  this  is  an  answer  to  any  charge  of  coUu-  ^^."^    •  •  ^ 
sion  against  the  creditor,  and  the  firm  will  accordingly  be  answerable  for  debt 
repayment  of  the  debt.    In  cases  of  this  nature,  subsequent  approba^on  by 
the  firm  of  the  separate  act  of  their  co-partner  will  be  equivalent  to  previous 
consent ;  and  continued  acquiescence  on  the  part  of  the  firm,  in  a  series  of 
separate  contracts  and  engagements  entered  into  by  an  individual  partner, 
will  be  evidence  of  subsequent  approbation,  and  will  be  strong  to  shew,  that 
the  particular  partner  engaged  in  these  various  transactions  is,  in  truth,  the 
agent  of  his  co-partners.  (5) 

If  collusion  exist  between  a  partner  and  his  separate  creditor,  independ-  Fraud  in  a 
ently  of  the  transfer  to  the  latter  of  partnership  securities,  the  firm  are  not  [^^^ui^ 
liable  to  the  separate  creditor  in  respect  of  his  contract   Thus,  in  Arden  v.  partnership  se- 

(1)  Skimffw,  WtJka,  1  East,  48.  (4)  Ibid. 

(9)  8  VcB.  540.   S  Hoveiiden*sSupp.  ISS.        (5)  Collier  od  Partnership,  S47. 
(3)   WimO^  y.  Crowther,  1  C.&J.316.     1 
Tyrw.  210.  t 
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Sharpe  (1)  Lord  Kenyon  said,  <^  This  action,  under  the  present  proof,  can- 
not be  supported."  "  The  party  who  brings  the  action  waa  himself  the  person 
who  took  the  bill,  with  the  indorsement  by  one  partner  only,  and  was  in- 
formed that  the  transaction  was  to  be  concealed  from  the  other ;  he  cannot 
sue  the  partnership,  the  transaction  indicates,  that  the  money  was  for  that 
partner's  own  use,  and  not  raised  on  the  partnership  account;  therefore,  he 
shall  not  be  allowed  to  resort  to  the  security  of  the  partnership,  to  whom, 
in  the  original  transaction,  he  neither  looked  or  trusted." 

But  although  a  bill  or  note,  negotiated  by  6ne  partner,  may  not  be  binding 
on  the  firm  in  the  first  instance,  by  reason  of  a  collusive  contract  between 
that  partner  and  the  separate  creditor  who  takes  the  security,  yet  it  may  after- 
wards become  binding  in  the  hands  of  an  innocent  and  bond  fide  indorsee.  (2) 

It  is  not  requisite,  that  there  should  be  other  circumstances  to  cbaige  the 
creditor  with  fraud,  independently  of  the  bare  taking  of  partnership  secn- 
rities.  Thus,  in  Hope  v.  Cu$t  (3),  where  a  partner  had  given  the  guarantee 
of  the  firm  as  a  security  for  his  separate  debt.  Lord  Mansfield  directed  the 
jury  to  inquire,  1.  whether  there  was  not  positive  fraud ;  or  2.  whether  there 
was  not  gross  negligence,  amounting  to  fraud,  on  the  part  of  the  creditor, 
and  in  either  case  to  find  a  verdict  against  him.  (4) 

But  the  authority  of  one  partner  to  bind  another,  by  signing  bills  and 
notes  in  their  joint  names,  is  only  an  implied  authority,  and  may  be  r^ 
butted  by  express  previous  notice  to  the  party  taking  such  security  from 
one  of  them,  that  the  other  would  not  be  liable  for  it  And  this,  thoogh 
it  were  represented  to  the  holder  by  the  party  signing  such  security,  that 
the  money  advanced  on  it  was  raised  for  the  purpose  of  being  applied  to 
the  payment  of  partnership  debts,  and  though  the  greater  part  of  it  were 
in  fact  so  applied.  Nor  can  he  recover  against  the  other  partner  the 
amount  of  the  sum  so  applied  to  the  payment  of  the  partn^iship  debis 
against  such  notice.  (5) 

Though  partners  are  in  general  bound  by  the^  contracts,  they  are  not 
answerable  for  the  wrongs  of  each  other. 

In  matters  quite  distinct  from  the  partnership  trade  or  business,  and  in 
acts  or  omissions  in  the  course  of  the  partnership  trade  or  btisiness  in  vio- 
lation of  law,  those  who  are  guilty  of  them  will  alone  be  responsible. 

But  partners,  like  individuals,  are  responsible  for  the  negligence  of  tbdr 
servants,  upon  the  maxim  of  quifacitper  aliufn,facii  per  #0  ;  and  if  one  of 
the  partners  act,  he  is  considered,  in  this  instance,  as  the  servant  of  the 
rest.  In  these  cases  the  tort  is  looked  upon  as  the  joint  and  several  tort  of 
all  the  partners,  so  that  they  may  either  be  proceeded  against  in  a  body,  or 
one  may  be  singled  out,  and  sued  alone  for  the  whole  of  the  damage  done.  (6) 

If  one  of  two  partners,  attorneys  in  the  country,  direct  a  rule  of  court  to 
be  served  on  the  London  agent  of  tiie  firm,  the  one  who  gave  the  direetioiis 
will  be  alone  punishable  in  case  of  disobedience  to  the  rule.  (7) 


(1)  9Esp.  N.  P.  C.  5S4. 

(2)  Biair  MUler  t.  Daugitu,  Fac.  CoL 
Na  xIL  p.  154.  cit.  in  Collyer  on  Partner- 
ship, SS4. 

(S)  Cit  a  East,  53. 

(4)  Vide  edam  Skirr^r.  Wilkt,  1  East, 
48.  Greeu  ▼.  Deakin,  S  Stark.  347.,  et  vide 
Joiut  V.  rat€$,  9  B.  &  C  532.  Exp.  Gould' 
t'li^,  SG.&  J.  118. 


<5)  Gaiway  (Lof^)  ▼.  lHaiim  10  ^^ 
S64.     1  Camp.  403. 

(6)  MonioH  V.  JIardem,  4  B.  1  C  SSS- 
6D.KcR.S75.  Mcoffv.G?faww,lM.AS. 
588.  AtL  Gen,  t.  StOMu^miK  Buub.  97. 
Att.Gen.v,£mry€$,Md,sas.  Jter^.^^^ 
ning,  Comyn,  616. 

(7)  In  f«  Holiday,  9  DowL  P.  C  J0«. 
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7.  Dissolution  of  Partnership.  Diuomnoir 

or  Partmui- 

A  partnership  may  be  dissoWed,  before  the  expiration  of  the  term,  by  the  ■"''• 
mutual  consent  of  the  parties,  or  by  the  act  of  law.    But  a  partnership  at  <'«i«raUy. 
will  may  be  dissolved  at  the  express  desire  (1),  or  by  the  bankruptcy  (2), 
outlawry,  felony,  or  death  of  any  of  the  parties. 

A  partnership  may,  after  the  determination  of  it  by  the  contract  of  the 
partners,  continue  for  the  purpose  of  winding  up  engagements  with  third 
persons.  (S) 

A  partnership  without  articles,  and  for  an  indefinite  period,  may  be  dis-  When  a  part- 
solved  by  any  partner  at  any  time,  without  previous  notice,  subject  to  the  ^rthe  wurbT* 
engagements  of  the  partnership ;  but  the  existence  of  engagements  with  may  be  dia- 
third  persons  cannot  prevent  the  right  of  dissolution  as  among  them*  aolvedatany 
selves.  (4)  *^™- 

A  partnership  for  a  term  is  presumed  to  endure  for  the  term,  provided  Ftetnenhip  for 
the  parties  be  in  life  and  of  legal  capacity  to  continue  it  But  there  may  *  *^'™' 
be  cases  in  which,  though  no  written  contract  pro.vides  for  the  duration 
of  the  partnership,  an  implied  contract  may  exist  as  to  the  term  of  its 
duration.  For  instance,  partners  may  so  purchase  leasehold  interests  as 
to  imply  an  agreement  to  continue  the  partnership  as  long  as  the  leases 
endure.  (5) 

The  marriage  of  a  feme  sole  partner  is  a  dissolution  of  the  partnership  at  Marriage  of  a 
will  (6),  for  otherwise  by  her  marriage  she  would  introduce  a  stranger  into  ^*  *°  ®  ^*'*" 
the  partnership,  which  might  be  adverse  to  the  interests  of  the  other 
partner. 

And  it  seems,  that  a  sale  of  the  partnership  effects  under  a  separate  exe*  Sale  under  a 
cation  against  one  partner,  is  ipso  facto  a  dissolution  of  the  partnership.  (7)  Z^/^*^'- 

A  partnership  may  be  dissolved  by  the  civil  death  of  a  partner,  as  by  his  Civil  death  of 
outlawry,  or  attainder  for  treason  or  felony.  partDcra** 

A  court  of  equity,  upon  a  sufficient  cause  of  complaint,  will  dissolve  a  court  of  equitv 
partnership  before  the  expiration  of  the  term  ;  that  is,  if  the  partnership  will  disnlve  a 
cannot  be  carried  on  according  to  the  intent  of  the  articles  of  co-partner-  l»i^«r^ip« 
ship :  thus,  a  court  of  equity  declared  the  partnership  in  the  Opera  House 
to  be  dissolved,  the  conduct  of  the  parties  making  it  impossible  to  carry  it 
on  upon  the  terms  stipulated ;  accordingly,  the  decree  was  for  a  sale  of  the 
whole  concern.  (8) 

**  Where  there  are  two  partners,  both  of  whom  are  to  contribute  their  skill  Insaaity  of  one 
and  industry,  as  well  as  capital,  in  carrying  on  the  trade,  the  insanity  of  one  of  ^^  partners, 
them,  by  which  he  is  rendered  incapable  to  contribute  that  skill  and  industry  ^  xTKaiyon 

(1)  £iqp.  NoJUi,  Watson  on  Partnership,  •      (5)  Crawthay  ▼.  MauU,  1  Swmst  5S1. 
3S0.    Montagu  on  Partnership,  108.  (6)  NeroiY,  BMrnand,  4  Kua^2€0»  Wrex- 

(S)  Fox  T.  Hmburff  Cowp.  445.     Exp.     ham  ▼.  HitdUttan,  I  Swanst  517.  n. 
Aaatik,  5  Yea.  S95.  (7)  Foxr.  iTaiitery.  Cowp. 445.   &^er.T. 

(S)  Crawahof  ▼.  GofliM,  15  Vea.  SS6.  Bmmet,  Montagu  on  Partnorship,  App.  17. 

(4)  Fmaktrtkmkamffh  ▼.  Fmiwiek^  17  ibid.      Wattn  r.  Taylor^  2  V.  &  B.  SOO. 
998.     Heath    ▼.  Ammm,  1  N.  &  M.  104.         (8)   WaUn  y.   Ta^lor^  S  V.  &  B.  299. 
4  B.  &  Ad.  172..  vide  Cramikay  v.  CoBbu,    Baring  ▼.  Dix,  1  Cox,  C.  C.  21%      M<nr  ▼. 
15  Yes.  228.     Piaeoek  v.  Pjfaeoek,  16  ibid.     5/»erf,  2  Bell,  Comiik642. 
49. 
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in  Sayer  t. 
BenmeL 


Dissolution  or  on  his  part,  iJs  a  good  ground  to  put  an  end  to  the  partnership,  not  by  the 
▲ATKXBSBip  i^y^Qfity  of  either  of  the  partners,  but  by  application  to  a  court  of  justice, 
and  this  for  the  sake  of  the  partner  who  is  rendered  incapable,  as  well  as  of 
the  other ;  for  it  would  be  a  great  hardship  upon  a  person  so  disordered,  if 
his  property  might  be  continued  in  a  business  which  he  could  not  control  or 
inspect,  and  be  subject  to  the  imprudence  of  another.  If  this,  then,  were 
the  case  of  one  of  the  partners  being  insane  at  the  present  moment,  I  should 
not  have  a  particle  of  doubt  to  decree  the  dissolution  of  the  partnership, 
and  to  make  a  precedent,  for  I  confess  I  have  not  been  able  to  find  any. 
It  is  said,  that  equity  should  appoint  some  person  to  carry  on  the  businee 
for  the  benefit  of  the  lunatic,  as  they  would  have  done  for  an  infant ;  but  I 
say,  God  forbid.  Mr.  Sayer  Would  never  have  entered  into  this  partnenhip, 
if  he  had  conceived  that  by  so  doing  he  certainly  should  in  any  event  hare 
subjected  his  business  to  the  management  and  control  of  a  court  of 
equity."  (1) 

The  lunacy  of  a  partner  is  not  ^mo  facto  a  dissolution  of  the  partnership, 
but  is  a  ground  for  the  dissolution,  if  the  other  partner  or  partners  come  to 
the  court  for  a  decree  of  dissolution  on  the  ground  of  such  lunacy.  (2) 

One  of  two  partners  having  continued  the  partnership  business  for  some 
time  after  the  lunacy  of  the  other,  and  having  then  sold  the  business  of  the 
representative  of  the  deceased  lunatic  partner,  was  held  to  be  entitled  to  the 
partnership  profits  up  to  the  period  of  sale.  (3) 

Not  only  wilful  acts  of  fraud  and  bad  faith,  but  gross  instances  of  care- 
lessness and  waste  in  the  administration  of  the  partnership,  as  well  as  ex- 
clusion of  the  other  partners  from  their  just  management,  so  as  to  prevent 
the  business  from  being  conducted  on  the  stipulated  terms,  are  sufficient 
grounds  for  the  dissolution  of  the  contract  by  a  court  of  equity.  (4) 

So,  also,  a  habit  on  the  part  of  one  partner  of  receiving  moneys,  and  not 
entering  the  receipts  in  the  books,  or  not  leaving  the  books  open  to  the 
inspection  of  the  other  partners,  whether  such  conduct  arise  from  a  fraoda- 
lent  intent  or  not,  is  good  ground  for  a  dissolution.  (5) 

Although  this  relief  will  not  be  administered  for  mere  defects  of  temper 
in  some  of  the  parties,  yet  violent  and  lasting  dissension  seems  to  be  a 
ground  upon  which  a  court  of  equity  will  decree  a  dissolution,  as  where  the 
parties  refuse  to  meet  each  other  upon  matters  of  business,  a  state  of  things 
which  precludes  the  possibility  of  the  partnership  affairs  being  conducted 
with  advantage,  (6) 

But  equity  will  not  dissolve  a  partnership  on  slight  grounds,  as  "  because 
one  is  more  sullen  or  less  good  tempered  than  the  other."  (7) 

Want  of  prudence  or  ability  on  the  part  of  the  person  seeking  relief  is  no 


Wilful  acts  of. 
fraud  or  bad 
fiutb. 


Ill  temper. 


Want  of  pru- 


( 1 )  Pn-  Sir  L.  Kenyon  in  Sayer  v.  Benmet, 
1  Cox,C.  C.  107.  1  Montagu  on  Partnership, 
App.l8.  Watson  on  Partnership,  S82.  Kirhy 
T.  Carr,  3  Y.  &  a  184.  Per  Lord  Eldon  in 
Water8  v.  Taylor,  2  Ves.  &  B.  299.,  sed 
Tide  etiam  Htt^UUeston'a  cate,  cit  in  Ptaree  v. 
Chamberlain,  2  Ves.  sen.  84.  Wrexham  t. 
SwOeetone,  1  Swanst  517.  n. 

(2)  Jones  v.  Noy,  2  M.  &  K.  125. 
(8)  Ibid. 

(4)  MarshaU  ▼.  Coiman,  2  J.  &  W.  966, 
Goodman  v.   Whitcomb,  1  ibid.  592.      Chap- 


man T.  Beaeh,  ibid.  594.  Norway  ▼•  •S'*^ 
19  Ves.  148.  Voters  T.TI^Ior,  2  Vefc&B. 
304. 

(5)  Goodman  t.  WhUeemb,  IJ.  &  W.59S. 

(6)  De  Berenger  ▼.  HammOk  7  JarnaB*^ 
Conveyancing,  26.    CoUyer  on  PtftooAipv 

196. 

(7)  Goodmans.  WkUeotA,\3.h,'9(,S92. 

Chapman  t.  BeaA,  ibid.  594.  ifrrtf  ▼• 
Cohnan,  2  ibid.  266.  Norway  t.  JNm, 
19  Yes.  148.  ,  WaUrt  ▼.  Ta^,  2  V.  A  B- 
304. 
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JDst  ground  for  a  dlssolotioDy  as  where  he  has  made  larger  advances  of  Dissolution  or 
capital  than  he  is  bound  to  do,  and  has  received  none  of  the  profits.  (1)  * 

By  death  of  one  of  the  partners  the  partnership  is  ipso  facto  dissolved  (2),  dence  or  ability, 

uolsM  provided  for  bj  the  deed  of  partnership.  fo'^fdi^l^- 

Notice  by  one  partner  that  the  partnership  has  been  dissolved  is  evidence  tion. 

against  that  partner,  that  it  has  been  dissolved  by  competent  means,  even  by  Death  of  one 

a  deed,  if  a  deed  be  essential  (3) ;  and  in  such  case  an  ejectment  lies,  upon  ®^  ^^  partners, 

the  demise  of  one  co-partner  against  another,  for  a  house  agreed  to  be  iJi'ut;on*'jfiv^ 

occupied  jointly  during  the  partnership,  without   proof  of  a  notice  to  by  a  partner,  is 

quit  (4)  conclusire  as 

I(  after  a  dissolution  of  partnership,  and  notice  of  it  published  in  the  ^ .      ^  ' 
Gazette,  and  sent  round  to  the  customers  of  the  house,  one  of  the  partners  solution  may 
carries  on  the  business  under  the  old  firm,  and  draws  and  accepts  bills  in  be  rebutted, 
the  name  of  that  firm,  the  other  partners  are  not  bound  to  apply  for  an 
injunction  against  his  doing  so,  and  are  not  liable  upon  such  bills  tp  a  person 
ignorant  of  the  dissolution  of  partnership.  (5) 


8.  Evidence.  EvmKNCE. 

It  must  be  proved,  that  all  who  sue  were  partners  at  the  time  of  the  con-  All  who  sue 

tract:  one  who  has  been  subsequently  admitted  into  the  firm  cannot  join,  ™J^      P*^" 
although  it  were  stipulated,  that  he  should  have  a  share  in  past  trans- 
actions. (6) 

It  will  not  be  sufficient  to  shew  that  one  of  the  defendants  became  a  Must  be  a 

partner  after  the  time  of  the  contract,  or  that  he  was  by  agreement  after-  5me°Se*am-^ 

vards  permitted  to  share  in  the  adventure.  (7)  tract  was  made. 

If  a  secret  or  dormant  partner  have  retired  from  the  firm,  and  goods  Secret  partner 

have  been  supplied  previous  to  the  dissolution,  and  payments  have  been  i^^u^ing*  ^"^ 

«    ,       .  .       ^  .  1      «      .  ».  ^  *     ^t     J.      1        goods  supplied 

made  by  the  parties  who  continue  the  business,  subsequent  to  the  dissolu-  previous  to  the 
tion,  it  is  a  question  of  evidence,  whether  such  payments  are  to  be  applied  dissolution,  and 
to  the  previous  or  to  a  subsequent  debt  (8)  ^^^j  ^  be- 

As  the  authority  of  one  partner  to  bind  another  is  merely  presumptive  (9),  longing  to  the 
the  presumption  may  be  rebutted  by  evidence,  that  the  partner  gave  express  'c"*^"*?  P"*- 
notice  to  the  plaintiff,  that  he  would  not  be  responsible  for  the  acts  of  » 

*■  —^  Presumption 

another.    Thus,  if  A.  being  partner  with  B.  give  notice  to  a  creditor  to  of  the  right  of 

deliver  no  goods  to  B.  without  A.'s  concurrence,  the  creditor  cannot  recover  one  partner  to 

for  goods  delivered  to  B.  without  proof  that  A.  adopted  the  sale,  or  derived  ,^°  ^^  ^* 

benefit  from  the  goods.  (10)  butted. 

With  respect  to  receipts  by  partners,  it  may  be  observed,  that  a  receipt  is  Effect  of  re- 

an  admission  only ;  and  the  general  rule  is,  that  an  admission,  though  evi-  <^Pt^ 
dence  against  the  person  who  made  it,  and  those  claiming  under  him,  is  not 

(1)  Goodmamx,  Wkitcomh,  1  J.&W.593.        (7)  Ttnmg  v.  HimUr,  4  Taunt.  58S.,  et 

(2)  Vnmamy  t.  NMt,  3  Mer.  610.  ride  Uo^d  t.  ArchbowU^  2  ibid.  3S4.     Maw- 

(3)  Doe  d.   WaWunan  ▼.  M^b,  1  Stark,     man  t.  GiOett,  cit.  ibid. 

181.  (8)  Newmarek  ▼.  CZsy,  14  East,  239. 

(4)  Ibid.  (9)  Rooih  t.  Quin,  7  Price,  193. 

(5)  Netname  t.  CoUt,  2  Camp.  617.  (10)   mHU  r.Df$(m,  1  Stark.  164. 

(6)  WUrford  ▼.  Wood,  I  Esp.  N.  P.  C. 
182. 

7p  4 


242* 


PARTNERS^ 


EvintNCZ. 

Proof  or 
Partxekship. 


iViW  facie 
evidence  of  a 
partnenhip. 


Dormant  part- 
ner. 


conclusive  evidence,  except  as  to  the  person  who  may  have  been  induced  hj 
it  to  alter  his  condition.  (1) 

To  constitute  a  private  unincorporated  partnership,  no  contract  in 
writing  is  necessary ;  the  acts  and  words  6f  the  parties  are  alone  sufficient 
for  that  purpose.  (2) 

The  evidence  of  partnership  usually  consists  in  the  oral  testimony  of 
clerks,  or  other  agents  or  persons  who  know,  that  the  alleged  partners  have 
actually  carried  on  business  in  partnership;  it  is  unnecessary^  even  in 
criminal  cases,  to  produce  any  deed  or  other  agreement  by  which  the  co- 
partnership has  been  constituted.  (S) 

To  establish  a  partnership  between  two  defendants  (4),  a  verdict  on  the 
issue  directed  out  of  a  court  of  equity,  to  try  whether  the  defendants  were 
partners,  and  for  what  time,  on  a  bill  filed  by  one  of  them  against  the  other, 
is  admissible  evidence  to  establish  a  partnership,  the  verdict  having  found 
them  to  be  so. 

Where  several  sue  as  indorsees  of  a  bill,  indorsed  in  blank,  it  is  anneeea* 
sary  to  give  any  proof  of  their  partnership  or  joint  interest.  (5} 

It  is  sufficient  if  the  plaintifi^  in  the  first  instance  prove  a  partnership  at  a 
time  anterior  to  the  contract ;  when  that  is  once  established,  a  continuanee 
of  the  partnership  is  to  be  presumed  until  a  dissolution  be  proved,  and  proof 
of  a  dissolution  will  still  be  insufficient,  unless  reasonable  proof  be  given 
of  notice  of  the  fact  to  the  plaintifi^;  for  although  the  partnership  may  in 
fact  have  been  dissolved,  yet  if  the  parties  do  not  announce  it,  they  by 
their  silence  induce  strangers  to  trust  to  the  joint  credit  of  the  firm  as 
before. 

It  is  sufficient  to  prove,  that  a  co-defendant  in  assumpsit  is  a  dormant 
partner  with  the  rest.  (6) 

In  an  action  against  several,  upon  a  contract  on  which  they  are  liable  as 
partners,  the  proof  of  partnership  usually  consists  in  evidence,  that  they  have 
acted  as  partners  in  the  particular  business.    Less  evidence  is  usually  suffi- 
cient iu  this  case  than  is  requisite,  where  partners  sue  as  plaintifife,  for  there 
they  are  cognbant  of  all  the  means  by  which  the  fact  is  capable  of  being 
proved :  but  where  they  are  sued  as  defendants,  the  plaintifi^  may  not  be 
able  to  ascertain  the  real  connection  between  the  parties ;  it  is  sufficient  for 
him  to  shew,  that  they  have  acted  as  partners,  even  although  the  partnership 
be  by  deed  (7) ;  and  that  by  their  habit  and  course  of  dealing,  conduct,  and 
declarations,  they  have  induced  those  with  whom  they  have  dealt  to  con- 
sider them  to  be  partners :  hence,  if  a  person  has  represented  himself  to  be 
a  partner,  and  has  been  trusted  as  such,  he  b  bound  by  that  representatioii, 
and  it  b  no  defence  for  him  to  shew,  that  he  was  not  in  fact  a  partner.  (8) 
The  record  of  an  issue  out  of  the  Exchequer,  to  try  the  fact  of  the  part- 
nership of  A.  and  B.,  b  admissible  evidence  in  an  action  against  A.  and  B 
to  charge  them  as  partners.  (9) 


(1)  Siraton  v.  Boitall,  S  T.  R.  366. 
Wyatt  V.  Hertford  (Marquie  of),  3  East, 
147.  Heme  t.  Rogert,  9  B.  &  C.  577* 
Gravet  ▼.  Key,  S  B.  &  Ad.  318.  n. 

(2)  Peacock  v.  Peacock,  16  Ves.  49. 
Featlientonha'ygh  t.  Fenwiekt  17  ibid.  298. 
Aldertan  v.  Clay,  1  Stark.  405. 

(3)  3  Surk.  £v.  dd  ed.  801. 


(4)    Whatdy  t.  Menheim^  2  Esp.  N.  ?.& 


608. 
(5) 
(6) 
(7) 
(8) 

(9) 
608. 


Mordasnz  v.  Leaek,  1  StarL  44«. 
Swan  T.  Stede  (  CUrk),  7  East,  S09. 
AkUreon  v.  Clay,  1  Stark.  406. 
3  Stark.  £▼.  Sd  ed.  804. 
Whaiely  v.  Mernkdm,  2  Eap.  N.  F«<^ 
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When  it  appeared,  that  the  plaintiff  knew  that  the  defendants  intended  to      Etidincc 
dissolve  their  partnership,  and  that  they  were  actually  carrying  that  in-  where   laintiff 
tention  into  execution^  it  was  held  to  be  incumbent  on  the  plaintiff  who  knew  that  the 
relied  upon  a  subsequent  contract  to  shew  that  their  intention  had  been  de^pd^ts  in- 

L     J       J  /^v  tended  to  dis- 

abandoned.(l)  jolre  their 

When  two  of  three  defendants  in  eusumpsit  were  outiawed,  it  was  held,  partnership, 

that  a  letter  written  by  the  third,  who  had  pleaded  fwn  ctssumpsitt  in  which  '^^  declara- 

he  admitted  the  partnership,  was  evidence  of  the  fact.  (2)  partn*er*M*to 

An  admission  by  A.  in  the  discussion  of  a  particular  transaction,  that  he  the  hct  of  part- 
is a  partner  with  B,,  is  not  evidence  to  bind  him  as  a  partner  in  any  other  "®[^?^jT*^* 
matter  unconnected  with  the  particular  transaction.  (3)  co-partners. 

fiat  if  A.  publicly  and  generally  represent  himself  to  be  the  partner  of  B.^ 
it  will  be  evidence  to  prove  his  liability  as  a  partner  on  a  contract  uncon- 
nected with  the  real  object  of  the  partnership.  (4) 

Although  the  declaration  or  admission  of  each  individual  member  of  a  The  declan- 

finn,  that  he  is  a  partner,  is  evidence  to  charge  himself,  it  is  no  evidence  of  ^^°  of  one 

,     '  .  ,  ,    v  partner  respect- 

the  fact  against  any  other  party.  (5)  ing  the  fact  of 

When  the  fact,  that  several  parties  or  partners  has  once  been  established,  partnership, 
the  act  or  declaration  of  the  one  relating  to  the  subj^ct<imatt^r  of  the  part-  decfarant     ^ 
oership,  is  evidence  against  the  rest,  although  the  partnev  whose  acts  or  Admissions  n 
declarations  so  given  in  evidence  be  no  party  to  the  suit  (7)  Partnxbs.  (6) 

Where  a  contract  was  made  by  one  of  several  partners  in  his  individual  ^^eo  the  fact 
capacity,  who  at  the  time  declared,  that  the  subject-matter  of  the  contract  j,  ^iStshed* 
iras  his  property  alone : — It  was  held,  that  his  declaration  was  evidence  the  admissions 
■gainst  all  the  partners.  (8)  ti^TC 

Ko,  an  admission  made  by  one  of  two  partners  after  the  dissolution  of  co-panner. 
the  partnership,  concerning  joint  contracts  or  payments  during  the  partner- 
ship, is  evidence  to  charge  the  other  partner.  (9)  , 
Where  two  partners  are  part  owners  of  a  vessel,  an  admission  by  one  of 
them,  as  to  a  subject  of  co-part-ownership,  but  not  of  co-partnership,  is  not 
binding  on  the  other.  (10) 

But  a  declaration  of  one  of  two  partners  is  not  evidence  to  charge 
another  with  respect  to  a  transaction  with  him  which  occurred  previously 
to  the  partnership,  unless  a  joint  responsibility  in  the  subject-matter  can  be 

shewn.  (11) 

When  one  of  several  partners  promised  individually  to  pay  the  debt  with- 
out making  any  mention  of  his  partners,  it  was  held  to  be  conclusive  evi- 
dence, that  the  debt  was  due  from  him  individually.  (12) 

Where  a  person  stands  indifferent  between  litigant  parties,  or  where  the  CoMrnaNcY 
interest  of  a  person  be  on  one  side  greater  than  that  on  the  other,  the  party  ®'  Co-cow- 


(Y)  Patermm  ▼.  Zaekariah,  I  Stark.  71. 
(3)  Sanffater  ▼.  Mazarredo,  ibid.  161. 

(3)  JDe  Berkom  ▼.  Smitk,  1  Esp.  N.  P.  C. 
89. 

(4)  Ibid. 

(5)  3  Stftrk.  Kt.  Sd  ed.  807.  Tinkler  v. 
Wtipote^  14  East,  ^6.  M*Tver  r.  Humble, 
16 ibid.  169.  Flowery,  Young^S  Camp.  240. 
Smitk  V.  Fuffe,  ibid.  456.  DiteUntm  ▼. 
^praeiHn^  5  Eap.  N.  P.  C.  31.  Strother  v. 
WUIan,   4  Camp.  24.      Weaver  ▼.   Preniicet 

Eap.  N.  P.  C.  369. 


(6)  Fifle  cnU^  1600^1 633.  tit  Etidsvcx. 

(7)  J^waiiee  v.  Richard$(m,  Peake's  N. 
P.  C.  16.  WhUeomb  v.  Whiting,  Doug.  652. 
Hotme  V.  Green,  1  Stark.  488.  NichoUe  ▼. 
Dowding,  ibid.  81. 

<8)  iMcae  r.  Dela  Cour,  1  M.  &  &  249. 

(9)  Wood Y.BraddiekjlTAunL  104,  Prit^ 
ehard  ▼.  Draper,  1  Russ.  &  M.  191. 

(10)  Jagffere  t.  Binningt,  1  Stark.  64. 

(11)  Catt  V.  Howard,  3  ibid.  3. 

(12)  Murray  v,SomerviUe,  2  Camp.  99.  a. . 
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Etidxnce, 


Party  to  a 
joint  contract 


Retired  banker. 


Retired  bro- 
ker. 


Father  and  aon 
carrying  on 
trade  in  their 
Joint  names. 


Incompetency 
of  co>«ontnio- 
tor. 


will  be  an  incompetent  witness  for  the  side  on  which  his  interest  prepoo- 
derates ;  bat  where  the  liability  or  interest  on  the  side  on  which  he  is  called, 
is  counterbalanced  or  outweighed  by  an  equal,  or  greater  liability  or  intemt 
on  the  other  side,  he  will  be  competent  (1) ;  therefore,  if  a  witness  be  caM 
to  prove  that  he  himself  is  liable  to  the  demand  for  which  the  aotioa  b 
brought,  the  plaintiff,  by  suggesting  that  he  is  a  partn^^  cannot  dcpriTethe 
party  of  his  testimony.  (2) 

In  auutnpsit  for  work  and  labour,  the  defendant  pleaded  that  *<  the  pro- 
mise was  made  to  the  plaintiff  and  J.  Sn  and  not  to  the  plaintiff  slone;* 
to  which  it  was  replied,  that  the  promise  was  made  to  the  plaintiff  alone, 
and  not  to  the  plaintiff  and  J.  S. :  —  It  was  held,  that  J.  S.  was  a  competeot 
witness  for  the  defendant  to  prove,  that  the  contract  was  entered  into  by  tlie 
defendant  with  the  plaintiff  and  himself  jointly.  (3) 

In  an  action  brought  to  charge  A.  as  a  partner  to  a  trading  oompaoy,  t 
witness,  who  by  other  evidence  than  his  own  appeared  to  be  a  ahareholdsr 
in  the  company,  was  held  to  be  a  competent  witness  to  prove  that  A.  vai  a 
partner.  (4) 

In  an  action  by  A.,  a  banker,  against  B.,  a  customer,  for  the  balance  of 
an  account,  part  of  which  arose  whibt  C.  was  a  partner  with  B.,  it  irai 
held,  that  C,  after  whose  secession  from  the  partnership  B.  and  C.  executed 
mutual  releases  of  all  demands,  is  a  competent  witness  to  disprove  ao 
item  charged  by  A.  in  the  account,  although  debts  due  to  and  bytke 
firm  of  B.  and  C.  are  still  unsettled ;  and  although,  since  the  cUssolutioB 
of  the  partnership,  B.,  as  continuing  partner,  has  asked  his  crediton  for 
time.  (5) 

In  an  action  of  replevin  against  a  broker,  a  person  who  at  the  time  of 
the  distress,  was  in  partnership  with  him,  but  who  at  the  time  of  the  trial 
^had  ceased  to  be  his  partner,  is  a  competent  witness  for  him.  (6) 

In  an  action  by  a  tradesman  for  goods  sold,  his  son  is  a  competeot 
witness  for  him,  if  as  between  father  and  son,  the  son  has  no  intereit 
In  the  trade,  although  the  trade  be  carried  on  in  their  joint  naaa, 
and  although  in  a  bill  of  parcels  written  by  the  son,  and  deliTeied 
with  the  goods,  the  defendant  be  made  debtor  to  the  father  and  sob 
jointly.  (7) 

In  general,  a  co-partner  with  the  defendant  in  the  subject  of  the  action 
is  incompetent  to  be  a  witness  for  the  defendant,  where  a  verdict  for  the 
plaintiff  would  diminish  the  joint  property,  or  he  would  be  liable  to  sdj 
part  of  the  costs,  even  although  the  tendency  of  his  evidence  be  to  chsige 
himself  with  the  whole  debt  (8) 

But  in  order  to  raise  this  objection,  it  must  be  shewn  that  he  is  a  partner; 
it  is  not  sufficient  merely  to  suggest  it  (9) :  thus,  in  an  action  for  goods  sold 
and  delivered,  a  witness  is  competent  to  prove  that  the  goods  weresapphed 


(1)  PhUlipps*Ey.  123.,a»<^,  1726—1758.  (5)  WUmm  r,  Wni,  1  N.  &  M.  742.  4 
tit  EviDtNCK.  B.  &  Ad.  760. 

(2)  Birt  ▼.  Hood,  I  Esp.  N.  P.  C.  20.  (6)  Dumean  r.  BimUekam,  S  C&  P.Hft. 
BlackeU  r.  ITetr,  5  B.  &  C.  385.  Cox  ▼.  Vide  etiam  Bmdami  t.  BMmmm,  4  Jf.  &  & 
WhaUey,  cit  10  East,  399.  475. 

(3)  Davies  ▼.  Evans,  6  C.  &  P.  619.  (7)  Bearker  ▼.  StubU,  1  M.&G.  44. 

(4)  HaU  T.  Curzon,  9  B.  &  C.  646.  4  (8)  Vide  Bvi  ▼.  Head,  1  £q>.  N.P'C- 
M.  &  R.  565.  20.     FcnMtf  y.  Smmer,  ibid.  108. 

(9)  Ibid. 
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on  his  credit,  and  for  his  use,  although  it  be  suggested  that  he  is  a  partner      Evnnxci. 
with  the  defendant  (1 ) 

In  assumpsU  for  goods  sold  and  delivered  (2),  the  plaintiff's  witness 
swore,  that  the  defendant  and  W«  B.  were  partners  in  trade,  and  that  such 
goods  were  sold  to  them  in  partnership.  The  defendant  called  W.  B.  to 
prore  that  the  goods  were  sold  to  him,  and  that  the  defendant  had  no  con- 
cern in  the  purchase  of  them  otherwise  than  as  his  servant ;  upon  which  Lord 
Keoyon  said,  **  He  is  not  a  witness  to  prove  this ;  for  he  comes  to  defeat  the 
action  of  the  plaintiff,  against  a  man  who  is  proved  to  be  his  partner,  and 
by  discharging  the  present  defendant,  he  benefits  himself,  as  he  will  be 
Ikble  to  pay  a  share  of  the  costs  to  be  recovered  by  the  plaintiff  in  this 


eanse." 


In  an  action  on  a  joint  contract  against  several  partners  (S),  one  of  the  Where  one  of 
defendants  having  suffered  judgment  to  go  by  default  b  not  admissible  as  a  |^^  fn^"^^ 
witness  to  prove  the  partnership  of  himself  and  the  other  defendants  with-  judgment  to  go 
out  their  consent,  although  the  proposed  witness  is  released  as  to  all  other  ^X  de&ult. 
actions,  save  that,  on  which  he  is  called  to  give  evidence ;  for  it  is  a  general 
role,  that  a  party  to  the  record  cannot  be  called  as  a  witness  but  by  con- 
sent, and  all  the  parties  to  the  record  must  consent 

In  an  action  against  one  partner  (4),  if  the  plaintiff  give  in  a  particular  of 
bis  demand,  and  the  defendant  plead  partnership  in  abatement,  and  that  the 
defendant  proves  any  of  the  items  to  have  been  famished  on  the  partner- 
ship account,  he  will  be  entitled  to  a  verdict,  although  the  plaintiff  should 
be  prepared  to  prove,  that  some  of  the  items  were  furnished  on  the  credit  of 
the  defendant  only. 

Where  the  joint  liability  results  not  from  a  contract  expressly  made  with   Peoof  op  Ou^ 
all  the  defendants,  but  from  the  fact  of  their  partnership,  it  is  competent  to  "oldtjok. 
the  defendant  to  prove  a  dissolution  of  the  co-partnership  previous  to  the  ^i^^iou*  to 
oontract ;  this,  however,  will  not  be  in  itself  sufficient,  where  the  defendants 
have  openly  acted  as  partners,  unless  notice  to  the  plaintiff  of  the  disso- 
hition  be  also  proved. 

An  infant  partner  must,  on  attaining  his  age,  having  continued  to  be  a  Infimt  partners, 
partner  up  to  that  time,  give  notice  in  order  to  relieve  himself  from  future 
liability.  (5) 

Proof  of  notice  is  still  requisite,  although  the  plaintiffs  had  no  dealings   Notice  it  re- 
with  the  partners  previous  to  the  actual  dissolution  of  partnership.  (6)  quiute,  al- 

But  it  seems,  that  if  notice  be  given  to  all  the  parties  with  whom  the  dnlings'm!. 
partners  have  dealt,  and  be  also  advertised  in  the  Gazette,  it  will  be  pre-  curred  between 
snmptive  evidence  of  notice  against  one  who  had  no  previous  dealings  with  ^  ^^^^  ^'^ 
the  finn.  (7)  dissolution. 

(1)  JHrt  ▼.  Hood,  1  Esp.  K.  P.  C  20.  (7)  Newoome  t.  Coioit  2  Camp.  617.  GotU 

(2)  Goodaero  t.  Breame,  PeaLe*s  N.  P.  C.  fiey  ▼.  TumbmB,  1  Esp.  N.  P.  a  S7I.,  where 
332.  an  adrertiseinent  in  the  Gaiette  is  said  to 

(3)  Mani  t.  Mahuporrngf  8  Taunt.  139.,  have  been  considered  to  be  presumptive  eri- 
ttdtUbamtif  1726 — 1758.  tit  EvintxcB.  dence  of  notice.     But  see  another  report  of 


{<)  Ctimm  ▼.  &%,  1  Esp.  N.  P.  C.  452.  the  same,  case,  entitled  Godfrey  t.  MaeauUy^ 

(5)  Goode  T.  Harrimm,  5  B.  &  A.  147.  Peake*s  N.  P.  C.  209.  n. ;  by  which  it  seems, 

(6)  Parkin  v.  Carmthers,  3  Esp.  N.  P.  C  that  the  jury  were  directed  to  consider  the 
848. ;  there  the  partner  allowed  his  name  to  probability,  that  the  plaintiff  had  seen  the 
continue  in  the  firm.     Gorham  t.  J%ompmm,  Gaiette. 

Pcake*s  N.  P.  C.  60.    Grakam  v.  Hope,  ibid. 
208. 
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Etioxncx. 

Secret  or  dor- 
mant partner. 


When  express 
notice  has  been 
given. 

Printed  cir- 
culars. 


Advertisement 
in  Gazette  or 
public  news- 
paper. 


Minute  of  an 
agreement  to 
dissolve  part- 
nership must 
be  stamped. 

General  no-  m 
toriety. 


In  the  cafle  of  a  mere  secret  or  dormant  partner,  it  is  sufficient  to  proie 
an  actual  dissolution  previous  to  the  contract  in  question,  for  his  liability 
depends  upon  the  mere  fiict  of  partnership,  and  no  credit  has  been  gifes  to 
him  personally  as  a  sup'^osed  member  of  the  firm.  (I) 

But  if  it  appear  that  the  acting  partner  had  stated  the  existence  of  the 
partnership  to  one  dealing  with  the  firm,  notice  of  the  dissolution  wottld  be 
requisite.  (2) 

If  express  notice  have  been  given  of  the  dissolution  of  the  partnenbip  to 
those  with  whom  the  firm  have  had  any  dealings,  the  notice  must  be  profedii 
the  usual  way ;  and  where  printed  circular  letters  have  been  sent,  or  dopli- 
cates  made  out,  it  would  be  sufficient  to  produce  and  prove  a  dnptiato 
original ;  but  still  it  might  be  proper  to  give  notice  to  produce  the  origiinL 

Such  notice  may  also  be  proved  by  means  of  an  advertisenieotiBtbe 
Gazette,  or  in  a  public  newspaper ;  but  a  newspaper  containing  rack  t 
notice  cannot  be  read  in  evidence  without  previous  proof,  either  tkit  tbe 
plaintiff  read  an  impression  of  the  same  paper,  or  at  least  that  he  was  in  tJK 
general  habit  of  reading  that  paper.  j(S)  And  notice  in  the  GaiettCiif 
admissible  at  all,  is  very  weak  evidence,  if  it  be  not  supported  bj  aone 
evidence  to  shew  that  the  plaintiff  saw  the  Gazette.  (4) 

There  seems  indeed  to  be  little,  if  any,  difference  between  a  nodee  it 
the  Gazette  and  a  notice  in  any  other  newspaper,  with  respect  to  oootndi 
of  partnership,  and  other  matters  which  are  not  of  a  public  and  offieiil 
nature.  (5) 

Where  a  minute  of  an  agreement  between  partners  to  dissolve  the  putp 
nership  may,  in  order  to  be  advertised  in  the  Gazette,  and  signed  by  tbe 
parties  and  attested,  be  produced  in  evidence  to  prove  the  dissoktioo,  n 
agreement  stamp  is  necessary.  (6) 

Evidence  of  the  general  notoriety  of  the  fact  of  dissolution  is  not  ni- 
cient(7)9  if  no  express  notice  have  been  given,  and  no  advertiieneal 
published  in  the  Gazette.  (8) 


(1)  SvamM  y.  Drummond,  4  Esp.  N.  P.  C. 
89.     Newmareh  v.  Chjf,  14  East,  SS9. 

(2)  Ibid. 

(S)  Jenkins  T.  BUzwrdj  1  Stark.  418. 

(4)  Godfrey  ▼.  Maea^^  Feake*s  N.  P. 
C.  209.  H.  SsmUe,  that  notice  in  tUe  Ga- 
lette  is  notice  to  all  the  world.  Wright  ▼• 
PvlkaM,  2  Cbitt.  120. 


(5)  S  Stark.  £v.  3d  ed.  81S. 

(6)  May  ▼.  Smith,  1  £q>.  N.  P.CSO.     I 

(7)  Gifrham  t. Thm^mom^  Peake*s  N.P.C 


eo. 


(8)  Those  vhomaybedeairoinofaBqV' 
ing  information  upon  the  **  Law  ei  FntM^ 
ship "  are  referred  to  an  exceUent  '  "^ 
upon  that  subject  by  Mr.  CoUycr. 
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QUO  WARRANTO. 

1.  D1FINBD9  pp«  24S0— 2432. 

t  Time  within  which  an  Information  will  be  granted,  pp.  243% 
2433. 

S.  To  WHOM  AND  AGAINST  WHOM  INFORMATIONS,  &C.  WILL  BE  GRANTED, 

pp.  2433—2439. 

IxroAMATioKS,  &c.  BY  THX  ATTORVKT  GXNXftAL  —  T%e  cTOWH  hot  OM  ahtobtU  riyht  to 

inquire  into  the  daime  ofanjfpereon  esereieingoH  office  orfixmehiee — DitHnction 

■btiweemthepowen  of  the  attomeif  general  eaid  the  master  of  the  crown  office —  Thx 

KMLAtox — Informations  at  common  law — Stat.  4  {r  5  IVilL  jf  Af.  c  18.  «.  2. 

—  No  infomuiium  com  be /Ued without  leave  oftheeomrt —  Stat,  9  Anue,  c.  20.  «. 4. 

—  Qmduet  oftherdator  will  be  animadverted  ttpon  by  the  court ^^Proeeeution  con- 
irary  to  an  agreement  entered  into  by  the  relator  —  When  relator  legal  advieer  of  the 
defendant  —  Reg,  Gen,  M,  T.  3  Viet,  —  Affidavit  muet  etate  at  whose  instance  the 
appUeation  is  made — Judgment  of  Lord  Denman  in  Regina  v.  Hedges  —  When 
^  eosni  will  direct  to  whom  the  management  of  the  prosecution  shall  be  confided — 
Affidavits  mads  by  three  perwns,  two  of  whom  are  un^tia/i/Secf— Dxgrxb  of  xnte- 
&K8T —  Where  rdator  and  defendant  daim  under  the  same  titk — Judgment  of  Lord 
Penman  in  Rex  «.  Ptory  —  Judgment  of  Mr,  Juetiee  Platteson  in  Rex  v.  White 
-—  Belator  not  a  burgess  —  Stranger  to  a  corporation--^ Mere  poverty  in  a  rdator 

—  A  positive  act  of  acquiescence  in  the  offence  complained  of  muet  exists  to  dis^ 
quaUfy  a  relator —  Subsequent  acquiescence —  Presumption  of  aequieseenee  may  be 
rsbuUed'^  When  the  court  wHl  change  the  relator —  Aoainst  whom,  an  infoxm- 

ATJOV  -WILL  XX  OEANTXS. 

i  Causes  for  which  an  Information,  &c.  will  and  will  not  be 
OS  A  KTRD,  pp.  2439 — 2445. 

Object  ofetaL  9  Anne,  c,  20. — Discretionary  in  the  court  to  grant  an  information — 
J%e  eomri  consider  the  validity  or  defect  of  defendants  title,  and  the  expediency  of 
stopping  the  proeecution —  Second  appUeation  for  the  same  cause —  Information  will 
not  be  granted  for  trying  the  tide  to  an  office  which  is  determined  —  Where  there 
is  no  other  mode  in  wMch  an  applieant  can  acquire  redress —  An  user,  as  weU  as  a 
daim  to  a  particular  franchise  must  be  shewn  —  When  mandamus  the  proper  r»- 
Medy—  Where  the  office  ie  not  fuU--^  Where  adequate  rdief  can  be  obtaintil  in  a  pri- 
vate action  —  Secondary  and  incidental  question  —  An  information  against  a  whole 
corporation  as  a  botfy,  can  only  be  exhibited  by  the  attorney  general —  Informations 
XT  THX  ATTOENXT  OKNXXAL —  Usurping  a  power  which  was  no  prior  franchise  of  the 
erosvn —  Officers  engaged  in  the  administration  or  execution  of  pubUe  Justice — Courts 
sffjusHee — Fairs  —  Marhets — lUegal  levy  of  a  rate — Exdueive  right  of  ferry — 
Fiivate  franchise  —  Claiming  to  be  a  burgess  —  Bight  of  voting  for  a  burgage 
temememt— 'Guardian  of  the  poor  —  Parochial  officers —  County  treasurer'^  Petit 
coneiabSe  —  Trustees  under  a  public  local  act —  Servant  of  a  corporation, 

Validitv  and  Invalidity  of  Elections,  pp.  2446 — ^2460. 

DomMs  respecting  thekgaKty  ofandection —  Elxctions  undxr  stats.  1 1  Gxo.  I.  c. 4. 
AMD  7  'Will.  4.  &  1  Vict.  c.78.  —  Coxforatx  asskmbly  xMPXorxxLT  convxnxd 

—  When  day  oftiecdon  fixed  by  charter  or  statute  —  Corporate  acte,  without  pre- 
viome  madee,  are  not  valid,  though  traneadxd  on  a  charter  day     Summons  of  tux 

MXMBXSS COKSTfTUTlON  OF  AN    XLXCTORAL   ASSEMBLY  PxXSlDlNG    OFFICEX 

—  Officer  de  jure  —  Officer  de  facto  —  StoL  32  Geo,  S.  c.  58.  s,  S.  —  When 
aggregate  bodies  have  two  coordinate  officers  —  Acts  of  a  mere  usurper  illegal 
—>  Asskmbly  not  constitutxd  from  a  dkfxct  of  its  comfonxnt  farts  — 
CoNcuxRKNCX  OF  XLXCTORAL  ASSEMBLIES  —  When  o  Corporate  assembly  is  formed, 
tka  majority  bind  the  minority  —  Where  mention  is  and  is  not  made  of  the  major 
pari —  When  *^ megar paH"*  has  no  operation^** For  the  time  being**  —  ^  Sur^ 
viving  and  remaining" — Elxctions  undxr  a  byx-law  —  Want  of  qualifica- 
noM   IM  THX  XLXCTORS—  When  **bad  votes  "  preponderate  over  **good  votes" ^- 
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7%e'pirmm  AeUd  nmtt  taketipom  hkmadf  to  mippoH  AeH&pfhit  dtHm- 
Under  what  cimmuianeet  the  titlf  of  decton  eon  be  tried  by  m  ni/braio/im— Ik 
comrt  wU  not  held  partiee  dimfualijled  o»  affidavitt  which  then  it  no  upprntvubf 
to  comiradiet  —  ImuoiULiTy  or  tbk  rKBooir  klsctxd — yiateegwmwahmh 
tnffy  and  hnowu^ffy  to  an  wtqwdified  oamUdate  —  Where  the  cawMdatei  tohtjd 
in  nominatum  cprt  not  limited  —  Where  an  dection  isjmee  entered  vptmt  U  end 
be  etopped —  Mode  of  taking  the  opinion  of  a  corporate  body — JnijpMt  f^  Lad 
Denman  in  Regina  e.  Bnghtv«U  -.  Stat.  6^6  WilL  4.  e.  76.  «.51— Nowof 
town  eounciUor  not  on  the  burgeu  raS —  Not  making  Me  reqminte  dtdaratim  nitr 
etat  9  Geo.  4.  c  17.  «f.  2.  ^4.  —  iMcoxPATUiLirr  or  omen -^  Waittni 
and  jmdieial  ofiioeo  eauaiot  be  wUied  in  the  mmepenon^-  Tht  axeftencnf  m 
incompatible  offiee^  impUee  a  enrrender  of  the  other —  Partg  ekded  hmaiyiok 
core  thai  hie  deetUm  hoe  been  valid — Purtg  mud  be  in  office  de  tuto—Jdjinnt 
of  Lord  Denman  in  iUgina  v.  Slatter — Swsaum  o  nt  —  Need  not  It  imetM) 
eoneequent  ^qton  an  ejection  —  Officer  mnet  be  ewom  before  he  entert  m  t§od 
dntiee  —  Where  the  dection  and  ewearing  are  intended  to  be  nmul  eC  tend— 
Before  whom  and  nnder  what  circumetaneee  an  oath  may  be  octemtifcrarf— A» 
Tiov«->  Wtmt  of  original  qua^fieoHon  rendere  the  party  holding  an  neerpa, 

6.  Affidavit  —  Rule  Nisi  —  Rule  Absolute — ^The  Ikpormatios 

—  Stay  of  Proceedings  —  Quashing   InformatiOk  — Dw- 
CLAiMER,  pp.  2460^2464<. 

7.  The  Pleadings,  pp.  2464--2468. 

Stai.  9  Anne,  e.  SO.  «.  4.  —Stat.  SS  Geo. S.  e.  58.  e.  1.  —  Defhtdadmmt,  ot/r 
a§  rtgarde  the  qmdUy  of  hie  eeiate,  kaoe  a/hank  tenemeni —  Whert  dn  nfnwdSm 
is  gimoral,  the  eUtim  may  be  §o  Hhewiee  -^  Gonoroi  iesne  eemnet  bepkeded^^ 
defendant  diedaime  and  deniee  having  need  the  franchise  •"  Effed  efiMepaid 
pUa —  Mea  in  bar  ~^  Plea  in  e^batement —  Change  of  name  tm  coiponii*'* 
The  eame  patent  ^onU  not  be  pleaded  in  the  same  plea  ae  a  grant  and  cemfanttim^ 

Chartered  frandkieee  and  Ubertiet  —  Prescriptive  firanchises —  Pitmjiptmti 
be  destroyed  by  the  grant  of  a  charter  <—  Defendant  may  rdy  tgMm  an  decAe  ndf 
eustom,  and  upon  an  deletion  under  a  bye^taw -—  Aceeptanee  cfduutu  dodik 
averred-^ Election  under  stats.  11  Geo,  1.  c  4.  s.  1.  and7  WilL4,andl  Fktc78.- 
When  statement  of  title  must  be  answered — ^vsoeutor  aBowed  to  rtpif  tpio^ 
and  to  put  as  numy  mattei't  in  issue  as  he  phases,  if  consistent  wiA  '^JFJIV* 
Where  demurrer  will  be  wrong,  inbdngappiied  to  the  general  as  w^  at  tt^tfwd 
rtpKeations — Amendment  of  plea — After  trial  the  judgment  mustfiHouthe  tidtdi^ 

8.  Evidence,  pp.  2^9 — 24*75. 

Proof  cf  franchise  is  either  direct  or  presumpUve  —  TSiSb  wsder  kitm  pd^" 
Judgment  of  ouster '^  Oyer  is  not  demandahle  of  any  record -^  I^UBt  ydd 
enrolled  in  Chancery  -—  Aeeqpiance  ofdhaiUi  Corporation  books  ^"Byshny 
Iksmection  or  bscoeds  ahd  nocJiUKiKTs^^Judgment  of  Lord  Demnas  n  B^"* 
V.  Ledgard —  Usiii — A  legal  title  may  be  presumed  from  user^-  Ptseftf*^ 
custom  than  that  aOsged —  T%e  crown  tOnsdset  any  of  the  issues  to9heu»^ 
ation  —  Impeachment  of  i^cial  tide  -^  When  U  appears  that,  in  adStm  *  » 
custom  stated  in  the  record,  an  act  merely  ministerial  is  tobe  dane-^At^"* 
town  coundUor  under  staL  5^6  WIU,  4.  c  76. —  CoMrmKcr  or  wxnm» 


9.  New  Trial  —  Costs  —  Judgment —  Execution,  pp.  2475— 2i^ 


Detikbd.  1.  Defined. 

The  erown  B  J  the  fiction  of  the  feudal  law,  the  king,  as  the  head  and  Tuibk  n^ 

coimdered  aa      ggnt^tive  of  the  community,  was  considered  not  only  as  the  ultimite  p»* 

the  fountain  ^  i»  *•  l<.mm  •! 

from  whence  prietor  of  all  the  land  in  the  kingdom,  but  the  fountain  from  wbeooe » 
all  public  fhui-  public  franchises  were  derived ;  and  if  any  individual  or  collective  bodj* 
deri^T*'*        men,  whether  corporate  or  not,  without  legal  authority,  exercised  wy  ** 

franchise,  it  was  considered  as  an  usurpation  on  the  king's  prerogati^*' 
a  franchise  had  been  legally  granted,  but  was  exercised  in  a  maoner  ** 
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coDostent  with  the  express  or  implied  condition  of  the  grants  the  latter  was       Dxfivxd. 
considered  as  forfeited^  and  the  king  might  resume  it. 

Although  the  usurpation  of  franchises,   or  liberties  which  originally  No  man  can 
flowed  from  the  king,  like  an  intrusion  into  his  lands,  was  in  the  eye  of  the  ^  *^***  ''P^" 
law  a  misdemeanour  (1),  yet,  by  the  common  law,  no  man  can  be  called  king's  suit,  ex- 
upon  to  answer  the  king's  suit  without  some  record  importing  his  charge.  <^pt  ^y  record. 
The  object  and  use  of  a  presentment  or  indictment  are  to  apprise  the  king 
of  ao  offence  committed,  as  it  is  of  an  office  to  inform  him  of  a  title  in  civil 
matten. 

In  these  last,  except  where  the  freehold  or  inheritance  is  concerned,  a 
suggestion  or  information  filed  of  record  will  serve  instead  of  an  office ;  so 
in  case  of  ofiences,  unless  where  treason  or  misprision  of  treason  or  felony 
is  charged,  in  which  cases  the  finding  of  two  juries,  the  grand  and  petit,  is 
required,  any  matter  of  record,  or  suggestion,  or  surmise  upon  record,  or 
information  filed  as  of  record  for  the  king,  importing  the  charge  of  an 
oiTenoe,  nuy,  if  the  king  pleases,  serve  instead  of  an  inquest  or  verdict, 
either  by  indictment  or  presentment,  and  the  party  thereupon  shall  be 
oompellad  to  plead  to  it  as  a  presentment.  (2) 

The  manner  by  which  either  the  original  title  to  franchises  was  tried,  or  the 
forfeiture  of  them  for  subsequent  misapplication  was  enforced,  was  by  writ  of 
quo  toarranto  (S))  which  was  called  the  king's  writ  of  right  for  franchises  and 
h'berties,  and  in  analogy  to  other  writs  of  right,  the  judgment  was  final  for 
the  point  adjudged,  whether  against  the  king  or  against  the  defendant  (4) 
After  the  circuits  of  the  justices  itinerant  ceased,  the  writ  of  quo  warranto 
gradually  fell  into  desuetude,  and  an  <'  information  in  the  nature  of  qtio 
wanw/UoT  &t  the  suit  of  the  attorney  general,  was  substituted  in  its  place. 

The  *^  information  ^  tends  to  the  same  purpose  as  the  ancient  writ,  being  The  informa. 
generally  made  use  of  to  ascertain  the  accuracy  of  disputed  facts  respect-  ^^Jhe  Mme    * 
ing  the  civil  rights  to  any  office  or  franchise,  and  is  properly  a  criminal  purpose  as  the 
prosecution  in  order  to  fine  the  defendant  for  his  usurpation,  as  well  as  to  ^^^^^  ^'it. 
oust  him  from  his  office,  but  usually  considered  as  a  civil  proceeding,  for 
the  court  will  grant  a  new  trial,  though  the  verdict  may  have  been  given 
for  the  defendant  (5) 

There  is  likewise  another  distinction  between  this  proceeding  and  a  civil 
action ;  in  the  latter,  the  plaintiff  must  recover  by  the  strength  of  his  own 
case^  and  must  not  rest  on  the  weakness  of  the  defendant's  plea ;  for  how- 
ever defective  the  latter  may  be,  yet  if  the  plaintifi^  do  not  shew  a  cause  of 
action^  he  cannot  recover;  but  as  all  franchises  are  derived  from  the 
crown,  the  writ  of  quo  warranto  shews  no  title  in  the  king  to  have  the 
particular  franchise  exercised  by  the  defendant,  but  calls  upon  the  latter  to 
•hew  by  what  title  he  claims  it ;  and  if  the  title  he  sets  forth  be  incomplete, 
Che  kii^  is  entitled  to  judgment  (6) 

(1)  Hawk.  b.  ii.  c.  26.  >.  6.  parts,"  to  show  by  what  warrant  **  quo  war^ 

(S)  Bex  ▼.  Berektif  1  Show.  106.  rantOt*'  be  claimed  the  franchises  mentioned 

(3)  This  was  an  original  writ  inning  out  in  the  writ. 

of  Chancery,  directed  to  the  sheriff  of  the  (4)  2  Inst.   282.     Bex  ▼.   Stafferion^   1 

county,  commanding  him  to  summon  the  Bulst  SB,  56, 

ddendant  to  be  at  such  a  place  before  the  (5)  Bex  v.  Francis,  2  T.  R.  484.     Bex 

king  at  his  nest  coming  into  the  county,  or  ▼.  Bedford  Level  {Corporation,  of\6  East, 

hefoe  the  justices  itinerant  at  the  next  as-  S67. 

sue,  <■  when  they  should  eome  into  those  (6)  2  Kyd  on  Corporatbns,  399. 
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Dsriiriii. 

Three  species 
of  franchises, 
for  the  usurpa- 
tion of  which 
an  information 
will  be  granted. 


There  are  three  species  of  franchises,  for  the  usurpation  of  which  an 
information,  &c.  will  be  granted :  —  First,  for  the  usurpation  of  fnuchiMt 
which  the  king  has  already  granted^  and  are  of  such  a  nature,  that  if  the 
defendant  have  no  title,  they  may  be  repossessed  and  enjoyed  by  the  king; 
such  as  the  franchise  of  wrecks,  waifs,  and  estrays. 

Secondly,  those  which  the  king  has  created,  and  which  subsist  in  them- 
selves, although  there  be  no  person  tit  eisey  who  has  a  good  title  to  them* 
Their  nature  is  such,  that  if  the  defendant  be  found  to  have  no  title,  he 
must  be  ousted  and  forejudged  from  the  enjoyment  of  them ;  but  they  are 
not  repossessed  by  the  king.  Of  this  kind  are  corporate  offices,  so  that  if 
the  officer  or  all  the  officers  be  ousted,  the  franchise  is  not  affected,  bat 
others  may  be  appointed  to  fill  their  places  either  by  election  by  other 
persons,  to  whom  the  king  has  granted  the  power,  or,  if  there  are  none 
capable  of  making  such  election,  by  a  new  appointment  of  the  crown. 

The  third  kind  comprises  what  are  called  franchises^  but  are  not  really 
such  ;  that  is,  if  one  or  more  pretend  to  be  a  corporation,  or  to  have  wreck 
or  waifs,  and  estrays,  or  a  market,  when  in  fact  no  such  corporation  was 
ever  erected,  or  grant  made  by  the  king  of  the  franchise  of  wreck,  waifs, 
and  estrays,  or  a  market,  upon  judgment  against  the  defendant  on  tiiis 
point,  the  pretended  franchise  is  extingubhed,  and  can  neither  exist  in  the 
crown  nor  be  granted  to  others ;  tlierefore,  tliere  can  be  no  judgment  of 
seizure  of  these,  but  the  defendant  must  be  forejudged  and  fined  for  his 
usurpation  to  the  public  injury.  (1) 


Time  witucn 

WHICH  AN  In- 
rORMATIOir 
WILL  BK 
OEAMTXD. 

Stat  7  Will.  4. 
&  iVict  t.  78. 
8.  23. 

Application 
against  officers 
under  the  Cor- 
poration Act 
roust  be  made 
within  twelve 
months. 

Cases  not  with- 
in stats.  9  Anne, 
c.  20,  or  7 
Will.  4.  &  1 
Vict.  c.  78. 
8.  23.  seem  to 
be  left  without 
limitation. 

When  rule  ab- 
solute not 
granted  within 
six  years  after 
the  earliest 


2.  Time  within  which  an  Information  will  be  gkanted. 

By  Stat  7  Will.  4.  &  1  Vict  c  78.  s.  2S.  every  application  to  the  oonit, 
for  the  purpose  of  '*  calling  upon  any  person  to  shew  by  what  warrant  he 
claims  to  exercise  the  office  of  mayor,  alderman,  councillor,  or  burgesi  ia 
any  borough,  shall  be  made  before  the  end  of  twelve  calendar  months  after 
the  election  or  the  time  when  the  person  against  whom  such  apf^catioD 
shall  be  directed  shall  have  become  disqualified,  and  not  at  any  sabsequent 
time." 

Cases  in  which  informations,  &c.  may  be  applied  for,  and  which  are  not 
cases  within  stats.  9  Anne,  c.  20.  or  7  Will.  4.  &  1  Vict.  c.  7&  s«  2S.,  seem 
still  left  without  any  limit  by  statute  or  otherwise  as  to  the  time  within 
which  they  will  be  granted. 

But  length  of  time  will  weigh  with  the  court  as  presumptive  evidence, 
or  as  one  circumstance  joined  to  others  to  shew  the  impropriety  of  grantiag 
an  information  (2)  ;  and  thus  used,  it  may  weigh  not  only  so  as  to  indaee 
the  court  to  refuse  the  information,  but  to  discharge  the  rule  with  cotfts.  (5) 

Where  a  rule  niti  for  a  quo  warranto  information  for  the  exercise  of  t 
franchise  was  obtained  within  six  years  after  the  earliest  time  at  whkh  Ihe 
defendant  appeared  to  have  exercised  it,  but  the  motion  for  a  rale  absolate 
was  not  niade  till  the  six  years  had  expired,  the  court  discharged  the  raki 


f  I)  WiUcock  on  Corporationfi,  454. 
(2)  Rtx  ▼.  Daw€$  and  Rez  v.  Marten,  4 
Burr.  2120. 


(3)  Rex  V.  Wardnper,  ibid.  1963. 
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holding  that  it  was  too  late,  by  stat  32  Geo.  3.  c*  58.  s*  U  to  file  the  in-  Timx  within 

i.  ..  /,  V  WHICH  AN  In- 

formation.  (1)  ,oai.ATioN 

The  power  of  the  attorney  general  in  filing  informations  respecting  cor*  will  bk 
ponte  offices  is  restricted  under  stat.  7  WiU.  4.  &  1  Vict,  c  78.  to  twelve  *^*^^^™^- 
calendar  months;  but  in  all  other  cases,  by  whatever  rules  the  court  may  time  at  which 
xiegolate  its  discretion,  they  cannot  apply  to  the  attorney  general,  in  re-  *^®  ^^55*^* 
ipeet  to  him,  as  was  observed  by  Lord  Mansfield  in  a  case  antecedent  franchise. 
to  the  ftatute^  **  no  length  of  usurpation  shall  affect  the  crown — 'nuUum  Authority  of 
itaqms  oecurrii  regu*     The  king  will  not  be  bound  by  our  discharging  the  *"®™®>'.  i^^®" 
rule;  the  crown  may  still  bring  a  quo  warranto"  (2)  by  stat  7 

Will.  4.  &  I 
Vict.  c.  78. 


3.  To    WHOM    AND    AGAINST    WHOM   INFORMATIONS,  &C.    WILL    BE  To  whom  and 

««  .  »-.«^  AGAINST  WHOM 

""^"TED.  lH,0«MAT.OK., 

^^^  OEC       \711ala    BZ 

The  authority  of  the  attorney  general  with  respect  to  the  filing  of  inform-  orantkd. 
atioDs,  &C.,  is  only  restricted  by  the  recognised  boundaries  of  the  common  Informations, 
or  statute  law,  the  crown  having  at  all  times  an  absolute  right  to  inquire  &c.  by  the 
into  the  claims  of  any  person  exercising  an  ofiice  or  franchise,  and  to  Genjeral. 
nemove  the  parties  unless  they  can  shew  a  complete  legal  title ;  but  this  ^he  crown  has 
principle  does  not  apply  to  common  relators,  for  if  it  did,  the  vexations  an  absolute 
and  mischiefs  of  so  unlimited  a  privilege  would  be  infinite.  (S)  qmre  intlT* 

Stats.  4  &  5  Will  &  M.  c.18.  and  9  Anne,  c.  20.  leave  the  power  of  the  the  claims  of 
attorney  general  with  respect  to  filing  informations,  whether  in  the  nature  "^7.  ?^^^^  ^" 
of  quo  warranto  or  not,  exactly  as  it  was  at  common  law,  because  stat.  fice  or  fran- 
4^5  Will.  &  M.  c.  18.  s.  6.  expressly  provides,  that  it  shall  not  be  "con-  c^ise. 
strued  to  extend  to  any  other  information,  than  such  as  are  or  shall  be  exhibited  ^^^  4  &  5 

Will    &  jVI 

10  the  name  of  their  majesties'  coroner  or  attorney  in  the  court  of  King*s  ^  ]g  ^^  ^ 
Bench  for  the  time  being,  commonly  called  the  master  of  the  crown  office."  Anne,  c  20. 
And  stat  9  Anne,  c.  18.  only  introduces  some  provisions  with  respect  to  ^?Jv  *^1?°,]^^'^ 
iaformations  in   cases  ^ithin  its  meaning,  filed  in  the  name  of  the  latter  genend  un- 

officer.  (4)  altered. 

The  distinction  between  the  power  of  the  attorney  general  and  the  nistinction  he- 
master  of  the  crown  office  is,  that  the  power  of  the  latter  is  confined  in  *^^^  ^® 

.         1.  .  ii    1  t.  1  111.     powers  of  the 

practice,  by  the  discretion  of  the  court,  to  cases  nvhich  concern  the  public  attorney  gene- 
government,  and  does  not  comprehend  all  of  them ;  whereas,  that  of  the  "1,  and  the 
former  extends  not  only  to  all  cases  which  concern  public  government,  but  ^^n'officeT 
to  those  which  concern  the  private  rights  of  the  crown.  (5) 

At  common  law,  informations  might,  in  many  cases,  be  exhibited  ex  The  Relator. 
^ffteio  by  the  master  of  the  crown  office,  as  the  king's  coroner  and  at-  Informatiomb 
tomey,  on  the  suggestion  of  private  persons.  (6)  ^'  Common 

Under  stat*  4  &  5  WilL  &  M.  c.  18.  s.  2.  no  information,  &c.  can  be  filed  ^^^^  '^  ^  ^ 

without  leave  of  the  court     The  clerk  of  the  crown,  after  having  obtained  Will.  &  M. 

c.  18.  8.2. 

(1)  JUgina  v.  Harrit,  II  A.  &  £.  518.,  between  the  two  statutes,  and  since  the  pass-   No  infonnation 

Tide  etiam  Rex  ▼.  Stokes,  2  M.  &  S  71.  ing  of  the  last,  as  well  in  cases  within  the 

(8)  Bex  T.  Wardroper,  4  Burr.  196S.  meaning  of  the  last  as  in  others.     Ibid.     2 

(3)  Rex  V.  darkej  1  £ast,  43.  Kyd  on  Corporations,  415. 

(4)  There  are  aereral  records  in  the  (5)  Rex  y,  Mareden,  S  Ban.  1814 — 1817. 
erown  office  of  inlbmiatioas  in  the  nature  Rex  v.  Carmarthen  ( Ccrporatum  qf)f  2  Kyd 
>f  9«o  warranio  filed  in  the  name  of  the  at-  on  CorporatioDS,  416,  417. 

Unney  general*    in    the    intermediate    time        (6)  2  Kyd  on  Corporations,  41  a 
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▲qaikst  whom 
Imfokxatio] 

&C.   WILL  BE 
a  RANTED. 

ean  be  filed 
without  leAYe 
of  the  eourt. 


StAt  9  Anne^ 
c.  20.  8.  4. 


To  WHOM  AMD   giieh  express  lemre^  mpst,  previous  to  the  issaibg  of  process,  take  a  recogm- 
iMFOEMATON*!,  ^°®®  ^^^  ^®  applicaut,  with  the  place  of  his  abode,  tide,  or  profeswoojto 

be  entered  to  the  person  against  whom  such  information  is  exhibited  is  tbe 
penalty  of  20/^  that  the  information  shall  be  prosecuted,  and  the  oidenof 
the  court  obeyed*  (1)  This  statute,  although  it  only  relates  to  infonnstum 
for  trespasses,  batteries^  and  other  misdemeanours,  has  been  treated  us 
remedial  statute  to  prevent  vexatidn ;  and  informations,  At,  are  within  its 
purview.  (2) 

By  Stat  9  Anne,  c  20.  s.  4.  if  any  person  or  persons  sfaaH  uturp,  in- 
trude into,  or  unlawfully  hold  and  execute,  the  offices  of  mayors,  baififii 
portreeves,  or  other  offices,  or  the  franchises  of  burgesses  or  freemen,  in 
any  city,  town  corporate,  borough,  or  place  within  England  or  Wales,  the 
proper  officer  of  the  court  of  Queen's  Bench,  with  the  leave  of  the  eont, 
can  exhibit  one  or  more  information  or  informations  in  the  nature  of  a  910 
toarrantOt  at  ^*  the  relation  of  any  person  or  persons  desiring  to  soe  or 
prosecute  the  same^  and  who  shall  be  mentioned  in  such  informatioa  or  in- 
formations to  be  the  reUtor  or  relators  against  such  person  or  perNDs » 
usurping,  intruding  into,  or  unlawfully  holding  and  executii]^  any  of  the 
said  offices  or  franchises." 

The  conduct  of  the  relator  will  experience  animadversion  from  the  oout, 
and  the  consequences  of  granting  the  information  will  likewise  be  wof^ 
Lord  Mansfield  having  thus  expressed  himself  in  discharging  rules  for  &i% 
two  informations:— 

"  Our  grounds  are  three,  taken  together — First,  the  light  in  whiA  the 
three  relators,  now  informing  the  court  of  this  defect  of  title,  appear,  to 
their  behaviour  and  conduct  rdiative  to  the  subject-matter  of  their  isto- 
ation,  previous  to  their  making  this  motion. 

<<  Secondly,  the  light  in  which  the  application  itself  manifestly  shews  thtf 
motives,  and  the  purpose  which  it  is  calculated  to  serve* 

"  Thirdly,  the  consequences  of  granting  the  information."  (3) 
PitMecution  Where  a  prosecution  was  contrary  to  an  agreement  entered  into  by  ^ 

wTOnwnTenl  prosecutor,  the  rule  was  discharged  with  costs,  on  the  exclusive  ground 
tered  into  by  of  the  breach  of  faith.  (4)  So,  likewise,  a  rule  nm  was  dischaiged,  vbeie 
the  relator.        ^j^^  relator  had  been  the  legal  adviser  of  the  defendant,  and  had  adfiaed 

1^"  cwS^'of  *^*™»  ^^^^  ^^  election  to  the  disputed  office  was  good.  (5) 

the  drfel'^t!        By  Reg.  Gen.  M.  T.  S  Vict  (6)  "  it  is  ordered,  that  no  rule  be  hew 

Reg.  Gen.  M.    after  granted  for  filing  any  information  in  the  nature  of  a  quo  warra^ 

T.  3  Vict.         unless,  at  the  time  of  moving,  an  affidavit  be  produced  by  wMch  no* 

person  or  persons  shall  depose  upon  oath,  that  such  motion  is  mi^i^ 

his  or  their  instance  as  relator  or  relators ;  and  that  such  persoa  or  pff' 

sons  shall  be  deemed  to  be  the  relator  or  relators  in  case  such  mleahnn 

be  made  absolute,  and  shall  be  named  as  such  relator  or  relators  ia  ^ 

information  in  case  the  same  shall  be  filed,  unless  this  court  shall  othervi90 

order." 

Affidayit  mutt       Under  Reg.  Gen.  Michaelmas  Term,  S  Vict,  the  affidavit  in  soj^  ^* 


Conduct  of  the 
relator  wiU  be 
animadverted 
upon  by  the 
court 


(1)  ride  Stat  4  &  5  WiU.  &  M.  c  18., 
poBt,  2475.     Rex  ▼.  HoweB,  C.  T.  H.  247. 

(2)  Tancred  on  Quo  Warranto,  7.  Rex  v. 
Hertford  {Mayor  of),  1  Ld.  Raym.  426.  1 
Salk.  374.  12  Mod.  225.  Willcock  on  Cor- 
porations, 455. 


(3)  iter  V.  Dawee  and  Jkar  t.  MaHf, 
Burr.  2120. 

(4)  Rex  V.  MorUoek,  3  T.  B.  50a 

(5)  Rex  ▼.  Pnyne,  2  Chitt  369. 

(6)  11  A.&E.S. 
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motion  for  b,  quo  warranto  information,  mast  stato  at  whose  instance  the  Towrom  akd 
apph'cation  is  made.    It  is  not  enough  for  a  party  to  depose  that,  if  the  iK^atLwoHs, 
eoart  grant  the  information,  it  is  his  intention  to  become  really  and  bond  &c.  will  bx 
Jlde  the  relator.    Thus,  in  JR^na  y.  Hedges  (I)  Lord  Denman  observed,  °'^^^'°- 
^  The  objection  must  prevail.    Every  party  who  makes  an  affidavit  in  sup-  state  at  whose 
port  of  the  quo  warranto  might  be  said  to  be  liable  to  coste ;  but  we  intended,  ^^J^*'^  the 

1      ,         ,  '  °  application  is  - 

by  the  rule,  to  get  rid  of  the  questions  which  arose  in  these  cases ;  and  we  made, 
therefore  required  an  affidavit  to  shew,  not  merely  who  the  relator  is,  but  judgment  of 
at  whose  instance  the  application  is  made.    We  ought  not  to  have  granted  Lord  Denman 
tia$  rule  without  such  an  affidavit."  nJd^^^  ^' 

The  court  will  sometimes  direct  to  whom  the  management  of  the  prose-  -^^^^  ^^ie 
cation  shall  be  confided.    Thu8»  in  Eegina  v.  Alderson(2)  a  rule  nisi  for  court  will  di- 
quo  warramUo  informations  was  obtained  against  several  parties  for  exercis-  ^^^^^ 
ing  the  office  of  alderman,  on  the  ground  that  they  had  been  unduly  elected,  ment  of  the     j 
Pending  such  rules,  a  burgess  in  whose  room  one  of  the  parties  had  beea  ^/^'jf^^^^" 
elected  moved  the  court,  that,  if  the  rules  were  made  absolute,  the  manage-  jided. 
ment  of  the  prosecutions  might  be  transferred  to  himself,  alleging,  that  \ie 
had  been  imprc^rly  di^laced,  and  had  contempUted  moving  for  quo  war^ 
fmto  infoniiatioii8  gainst  the  parties  elected ;  that  the  informations  now  in 
qoGstion  had  been  moved  for  oottunvely  by  persons  of  a  political  party  in 
the  borough,  adverse  to  his  own,  and. the  same  with  that  of  the  persons 
elected ;  that  tbe  relator  was  in  low  circumstances,  end  in  the  employment 
of  the  attorney  prosecuting  the  rules;  and  that  the  attorney  had  employed 
the  same  agents  in  London  to  instruct  counsel  for  and  against  the  rules. 
In  answer  it  was  stated,  that  the  motions  were  madeJfond^fidey  and  without 
eoUosioD,  for  the  purpose  of  trying  a  .point  of  law ;  that  the  course  com* 
pUuned  of  had  been  taken  for  the  purpose  of  having  the  question  discussed 
advenely,  but  at  the  least  possible  expense ;  and  that  the  rehitor  was  inte-« 
rested  in  the  affairs  of  the  borough,  and  had  obtained  the  rules  for  the  sole 
purpose  of  having  the  question  tried,  and  not  on.  the  request  of  the  attorney, 
and  was  liable  to  him  for  the  costs. 

The  court,  on  making  the  rules  absolute  for  quo  warranto  informations^ 
direeted,  that  the  management  of  the  prosecutions  should  be  transferred  as 
prajed ;  although  they  were  of  opinion,  that  the  facts  did  not  shew  collu- 
sion,  or  a  design  on  the  part  of  the  original  prosecutors  to  obtain  any  undue 
advantage. 

If  the  motion  be  made  on  the  affidavits  of  three  persons,  two  of  whom  Affidavits  made 
are  not  qualified  to  be  relators,  the  information  may  nevertheless  be  granted,     „  !,^  ^' 
if  the  third  party  be  unobjectionable  as  a  relator,  though  his  affidavit  alone  whom  are  un- 
may  not  shew  sufficient  ground  for  the  information.  (S)  qualified. 

If,  in  an  application  for  liberty  to  file  an  information  in  the  nature  of  a  Dxoazs  of 
quo  warrcmtOy  the  relator  come  before  the  court  as  a  freeman,  and  whose  ^^''■^■^* 
freedom  was  conferred  by  the  same  select  body  who  have  elected  the  de-  ^  j*d V^d ***t 
feudant  to  an  office,  the  title  to  which,  the  relator  seeks  to  impeach  by  the  in-  claim  under 
formation  —  he  cannot  be  heard,  inasmuch  as  his  own  title  stands  upon  ^®  """^  ^^^'^* 
the  same  foundation  as  the  defendant's  title*  (4) 
In  IRex  V.  JPaarry  (5)  Lord  Denman  stated,  '^  A  relator  s  case  will  con-  Judgment  of 

<l)  11  A.  &  K.  16S.     9Dowl.  P.O.  49S.        (4)  Rex  v.  Bracken,   A]eock.&  Napier 

(«)  U  A.  &  £.  3.  (Irish),  113. 

(3)  Sex  V.  P^rrs,  6  ibid.  810.  (5)  6  A.  &  £.  819. 
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To  WHOM  AHD 
▲OAINtV  WHOM 

IirrouiATioHs, 

&C.  WILL  BE 
GRANTSD. 

Lord  Denman 
in  Rex  ▼. 
Barry. 


Judgment  of 
Mr.  Juitioe 
Fatteion  in 
Bex  T.  White. 


Relator  not  a 
burgeHL 


Stranger  to  i 
corporation. 


Mere  poverty 
in  a  rdator. 


A  positive  act 
of  acquiescence 
in  the  offence 
complained  o^ 
must  exist  to 
disqualify  a 
relator. 


stantlj  depend  in  part  on  the  testimony  of  thoee  who,  from  want  of  iDtereit, 
or  their  previous  conduct^  could  not  be  themselves  relators.  In  such  etiei 
the  court  wiU  ascertain  who  is  the  real  relator,  and  that  he  is  sufficient;  it 
will  then  distinguish  between  him  and  those  who  are  merely  his  witnesia, 
and  will  not  affect  him  by  their  previous  acts  or  declarations,  unlen  he  be 
identified  with  them  in  such  a  way  as  to  disqualify  him  from  being  recei?ed 
as  a  relator." 

In  Bex  V.  Wkiie(l)  the  court  granted  a  quo  warranto  informadoo,  it 
the  instance  of  a  private  relator,  against  a  member  of  a  corporatioo,  on 
grounds  affecting  his  individual  title,  althou^  it  was  su^pested,  that  the 
same  objections  applied  to  the  title  of  every  member,  and  therefore  that  the 
application  was,  in  effect,  against  the  whole  corporate  body ;  Mr*  Jiutiee 
Patteson  observing,  <<  In  Bex  v.  Ogden(9)  the  information  would  hafe 
called  upon  the  parties  to  shew,  why  they  acted  as  a  corporation  at  all;  and, 
besides,  they  did  not  claim  to  exercise  any  powers  of  government  or  muai- 
cipal  authority  over  the  other  inhabitants  of  the  town.  That  case  therefore 
entirely  differs  from  this.  Then,  is  it  any  answer  here,  that  every  member 
of  the  corporation  may  be  in  the  same  predicament  with  the  party  moved 
against  ?  I  think  there  is  no  instance  in  which  the  court  has  so  held,  whoe 
the  objection  applied  to  the  party  individually." 

On  motion  for  a  quo  warranto  information  against  a  town  conncillor» 
founded  on  a  defect  in  the  burgess  roll,  it  is  not  a  valid  objection  to  the  re- 
lator, that  he  is  not  a  burgess ;  his  interest  is  sufficient,  if  he  be  subject  to  the 
government  of  the  councillors  as  an  inhabitant.  (3) 

Where  a  person  is  a  perfect  stranger  to  a  corporation,  though  hie  stsr 
ation  may  not  absolutely  disqualify  him  from  a  right  to  examine  into  the 
title  of  a  corporator,  yet  ^'  he  ought  to  come  to  the  court  with  a  veiy  fiir 
ease  in  his  hands."  (4) 

Mere  poverty  in  a  relator  is  not  a,  sufficient  ground  to  induce  the  vgectioB 
of  his  information  (5) ;  but  if  he  be  in  collusion  with  a  stranger,  the  inform- 
ation will  be  refused,  unless  the  application  be  to  enforce  a  general  act  of  par» 
liament.  (6) 

The  principle  that  will  not  permit  those  who  have  acquiesced  in  an  eiee- 
tion  to  impeach  it,  does  not  apply,  unless  a  positive  act  of  concuirenee  be 
established.  (7) 

It  b  a  valid  objection  to  a  relator  applying  for  an  information,  &c.  for 
usurping  the  office  of  burgess,  that  he  was  formerly  present  at,  and  cos- 
curred  in,  the  election  of  another  burgess,  when  the  objection  he  sought  bj 
the  application  to  avail  himself  of  was  taken  and  overruled,  and  he  voted 
for  the  party  then  electedr(8) 

But  where  the  relator  was  apprised,  at  the  time  of  an  election,  of  all  the 
objections  stated  in  the  affidavit  when  moving  for  the  rule,  and  did  not  apply 


(1)  5  A.  &E.  61S. 
(S)  10  B.  &  C.  230. 

(3)  Bexy.  Parry, 6  A.  &  £. 8ia  Beyina 
T.  Qmyle,  11  ibid.  506.  Bex  r.  Bodge,  S 
B.  &  A.  344.11.  Bex  ▼.  Kemp,  1  East,  47.ii. 
Bex  ▼.  Staeey,  1  T.  R.  1.  Bex  r,  Dawee,  4 
Burr.  SI 23. 

(4)  Bex  t,  Kemp,  1  East,  47.  n.     Bex  y. 


Siaeey,  1  T.  R.  1.     Bex  ▼.  Dowet,  4  Ban. 
SI  23. 

(5)  Tancred    on   Quo  WamnlOb    ^'^• 
Bex  Y.WyimeiSir  W.),2  iLkS.346.  »« 

▼.  lyevmun,  S  B.  &  A.  339. 

(6)  Her  T.  Browm,  3  T.  R.  574.  a. 

(7)  Bex  ▼.  ;^MiiMm«,  4  ibid.  SS3.     T)»- 
cred  oo  Quo  Warranto^  38,  39. 

(8)  Bex  ▼.  Parkyn,  I  B.h  Ad.  690. 
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to  the  court  till  after  a  btpae  of  seveu  jean  (1)9  yet»  being  from  the  To  whom  and 
nature  of  his  office  of  town  clerk  a  witness  rather  than  a  prosecutor,  and  iKroA^^N^!! 
present  at  the  election  in  a  character  merely  ministerial,  this  was  not  thought  &c.  will  be 
svcb  a  concurrence,  nor  his  conduct  to  be  of  such  a  description,  as  to  induce  *"^^"*' 
the  court  to  reject  his  application.  (2) 

If  the  objection  to  the  eligibility  of  the  person  be  latent  at  the  time  of 
his  election  (S),  and  that  the  defect  be  the  omission  of  an  act  which  the  legis- 
lature hav^positively  required  to  be  done  before  any  person  shall  be  elected 
into  any  corporate  office,  the  concurrence  in  the  election  will  be  no  ground 
ftr  reAising  the  information,  nor  that  the  party  applying  has  no  connection 
with  the  corporation.  (4) 

Although  a  relator  may  not  have  concurred  in  the  election  of  the  person  Subsequent  tc- 
against  whom  he  makes  an  application  for  an  information,  such  a  subsequent  ^*^^^"^^™^ 
acquiescence  in  his  election  may  be  shewn,  that  the  court  will  consider  the 
relator  precluded  from  questioning  its  regularity.  Thus,  if  the  objection 
opon  which  the  application  is  founded  has  been  known  and  acquiesced  in 
by  a  corporation  for  a  great  number  of  years,  it  is  a  reason  for  not  suffering 
any  member  of  that  body  to  impeach  a  title,  which  they  themselves  have  so 
long  and  knowingly  admitted. 

The  acquiescence  of  a  corporation  will  g^ve  no  right  to  a  party,  if 
his  title  be  essentially  defective ;  but  it  is  a  reason  why  those  who  have 
suppressed  that  defect  a  great  length  of  time,  should  not  afterwards  be  ad- 
mitted as  common  relators.  (5) 

It  was  held  to  be  no  objection  to  relators  applying  for  an  information 
against  a  person  for  exercising  the  office  of  an  dderman  (hb  election  to 
which  they  had  opposed)^  that  they  afterwards  made  no  opposition  to  his 
election  ta»  the  principal  office  of  magistracy  (to  which  the  other  was  a  ne- 
cessary qualification) ;  or  that  they  aft;erwards  attended  at,  and  concurred  in, 
corporate  meetings  whereat  he  presided,  or  where  he  attended  in  his  official 
character,  such  application  being  made  within  the  time  then  limited  by  law, 
viz.  in  four  years  after  the  defendant's  election  as  an  alderman.  (6) 

S.  the  successful  candidate  at  an  election  for  the  treasurer  of  the  county  of 
the  city  of  Dublin,  having  been  declared  unduly  elected  (on  account  of  the 
non  summons  of  some  of  the  electors)  the  court  of  Queen's  Bench  in  giving 
judgment  upon  a  motion  at  the  suit  of  D.  the  unsuccessful  candidate,  upon 
the  discussion  of  which  motion  S.  insisted  that  the  election  was  valid,  and  that 
he  himself  was  duly  elected ;  and  an  information  in  the  nature  of  a  quo  toor- 
mnlo  (in  which  K.  one  of  the  sureties  for  S.  at  the  election  was  the  nominal, 
but  S.  the  real  relator)  to  try  the  validity  of  that  election,  having  been 
moved  for,  it  was  held,  upon  the  latter  motion,  1st,  that  there  was  no  objec- 
tion to  the  granting  the  quo  warranto  on  the  ground  of  K.  being  the  relator ; 
2dJy,  that  Uie  relator  was  not  estopped  from  insisting,  that  the  election  was 
void ;  Sdly,  that  S.  was  not  disentitled  to  the  interference  of  the  court  in 
his  favonr,  by  the  circumstance  of  his  having  procured  himself  to  be  elected 
pending  the  return  of  a  mandamus  at  the  suit  of  D. ;  nor  4thly,  by  the  fact 

(1)  Sed  vide   aCat  7  Will.  4.  ft  1  Vict         (5)  JUs  ▼.  Cktrke,  1  East,  38.     lUx  ▼. 
e,  78.  DavtB,  4  Burr.  SI  SO.     Tancred  on  Quo 


(2)  Rtx  T.  BintUdf  Cowp.  75.  Warranto,  41.     Willooek  on  Corporations, 

(3)  Bex  T.  SmM,  8  T.  R.  573.  479. 

(4)  IbkL     JUjc  v.  Brornih  ibid.  574.  a.  (6)  Rmx  y.  CZorAt,  1  East,  38. 

7q  3 


24-38  QUO  WARRANTO. 

To  WHOM  AUD    of  the  corporation  funds  haying. been  misapplied  in  defraying  the  expema 

AGAINST  WHOM  i*d*  ji.'  j*i*  •<    tx    /a  v 

iNFoaMATioKs,  «^  S-*  incurred  by  supporting  his  ease  against  D.  (1) 
'&c.  WILL  Bs  Relators  have  not  ■  been  precluded  from  impeaching  the  title  of  the  de- 

ORAWTKD.  fendant  to  the  office  of  mayor,  though  they  had  actually  attended  and  voted 

Presumption  of  at  the  time  of  his  election ;  but  the  affidavits  did  not  state  for  whom  thej 
acquiescence      voted,  and  it  was  understood,  that  they  voted  for  other  candidates.   In  Bex 

iDftv  be  i*fi~ 

butted.  ^*  Morris  (2)  the  objection  to  the  defendant  s  election  was>  thai  from  s 

reduction  below  a  moiety  in  the  original  defudte  number  of  one  of  the 
integral  parts  in  the  corporation,  no  valid  election  could  take  place.  Their 
ignorance  as  far  as  appeared  of  this  fact,  was  held  to  rebut  the  presumptioa 
of  such  an  acquiescence  on  their  part,  as  would  warrant  the  court  in  igeet- 
ing  their  application. 

But  a  corporator  will  be  presumed  to  be  cognisant  of  that  which  ha* 
recently  taken  place  in  the  corporation  of  which  he  is  a  member,  unless  the 
contrary  be  shewn ;  and,  therefore,  where  he  has  concurred  in  an  election 
through  ignorance  of  some  fact  which  renders  it  invalid,  and  afterwards 
applies  for  an  information,  he  must  in  his  affidavit  point  out  the  objectioD, 
and  satisfy  the  court,  that  it  has  come  to  his  knowledge  mnce  the  electkuv 
and  that  it  is  a  matter  which  ought  to  be  inquired  into.  (3) 
When  the  court  After  a  rule  for  a  quo  warranto  information  has  been  made  absolute,  the 
\^  change  the  ^ourt  will  change  the  relator  on  motion  on  his  behalf,  if,  by  reason  of  liic 

necessary  absence  from  England  in  the  conduct  of  his  own  private  affiun, 
he  is  unable  to  enter  into  the  recognisance  required  by  stat.  4  &  5  Will  & 
M.  c.  18.  8. 2.  (4) 
Against  whom       By  the  common  law,  one  information  may  be  brought  against  the  saioe 
AN  Inporma-     person  for  the  exercise  of  any  number  of  different  franchises.  (5) 

xioN  WILL  ax        *^ 

GaANTXD.  So  likewise  it  may  be  brought  against  different  persons  for  exerdsing  ia 

At  common  conjunction  the  same  franchise ;  as,  for  example,  against  different  peno&s 
law  an  ">^<>'-  by  name  for  claiming  to  be  a  corporation  (6) ;  and  it  may  be  brought  against 
brought  against  different  individuals  for  exercising  conjointly  different  franchises  in  tiie 
the  same  per-     game  corporation* 

CTdsf of^n/"^  By  Stat  9  Anne,  c.  20.  s.  4.  «  if  it  shaU  appear  to  the  said  respective 
number  of  courts,  that  the  several  rights  of  divers  persons  to  the  said  offices  or  ias^ 
franchises.  chises  may  properly  be  determined  in  one  information,  it  shall  and  may  be 

^'20  ^g'^4  °^'  lawful  for  the  said  respective  courts  to  give  leave  to  exhibit  one  such  in- 
Wherc  several  formation  against  several  persons,  in  order  to  try  their  respective  rights  to 
rights  of  divers  such  offices  for  franchises." 

persons  can  be  i^  j^  y^  Foster  (7)  four  rules  had  been  made  absolute  for  four  infonii- 
one  inforroa-  Ations  against  four  defendants  respectively,  *^  to  show  by  what  authority 
tion.  they  claimed  to  be  chamberlains  of  Alnwick  in  the  county  of  Northum- 

berland ; "  it  was  moved  on  behalf  of  the  defendants,  that  there  should  be 
only  one  information  against  all  the  four  defendants  instead  of  four  distinct 
informations ;  and  the  court,  under  stat  9  Anne,  c  20.  a.  4.,  directed  that 
this  should  be  done. 
The  court  to  By  the  words  of  the  section,  whether  one  or  more  informatioos  shall  be 

(1)  Me^na  ▼.  Darleg^  2  Jebb  &  Symes  (4)  Et^hut  v.  Qvagh,  gDovLP.  C54». 
(Irish),  239.  (5)  Co.  Entr.  527.  (b.),  540  (Ix)     Sfm- 

(2)  S  East,  213.  nun  v.  Regewty  Cowp.  499, 

(3)  Bex  ▼.  Sfythe,  6  B.  &  C.  240.     Rex  v.  '  (6)  Co.  Entr.  527.  (U) 
Cudlipp,  6  T.  R.  508.     Mex  v.  Tretenai,  2  (7)  1  Burr.  573. 

p.  &  A.  339. 
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broi^lit  agftinst  the  defendants  usurping  corporate  offices  ^fukkm  generis^  To  whom  and 
»  to  be  determined  by  the  court,. according  to  what  shall  appear  most  i^poeILiiom** 
pwper  tnd  convenient  ( 1 )  &c.  will  ^b 

In  Summers  v.  Jlegem  (2),  under  stot.  19  Geo-  2.  xj.  2,  s.  4.  (!•).  the  per-  <"^^^">- 
aoDs  were  several,  and  each  yras  charged  with  the  usurpation  of  three  offices^  determine 
hoi  all  ifith  the  same  usurpations  ;  the  common  law  authorised  the  junction  whether  it  be 
•f  different  claims,  and  the  statute  the  junction  of  different  persons*    To  TOnroli^te  in- 
soeli  s  joinder  the  observation  of  l#ord  Afansfidd  may  be  applicable,  that  formation. 
**  nothing  could  be  more  proper  than  to  join  the  several  defendants  and  the 
iwpeetive  franchisei  they  plaim,  which  are  three.    The  right  of  election  is 
dnctly  the  same,  and  the  evidence  the  same.*' 

In  Eegina  v.  ParUmauth  (^Mayor  of)  (3),  a  joinder  of  several  persons 
for  the  exercise  respectively  not  only  of  several,  but  of  offices  not  qjutdem 
gentm  in  the  same  corporation,  is  reported  to  have  been  allowed* 

When  informations  are  exhibited  by  the  attorney  general,  they  should  be.  Against  whom 
(t  bas  been  said,  against  the  individuals  usurping  that  franchise  by  their  ^^^^'"^'l^' 
names  as  individuals ;   the  distinctipn  being,  that  if  an  information  be  general  should 
bfonght  against  a  corporation  for  usurping  any  other  franchise,  it  must  be  ^  exhibited, 
against  them  in  their  corporate  name ;  but  if  for  usurping  to  be  a  corpor- 
^D,  it  ought  to  be  preferred  against  the  particular  persons  (4),  because 
the  judgment  must  have  two  things  in  it— -first,  '^  to  damn  the  corporation, 
('  guodpenitus  exHnffuatur  ei  excludatur*)j  from  being  a  corporation  for  the 
future;  for  being  wrongfully  usurped,  it  cannot  be  continued;  a  judgment 
to  continue  wrong  and  usurpation  can  never  be  a  right  judgment :  secondly, 
a  fine  to  the  king  for  the  usurping  for  time  past    This  judgment  may  and 
ought  to  be  given,  where  the  information  is  against  particular  persons,  for 
asurping  upon  themselves  to  be  a  corporation,  and  they  shall  be  fined  and 
imprisoned ;  but  this  cannot  be  where  the  information  is  against  the  body 
politic,  for  by  the  judgment  the  body  politic  is  extinguished  and  dissolved, 
and  no  fine  can  be  imposed  upon  that  which  is  not ;  so  that  hereby  the 
^g  must  lose  his  fine,  which  the  particular  persons  usurping  ought  to  pay, 
sod  the  law  is  agreeabkt  always  to  itself,  and  the  means  answerable  to  the 
end.    I  suppose  no  man  will  affirm,  that  where  a'luit  or  judgment  b  against 
ft  corporation,  that  the  fine  or  execution  shall  be  against  all  or  any  par- 
tienhur  member.*'  (5) 


4v  Causes  for  which  an  Information,  &c.  will  and  will  not      Causss  fok 

BB  granted.  ™^*=«  ^V*"" 

FORMATIOK, 

The  object  of  stat  9  Anne,  c  20.  was  to  render  more  comprehendve,  ^,„,  ^^  ^ 
9peedjy  and  effectual,  such  informations  as  were  to  be  filed  by  the  proper  okaiitbd. 
officer  in  each  of  the  courts  mentioned,  with  the  leave  of  the  said  courts  Object  of  stat. 
Kspectively ;  but  this  description  did  not  apply  to  the  informations  of  the  ^    '"^  ^ 
attorney  generaL 

(1)  Taaeied  on  Qoo  Warranto^  858.    Rex  (4)  8  Howell's  St.  Tr.  1039.  1358.     Bex 
▼.  Warhw,  3  M.  &  S.  75.  Symmen  ▼.  i{c|^«iH,  ▼.  Cutaeke,  2  Rol.  115.  125.     Palm.  1. 
CWp.  489.  (5)  Vide  PoUexleii*s  Arg.  8  HoweU*s  St 

(2)  Cowp.  489.  Tr.  1214—1219.    Tancred  on  Quo  War- 

(3)  10  Mod.  €5.  ranto,  269.    Rex  t.  Amay,  2  T.  R.  515. 
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Causu  fou 

WHICH  AN    Im- 
rOKMATlOKy 
&C.  WILL  AND 
WILL  NOT  BE 
GAANTKD. 


Discretionary 
in  the  court  to 
grant  an  in- 
formation. 


The  court  con- 
sider the  va- 
lidity  or  defect 
of  defendant's 
title,  and  the 
expediency  of 
stopping  the 
prosecution. 


Second  appli- 
cation for  the 
same  cause. 


Information 
will  not  be 
granted  for 
trying  the  title 
to  an  office 
which  is  deter- 
mined. 


Where  there  is 


There  are  many  eases  not  mentioned  in  stat  9  Anne,  c20i  in  vhidiiiH 
formations,  &c,  will  lie,  for  tlie  court's  power  of  granting  such  infomistioil^ 
is  not  founded  upon  tliat  act ;  but  that  act  was  made  for  regulating  the  pr(h 
ceedings  in  them  in  certain  cases  relating  to  corporations  (1 ),  and  did  not 
confer  upon  the  coroner  any  original  power  in  a  new  claas  of  cases:  but 
the  statute  placed  such  informations  as  are  founded  upon  it  on  a  new  foot- 
ing ;  it  considers  them  criminal  proceedings  only  in  form,  and  brooglit  t» 
decide  disputes  of  a  civil  nature,  rather  than  punish  offences  against  the 
{;rown. 

It  is  discretionary  in  the  court  to  grant  or  withhold  a  quo  warfmto  'vst* 
formation,  even  if  a  good  objection  to  the  title  be  shewn.  And,  therefcn, 
in  a  case  where  the  assessors  were  objected  to,  as  having  been  aaseartn 
of  the  borough  and  not  for  the  mayor's  ward,  and  no  satisfactory  aosvcr 
was  given,  the  court  refused  a  rule  for  an  information  on  the  grouDds— 
that  no  fraud  was  imputed ;  that  no  mischief  appeared  to  have  been  done; 
that  the  prosecution,  if  successful,  would  probably  dissolve  the  corponnon; 
and  that  the  prosecutors  appeared  to  have  that  intention.  (2) 

It  was  formerly  the  practice  of  the  court  to  grant  informatiotts,  &e. 
almost  as  of  course ;  and,  in  shewing  cause  against  the  rule,  the  grounds  on 
which  the  defendant  rested  his  defence  were  rarely  disclosed :  bat  tke 
opposite  practice  now  prevails ;  and  the  court,  in  the  exercise  of  its  absolute 
discretion,  do  not  merely  consider  the  validity  or  defect  of  the  defendants 
title,  but  the  expediency  of  allowing  or  stopping  the  prosecution  unda  sH 
its  circumstances.  (3)  Thus,  the  infonnation  will  not  be  granted  for  the 
exercise  of  a  franchise,  unless  reasonable  doubts  respecting  its  iUc^alit;^ 
shall  appear  from  the  affidavits.  (4) 

A  rule  for  a  quo  warranio  information  against  a  mayor^  on  the  grovBd 
that  he  did  not  reside  as  the  charter  required,  was  discharged  on  affidanti 
shewing  residence.  Afterwards  a  second  rule  was  obtained  on  the  staie 
ground,  on  affidavits  impeaching  the  former  opposing  affidavits,  and  tending 
to  shew,  that  the  residence  was  colourable.  The  rule  was  discharged,  ot 
the  ground,  that  a  second  application  ought  not  to  have  been  made  after 
the  former  decision ;  but  without  costs^  as  the  court  had  granted  the  nk 
nisi.  (5) 

A  party  who  had  been  appointed  to,  and  was  discharging  the  office  of 
town  clerk  of  a  borough,  when  the  Municipal  Corporation  Act  (5  &6W1IL 
4.  c.  76.)  passed,  was  afterwards  removed  by  the  town  coundl,  and  ckimed 
compensation  under  sect  6Q.  A  motion  was  then  made,  at  the  instance  of 
the  corporation,  for  a  quo  warranto  information  against  him  for  exereisiflf 
the  office,  on  the  alleged  grounds  that  he  was  not  a  burgess  at  the  tineb 
was  not  sworn  in,  and  did  not  make  the  declaration  required  by  stat  9 
Geo.  4.  c  17 : — It  was  held,  that,  under  the  above  circumstances,  an  i■fo^ 
mation  ought  not  to  be  granted  for  the  purpose  of  trying  the  title  to  aa 
office,  which  was  determined.  (6) 

If  there  be  no  other  mode  in  which  an  applicant  can  acquire  redress  hat 


(1)  BulLN.  P.  210.  (b.) 

(*2)  Rex  ▼.  Patry^  6  A.  &  £.  810. 

(3)  Hex  y,  Clarke^  1  East,  43.     Rex  v. 

Stacejf,  1  T.  R.  1.     Rex  v.  Dawes,  4  Burr. 

2022.     Rex  v.  Trtoenoh  2  B.  &  A.  479. 


(4)  Regina  ▼.  ArdMB^  8  A.  &£.  281- 

(5)  Rex  V.  Orde,  iHd.  4Sa  a. 

(6)  In  re  Harria,  6  ibid.  47& 
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hj  an  informiitiotii  &G.,  the  court  rarely  refuse  acquiescence  to  its  being  Causes  tor 
iinied.(l)  WHICH  A«  Ik. 

Where  the  right,  or  the  fact  on  which  the  right  depends,  is  disputed  (3) ;  &c.  will  and 
or  if  a  right  depend  upon  a  matter  of  doubtful  law,  as  whether  an  infant  ^^^'^  ^^  ■* 
be  capable  of  being  elected  a  burgess  (S);  or  where  the  necessity  of  residence 


io  a  corporation  is  disputed  (4) ;  or  whether  a  resiancy  has  been  fair  and  ^  ^^  ™od» 
real,  or  only  colourable  (5) ;  the  court  will  interpose,  in  order  that  the  apjj^^t^ 
qaestion  shall  be  finally  settled.  (6)  acquire  redress. 

In  all  cases  to  subject  a  party  to  an  information,  &c.,  an  user  as  well  as  a  An  user,  as 
daim  to  a  particular  franchise  must  be  shewn  (7) ;  consequently,  satisfactory  7^    as  a  claim 
eyidence  of  the  user,  or  usurpation  of  the  franchise,  must  appear  upon  the  franchise,  must 
affidarits.    But  that  which  constitutes  a  sufficient  user,  depends  upon  the  ^  "bewn. 
nature  of  the  office  or  franchise  claimed :  thus,  where  it  appeared  in  the  case 
of  a  freeman  or  free  burgess  of  a  corporation,  that  he  had  been  sworn  in, 
though  no  act  or  claim  be  stated  to  have  been  done  or  made  by  the  de- 
feodiant,  the  information  was  granted  (8) :  and  though  a  mere  claim  to  be 
sworn  in  is  no  usurpation,  yet  a  swearing  in,  though  defective  in  law,  may 
he ;  and  where  a  defendant  had  taken  the  oath  in  such  a  way  as  he  thought 
to  be  sufficient  at  the  time  to  make  him  a  free  burgess,  it  was  considered  to 
be  an  user.  (9) 

If  a  remedy  can  be  acquired  by  nutndamuSy  an  information,  &c«  will  be  When  manda- 
refused :  thus,  on  an  election  of  councillors  for  a  ward  in  a  borough^  the  pre-  JJ!JJJJj  *  proper 
siding  alderman  and  two  assessors,  before  two  in  the  afternoon  of  the  next  -^1^^,^  ii^e  of- 
day  but  one  after  the  election,  published  under  slat.  5  Si  6  Will.  4.  c  76*  (ice  is  not  fulL 
i 35.  a  declaration  containing  a  list  of  the. councillors  elected,  which  de- 
claration included  the  name  of  P.     After  two  o'clock  the  alderman  and 
useflsors,  on  the  discovery  of  a  supposed  error  in  counting  the  legal  votes, 
sigoed  and  publbhed  a  second  list,  omitting  the  name  of  P.  and  substituting 
that  of  R.    P.  afterwards  made  the  declarations  required  by  stats.  9  Geo.  4. 
c  ]?•  s.  2.  and  5  &  6  WilL  4.  c.  76.  s.  50.,  and  R.  subsequently  did  the  same. 
Afterwards  upon  P.  claiming  to  act,  the  mayor  and  town  council  refused  to 
pemut  him  to  do  so,  and  allowed  R.  to  act.    On  an  application  by  P.  for  a 
numdamus  to  receive  and  count  his  votes,  it  was  held,  that  the  office  was 
Dot  fuU  of  R.,  and  that  the  proper  remedy  was  by  tnandamus^  the  second 
publication  and  subsequent  acting  by  and  on  behalf  of  R,  being  merely 
void,  and  P.  being  in  de  facto.  (10) 

But  if  a  party  (11)  have  been  ousted  of  an  office  by  the  election  of  an- 
other party  to  that  office  (the  election  not  being  merely  colourable),  his 
remedy  is  not  by  mandamus^  but  by  an  information  in  the  nature  of  a  quo 

warranio. 

If  adequate  relief  can  foe  obtained  in  a  private  action,  license  to  exhibit  Where  ade- 
an  informatioD,  &c.  will  not  be  granted:  thus,  where  two  sets  of  church-  q"**ereliefc»n 

'  ^  be  obtained  in 

(1)  Rex  T.  BiMffkam,  2  East,  312.  Burr.  1812.     Sex  ▼.  Owen,  ibid.  1820.  in 

(2)  Bex  V.  JLa^atn,  3  Burr.  1485.  wutrff, 

(3)  Rex  T.  Carter  (Sh  Jokn),  Cowp.  58.  (8)  Rex  ▼.  Tate,  4  East,  337. 

(4)  Rex  ▼.  Latham,  3  Burr.  I486.  (9)  Ibid.   Tancredon  Quo  Warranto,  35. 

(5)  Rex  V.  Richmond  (^DMhe  of),  6  T.K,  (10)  Regina^.  Leedt{Ma^€Tof),\\  h.%b 
560.      Rex  V.  Sargent,  5  ibid.  466.  £.  512. 

(6)  2  Kyd  on  Cor|K)raiions,  43  J.  (11)  Rex  v.  Oxford  {Mayor  (^),  1  N.  &  P. 

(7)  Rex  V.  IThitwtU,  5  T.  R.  85.     Rex  v.  474. 
Pomaonbg,   Saycr,  245.     Rtx  v.  Martden,  3 
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Caubbs  fob 

WHICB  AM  Iir* 
rOB-MATION, 

&C.  WILL  AND 
WILL  Wn  BE 
GKANXSD. 

a  private  ao- 
tion. 

Secondary  and 

incidental 

question. 

An  information 
against  a  whole 
corporation  as 
a  body,  can 
only  be  ex- 
hibited by  the 
attorney  ge- 
neral. 


When  the  dis- 
solution of  the 
corporation 
will  not  be  re- 
garded* 


Imformatioks 
BT  THX  Arroa- 

NST  GXNEBAU 


uranteos  bad  been  sworn  in  for  a  pariahy  ^'  the  eoiut "  assigned  as  a  leasoa  ki 
non  interposition^  that  ^  they  left  them  to  settle  the  right  in  an  actioii.*'(l) 

Where  the  substantial  ground  of  an  apptication  for  an  inf<»niatioB»  Ac 
fails,  the  court  will  not  grant  it  for  the  trial  of  a  secondary  and  iaddental 
question^  especially  when  by  so  granting  it,  they  will  enaUe  a  party  to  try 
upon  the  same  record  along  with  it  a  question  which  they  think  ought  not 
to  be  tried,  and  the  further  discussion  of  which,  would  only  tend  to  enhsim 
and  continue  public  inconvenience.  (2) 

Under  stat  9  Anne,  c  2(X  an  information,  &o.  cannot  be  exhibited  agaioit 
a  whole  corporation  as  a  body  by  name,  to  shew  by  what  authority  thej 
claim  to  be  a  corporation,  except  by  the  attorney  general  on  behalf  of  the 
crown  (3),  as  the  statute  of  Anne  extends  only  to  the  cases  of  indiridinh 
usurping  offices  or  franchises  in  corporations,  where  the  right  of  the  body  to 
act  as  a  corporation  is  acknowledged. 

In  Bex y.Carmarthen  {Corporation  cf)  (4)  an  information  was  moYedfor 
against  all  the  corporation  by  name,  to  shew  why  they  acted  as  a  body  corpo- 
rate ;  upon  which  Lord  Mansfield  put  this  question,  *^  Whether  an  informer 
has  a  right  to  come  into  the  court  to  demand  a  trial,  whether  or  do  any 
corporation  in  the  kingdom  is  dissolved  ?"  It  was  admitted,  that  he  had  no 
such  right ;  that  such  an  information  must  be  by  and  in  the  name  of  the 
attorney  general  on  behalf  of  the  crown ;  whereupon  the  counsel  made  tiior 
motions  against  the  several  individuals  ''  to  shew  by  what  authority  they 
respectively  claimed  to  exercise  their  particular  franchises,"  and  they  obtained 
the  ordinary  rules. 

The  principles  involved  in  t]^is  case  were  acted  upon  in  Rtxy, Parry {h) 
in  which  it  was  holden,  that  leave  to  file  a  quo  warrcaiio  information  agaisit 
an  individual  corporator  at  the  instance  of  a  private  person  will  not  be 
refused,  merely  because  the  proceeding  may  or  will  have  the  effect  of  dis- 
solving the  corporation  (6) :— but  an  information  will  not  be  granted  agaiait 
a  corporate  officer,  if  the  object  be  to  try  the  legality  of  the  charter  grasled 
under  the  Municipal  Corporation  Acts.  (7) 

Informations,  &c.  in  the  name  of  the  attorney  general  have  been  exlii^ 
bited  —  against  a  corporate  officer  to  shew  by  what  authority  he  held  s 
franchise  which  he  assumed  to  exercise  in  his  official  capacity  (8) ;  for  dsiai- 
ing  to  have  waifs,  estrays  (9) »  goods  and  chattels  of  felons  (10) ;  felou  of 
themselves  (11);  and  deodands.  (12)  For  holding  a  court  leet  or  riev  of 
frankpledge  (13);  borough  court  (14);  genters  court  (15);  court  baron  (16); 
court  of  pie  poudre.  (17)  For  claiming  to  have — return  of  writs  (18),  fine^ 
issues^    and    amercements  (19) ;    a   park  (20);    free   warren  (21);  fr^e 


(1)  Re9  ▼.  Dawbeny,  Str.  1196.  Beg  v. 
Shepherd,  4  T.  R.  381. 

(2)  Rex  V.  Oebaurne,  4  East,  SS6,  SS7. 
(S)  IUxy.Cuiaeke,2Rol,ll5,  Co. £ntr. 

527.  (b.) 

(4)  1  W.  Black.  187.     2  Butt.  869. 

(5)  6  A.  &  £.  810. 

(6)  Vide  etiaixi  Ses  ▼.  Bimd,  2  T.  R. 
767.  Rex  ▼.  Slythe,  6  B.  &  C  247.  Rex 
▼.  White,  5  A.  &  £.  613. 

(7)  Regina  v.  Tayhr,  11  A.  &  £.  949. 

(8)  Rex  T.  Hert/brd  (Mayor  of),  I  Salk 
374.     1  Ld.  Rayin.  426. 

(9)  Co.  Entr.  528.  540.  (b.) 


561. 


10)  Ibid.  54a  (b.),  551.  (b.),  561. 

11)  Ibid.  54a  (b.),  549.  551.  (b.) 

12)  Ibid.  540.  (b.) 

IS)  Ibid.  527.  (b.),  551.  (bu),  551. 

14)  Ibid.  537.  (b.) 

15)  Ibid. 

1€)  Ibid.  544. 

17)  Ibid.  561.  ^  ^ 

18)  Ibid.  528.  587.  (b.),  544.  S5l,  (b*> 

19)  Ibid.  5.'S1.  (b.%  561. 

20)  Ibid.  561. 

21)  Ibid.  544.  551.  (b.),  561. 
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chaie  (1) ;  pilloiy  and  tumbrel  (2) ;  treasttie  trove  (3) ;  assiiSe  of  br^ad  and  Causbs  foa 
beer,  and  scratiDy  of  weights  and  measures  (4) ;  a  market,  and,  by  reason  of  ]|![^^^Tto„  "~ 
it,  toll,  stallage,  and  piccage(5);  a  district  of  the  city  called  Coleherberd^  &c.  will  and 
exempt  from  the  goyemment  of  the  mayor  and  all  other  officers  of  the  city  ^"^  "^  ™ 

of  London  (6) ;  a  right  to  punish  f orestallers ;  to  elect  constables  (7);  the  

o&ces  of  clerk  of  the  market  (8),  or  coroner  (9) ;  the  king's  beam  (10) ;  a 
prison  (1 1 ) ;  the  right  of  arrest  (12);  the  office  and  bailiwick  of  conservator 
of  the  Thames ;  the  office  of  coal  and  commeter.  (13) 

Claiming  to  have — in  a  local  court  a  jurisdiction  over  pleas  of  all  kinds, 
real,  penonal,  and  mixed  (14);  the  electing  of  two  aldermen,  who  while 
aldermen  were  to  be  justices  of  the  peace  (15) ;  a  right  to  grind  at  any  mill 
of  the  lords  of  the  viUe,  or  elsewhere,  without  impediment;  as  many  bailiffs 
and  seijeants-at-mace  and  other  officers  as  to  the  inhabitants  might  seem 
necessary  or  expedient  for  the  proper  and  decent  government  of  their 
town  (16);  four  fairs  in  the  year,  and  profits  arising  (17);  soc,  sac,  thol, 
tliem,  and  infangthef  (18) ;  the  year,  day,  and  waste  (19) ;  exemption  from 
purveyance.  (20) 

An  information  will  be  granted  to  question  the  authority  under  which  a  Usurping  a 
new  jurisdiction  or  public  trust  b  exercised,  although  it  be  of  such  a  nature,  V^^^^  wbich 
Ihat  the  king  alone  could  not  create  it.  fomchi^'Jf  "the 

Thus,  by  a  private  statute  for  enlarging  and  regulating  the  port  of*ciowo. 

Whitehaven,  several  persons  were  appointed  trustees,  and  a  power  was 

given  to  them  of  electing  others  upon  vacancies  by  death  or  otherwise.    The 

defendants  took  upon  them  to  act  as  trustees  without  such  an  election  as 

the  statute  required ;  upon  which  it  was  stated  by  the  court,  ^'  that  inform- 

stioos  have  been  constantly  granted,  where  any  new  jurisdiction  or  a  public 

trust  is  exercised  without  authority;"  <*  for  all  havens  belong  originally  to 

the  crown*     The  public  trade  and  revenue  ure  much  concerned  in  the 

r^nlations  of  pcnrts ;  and  there  being  a  particular  method  of  election  re- 

qairedf  we  will  always  keep  people  up  to  that  method;  and  rather  than 

suffer  them  to  vary  from  it,  we  have  construed  corporations  to  be  abso- 

iotely  dissolved."  (21) 

All  officers  invested  with  government  are  within  the  scope  of  informations,  Officers  en- 
drc :  thosy  where  by  the  charter  of  a  borough,  the  office  of  a  justice  of  the  f^^."*  ^f 
peace  was  a  corporate  office,  the  court  granted  an  information  for  its  exer-  or  execution  of 
else.  (22}     So  likewise  against  the  bailiff  of  a  ville  (28) ;  the  portreeve  of  a  public  justice. 

(1)  Co,  £ntr.  551  .Kb.)  the   Exchequer,  and   is  returnable  there. 

(2)  Ibid.  551.  (b.),  561.  Ibid.  530.  (b.) 

(3)  Ibid.  540.  (h\  551.  (b.)  (14)  Ibid.  537.  (b.) 

(4)  Ibid.  528.  587.  (b.)  (15)  Ibid. 

(5)  Ibid.  527.  544.  561.  (16)  Ibid. 

(6)  Ibid.  527.  (b.)  (17)  Ibid. 

(7)  Ibid.  (18)  ibid.  544. 

(8)  Ibid.  528.  537.  (b.)  (19)  Ibid. 

(9)  Ibid.  528.  544.  (20)  Ibid.  559. 

(iO)  Ibid-  544.  (21)  Rex  v.   NichoUoa^  Str.    299.,  vide 

(11)  Ibid.  etiam  Rex  y.  JSedfofd  (^Duke  qf),  I  Barnard. 

(12)  Ibid.  242.  280. 

(IS)  Ibid.    535-    (b.)     In  this  case  the        (22)  i?ex  v. ,  2  Chitt.  368.     Rex  y, 

nfomuuion  was  returnable  in  the  Exchequer.  HtAball,  6  B.  &  C^  1 39. 

ostead  of  a  quo  warranto^  the  king  some-  (23)  Rex  v.  Stales,  2  Ld.  Raym.  1559. 

imes  proceeds  by  writ  of  inquiries  of  usurp-  Str.  836.     Willcock  on  Corporations,  458. 
tioos  and  purpresturcs,  which  issues  from 
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Causbs  roK 

WHICH  AK  Ik- 
rORMATIOK, 
&C.  WILL  AND 
WILL  VOV  BB 
ORAMTSD. 


Courts  of  jus- 
tice. 


Fain. 


Markets. 

Illegal  levy  of 
a  rate. 

Exclusive  rigtit 
ot  ferry. 

Private  (ran- 
chise. 


Claiming  to  lje 
a  burgess. 


Right  of  voting 
for  a  burgage 
(enemeat. 


boroiight  who  by  virtue  of  his  office  W9a  the  returniDg  offioer(l)i  biiltff  of 
a  borough  or  manor,  who>  being  a  preflcriptiye  officer  and  member  of  tk 
court  leet,  had  power  to  wmmon  and  select  the  jury,  rach  discretioDiiT 
authority  being  a  material  and  important  function  in  the  admiiiiBCntioiQf 
justice  (2) ;  exercising  the  office  of  steward  of  a  court  leet  (3);  or  tlie  ofBee 
of  constable.  (4) 

An  information  will  lie  for  holding  a  court  of  record  (S),  a  court  leet(6)^ 
or  against  commissioners  under  a  local  act  invested  with  power  of  dnbw 
and  imprisonment  (7) ;  but  it  will  not  be  granted  for  a  court  baroDybenoK 
a  private  right  is  only  concerned  therein.  (8) 

An  information  in  the  nature  of  quo  warratUo  was  granted  for  holdiBg 
a  fair,  although  no  toll  was  demanded  or  taken,  nor  did  any  partiealir 
person  claim  the  right  of  holding  a  market,  the  court  being  unanimoaiiB 
making  the  rule  absolute  for  the  information,  and  Chief  Justice  Lee  citedAx 
V.  Brownmg  for  erecting  a  skin  market  at  Smithfield  Bars  as  a  sbtrngcue 
in  point ;  from  which  it  seems,  that  the  question,  whether  an  inforaiatMi 
for  such  a  franchise  would  be  granted  by  the  King's  Bench,  had  been  tk 
subject  of  debate.  (9) 

In  Rex  V.  Marsden  it  was  doubted,  whether  the  court  could,  on  tk  ap- 
plication of  a  private  person,  grant  an  information  for  holding  a  market  (10) 

An  information  was  granted  against  bailifis  and  others  for  levying  a  nH 
within  a  town  (11),  and  also  for  claiming  an  exclusive  ferry  over  the 
Thames.  (12) 

If  the  franchise  usurped  be  not  connected  with  the  public  govermnest, 
but  be  of  a  mere  private  nature,  the  court  will  not  allow  its  officer  to  aut' 
fere  ;  and  the  information  must  be  prosecuted  by  the  attorney  general  if  ^ 
think  fit :  thus,  an  information  was  moved  for  in  nature  of  a  quo  warn^ 
for  making  a  warren  for  rabbits,  but  Lord  Hardwicke  said,  ^  We  do  ii- 
deed  grant  these  informations  for  public  usurpations  on  the  crown,  M 
never  for  private  usurpations  of  franchises ;  but  the  way  is,  to  apply  to  the 
attorney  general  in  such  cases."  (13) 

A  quo  warranto  information  will  not  be  granted  for  merely  cUinuagto 
be  a  burgess  of  a  borough,  named  in  schedule  (A.)  of  stat  5&6  WiIL4» 
c.  76. ;  and  it  makes  no  material  difference,  that  a  person  has  voted  for  a 
member  of  parliament  as  a  burgess,  his  name  having  subsequently  beeo  ex- 
punged from  the  list  of  voters  by  the  revising  barrister.  (H) 

But  in  the  case  of  the  borough  of  Horsham  (15)  the  court  held,  tbat  tf 
information,  &c.  would  lie  against  a  person  claiming  to  have  a  right » 


(1)  Bex  V.  Mein,  S  T.  R.  596.  Bex  ▼. 
Af*£ay,  4B.  &C.S5I. 

(2)  Rex  ▼.  Bingham  (  Ckrk),  2  East,  306. 
Bex  V.  Higkmore,  5  B.  &  A.  771. 

(3)  Bex  ▼.  Htdatom,  Str.  621. 

(4)  Bex  ▼.  Gotidffe,  Str.  1213.  Bex  ▼. 
FrancKard,  ibid,  1149. 

(5)  Bex  ▼.  mmame,  I  Burr.  402. 

(6)  Bex  ▼.  Bridge,  1  W.  Block.  46. 

(7)  Bex  V.  Beedle,  3  A.  &  E.  467. 

(8)  BexY.  HvletoH,  Str.  621. 

(9)  Bex  ▼.  mUdiutm,  3  Burr.  1818. 

( 10)  Bex  ▼.  Martdeth  ibid.  1 820.  The  re- 
porter in  a  note  gives  the  proceedings  in 
Bex  V.    Owen,  which  was  an  information 


moved  in  12  Geo.  2.  in  the  King^Ba** 
holding  a  market;  and  adds  in^? 
dusion  that  the  rule  in  Bexf.  A*("- 
T.  10  Geo.  1.),  and  the  rule  in  Jert.^ 
tV  (T.  T.  10  Geo,  1.)  were  there  prt«w*' 
both  of  which  were  made  absolute.  IVyj* 
for  setting  up  skin  nurkets  in  Smithidd. 
(11)2  Kyd  on  CorpontkoM,  41^ 

(12)  Bex  V.  B^meBiSr  r.),Str."« 
Bex  ▼.  Maredem^  3  Burr.  182SL 

(13)  lUfoiam**  eaee,  CT-a^I-* 
mUiam  Lowtker*t  coje,  2  Ld.  Rsyv- i«» 

(15)  H.  T.  30  Geo.  3,  aUST.^^'' 
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voting  by  virtue  of  a  burgage  tenement ;  and  they  sud,  the  point  had  been  Causes  for 
w  often  ruled,  that  it  was  too  late  to  raise  the  question ;  and  there  the  rule  ^"'*^"  ^^  ^"- 

.  •     V  rOEMATION, 

was  made  aoBolute  against  one  who  claimed  such  right  (1)  &c.  will  and 

An  information  in  the  nature  of  a  quo  warranto  does  not  lie  for  ezer*  ^^^^  ^^  *■ 
firing  the  office  of  guardian  of  the  poor  for  an  union  under  stat.  4>  &  5  Will. 


4.  c.  76.  (2) ;  nor  for  the  office  of  churchwarden  (3) ;  nor  against  a  county  Guardian  of 

treasurer  to  shew  by  what  authority  he  holds  his  office  (4);  nor  for  the  ^  ®I^^J* 

odieeof  petit  constable,  although  a  matter  of  right  be  in  dispute: — the  ^^Jj^  ^  !^' 

court  observing,  <<no  doubt  of  it,  the  king  has  a  right  to  call  any  one  to  County  trea- 

Mcount  by  his  writ  of  quo  warranto  for  exercising  any  public  office,  be  it  mrer. 

ever  80  small;  yet  we  do  not  use  to  grant  informations  for  such  inferior  Petit  constable. 

offices.'*  (5) 

An  information,  &C  will  not  be  granted  for  the  office  of  trustees  under  Trustees  under 

a  public  local  act  (6):  — or  against  a  mere  servant  of  a  corporation ;  or  JMP"Wic  local 

Against  one  who  exercises  no  franchise  or  authority  of  any  kind  under  the  ^^^^^  of  ^ 

crown.  (7)  corporation. 


5.  Validity  and  Invalidity  of  Elections.  VALimxy^Nn 

Invalidity  op 

Upon  an  application  for  leave  to  file  an  information,  &c.,  or  upon  de-  Elictioms. 
murrer  to  the  pleadings,  or  upon  a  special  verdict  after  the  trial  of  the  in- 
formation, subjects  affecting  the  powers  and  being  of  corporations  are 
brought  under  discussion ;  the  construction  of  their  charters,  the  validity  of 
their  elections  in  all  their  steps,  whether  conducted  in  pursuance  of  pre- 
scriptive usage,  or  under  a  statute,  charter,  or  bye-law,  are  submitted  to 
the  decision  of  the  court. 

The  Municipal  Corporation  Act  has  effected  a  considerable  change  in 
the  law  of  quo  warrantOy  as  applicable  to  those  corporations  (8)  which  are 
included  in  its  schedules ;  but  all  other  corporations  are  unaffected  by  its 
provisions. 

Where  reasonable  doubts  exist  as  to  the  mode  in  which  an  election   Doubts  re- 
has  taken  place  in  a  corporation,  as  whether  the  presence  of  the  mayor  or  "P^^v^g  ^^^ 
other  presiding  officer  was  or  was  not  essential  to  the  holding  of  a  court  election, 
for  that  purpose ;  or  whether  a  person  legally  elected  has  become  subse- 
qaently  disqualified — will  be  considered  sufficient  grounds  for  granting  an 
information.  (9) 

Under  stat.  1 1  Geo.  I.  c  4*.,  if  it  happen,  that  no  election  shall  be  made  on  EiecUoas under 
the  day.  appointed  by  charter  or  usage,  nor  on  the  day  after  by  authority  »tats.ii  Geo.  i. 
of  stat  11  Geo.  1.  c  4.  s.  1.,  or  such  election  having  been  made,  shall  after-  yf^{i  4.  ^  i 
wards  become  void,  then  power  is  given  by  the  second  section  of  such  statute  Vict,  c  78. 

(I)  Sed  vide  Rex  ▼.  Honey,  Str.  547.  (4)  Rtx  v.  HenfordMrt  (Juttieet  of),  1 

Bet  T.  MeiM,  3  T.  R.  599.  Cbitt.  700. 

(S)  In  re  Aettm  Union,  6  A.  &  £.  784.,  <5)  j4noH.  I  Barnard.  279. 

ride  etiam    Sex  r.   Bamaden,  3  ibid.  456.  (6)  Rex  ▼.  ffanley,  3  A.  &  £.  463.  n. 

9ex  r.  HtuUey,  ibid.  463.     But  an  inform-  (7;  Rex  Y.Bedford  Level  (  Corporation  qf), 

<ion  in  nature  of  a  9*0  warranto  has  been  6  East,  356. 

{noted  against  a  party  claiming  to  act  as  (8)  Vide  1  Stephens's  Corporation  Acts, 

guardian  at  the  poor  in  Exeter  under  stat.  2d  ed.  435 — 538. 

S  Gea  S.  e.  76.    H.  T.  1816,  ex  reL  DeaU  (9)  Rex  ▼.  Latham,  3  Burr.  1486.    1  W. 

ry,  dt  3  A.  &  E.  476.  Black.  468.      Tancred  on  Quo  Warranto, 

(3)  Bex  r,  Sk^fherd,  4  T.  R.  381.  35.     Willcock  on  Corporatiomi,  473. 
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rectory. 


If  elections  be 
not  made  within 
the  time  ap- 
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S8c6  Will.  4. 
c.  76.  and  7 
WUl.  4.  &  1 
Vict,  c.  78. 
8.  25.,  they  may 
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the  following 
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to  the  GOiurt  of  Queen's  Bench  to  avard  afmmdam«»,  requiring  the  membeB 
having  a  right  to  rote  to  proceed  to  an  Section  on  a  day  prefixed  in  tlie 
writ ;  and  ''  such  officer  or  other  person  respecttrelj  shall  preside  in  nidi  »• 
sembly  as  ought  to  have  presided  at  the  election  of  such  mayer,  bsififf  or 
bailiffs,  or  other  chief  officer  or  officers,  or  at  the  doing  any  other  aetieeeB* 
sarj  to  be  done  in  order  to  such  election,  in  case  the  same  had  been  made  or 
done  upon  the  day  hereinbefore  prescribed  for  that  purpose." 

Whether  the  election  be  on  the  day  after  the  charter  day  by  yiitoe  of 
the  first,  or  in  obedience  to  a  mandannu  under  the  second  section  of  tk 
statute,  it  seems,  that  the  person  who  must  preside  is,  1.  the  pawn  w)» 
ought  to  have  presided,  if  the  election  had  taken  place  on  the  charter  dat* 
or  day  appointed  by  usage ;  or  2.  in  his  absence,  the  person  who  b  ^ 
nearest  then  present  in  pbce  to  the  person  so  absenting  himself. 

If  it  appear  clearly,  that  the  person  presiding  was  not  the  person  nemst 
then  present  in  rank  and  office  to  the  person  absentti^  himself,  the  oooit 
will  grant  a  fnandamtu  to  proceed  to  a  new  election ;  but  if  the  point  be 
doubtful,  the  court  will  not  grant  the  writ,  but  the  legality  of  the  dectioB 
must  be  tried  on  a  qito  warranto.  (1) 

The  object  of  stat  1 1  Geo.  1.  c  4.  '^  was  to  enable  corporations  to  go  t» 
an  entire  new  election  on  a  subsequent  d«y,  whei«  no  election  had  beei 
begun  before ; "  and  the  words  **  comprehend  the  continuing  of  eleetioas 
begun  on  the  charter  day,  but  not  completed  within  that  time  "(^))  because 
^  the  wrong  acts  of  officers  were  part  of  what  was  intended  to  be  pronded 
against  by  this  act.'* 

"  The  mention  of  hours  in  the  statute  is  certainly  directory  and  not  restm- 
tive,  and  intended  to  prevent  surprise  by  beginning  at  inconvenient  tinie8.''(S) 

When  the  proper  officer  to  preside  has  been  appointed,  if  by  the  charter 
or  constitution  of  the  borough  or  corporation  he  forms  an  integral  part  of 
the  elective  assembly,  it  is  necessary,  that  he  should  be  present  up  to  tlie 
time  when  the  election  is  completed ;  and  though  his  absenting  himself  nuj 
be  for  an  improper  purpose,  and  be  criminal,  that  will  not  render  what  b 
done  in  his  absence  valid,  and  an  election  proceeded  in  after  his  depaitsic 
will  be  void.  (4') 

By  stat  7  Will.  4.  &  1  Vict,  c  78.  s.  25.,  *'  in  case  no  election  shall  be 
made  of  any  mayor,  or  any  of  the  aldermen,  councillors^  or  other  corponte 
officers,  in  any  borough  named  in  the  said  schedules,  upon  the  day  or  witbia 
the  time  appointed  by  stat  5k6  Will. 4.  c.  76.,  or  by  this  act,  for  any  soch 
election  ;  or  such  election  being  made,  shall  afterwards  become  void,  whether 
such  omission  or  avoidance  shall  happen  though  the  default  of  the  officers 
officers  who  ought  to  preside  at  such  election,  or  by  any  accident  or  other 
means  whatsoever,  the  corporation  shall  not  thereby  be  deemed  or  taken  ts 
be  dissolved  or  disabled  from  electing  such  mayor,  alderman,  or  councillor,  or 
oth^  corporate  officer,  for  the  future ;  but  in  any  case  where  no  such  eiectioB 
shall  be  made  as  aforesaid,  the  election  for  any  such  mayor,  aldennan,  eoan* 


(1)  Rex  y.  Newiham,  Sayer,  Sll.  Coie 
of  the  Borough  of  Boisinyj  Str.  1003.  Rex 
T.  Holmes,  3  Burr.  1454.  Rex  v.  Oxford 
{Corporation of),  C  T.  H.  178.  Aberystwith 
case,  Str.  1157.  Rex  v.  Cambridge  {May9r 
of),  4  Burr.  2008. 


(2)  Pter  Hardwicke  a  J.  in  fi«c  ▼.  ^f** 
C.  T.  H.  27.     2  Barnard.  93. 447. 

(3)  Per  Hardwicke  C.  J.  ibid. 

(4)  Rexy.  BMdUr,  8  East,  389-  R»  ^' 
WiUittms,  2  M.  &  S.  HI.  Tancted  op  Qp« 
Warranto,  87. 
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eillor,  OP  0tli6r  corporate  officer  may  be  had,  heW,  and  proceeded  with  upon  Vaubwt  and 
the  cfajnezt  after  the  day  on  which  such  election  ought  to  have  been  made,  -^^^^^  ^^ 


unless  such  day  shall  happen  to  be  on  a  Sunday,  and  then  upon  the  Monday 
foUowingi  and  every  act  necessary  to  be  done  in  order  to  and  for  the  com- 
pleting such  election  shall  and  may  be  then  done ;  and  the  same  shall  be  as 
eiPectual  and  valid  for  all  purposes,  as  if  the  election  had  been  made  on  the 
proper  day  appointed  for  that  purpose.'* 

And  hj  the  26th  section  of  the  foregoing  statute,  the  powers  given  to  the 
coart  of  Queen's  Bench  under  stat  11  Geo.  1.  c  4.  are  extended  to  elections 
under  stat  5  &  6  Will  4.  c.  76.  and  stat  7  WiU.  4.  &  1  Vict  c  78. 

By  stat  7  Will.  4.  &  1  Vict  c.  78.  s,  1*  *'  no  election  of  any  person  Stat.  7  Will.  4. 
into  any  corporate  office^  which  shall  take  place  after  the  passing  of  this  ^  ^g  ^  ^ 
sct(l),  shall  be  liable  to  be  questioned  by  reason  of  any  defect  in  the  title 
or  want  of  title  of  the  person  before  whom  such  election  may  have  been  had» 
provided  that  the  person  before  whom  such  election  shall  be  had,  shall  be 
ihm  IB  the  actual  possession  of,  or  acting  in  the  office,  giving  the  right  to 
preside  at  such  election." 

A  corporate  assembly  may  be  incompetent  to  do  corporate  acts,  when  its  Corporatx 
component  parts  have  not  been  properly  convened,  or  when  they  are  in-  Assembly  im-^ 
efficiently  constituted:   and  an  election  will  be  invalid,  and  the  person  venxd. 
chosen  by  it  to  ffil  a  corporate  office  liable  to  ouster,  if  the  elective  body  be 
not  properly  convened. 

If  the  election  of  officers  in  a  corporation  be  fixed,  either  by  statute,  When  da^  of 
charter^  or  custom,  to  take  place  on  any  specific  day,  then  it  is  the  duty  of  ?®*^u^^**^ 
every  perBon  entitled  to  vote  to  take  notice,  that  there  will  be  an  election  statute. 
on  that  daj.  (2) 

When  corporate  acts  are  not  positively  to  be  done  on  any  particular  day, 
a  notice^  general  or  special,  is  always  necessary  (8) ;  in  fact,  whenever  notice 
is  given  for  one  particular  business  only,  the  body  cannot  go  on  to  other 
bimnesB,  unless  the  whole  body  be  assembled,  and  it  be  done  by  unanimous 
consent  (4}  In  case  of  an  election,  if  all  who  are  entitled  to  vote  are  pre- 
sent at  the  meeting  (though  by  accident,  or  in  consequence  of  a  notice  to 
meet  for  other  purposes),  and  agree  unanimously  in  their  choice,  the  etec- 
UoBf  where  no  statute,  charter,  or  usage  requires  previous  notice,  will  be 

good.  (5) 

When  it  has  been  said,  that  corporate  acts  done  on  a  day  not  appointed  Corporate  acts 
by  statute,  charter,  or  custom,  require  a  previous  summons,  it  is  not  to  be  ^^i^^o^^' 
inferred,  that  all  corporate  acts  are  valid  without  summons,  though  trans-  are  not  valid, 
«!ted  upon  a  charter  day.  (6)  IS^T" 

If  a  day  be  appointed  by  statute  or  charter,  or  set  apart  by  order  of  a  charter  day. 
eorporation,  or  by  usage,  for  the  transaction  of  particular  business,  the 
oiembers  interested,  may  reasonably  be  expected  to  have  cognisance  of  the 
irovisions  of  the  charter  or  statute,  and  to  take  notice  of  the  order  or 

(1)   17th  July,  1837.  (5)  Mu$gravB  {Sir  ChrUtopher)  ▼.  Nevin- 

{S)  Bex  V.  HtO»  4  B.  &  C.  441.  «or,  2  Ld.  Rayin.  1358.     Str.  584.    Rex  v. 

(3)  Reir   ▼.    Shrewihwry  {Mayor  of),   C  l^eodorick,  8  East,  543.     Bex  ▼.  Chetwynd 
\  H.  151.      H"^    ^«  DoHoatter  {Mayor  of),  {Bart.),  7  B.  &  C.  695. 

Burr.  7SS*  (6)  Tancred  on  Quo  Warranto,  63.  WilU 

(4)  Rex  ▼.    Wake,  1   Barnard.  80.     Afo-    cock  on  Corporations,  43. 
Ml  T.    NevineoH*    11  East,  84.  it.     Bex  v. 

Ikeodiniek^  8  ibid.  543. 
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usage ;  and  {iarticular  notice  to  meet  on  such  particular  business  may  be 
dispensed  with  (1) ;  but  for  ail  other  corporate  business,  a  notice  is  as  re- 
qubite  when  it  is  transacted  on  a  charter  day,  as  on  any  other;  and  if  par- 
ticular business  be  bj  statute  or  charter  required  to  be  transacted  on  uy 
particular  day,  such  business  must  be  transacted  before  proceeding  to  any 
other  business. 

When  a  summons  is  necessary,  it  must  be  given  to  every  member,  eieept 
such  as  are  absolutely  removed  from  and  have  deserted  the  town.  (2) 

Where  an  objection  was  made  by  the  prosecutor's  counsel  to  the  dectioD 
of  the  defendant  into  the  office  of  a  capital  burgess,  for  want  of  due  notice 
of  such  election  to  the  electors,  the  coUrt  held  the  objection  to  be  sufficieotlj 
answered  by  its  being  found,  *<  that  no  one  of  them  was  then  resident  witbin 
the  borough,*'  for  if  they  were  ^*  not  within  summons,  it  was  not  neoesstry 
to  summon  them."  (3) 

In  Rex  V.  Langham  (4)  it  appeared  at  the  trial,  that  the  meeting  was 
not  held  on  a  day  appropriated  to  the  purpose  of  electing  burgesses;  and 
the  jury  found  that  the  custom  was  to  elect  burgesses  by  the  burgesses  for 
the  time  being,  who  were  indefinite  in  numbelr ;  and  that  every  resident 
burgess  was  to  be  served  with  a  personal  notice  of  the  meeting ;  and,  if  be 
required  it,  of  its  object :  "but  that  this  custom  must  be  taken  with  the  qua- 
lification, that  an  accidental  omission  to  serve  a  resident  burgess  was  not  > 
violation  of  it  It  also  appealed  that  R.,  a  resident  burgess,  had  told  tbe 
officer,  whose  duty  it  was  to  serve  the  notices,  that  he  need  not  serve  bim, 
as  he  was  frequently  absent,  and  could  hear  tell  of  what  was  going  on.  Tbe 
officer  did  not  serve  B.,  who  was  in  fact  in  the  borough  at  the  time  of  tbe 
meeting.  The  jury  found  expressly  that  the  omission  to  serve  R.  was 
accidental ;  but  it  was  held,  that  the  qualification  of  the  custom,  as  to  ai> 
cidental  omissions,  was  bad  in  law ;  and  that  the  omission  to  serve  R.  was 
not  accidentaL 

In  the  case  of  a  meeting  to  be  held  for  the  purposes  of  extraordioary 
elections,  it  is  requisite  under  the  Municipal  Corporation  Act,  that  the  notice 
should  be  special  to  meet  and  do  the  particular  act. 

In  electohd  assemblies  it  is  indbpensably  requisite,  that  the  assembly  be 
properly  constituted  by  the  presidency  of  the  proper  officer ;  the  attendance 
of  the  members  of  the  different  integral  parts ;  and  that  where  the  eonstitii- 
tion  of  the  electoral  assembly  is  under  a  bye-law,  silch  bye-law  should  be 
valid.  If,  constat  de  persondy  that  a  particular  officer,  ex.  gr,  a  mayor  oogbt 
to  preside,  then  it  is  to  be  considered,  whether  the  person  put  forward  ss 
such,  be  a  mayor  dejurcy  or  def<tctOf  or  merely  an  usurper. 

If  there  be  a  mayor  dejure,  he  ought  to  preside : — because  there  eanoot 
be  an  officer  de  facto  and  an  officer  de  jure  at  the  same  time.  (5)  ^^ 
order  to  constitute  a  mayor  de  factOy  it  is  necessary,  that  there  be  vm 
form  or  colour  of  an  election ;  because,  merely  taking  the  titie  and  re^ 
of  office,  and  acting  and  being  sworn  in  as  mayor,  are  insufficient  (6) 


(1)  Btx  ▼.  ma,  4  B.  &  C.  426.  6  D.  & 
11.593. 

(2)  Rex  y.  Shrewsbury  {Mayor  of),  C. 
T.  H.  151.  Exeter  (City  of)  ▼.  Glide,  4 
Mod.  33.  1  Show.  234.  Rex  ▼.  Little,  5 
Burr.  2681.    Rex  y.  Hitt,  4  B.  &  C.  426. 


(3)  Rex  V.  Grimes,  5  Burr.  S60I- 

(4)  4  A.  &  £.  538. 

(5)  Rex  ▼.  Lt*fe,  Andr.  173. 

(6)  RexY,  B«dfir4Levti(Corr»9^¥h 

6  East,  368. 
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To  constitute  an  officer  de  factOy  two  requisites  are  necessary: — 1.  that  Vauditt  ahb 
liere  be  a  complete  vacancy ;  2.  that  there  be,  in  all  elective  offices,  a  e^^JoJ]^  **' 
colour  of  an  election ;  —  consequently,  if  there  be  an  officer  dejure  in  pos- 


session, or  if  without  any  election,  a  person  intrude  into  an  office,  he  is  ^^^^^  d€  facto. 
an  usurper,  and  all  his  acts  are  absolutely  void.  (I) 

The  acts  which  an  officer  de  facto  can  legally  perform  are,  1.  such  as  What  acts  an 
concern  the  public  good  ;  2.  such  as  concern  third  persons.  officer  A /acto 

If  the  public  utility  require  it^  or  where  third  persous  have  a  pre- 
vious right  to  have  something  done,  or  have  paid  a  consideration  for  it, 
there  an  officer  de  facto  is  compellable  to  perform  the  acts  belonging  to  his 
office;  and  when  done  his  acts  are  valid :  but  voluntary  acts  done  by  him  are 
void,  notwithstanding  a  consideration  may  have  been  paid.  (2) 

By  Stat  32  Geo.  3.  c.  58.  s.  3«  'Mf  any  person  or  persons,   against  Stat.  S2  Geo.  3» 
whom  any  such  information  shall  be  exhibited,  shall  derive  title  under  ^'     •  b-  • 
an  election,  nomination,  swearing  into  office,  or  admission,  by  any  person  rived'under  an" 
or  persons,  the  title  of  such  person  or  persons  against  whom  such  in-  election  not  to 
formation  shall  be  exhibited,  shall  not  be  defeated  or  affected  by  reason  »>e  affected  on 

<.  1  n         •        I         •  1         />  •  account  of  de- 

or  on  account  of  any   defect  in   the  title  of  such   person  or  persons  feet  in  the  title 
80  electing,  nominating,  swearing  into  office,  or  admitting,  in  case  such  of  the  person 
person  or  persons,  under  whom  title  shall  be  derived  as  aforesaid,  was  or  ^     "^^* 
were  in  exercise  de  facto  of  the  franchise  or  office  (in  virtue  of  which  he  or 
they  so  elected,  nominated,  sworn  in,  or  admitted)  at  a  period  six  years, 
at  least  previous  to  the  time  of  filing  such  information,  and  his  or  their 
title  shall  not  have  been  questioned  by  any  legal  proceeding  carried  on 
with  effect." 

This  enactment  neither  abridges  nor  extends  the  power  of  objecting  to 
the  titles  of  corporators  within  the  period  limited  ;  but  beyond  that,  seema 
to  have  taken  it  away. 

If  an  aggregate  corporation  have  at  its  head  not  one,  but  two  co-ordinate  When  aggr^ 
officers,  and  if  the  presence  or  concurrence  of  the  head  be  required  to  ^^^  two^ 
give  validity  to  corporate  acts,  the  two  must  attend,  for  they  compose  but  ordinate  of- 
one  officer-  ^^^^^ 

In  a  corporation  consisting  of  bailiffs  and  burgesses,  one  of  the  bailiffs 

made  a  lease  in  his  politic  to  the  other  in  his  natural  capacity,  and  the 

question  was,  whether  this  lease  was  void  or  not  ? 
The  inconvenience  of  allowing  them  to  be  severed  in  any  corporate  act 

was  urged,  viz«  that  one  might  act  directly  against  another ;  and  the  court 

were  of  opinion,  that  they  made  but  one  officer,  and  that  the  one  could  not 

act  without  the  other  (3)  :  and,  that  if  the  corporation  had  chosen  but  one 

bailiff^  there  would  have  been  no  head  officer. 
In  cases  of  old  corporate  elections,  where  "  bailiffs  were  the  head  officer,"' 

whose  presence  was  necessary  as  the  presiding  member  of  the  electoral  as-. 

iembly,  the  two  bailiffs  were  bound  to  preside.  (4)    Thus,  in  the  shrievalty  in 

(1)  Abbot  of  FowitaiiCt  aue,  9  Hen.  6.  (2)  ChwUeigh's  ease,  I  Co,  140.  {h,)  Awnu 

J2.  pi.  S.      KnawUt  v.  Luce,  Sir  F.  Moore,  4  ibid.  24.  (a.) 

12.      Knight    v.    Wells  ( Corporation  of),  1  (3)  ^ter  v.    Grosvenor,    8  Mod.    303. 

Aitw.  508,      Bear  ▼.  Lisle,  Andr.  163.    Str.  Tancred  on  Quo  Warranto,  75. 

090.    Aium.  2  Barnard.  193.   Rexw.  Purse-  (4)  Rex  v.   Smart,  4  Burr.  2241.,  vide 

o««e,  ibid.  264.     Tancred  on  Quo  Warranto,  Regina     v.    Jpswieh   (^Bailiffs  of),    2  Ld. 

2.  Raym.  1237. 
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the  city  of  London,  when  one  sheriflf  dies  the  other  cannot  act :  he  is  no 
sheriff;  he  must  wait  till  another  be  made.  (1) 

But  it  depends  upon  the  language  of  the  charter  and  nature  of  the  office, 
whether  two  officers  of  the  same  name  compose  together  one  officer,  or 
are  distinct  members  of  the  corporation.  In  the  latter  case  as  well  as  in 
the  former,  they  may  be  required  to  coalesce  and  preside  at  a  corporate 
meeting.  (2) 

The  acts  of  a  mere  usurper,  u  «.  a  person  who  assumes  office  without  the 
forms  of  an  election,  are  illegal. 

The  second  essential  requisite  for  the  due  formation  of  an  elective  asaemUj 
is^  that  the  members  composing  the  integral  parts  into  which  a  corporatioD 
is  usually  divided,  should  be  present  in  such  numbers,  as  that  their  concur- 
rence shall  bind  the  whole  body,  and  make  a  valid  election  of  an  officer  for 
the  whole  corporation. 

If  any  number  of  individuals  form  a  political  society,  such  as  a  coipo- 
ration,  unity  of  action  is  indispensable — and  as  unity  of  will  cannot  be  ex- 
pected, it  is  necessary,  that  some  rule  should  be  adopted  for  detenniiui^ 
what  is  to  be  acted  upon,  as  the  will  of  the  whole  body. 

The  most  simple  rule,  and  that  which  reason  suggests,  is,  that  the  will  of 
the  majority  should  be  reputed  the  will  of  the  whole.  This  is  the  rule 
adopted  by  the  law  of  England,  as  the  primary  principle  in  all  decisions  to  be 
taken  by  a  corporate  body,  and  is  intended  to  be  laid  down  in  the  maxiB» 
^  uln  major  pars,  ibi  iota."  (3) 

<<  But  if  the  ancient  usage  hath  been,  that  acts  have  been  done  from  time 
to  time  by  the  major  number  of  those  that  are  present,  although  they  are  but 
three  or  four,  it  shall  be  then  intended,  that  that  was  part  of  their  oonstitatxA 
at  the  beginning,  and  so  what  is  done  by  them  shall  be  binding  to  the  rest"(4) 

Where  no  usage  is  disclosed  upon  the  affidavits,  the  number  of  integnl 
parts  in  a  corporation  can  be  decided  only  by  the  words  of  the  charter; 
and  how  many  of  these  integral  parts  must  concur  in  an  election^  by  appear- 
ing at  the  assembly  with  a  majority  of  their  original  definite  number,  must 
depend  on  the  particular  language  by  which  the  right  of  election  is  granted. 

In  all  the  cases  where  the  presence  of  every  integral  part  of  a  corporatioB 
has  been  held  to  be  necessary^  the  different  component  parts  of  the  corps- 
ration  have  been  specifically  mentioned  (5) ;  and  for  some  corporate  pnrpoees 
a  particular  body  may  exist,  and  be  required  to  co-operate  with  others  as  a 
distinct  and  integral  body^  while  for  purposes  of  election  it  may  be  incloded 
and  be  required  to  attend  as  a  part  of  a  larger  body.  (6) 


( 1 )  Jontt  ▼.  Beau,  4  Mod.  16.  Tancred  on 
<2juo  Warranto,  75. 

(2)  In  Re^na  v.  Hookery  9  A.  &  E.  680., 
which  was  a  qw>  warranto  information  for  ex- 
erciaing^a  borough  office,  it  appeared,  that  the 
ground  of  prosecution  was,  that  the  officers 
presiding  at  the  election  were  not  qualified. 
The  defendant  pleaded,  that  be  was  duly 
elected,  but  pending  the  information,  stat.  7 
Will.  4.  &  1  Vict.  c.  78.  pa.ssed;  and  the 
prosecutor  thereupon  moved  for  a  stay  of 
proceedings,  and  payment  of  costs  (down  to 
the  passing  of  the  act)  by  defendant,  under 
sect.  20.  A  rule  absolute  was  granted,  al- 
though the  defendant  suggested,  that  he  had 


a  defence  independent  of  tiie  statnte  (oA 
however,  specifying  its  natiue)^  mmI  oficicd 
to  pay  all  costs  of  the  trial  if  be  ftiled  i& 
establishing  such  defence. 

(S)  Regxna  v.  SvUoHj  10  Mod.  74.  T«»- 
cred  on  Quo  Warranto,  91.  The  mode  « 
proceeding  in  elections  ^«oai/municipsi  cor* 
porations,  is  defined  by  stats.  6  &  7  WilL  *• 
c.  76.  and  7  Will.  4.  &  1  Vict  c  7S.,  t^i 
Stephens's  Corporation  Acts,  2d  ed.127— IH 

(4)  Percur.  inifasoartfT.&iM«|[^Fn^ 
505. 

(5)  Rexy,  Htadiey,  7  K  &  C  SOS. 

(6)  Tancred  on  Quo  Warranto,  l^ 
Rex  V.  Headlejf,  7  B.  &  C  496. 
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If  the  coocurrence  in  an  election  of  the  major  part  of  one  or  several  Validity  avu 
deiaite  bodies,  parts  of  the  whole  corporate  body,  be  required  by  charter,  a  ^^^^  °' 

majority  of  each  integral  part  as  origiDally  created  must  in  fact  exist ;  and,   

.  if  hy  accident  or  negligence  the  original  number  of  persons  composing   g  "pY^"* 
a  select  definite  body  be  so  reduced,  that  a  majority  of  the  whole  no  longer  1^^^,^^-  ^f 
reiuaiDs,  that  integral  part  is  incapable  of  acting  and  is  extinct,  and  cannot  original  num- 
he  revived  by  the  ordinary  powers  of  the  corporation  ;  and  the  corporation  ^^  ™***^  ****** 
itself  is  so  far  dissolved,  that  the  crown  can  grant  a  new  charter.  (1) 

Where  a  corporate  election  is  to  take  place,  to  the  validity  of  which  the  Majority  of  de- 
WDcurrence  of  a  definite  body  is  required,  the  majority  of  such  body,  when  ^^  ^^J^^  ^^ 
full  and  as  originally  created^  must  not  only  exist  in  fact,  but  must  attend  elections, 
tbe  Assembly  at  which  an  election  is  to  be  made.  (2) 

If  an  election  be  made  by  a  definite  body  alone,  or  by  a  definite  together 
with  an  indefinite  body,  a  majority  of  the  definite  body  must  be  present^ 
although  in  the  latter  case  it  is  not  absolutely  requisite,  that  the  person 
elected  should  have  the  voices  of  the  majority  of  the  definite  body,  but  still 
they  must  form  a  part  of  the  mass.  (3) 

Where  an  election  is  to  be  made  by  an  indefinite  body,  such  as  the  former  Distinction 
burgesses  of  a  borough,  then  those  assembled  (the  assembly  being  duly  ^J^^^^a 
convened)  have  a  right  to  elect ;  and  the  words,  <<  or  the  greater  part  of  de6nite  and  an 
them,"  refer  to  the  body  so  assembled,  and  not  to  the  whole  body ;  and  this  indefinite  body. 
distinction  between  an  election  by  a  definite  and  one  by  an  indefinite  body 
has  always  prevailed,  and  is  uniformly  recognised.  (4) 

Bj  Stat.  5  &  6  Will.  4.  c  76.  s.  69.  all  corporate  acts  required  to  be  done  Cowcuemxce 
hy  the  council  of  any  borough  shall  be  done  and  decided  by  a  majority  of  XsasMHltM!^ 
the  councillors  present,  the  whole  number  present  not  being  less  than  one-   3^^  5  8i6 
third  part  of  the  number  of  the  whole  council.  'Will.  4.  c  76. 

A  charter  is  best  expounded  by  itself  and  hence  the  propriety  of  con*  "*  ^^* 
struing  its  language  in  particular  parts  by  the  words  in  the  context,  and 
by  the  sense  which  they  seem  to  bear  in  other  parts  of  the  same  instru- 
ment. 

In  all  casesy  either  of  a  definite  or  indefinite  body,  when  a  corporate  as-  When  a  eor- 
sembly  is  once  duly  formed,  the  concurrence  of  the  majority  of  those  as-  ?^r*®"^JJ,^^ 
sembled  is  sufficient,  if  not  otherwise  regulated  by  statute,  whatever  proper-  majority  bind 
tJon  that  majority  may  bear  to  the  whole  corporate  body.  ****  minority. 

If  no  mention  be  made  of  the  major  part,  either  in  the  case  of  a  defi-  Where  men- 
nite  or  indefinite  body,  any  number  duly  assembled,  however  small,  is  suffi-  ^^^J^^  o^ 
dent  to  form  a  corporate  assembly.  the  msgor  part. 

Where  mention  is  made  of  the  <<  major  part,'*  as  in  the  Municipal  Corpo- 
ration Act,  in  the  case  of  a  definite  body,  no  corporate  assembly  can  be 
composed  of  less  than  the  majority  of  that  definite  number  when  com- 
plete ;  and  consequently,  if  the  number  be  reduced  below  that  majority,  the 
power  of  acting  is  at  an  end. 
In  the   case  of  an  indefinite  number,  the  words  <f. major  part  "  have  no   When  <*migor 

operation.  •  part  "has  no 

*^  operation. 

(1)  Hex  ▼.  JPa»more,  3  T,  R.  199.  etiam  Bex  y.  Bmoer,  1  B.  &  C.  493.     Bex  v. 

(2)  Bex  T.  Beilnnffer,  4  ibid.  810.     Bex     Miller,  6  T.  R.  268. 

r.  jtft/&r,  6  ibid.  279.    Bexv,  Monday,  Cowp.         (4)  Bex  ▼.  Devonshire,  l  B.  &  C.  614. 
537.      Hex  r.  fifewsham,  Sayer,  21 1 .  Bex  v.  Varlo,  Cowp.  248.      Bepina  v.  Locke, 

(3)  Rex  T.  Grimee,  5  Burr.  8598.,  vide    6  Vin.  Abr.  Corporation,  269.  [G.  3.]. 
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Vauditt  axd 
Invaliditt  or 
Elictions. 

**  For  the  time 
being." 


«•  Suiriying 
and  remain- 
ing." 

Casting  vote. 

EuCpTIONS 

UNDca  ▲  Bra- 

LAW. 

Stat.  5  8c  6 
Will  4.  c.  76. 
a.  90. 


Every  corpora- 
tion has  an  in- 
cidental power 
of  making  bye- 
laws. 


Bye-laws  when 
invalid. 


The  words  "  for  the  time  being  "  have  no  operation  in  the  case  either  of 
a  definite  or  indefinite  body  (1),  such  language  meaning  no  more  than  ho^' 
ume  diume.  Thus,  a  corporation  is  a  fluctuating  body,  changing  its  memben 
from  day  to  day.  Certain  persons  are  first  named  in  the  <^barter,  oa  whom, 
the  powers  are  in  the  first  instance  conferred  by  nomination ;  as  they  die,  the 
same  powers  are  to  be  continued  to  others  who  succeed  them.  To  such  the 
words  ''  for  the  time  being  '*  refer  in  succession.  The  king  grants  to  A.f  B.f 
&c.,  who  are  named  as  mayor  and  aldermen  in  the  charter  certain  powers; 
and  then  he  continues  the  same  powers  to  all  other  persons,  who  for  the 
time  being  shall  be  mayor  and  aldermen.  This  is  the  plain  meaning  of  the 
words,  which  obviates  all  kind  of  difficulty  in  the  misconstruction  of  them 
as  applied  only  to  the  existing  majority  at  the  time,  and  not  to  the  existiog 
state  of  the  corporation.  (2) 

Of  the  same  import  with  the  words  <'  for  the  time  being  "  have  been  ood' 
sidered  the  words  <<  surviving  and  remaining."(3) 

A  presiding  officer  has  no  casting  vote  by  common  right,  but  most 
support  a  claim  thereto  either  by  charter  or  usage.  (4) 

By  Stat.  5&6  Will.  4.  c.  76.  s.  90.  the  council  of  any  of  the  boroughs  men- 
tioned in  the  schedules  of  that  act  are  empowered  to  make  such  bye-laws  an  to 
them  shall  seem  meet  for  the  good  rule  and  government  of  the  borough,  and 
for  the  suppression  of  all  such  nuisances  as  are  not  already  punishable  in  a 
summary  manner  under  any  local  act,  by  such  fines  as  they  shall  (under 
certain  limitations)  deem  necessary  for  the  prevention  of  such  offences. (5) 

If  an  election  of  a  public  officer  were  to  occur  under  an  illegal  bye-iaV) 
an  information,  &c.  would  be  granted. 

The  power  of  making  bye-laws  is  a  power  incident  to  every  corporation, 
which,  though  usually  given  by  special  clause  in  a  charter,  need  not  be  so 
conferred,  for  it  is  included  by  law  in  the  very  act  of  incorporatibn ;  with 
the  power  of  suing,  purchasing,,  and  the  like;  for,  as  reason  is  given  to 
the  natural  body  for  the  governing  of  it,  so  the  body  corporate  most  hare 
laws  as  a  politic  reason  to  govern  it.  (6)  This  inherent  power  is  incidental 
to  the  whole,  and  not  to  a  part  of  the  body  corporate,  though  it  may  he 
delegated  by  the  whole  to  a  select  body^  and  when  so  delegated  is  care- 
fully to  be  distinguished  from  the  power  of  making  bye-laws  vested  io  a 
select  body  by  charter. 

Where  the  power  of  making  bye-laws  is  by  charter  given  to  a  select 
body,  they  do  not  represent  the  whole  community,  and  therefore  cannot 
assume  to  themselves  what  belongs  to  the  body  at  lai^e ;  but  if  the  power 
of  making  bye-laws  be  in  the  body  at  large,  they  may  delegate  their  rights 
to  a  select  body,  who  thus  become  the  representatives  of  the  whole  com- 
munity. (7) 

Bye-laws  will  be  invalid,  if  made  contrary  to  the  common  or  statute  law^ 
or  in  opposition  to  the  charter  of  incorporation ;  in  fact,  a  bye-law  ctf 


(1)  Rex  v.  BeUringer,  4  T.  R.  810.  Hex 
v.  Varlo,  Cowp.  250.  Rex  v.  Monday^  ibid. 
587.  Rex  v.  Grimeet  5  Burr.  2598.  1 
Kyd  on  Corporations,  424. 

(2)  ^ex  V.  Bdlringer,  4  T.  R.  810. 
(S)  Rex  V.  Devonshire,  1  B.  &  C.  609. 
(4)  Anon.  Im«U  315. 


(5)  Vide  1  Stephens's  Corporatiow  Arts. 
2d  ed.  418-^28. 

(6)  Norrit  v.  Stop*,  Hob.  2ia  I<«* 
de  Sutton's  HospUal,  10  Co.  31..  w*  1  ^ 
phens's  Corporation  Acts,  2d  ed.  41?-  4*' 

(7)  Rex  V.  Spencer,  3  Burr.  1837.  *• 
chel  V.  Nevinson,  2  Ld.  Itayio.  1355. 
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regulate  a  right,  but  cannot  confer  an  original  right,  or  absolutely  take  Validity  and 

•«y  ""■«••'•  (1)  E'lltiir"'. 

The  Dumber  of  electors  may  be  restrained  by  a  bye-law,  but  a  bye-law 

cannot  narrow  the  number  of  the  persons  out  of  whom  the  election  is  to  be  caniwt  r«!trict 

made.  (2)  the  Dumber  o 

In  Rex  ▼.  Spencer  (3)  a  bye-law  excluding  all  the  commonalty,  except  *^®  eligible, 
snch  as  had  served  the  office  of  churchwarden  and  overseer  for  one  year, 
was  holden  void,  inasmuch  as  it  superadded  a  qualification  not  required 
by  the  charter,  and  which  had  no  relation  to,  or  connection  with,  their  cor- 
porate character  or  capacity. 

By  stat5  &6  Will.  4-.  c.76.  s.  13.,  ''after  the  passing  of  this  act,  [9th  Want  of 
September,  1835,]  no  person  shall  be  enrolled  a  burgess  of  any  borough   Qu^wwcatiok 

/I  m  XK  THE  JijZaEC* 

tor  the  purpose  of  enjoying  the  rights  conferred  for  the  first  time  by  this  tors. 

act  in  respect  of  any  title  other  than  by  occupancy  and  payment  of  rates  StAt.  5&  6 

within  such  borough,  according  to  the  meaning  and  provisions  of  this  act"  (4)  ^^^^'  ***  ^'  ^^* 

Where  the  number  of  electors  is  indefinite,  and  some  persons  who  are  _^^  '  ^ 
unqualified  vote  in  the  election,  on  the  want  of  qualification  being  disco*  votes  '*  pre- 
vered  during  the  progress  of  the  election,  it  seems  that  the  bad  votes  ought  pooderate  ovvt 
to  be  rejected,  and  that  the  eleetion  should  be  decided  according  to  the    '^ 
majority  of  good  votes.  (5) 

In  general,  the  person  elected  must,  except  where  the  election  is  by  bal-  The  person 
lot (6),  support  the  right  and  title  of  his  electors;  "but  for  the  sake  of  ^||^^f  °"fi„. 
justice  and  convenience  "  it  has  been  said,  "  a  distinction  has  been  made  in  self  to  support 
cases  where  the  right  of  election  depends  upon  corporate  franchises;"  and  ****  title  of  his 
where  there  is  no  method  of  prosecution  by  which  the  titles  of  electors  may  be 
questioned  in  the  first  instance,  their  validity  may,  from  the  necessity  of  the 
case,  be  inquired  into  upon  an  information  against  a  person  elected  by  them. 

The  circumstances  and  mode  in  which  the  title  of  electors  may  be  can-   Under  what 
vassed  in  an  information  brought  against  the  elected,  has  been  frequently  ^rowmstances 
discussed.  (7)     In  Rex  v.  Hughes  (8),  in  which,  to  obviate  surprise,  the  electors  can  be 
names  of  the  electors,  who  at  the  election  of  the  defendant  had  been  im-  ^®d  by  an  in- 
properly  rejected  or  admitted;  were  put  upon  the  record.     Upon  demurrer 
it  was  held,  that  the  prosecutor  could  not  rest  his  case  upon  the  mere 
h'ability  to  ouster  of  certain  of  the  defendant's  voters ;  that  the  distinction 
had  been  long  settled  between  the  titles  of  electors  who  did  not  and  who 
did  fill  corporate  offices ;  and  that  it  was  established  in  JRex  v.  Mein  (9)  to 
be  allowable  in  the  former  case  to  question  the  titles  of  the  electors  in  an 
information  against  the  elected,  because  there  was  no  other  mode  in  which 
they  could  be  examined,  but  that  the  titles  of  corporators  must  be  ques- 
tioned in  another  mode.  (10) 

(1)  Respecting  the  authority  to  make  (7)  Rex  ▼.  Mein,  S  T.  R.  596.  Rex  v. 
Hye-lairs  under  the  Municipal  Corporation  Latham^  3  Burr.  1 485.  Rex  v.  Bdbinffer,  4 
Act,  vide  1  Stephens's  Corporation  Acts,  2d  T.  R.  810.  Rex  v.  MiQer,  6  ibid.  268.  Rex 
ed.  418—428.  v.   Smith,  5  M.  &  S.  280.     Rex  v.  Lisle, 

(2)  2  Kyd  on  Corporations,  28.  Andr.  163.     Rex  v.  Stacey,  1  T.  R.  1.     Rex 

(3)  S  Burr.  1827.  v.  Pike,  8  Mod.  286.    Tancred  on  Quo  War- 

(4)  Vide  1   Stephens's  Corporation  Acts,  ranto,  187 — 200.   Willcock  on  Corporations, 
2ded.  67—93.  495.    1  Stephens  on  Elections,  353— 36:). 

(5)  2  Kyd  on   Corporations,  8.     Rex  ▼.  (8)  4  B.  &  C.  368. 
Bedford  { Mayor  of),   8  Mod.  34.,  vide   1  (9)  3  T.  R.  596. 

Stephens  on  Elections,  .353 — 363.  (10)  In  Rex  v.  Penryn  (Corporation  of), 

(6)  Bex  7.  Jefferson,  5  B  &  Ad.  855.  8  Moa.  216.,  upon  the  ground,  that  at  the 
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^^Au^OT***  In  Segina  v.  QMay&(l),  which  was  a  motion  for  an  information,  &c^  it 
Elections.  appeared,  that  the  election  of  a  councillor  was  impeached  by  objectioos  to 
~ :;7  his  voters  on  the  grounds  of  personation,  and  that  some  had  no  title  to  be 

The  court  will  ^i     ,  n    -x  i    i  i        .  ...  ,,    ^ 

not  hold  parties  ^^  ^^  burgess  roll,  it  was  held  to  be  no  answer  m  shewing  cause,  that,  upon 
disqualified,  on  the  defendant's  affidavit,  enough  of  the  opposite  party's  voters  were  so  bad  as 
there  ufnroi>^  *^  reduce  his  poll  below  that  of  the  defendant,  though  the  objections  in  the 
portunity  to  latter  case  be  founded  on  a  comparison  of  the  voting  papers  with  the  \m- 
contradict.  gggg  ^qH^  Jjq^[j  yerified  by  affidavit,  and  the  alleged  objections  appearing  on 

the  face  of  the  voting  papers ;  for  the  court  will  not  hold  parties  disqualified 
on  affidavits,  which  there  is  no  opportunity  to  contradict. 
iNsuoiBiurr         The  general  rule  upon  this  subject  is,  that  where  a  person  proposed  as  a 
ojr  THE  Pee^       candidate  is  unqualified,  votes  given  to  him  after  the  discovery  and  noto 

SONS  ELECTED.  . 

Votes  eiven  ^^  ^^  want  of  qualification  are  thrown  away,  and  that  the  candidate  vhoj 
knowingly  and  next  to  the  person  disqualified,  has  the  greatest  number  of  good  votes,  is  to 
unknowingly  to  i^  considered  as  duly  elected.  (2) 

an  unqualified  Tk        •<•    i       • 

candidate.  ^nt  if  the  incapacity  of  a  candidate  be  announced  after  the  proceedings 

at  an  election  have  commenced,  and  votes  have  been  taken,  the  votes  given 

in  favour  of  an  unqualified  candidate  before  notice  are  not  thrown  awaj^ 

and  consequently  the  returning  officer  will  not  be  authorised  to  retoni  as 

duly  elected  another  candidate^  whose  votes  upon  the  whole  poll  do  not 

exceed  in  number  the  votes  given  for  the  disqualified  candidate  before 

notice  of  his  incapacity.  (3) 

Where  the  can-       Where  by  the  constitution  of  a  corporation  the  candidates  to  be  put  in 

ptrt  iTn^mina-   nomination  are  not  limited  to  a  particular  number,  if  some  be  qualified  and 

tion  are  not        some  unqualified,  and  some  of  both  kinds  be  chosen,  the  election  u  good  as 

limited.  ^^  those  who  are  qualified,  and  void  only  as  to  the  others. 

If  the  number  of  electors  be  limited,  and  in  that  limited  number  there 

be  some  who  vote  without  being  qualified,  it  would  seem,  from  the  reason  of 

the  thing,  that  the  election  is  void  for  the  whole,  unless  there  be  so  many 

good  votes  for  the  candidate  chosen,  as  would  constitute  a  majority  of  tke 

whole  limited  number.     And  if  the  number  of  candidates  be  limited,  there 

seems  still  stronger  reason  why  the  election  should  be  void  for  the  whok^ 

where  there  are  unqualified  candidates,  even  if  none  of  the  latter  be  chosen; 

for  perhaps,  had  there  been  no  unqualified  candidates,  others  might  havt 

been  chosen  in  preference  even  to  those  of  the  candidates  who  were  dnlj 

qualified.  (4) 

Where  an  elec-       Where  an  election  is  once  entered  upon,  there  is  no  way  to  stop  it  and 

ie°ed  u******  U*'  P^^vent  the  election  of  a  person  eligible,  but  by  voting  in  favour  of  anotbff 

cannot  be  Candidate ;  no  protest,  though  by  a  majority  of  the  electors^  will  defeat  the 

stopped.  election  of  a  candidate  chosen  by  a  minority ;  for  whenever  cleclors  are 


trial  of  the  elected  the  right  of  the  electors  Rex  v.  Monday^  Cowp.  537.    lUx  v.  WiAm, 

filling  corporate  ofiices  shall  not  be  inquired  cit  2  Burr.  1020.,  aed  vide  Rtx  v.  ^««ini» 

into  or  given  in  evidence,  unless  judgment  10  East,  217.     Rex  v.  Parry,  14  ibid.  SBl» 

of  ouster  against  them  has  been  obtained.  Oldknow  v.  Wdinwrightf  S  Buir.  1017.    1 

It  was  considered,  that  the  last  of  two  in-  Stephens  on  ElectionSi  353 — S€S. 

formations  which  had  been  brought,  the  first  (3)  Tancred    on     Quo  Warranto^    1*& 

against  a  mayor  de  facto,  and  the   second  Rex  v.  Rridge^  1  M.  &  S.  76.  I  StephfOi  <V 

against  a  capiud  burgess  who  voted  for  him,  Elections,  353 — 363. 

should  be  first  tried.  (4)  2  Kyd  on  CorporatioDS,  S.     Rf^* 

(1)  11  A.  &£.  508..  Bedprd  {Mayor  of),  8  Mod.  34.    I  5l»- 

(2)  Regina  v.  BotcaweUt  cit.  2  Burr.  1021.  phens  on  Elections  353—363. 
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present,  and  do  not  vote,  they  virtually  acquiesce  in  the  election  'made  by  Valimtt  akd 
those  who  do.  (1)  eTe^o^  °' 

A  collective  vote  cannot  be  Uken  upon  a  list  of  names,  if  there  be  an    ;— 

indefinite  number  to  be  elected,  because  the  mode  of  putting  up  collectively  ^^p^^i^^*^ 
a  list  of  names  '*  is  calculated  to  produce  not  a  real,  but  an  apparent  a  corporate 
unanimity  only,  for  each  individual  will  compromise  his  own  opinion,  in  ^^y- 
order  to  induce  others  to  do  the  same."  (2) 

Bat  where  a  certain  number  of  aldermen  were  to  be  elected  on  a  given  day, 
under  stat  S&6  Will.  4.  c.  76.  s. 25.,  which  prescribed  no  particular  mode  of 
electing  (S),  it  was  holden  in  Regina  y.BrighiweU  (if),  that  the  proper  mode 
was  to  put  to  the  vote  a  list  containing  as  many  names  as  there  were  va- 
cancies to  be  filled  up,  any  elector  being  at  liberty  to  propose  and  have 
put  to  the  vote  a  list  of  his  own ;  Lord  Denman  observing,  "  The  contrary  Judgment  of 
mJe  was  properly  applied  where  an  indefinite  ^lumber  of  honorary  freemen  J^'*^  Denman 
was  to  be  elected.     The  reason  is  obvious.    In  that  case  the  claim  of  eacn  srhSwelL  * 
u  essentially  distinct,  and  his  individual  fitness  or  unfitness  is  alone  to  be 
determined.     This  cannot  be  d(Hie  when  electors  are  required  to  vote  for 
or  against  many  candidates  at  once.     They  may  think  it  so  desirable,  that 
A.  should  be  a  member  of  the  corporation,  from  respect  and  confidence  in 
him,  that  his  election  would  be  cheaply  purchased  by  receiving  B.  and  C, 
both  of  whom  they  may  deem  wholly  unfit  for  the  office;  or,  on  the  other  hand, 
may  think  him  so  highly  objectionable,  that  it  is  better  to  exclude  a  long 
list  of  well  qualified  persons  than  permit  him  to  come  among  them.     Every 
thing  would,   therefore,   unavoidably  run  into  bargain  and  compromise, 
where  they  would  be  obviously  unnecessary  and  improper,  and  even  incon- 
sistent with  the  direct  purpose  of  such  an  election,  which  need  not  take  place 
at  all,  and  which  calls  on  the  electors  to  exercise  no  other  judgment  than 
on  the  competency  of  each  individual  proposed.. 

*'  But  it  seems  to  us,  that  when  a  certain  number  of  persons  is  to  be  elected 
9S  an  official  body,  that  very  principle  is  the  only  one  that  can  reasonably  be 
acted  on.  I  may  consider  A.  perfectly  fit  for  one  of  the  places  to  be  filled, 
provided  only,  that  B.  and  C.  should  occupy  another  of  them.  The  point 
on  which  the  voter  must  exercise  his  judgment  is,  not  whether  A.  would 
be  a  good  alderman,  but  whether  A.  and  others  would  form  a  good  board  of 
aldermen.  The  proposer  of  the  list  lays  it  before  the  assembly  as  the  board 
which  he  recommends.  Each  elector  had  the  opportunity  of  proposing  his 
own  board,  or  each  of  those  persons  who  ought  in  his  opinion  to  be  elected 
at  all  eventsy  whatever  others  may  find  a  seat  there." 

By  stat.  5&6  Will.  4.  c  76.  s.  52.  if  any  person  holding  the  office  of  mayor,  Stat  s  &6 
alderman,  or  councillor,  shall  be  declared  bankrupt,  or  shall  apply  to.  take  ^^^'  ^^  ^  '^^• 
the  benefit  of  any  Insolvent  Act,  or  shall  compound  by  deed  with  his  ere-  Co^^te  flU 
ditors,  or  being  mayor  shall  be  absent  for  more  than  two  calendar  months,  cen  absenting 
or  being  an  alderman  or  councillor  more  than  six  months,  at  one  and  the  ^e™>^^fs 
same  time,  unless  in  the  case  of  illness,  from  the  boit>ugh  to  which  he  shall  boroughs, 
belong,  such  person  shall  thereupon  immediately  become  disqualified  and 

(1)  Oldknow  ▼.  Wainwright,  2  Burr.  1017.         (3)   Vide  stat.  7  Will.  4.  &  1  Vict,  c  78. 
Hex  Y.  M(mday9    Co«rp.  530.    ^ancred  on    s.  14. 

Qao  WarraDto,  178.  (4)  10  A.  &  £.  171 

(2)  Bex  V.  Ptayer,  2  B.  &  A.  707.     Rex 
T.  Monday,  Cowp.  530. 
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shall  cease  to  hold  the  office ;  and  in  case  of  such  absence,  shall  be  liable  to 
the  same  fine  as  if  he  had  refused  to  accept  the  office,  and  the  coundl  there* 
upon  shall  declare  the  office  to  be  void.  ' 

A  bankrupt  uncertificated  at  the  time  of  election  is  not  disqualified  from 
being  elected  a  councillor  under  this.  act.  The  disqualification  exists  onlf 
where  the  bankruptcy  occurs  during  the  holding  of  the  office.  (1) 

Where  a  town  councillor  elected  under  stat.  5  &  6  Will.  4>.  c.  76.  had, 
during  his  term  of  office,  been  put  out  of  the  burgess  roll  by  the  oveneen 
for  alleged  non  payment  of  rates,  but  continued  to  exercise  the  office^  the 
court  will  not,  on  affidavit  of  those  facts,  and  of  the  alleged  default,  issoe  a 
mandamus  to  the  mayor,  or  alderman  of  the  ward,  to  proceed  to  a  nev 
election ;  but  the  vacancy  must  be  first  ascertained  by  judgment  on  a  ^ 
warranto  information  :  thus,  in  jRegina  v.  Phippen  (2)  Lord  Denman  ob- 
served, "  I  take  the  regular  practice  to  be,  that  where  an  office  is  full,  there 
cannot  be  a  new  election  without  a  quo  warranto  information  to  determine 
the  title." 

By  stat.  9  Geo.  4.  c.  17.  ss.  2.  &  4.  every  person  who  shall  be  placed, 
elected,  or  chosen  in  or  to  the  office  of  alderman,  &c.  shall,  within  one 
calendar  month  next  before  or  upon  his  admission  into  such  office,  make 
and  subscribe  a  certain  declaration  before  certain  parties ;  and  if  he  shall 
omit  or  neglect  to  make  and  subscribe  such  declaration,  such  placing,  elec- 
tion, or  choice  shall  be  void. 

In  Regina  y,Humphery(i)  it  was  held  by  the  court  of  Queen's  Bench,  that 
the  election  was  not  void  by  refusal  to  make  the  declaration,  or  state  whether 
the  party  will  do  so,  unless  he  had  first  been  admitted  to  the  office  \f^ 
swearing  in.  But  such  judgment  was  reversed  on  error,  by  the  court  of  Ex- 
chequer Chamber,  it  being  decided  by  that  court,  that  the  statute  does  not 
give  the  party  elected  a  month,  at  all  events,  for  deciding  whether  he  wiU 
make  the  declaration  or  not,  but  only  excuses  him  from  making  it  at  the 
time  of  admission,  if  he  has  made  it  within  a  month  before ;  that  the  words 
*<  upon  his  admission  "  mean  at  the  time,  and  not  within  a  reasonable  time 
after ;  and  that  the  authorities  who  admit,  may  prescribe  (he  order  in  vhich 
the  ceremonies,  forming  parts  of  the  admission,,  shall  take  place ;  and  that, 
if  the  party  offer  himself  to  the  proper  court  to  be  admitted,  not  having 
made  the  declaration  within  a  month  before,  and  being  asked  whether  he 
will  make  it  or  not,  declines  to  say,  but  requires  the  court  to  admit  him, 
which  they  refuse,  the  election  is  thereupon  void,  and  a  precept  may  issne 
for  a  new  election. 

By  stat.  10  Geo.  4.  c  7*  s.  14.  any  subject  professing  the  Rontaa 
Catholic  religion  may  be  a  member  of  any  lay  corporation,  and  hold  any 
civil  office,  or  place  of  trust  or  profit  therein^  and  do  any  corporate  act,  or 
vote  in  any  corporate  election,  upon  taking  and  subscribing  the  oath  ap- 
pointed by  that  act,  instead  of  the  oaths  of  allegiance,  supremacy,  and  ab- 
juration. 

If  a  corporator  in  possession  of  one  office  accept  and  act  in  another,  the 
court  of  Queen's  Bench  will  grant  an  information  in  nature  of  quo  lear- 
ranto,  if  in  their  discretion  they  shall  consider  th^  two  offices  incompatible 


(1)  Rex  V.  Chitiy,  I  N.  &  P.  78.     5  A. 
&  E.  609. 


(2)  "7  A.  &  E.  966. 

(3)  10  ibid.  335. 
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A  long  consistent  usage  will  influence  the  decision  of  the  court ;  but  minisr  VAUDirr  akd 
ferial  and  judicial  offices  cannot  be  united  and  exercised  at  the  same  time  ^^^ui^^^  op 

-         ,  "  .     -  XiiLXCTIONS. 

by  the  same  person.  (1)  

Tlie  distinction  between  a  superior  and  an  inferior  office  is  not  now  consi-  J<i^ciflofl|^ 
dered  material  in  deciding  which  of  two  incompatible  offices  is  to  be  vacated ;  united  in  the 
nor  does  the  possession  of  one  office  render  a  person  ineligible  to  another  ^^^^  person, 
incompatible  with  it ;  but,  without  reference  to  any  considerations  as  to  ^®  acceptance 
vhich  is  superior  and  which  inferior^  the  acceptance  of  the  office  to  which  patible  office,' 
a  person  has  been  last  appointed  or  elected,  implies  a  surrender  of  and  implies  a  sur- 
Tacates  the  former.  (2)  ^th^'  ""^  '^'^ 

Where  a  defendant  held,  previously  to  the  Municipal  Corporation  Act,  the 
iocompatible  offices  of  burgess  and  town  clerk  in  a  corporation,  though  he 
liad  accepted  the  latter  office  more  than  six  years  prior  to  the  application^ 
jet,  as  the  incompatibility  continued  to  the  time  when  the  rule  was  prayed 
by  his  acting  as  town  clerk,  the  rule  was  made  absolute.  (3) 

The  party  elected  is  bound  at  his  peril  to  take  care  that  it  has  been  a   P^rty  elected 
valid  election  under  which  he  accepts  an  office,  because,  if  a  person  accept  care"tbat  his* 
AD  office  which  is  incompatible  with  an  office  he  previously  filled,  the   election  has 
latter  office  is  vacated ;  and  a  subsequent  removal  from  the  newly  accepted  ^***"  ^^^' 
office  does  not  restore  the  person  back  again  to  the  office  which  he  pre- 
viously vacated,  but  which  is  still  well  filled  by  the  person  introduced  into 
it  in  his  stead.  (4) 

Under  stat.  5  &  6  Will.  4*.  c.  76.  the  court  will  not  grant  a  quo  warranto   Party  must  be 
ioformation  unless  it  be  shewn,  that  the  party  is  in  office  de  facto;  and,  for  JJ^^*^®  ^ 
thb  purpose,  it  is  not  enough  if  the  affidavit  state  simply,  that  he  has  ^^^  ^  ^  ^ 
"  accepted  the  office,"  without  specifying  the  mode  of  acceptance,  although  Will.  4.  c.  76. 
it  be  sworn,   that  the  presiding  alderman  has  declared   the  party  duly 
elected :  thus,  in  Regina  v.  Gutter  (5)  Lord  Denman  observed,  *<  Perhaps  Judgment  of 
every  word  cannot  be  interpreted  by  the  same  rules:  thus,  take  the  two  ^j?^^**™*^ 
words  *  acting'  and  <  admitting ;'  <  acting*  may  be  used  merely  to  show  how  SUaur. 
the  deponent  understands  the  effect  of  what  has  been  done;  *  admitting'  is 
altogether  a  technical  expression.    The  '  acceptance'  of  a  charter  might 
perhaps   have    only  a  technical  meaning;    but  whether   particular  acts 
constituted  or  not  an  *  acceptance'   of  office,   may   be  mere   matter  of 
opinion,  so  far  as  the  deponent  is  concerned.     The  rule  must  therefore  be 
discharged." 

In  Regina  v.  Thomas  (6)  it  appeared,  that  the  borough  of.  T.  until  May 
L  1836,  had  its  own  quarter  sessions,  and  W.  held  the  offices  of  town 
clerk  and  clerk  of  the  peace ;  he  resigned ;  and  thereupon,  by  a  resolution  of 
town  council  on  July  20.  1836,  S.  was  elected  town  clerk,  but  no  step 
was  taken  towards  investing  him  with  the  office.  At  an  adjourned  meeting 
of  the  council,  July  25.  1836,  a  resolution  was  passed,  rescinding  that  of 
July  20.;  and  by  another  resolution  T.  was  elected  town  clerk.  In 
August,  1836,  the  borough  obtained  a  grant  of  quarter  sessions;  and  on 

(1)  Rex  T.  Trelaumey  {Sir  fT.),  3  Burr.  (4)  Rex  v.  Hygheg,  5B.&C,  886.  Rex 
1615.  Rex  Y.  BliMMel,cit,Doug.S97,  Tan-  \.  Hubball,  6  ibid.  139.  Tancred  on  Quo 
ered  on  Quo  Warranto,  224,  225.  Warranto,  232.     1  Stephens's  Corporation 

(2)  TancKd     on    Quo  Warranto,    226.  Acts,  2d  ed.  173. 
Mihcard  v.  Thatcher,  2  T.  R.   81.     Rex  v.  (5)  11  A.  &  E.  505. 
Ptomaa,  ibid.  777.  (6)  8  ibid.  183. 

(3)  Tancred  on  Quo  Warranto,  232. 
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August  15.  T.  was  hj  resolution  of  the  councU  elected  clerk  of  the  peace;- 
It  was  held  on  motion  for  a  quo  warranto  information  against  Ti^  at  the 
instance  of  S.,  for  claiming  to  exercise  the  two  offices,  that  T.  was  legally 
appointed  town  clerk  on  July  25.,  and  clerk  of  the  peace  on  August  15^; 
that  the  offices  were  not  full  at  the  times  of  such  respective  electioiu ;  that 
T.  could  not  be  presumed  to  claim  the  office  of  clerk  of  the  peace,  aa  iod- 
dental  to  the  office  of  town  clerk,  by  the  appointment  of  July  25.,  no  fs^ 
cific  act  appearing  to  have  been  done  by  him  in  the  capacity  of  clerk  of  the 
peace  between  that  time  and  August  15.,  though  it  was  alleged  generaDj 
on  affidavit,  that  he  had  acted  as  clerk  of  the  peace  from  July  25.;  that 
the  prosecutor  could  not  allege  that  notice  had  not  been  given  to  him  or  to 
the  councillors  (according  to  stat.  5  &  6  Will.  4.  c  76.  s.  69.)  of  the  busi- 
ness to  be  done  at  the  meeting  of  July  25.,  inasmuch  as  the  prosecutor  las 
bound  to  prove  that  fact  by  his  affidavits,  and  had  not  done  so;  that  by 
analogy  to  the  general  rule,  Hilary  Term,  7  Geo.  4w  c.  8.,  the  objectioD  could 
not  be  urged  on  motion  unless  specified  in  the  rule  mn,  which  had  not  been 
done  here ;  and  that  the  resolutions  rescinding  that  of  July  20.,  aod  ap- 
pointing T.  town  clerk,  were  under  the  circumstances  a  sufficient  retnoTal 
of  S.  from  that  office. 

A  person  may  be  well  elected,  though  his  swearing  in  should  not  be 
immediately  consequent  upon  his  election ;  for  the  effect  of  requiring  that 
the  election  and  swearing  in  should  take  place  '*  simul  et  semelf"  would  be 
to  exclude  all  absent  and  otherwise  capable  persons  as  objects  of  electioD 
to  corporate  offices,  for  which  in  practice  and  reason  there  seems  no  fooad* 
ation.  (1)  But  it  is  requisite,  that  an  officer  be  sworn  in  before  he  eoters 
on  the  execution  of  his  office.  (2) 

If  in  a  charter  <<  the  election  and  swearing "  are  clearly  intended  to 
be  simtU  et  eemely  such  language  does  not,  ex  ateoemtole,  require  that  the 
election  and  swearing  should  be  contemporaneous,  but  only  that  no  n&d 
election  shall  be  made  of  a  person  under  an  incapacity  at  the  time  of  eke- 
tion,  as  in  the  case  of  an  infant,  and  subsequently  completing  his  title  bj 
taking  the  oath  of  office :  in  fact,  it  is  a  general  rule,  that  "  a  person  aqnble 
of  being  sworn,  if  present,  may  be  elected,  if  absent  (and  where,  on  ikA 
account,  a  swearing  in  could  not  immediately  take  place),  if  he  were  ia 
other  respects  eligible."  (S) 

Although  it  is  a  legal  principle,  that  where  an  aggregate  body  asseaibk 
for  a  specific  object,  they  cannot  do  any  other  act  unconnected  viA 
that  purpose  without  the  concurrence  of  the  whole  body,  yet  it  oily 
applies  to  business  of  a  deliberative  or  judicial  nature ;  consequently,  tke 
mere  ministerial  business  of  swearing  in  an  officer  antecedently  veH 
elected,  can  be  proceeded  upon  by  the  requisite  number  of  persons  vhea- 
soever  and  howsoever  assembled,  if  such  persons  do  not  at  the  verj  time 
expressly  dissent  from  performing  such  ministerial  act,  because  the  a^eat 
of  the  party  before  whom  a  person  elected  is  sworn,  must  go  along  with  the 
act  of  swearing.  (4) 

If  a  person  be  sworn  in  before  the  competent  tribunal,  and  no  disEent  be 


(1)  Tancred    on    Quo  Warranto, 
Bex  V.  Carter,  Cowp.  22a 

(2)  Tancred  on  Quo  Warranto,  21 5. 


200.         (S)  Per  Lord  Ellenboroush  in  *^  *• 
Courtenay,  9  East,  246. 

(4)  Hex  ▼.  EUit,  Str.  994.    lUx  r. 
tettay,  9  East,  246. 
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expressed,  such  silence  will  operate  as  a  virtual  acquiescence  (1) ;  and  there  Vaubrt  akd 
18  DO  distinction  between  swearing  by  and  before  any  constituted  ofEicer.  (2)  e*J.^^"J  **' 

A  Delect  to  be  sworn  in  for  a  great  length  of  time,  as  above  twenty  

years  afler  an  election,  amounts  to  a  waver  or  refusal  to  accept  the  election 
by  the  elected  ;  but  it  does  not  vitiate  the  election  itself,  for  otherwise  the 
qoestion  of  waver  could  not  arise.  (3) 

Whether,  in  compliance  with  stat.  11  Geo.  1.   c.4.  s.  4.,  a  presiding  Presiding  of- 
o&cer,  if  elected,  can  be  sworn  in  before^  himself,  seems  undecided;  it  u^I^^t^n 
has  been  held,  that  he  could  not  be  sworn  before  corporators  nearest  to  Geo.  i.  c.  4. 
Wmself  io  place,  but  not  presiding  at  the  assembly.  (4)  ■•  ^' 

It  is  necessary  to  the  good  order  and  government  of  corporations,  that  Amotion. 
they  should  possess  the  power  of  amotion ;  and  which  was  incident  to  every  ^h^  ^  ^ 
corporation  (5)  previously  to  the  Municipal  Corporation  Act ;  but  it  seems 
fery  qoestionable  whether^  under  that  statute,  "  the  council "  possess  the 
power  of  amotion  —  except  where  it  has  been  expressly  granted  to  them. 

Any  want  of  original  qualification  by  which  a  corporate  ofiice  is  avoided,  Want  of  origin 
renders  the  corporator  <k  facto  holding  under  such  defective  title,  guilty  tion^,e„de^ 
of  usurpation ;  and  an  information,  &c.  is  the  remedy  appointed  for  the  the  party  hold- 
removal  of  him,  whom  the  law  regards  as  an  intruder.     Where  the  party  ^^  •"  usurper, 
has  never  de  Jure  been  enfranchised  nor  invested  with  an  office,  the  cor- 
porate powers  of  amotion  and  disfranchisement  which  presume  the  con- 
trary, and  recognise  him  as  an  existing  corporator,  cannot  be  exerted.  (6) 

But  although  a  person  has  a  corporate  office  by  a  complete  title,  he  may  Offences  for 
by  delinquencies  of  various  sorts  and  degrees  become  unfit  or  incapable  to  ^l>ich  a  cor- 
hold   it      The   causes   of  forfeiture   have   been    distributed    into  three  porate  officer^* 
classes  (7),  Igt,  such  as  relate  merely  to  the  officer's  corporate  or  official  may  be  dis- 
character,  and  amount  to  breaches  of  the  condition  tacitly  or  expressly  "®'**™»«^ 
tDDexed  to  bis  franchise  or  office ;    2dly,  ofiences  which  have  no  imme- 
diate relation  to  his  corporate  or  official  character,  but  are  in  themselves 
of  so  infamous  a  nature  as  to  render  the  ofiender  unfit  to  enjoy  any  public 
franchise,  such  as  peijury,  forgery,  &c. ;  Sdly,  ofiences  of  a  mixed  nature, 
being  not  only  against  his  corporate  or  official  duty,  but  also  indictable  at 
common  law.  (8) 

This  distribution  into  three  difierent  classes  of  the  ofiences  for  which  a 
corporator  or  corporate  officer  may  be  disfranchised  or  removed,  respects 
principally  the  power  of  trial.  (9)  For  those  of  the  first  class,  the  power 
of  trial  as  well  as  of  amotion  belongs  exclusively  to  the  corporation ;  for 
offences  of  the  second  class,  the  corporation  cannot  disfranchise  or  remove 
without  a  previous  conviction  in  a  court  of  common  law ;  with  respect  to 
offences  of  the  third  class  it  is  said,  that  there  has  been  great  diversity  of 
opinion,  "  whether,  for  such  ofiences,  the  ofiender  can  be  removed  without  a 
previous  conviction  at  common  law."  (10) 
In  all  these  cases  in  which  the  corporation  proceed  to  amotion,  after  a 

(1)  Oldkmow  V.  Wainwright,  2  Burr.  1021.  (6)  Tancred  on  Quo  Warranto,  217. 

(2)  Rex  ▼.  EUUj  Str.  994.     Mexy.Bed-  (7)  Bagg't  caae^    11    Co.   99.       Rex   y. 
f»d  ( IhaiM  of),  1  Barnard.  242.  Rickardaon,    1    Burr.  538.     Rex  ▼.  Derby 

(3)  Rex  ▼.  Jordan,  C.  T.  H.  255.  {Mayor  of),  C.  T.  H.  153. 

(4)  Rex  ▼.  Maiden,  4  Burr.  2130.     Tan-  (8)  Tancred  on  Quo  Warranto,  218. 
ered  on  Quo  Warranto^  215.  '  (9)  Rex  y.  Riehardeon,  1  Burr.  538. 

(5)  Rex  T.  rndderley,  1  &d.  14.     Rex  y.  (10)  Rex  y.  Derby  {Mayor  of)y  C.T.H. 
Riekardton,  I  Burr.  517.  15.1. 
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VALiBirr  AND    trial  before  themselves  or  a  court  of  competent  jurisdiction,  the  offence  of 
Invalidity  op    ^j^^  corporator  renders  his  office  voidable  and  not  void ;  and  to  make  t 

vacancy  in  the  office,  an  actual  amotion  by  the  corporation  must  hare 

taken  place  before  the  court  can  grant  an  information,  &c.(l) 


Affidavit  — 
Rule  Nisi  — 
Rule  Abso- 
lute—  The 
Ikformatiok 

—  Stay  of 
Paoceedikcs 

—  Quashing 
Information 
-»  Disclaim  TBI. 

Affidavit  must 
iDontain  a  pre- 
cise statement 
of  fiicts. 

Uovr  intituled. 


The  affidavit  of 
the  defendant 
may  be  called 
in  aid  to  sup- 
ply a  fact. 

Claim  of  cus- 
tom. 


Deponent's  be- 
lief insufficient. 

Deponent 
<*  understands 
and  believes." 


When  the  de- 
fendant has 
been  elected 
contrary  to  the 
provisions  of  a 
charter. 


6.  Affidavit  —  Rule  Nisi  *-  Rule  absolute  — The  Informatiok— 
Stay  of  Proceedings*- Quashing  Information  —  Disclaimeb. 

It  has  been  previously  stated,  that  by  stat  4  &  5  Will.  &  M.  c  18.  no  in- 
formation can  be  filed  without  leave  of  the  court.  The  method  of  obtain- 
ing leave  is,  by  laying  a  proper  case  before  the  court,  verified  by  affidarit, 
upon  which  the  court  will  grant  a  rule  upon  the  party  to  show  caose  irkf 
an  information  should  not  be  filed  against  him ;  and  unless  the  cause  shewed 
by  him  be  such  as  puts  the  matter  beyond  dispute,  the  court  will  make 
the  rule  absolute  for  the  information,  in  order  that  the  question  coDcerning 
the  right  may  be  determined.  (2) 

The  affidavit  should  embody  a  precise  statement  of  facts,  and  will  be 
insufficient  if  too  loose  and  general,  and  such,  that  no  peijury  could  be 
assigned  upon  its  allegations.  (i5) 

The  affidavits  are  merely  entitled  ^'  In  the  Queen's  Bench/'  and  it  is  not 
requisite  to  give  notice  to  the  opposite  party  previously  to  an  application 
being  made  to  the  court  (4) 

Where  the  affidavit  in  support  of  the  rule  omits  to  state  a  material  fact, 
the  prosecutor  may  call  in  aid  the  affidavit  of  the  defendant,  if  by  so  doing 
the  deficiency  can  be  supplied.  (5) 

In  claiming  under  a  custom,  it  is  requisite  on  the  face  of  the  affidavits  to 
state,  that  '*  such  custom  immemorially  existed ; "  and  it  is  not  enough  to 
state  facts  from  whence  the  conclusion  might  be  drawn,  because  it  migbt 
be  consistent  with  a  given  state  of  facts,  that  the  parties  knew  when  the 
custom  originated.  (6) 

It  is  not  sufficient  for  a  deponent  in  an  affidavit  to  state  a  fact  which,  if 
true,  must  have  been  notorious.  (7) 

An  affidavit  purporting  that  the  deponent  "  understands  and  belieTa)" 
or  '*  has  heard  and  believes,"  or  "  has  been  informed  and  believes,''  wiili 
under  the  particular  circumstances  of  a  case,  be  considered  sufficient  (8); 
the  court  observing  in  Rex  v.  Slythe  (9)  '*  that  it  made  a  great  difierenoe 
whether  the  matter  of  hearsay  and  belief  went  to  the  validity  of  the  tide,  or 
merely  to  the  fact  of  the  party  having  exercised  the  office." 

Where  the  application  is  founded  upon  the  fact,  that  the  defendants  ha^ 
been  elected  contrary  to  the  provisions  of  a  charter,  care  must  be  takeo  to 
allege  distinctly  in  the  affidavits^  that  the  charter  was  accepted,  or  facts 
afibrding  pregnant  evidence  of  acting  under  it,  so  as  to  authorise  the  ooort 
10  infer  its  acceptance,  otherwise  the  court  cannot  proceed ;  and  where  a 


(1)  Tancred  on  Quo  Warranto,  218,  219. 
Lord  Bruce' 8  cate,  Str.  819. 

(2)  Bull.  N.  P.  210.  (a.)  (b.) 

(3)  Rex  V.  SargenU  5  T  B,  466. 

(4)  Rex  V.  JontM^  Str.  704. 


(5)  Rex  y.  Mein,  S  T.  R.  596.    Ba^- 
Symmotu,  4  ibid.  223. 

(6)  Rex  V.  Lanty  5  B.  &  A.  4Sa. 

(7)  Rex  V.  Setting,  3  T.  R.  Sia 

(8)  Rex  T.  Harwood{Clerk),2t^  ^'^' 

(9)  6  B.  &  C  24a 
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rule  nisi  had  been  obtained,  it  was  not  only  discharged  for  a  defect  in  the    ArnoAviT — 
affida\it  in  these  particulars,  but  the  court  refused  leave  to  amend  it,  say-  ^""  ^*"*  ^^' 
ing  that  it  would  be  a  dangerous  precedent,  and  that  the  parties  must  make 
a  new  application.  (1 ) 

An  affidavit  will  be  received  in  support  of  facts  already  alleged ;  but  Affidavit  con- 
where  an  additional  affidavit  containing  new  matter  was  tendered,  the  **^"J°«  "^ew 
court  refused  to  receive  it  (2) 

The  motion  for  a  rule  to  inspect  and  tak^  copies  of  book«,  &c.  when  an  Motion  to  in- 
action is  depending,  is  founded  on  an  affidavit  stating  the  circumstances  'P®*^*  ^ffiS^^ 
under  which  the  inspection  is  claimed,  and  that  an  application  has  been 
made  in  the  proper  quarter  for  permission  to  make  the  Inspection,  which 
has  been  refused.  (3)    When  a  motion  for  an  information  in  nature  of  When  a  motion 
quo  warranto  is  depending,  the  court  will  grant  a  rule  absolute  in  the  first  ^^^  ***  infor- 
instance  (4?) ;  but  when  no  action  is  depending,  the  proper  mode  of  pro-  depending, 
oeeding  is  by  moving  for  a  rule  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  the  officer  who  has  the  custody  of  the  books  to  permit 
the  party  applying  to  inspect  and  take  copies  of  the  necessary  entries.  (5) 

The  affidavit,  upon  which  this  motion  is  founded  ought  to  state  clearly  Substance  of 
the  right  under  which  the  inspection  is  claimed,  and  that  the  inspection  has  ^^i^^^^ 
been  refused.  (6)     And  when  the  motion  is  for  a  writ  of  mandaJtius  to 
inspect,  grounded  upon  affidavits^  the  rule  is  only  a  rule  nisi* 

If  a  rule  be  made  to  shew  cause  why  an  information  should  not  be  filed  Rule  to  inspect 
in  nature  of  quo  warranto^  the  court  will  make  a  rule  for  the  prosecutor  to  ?^  ***^  ^  1?" 

ji  .ill  1  J  ti  1  fonnation,  &c. 

uupect  and  take  copies  of  books  and  records,  as  soon  as  the  rule  to  shew  and  of  monda- 
cause  is  granted  (7) ;  but  if  a  rule  be  made  to  shew  cause  why  a  mandamus  "m*** 
should  not  be  awarded,  the  court  will  not  make  a  rule  for  the  prosecutor  to 
inspect  and  take  copies  of  books  and  records,  until  the  rule  be  made  abso- 
lute, and  a  return  made  to  the  mcmdamus.  (8) 

If  a  person  has  no  direct  interest  to  inspect  public  records,  a  rule  nisi  will 
only  be  granted  in  the  first  instance  (9) ;  but  it  is  otherwise  when  some 
«aiue  or  proceeding  has  been  instituted^  in  which  the  applicant's  right  may 
be  involved.  (10) 

Vexation  and  expense  having  been  occasioned  to  defendants  in  inforraa-   Rule  Nisi. 
mations  in  the  nature  of  quo  warranto,  by  the  practice  of  raising  issues   The  objections 
upon  various  matters,  distinct  from  the  irround  on  which  the  information   *"*en<^ed  to  ^ 

J  ^         i^  .    .  ,        ,  ,  ,       .       «  .         "»de  to  the 

vts  granted  by  the  court,  it  was  ordered  by  a  general  rule  of  court,  "  that  title  of  the  de- 
from  thenceforth  the  objections  intended  to  be  made  to  the  title  of  the  ^ndant,  must 
defendant  shall  be  specified  in  the  rule  to  shew  cause,  and  that  no  objec-  the'rule  to   " 
tion,  not  so  specified,  shall  be  raised  by  the  prosecutor  on  the  pleadings,  sheir  cause, 
without  the  special  leave  of  the  court,  or  of  some  judge  thereof."  (11) 

If  the  name  given  to  a  corporation  in  the  rule  be  mistaken,  the  rule  Misnomer, 
will  be  discharged.  (12) 

A  conditional  order  having  been  granted  for  an  information,  calling  on 

(1)  BtT  V.  Barzey,  4  M.  &  S.  253.  (8)  Rex  y, Surry  {Justice* of  \  Saver,  145. 

(2)  Rex  y.  Newling,  3  T.  R.  314.  (9)  Rex  ▼.  AQgood,  7  T.  11.  746. ' 

(3)  Roe  V.  Aylmar,  fiamesi  236.  (10)  Rex  v.  Nottingham  (  Toton  of),  1  W. 

(4)  Rex  V.  Trevannion,  2  Chitt,  366.    Rex  Black.  59.,  vide  anii,  1685—1695.  tit  £▼!- 
V.  LmetUf  ID  Sast,  235.  dxnce. 

(5)  Ibid.  (11)  Reg.  Gen.  H.  T.  7  &  8  Geo.  4.     6 

(6)  Brewera*  Comp,  v.  Beuton,  Barnes,  236.  B.  Sa  C.  267. 

(7)  Rex  ▼.  HoOister,  C.  T.  H.  245.     Rex  (12)  Rex  V.Bedford  (Dukeof),  1  Barnard, 
r.  Surry  {JuMtices  of),  Sayer,  145.     Rex  v.  242. 

SkeUey,S  T.  R.   141. 
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AfnoATxr  —    the  defendant  to  sheir'quo  warranio  he  exercised  the  franchise  of  a  freemu, 
Ruut  Nisi.  &c  ^^^  ^^  ^^^^  ^^  marriage,  of  the  corporation  of  Dublin:— It  was  hcld,l. 

that  upon  an  order  so  framed  it  could  not  be  decided  whether  nich  u 
admission  into  the  corporation  were  <k  were  not  honorary,  within  the  mean- 
ing of  Stat.  2&  S  Will.  4.  c.  88.  s.  9^  because  the  order  in  its  form  qnestbos 
the  existence  of  the  fhtnchise,  rather  than  any  privilege  conferred  by  it;  t 
that  to  such  an  order  it  is  a  full  answer,  that  tiie  party  has  been  admitted 
to  his  freedom  by  the  corporation,  and  by  virtue  of  that  admission  exeTcus 
the  franchise  in  question.  (1) 
Application  There  does  not  appear  to  be  any  objection  to  moving  on  the  last  day  of 

™th^li»rdaT    *®™^  ^^^  ^^^  "*^®'  *^  ®**^^  ^*^®*  ^^y  ""  information  should  not  be  ahi- 
of  term.  bited.  (2)   When  granted,  it  b  drawn  up  and  served  (but  personal  service  is 

Service  of  nile,  not  necessary)^  an  affidavit  of  the  service  must  be  made,  and  the  proceedmgs 
^^*  are  conducted  as  in  cases  of  criminal  informations.  (3) 

RuLi  Abso-  The  court  will  make  a  rule  absolute  for  an  information,  although  ^ 

i-oTM.  party  before  (4)  or  after  the  rule  nisi  granted  has  resigned  his  office ;  lad 

in  the  latter  case,  although  the  resignation  has  been  accepted,  because  a  r^ 
signation  is  not  an  answer,  although  it  might  regulate  the  court  in  the  im- 
position of  the  fine. 
Thx  Infoema-       The  information  is  in  the  same  form  (5),  whether  it  be  broaghtforaa 

usurpation  without  any  original  title,  or  for  a  subsequent  forfeitoret  wbere 
the  original  title  is  not  disputed.  (6) 
Name  of  re-  In  an  information  under  stat.  9  Anne,  c  20.  it  is  not  requisite  tostate^ 

lafcor.  that  the  information  was  filed  with  the  leave  of  the  court  (7)    Bat  the 

name  of  the  relator  must  be  mentioned  as  such  in  the  information.  (8) 
No  neceflsity  to       There  is  no  necessity  to  set  out  particularly  in  the  information  the  whok 
whoie^coiMtitu-  ^^"■^"t'^^on  of  the  place,  or  to  shew,  whether  the  office  is  by  charter  orpre- 
tioa  of  the         scription ;  but  if  it  be  alleged  to  be  an  office,  which  appears,  upon  the  face 
place.  ^f  iiig  information,  to  concern  the  public,  it  is  sufficient  against  the  penoa 

that  usurps  it  (9) 
An  information       Where  informations  had  charged  the  defendants  with  the  usurpation  of 
™*y  '^/Sd  •"  ^^^^  liberties,  as  well  as  with  the  liberty  of  being  a  corporation,  they  were 
jjart.  sustained  for  the  usurpation  of  the  liberties,  because  an  informatioD  aught 

be  good  in  part,  and  bad  in  part ;  and  as  the  informations  were  good  fortbe 
other  liberties,  it  was  not  worth  while  to  question,  whether  they  were  ffxi 
as  to  that  part  which  questioned  the  corporate  existence.  (10) 

(1)  Regina  y.  Cowtn^  1  Jebb  &    Symes  have  usurped  and  still  do  usnrpupoatiK 

(Irish),  223.  said  lady  the  queen,  to  the  great  danage  vA 

(3)  Tanered  on  Quo  Warranto,  255.  prejudice  of  her  royal  prerogatiTe,  vfc0^ 

(3)  1  Gude's  Cro.  Prac.  158.  upon  the  said  attorney  of  the  said  Isdj  tie 

(4)  Rex  V.  Powell,  Sayer,  239.  queen,  for  the  said  lady  the  queeo,  ynp  the 

(5)  The  form  of  the  information  is  thus :  advice  of  the  court  in  the  premises  sad  ^ 
"  A .  B.,  attorney  general  of  the  lady  the  queen,  process  of  lavr  against  the  said  — — ^,''  ^ 
who  sues  for  the  lady  the  queen  in  this  behalf  behalf  to  l>e  made,  to  answer  to  the  M  MT 
comes  here  into  court  of  our  said  lady  the  thequeen,by  what  warrant  he  claims  to  biv^ 
queen,  before  the  queen  herself,  at  Westmin-  use,  and  enjoy  the  liberties,  privile^  >*^ 

ster,  on in  this  same  term,  and  for  the  franchises  albresaid.**  S  Kydon  CovpflttUtiK 

said  lady  the  queen  gives  the  court  here  to  403,  404. 

understand  and  be  Infimned,  that for  (6)  Co.  Entr.  527-^5M.    2  Kyd  0  Cff- 

the  space  of  —  now  last  past  and  more,  porations,  404. 

have  used  and  still  do  use,  without  any  war-  (7)  Symmett  v.  jRi^esa,  Cowp.  501. 

rant  or  royal  grant,  the  following  liberties  (8)  9  Anne,  c.  20.  a.  4. 

and  franchises,  to  wit,  ,  of  all  which  (9)  Rex  v.  Bm^t  S  Ld.  Bayn.  1^ 

liberties,  privileges,  and  franchises  aforesaid,  Str.  836. 

the  said ,  during  all  the  time  aforesaid,  (10)  Tanered  on  Q,uo  Wana]ilo>S7t^^^' 
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The  infonnatioii  must  set  forth  with  certainty  the  particular  franchises    AmDAvn* — 

eieitbed  by  the  defendant ;  and  an  information  was  held  bad  for  uncertainty,      °"    isi,&c. 

which  called  upon  a  person  to  shew  by  what  authority  he  claimed  to  be  The  particular 

portreeve  of  Honiton,  and  to  have  all  the  liberties,  privileges,  and  franchises,  ^^'^ j^"P' 

belonging  to  the  said  office  without  shewing  what  they  were.  (1)  usurped  must 

'      The  information  concludes  by  the  attorney  general,  or  the  coroner,  be  stated. 

paying  that  due  process  of  Uw  may  be  awarded  against  the  defendants.       inform^**^^ 
Upon  the  information  being  filed,  a  writ  of  subpcena  is  issued  to  compel  p^^^^^ 

an  appearance,  and  an  attachment  in  default  thereof. 
Upon  an  appearance  being  entered  for  the  defendant,  the  prosecutor  may  Appearance 

directly  enter  his  rules  to  plead,  as  in  cases  of  information  for  misdemeanour: 

—in  fact,  the  defendant  was  never  entitied  to  an  imparlance. 
If  the  defendant  do  not  take  out  a  summons  for  time  to  plead,  the  pro-  When  judg- 

secutor  can,  at  the  expiration  of  the  eighteen  days'  rule  to  plead,  sign  judg-  ^^^J^ 

ment  (2) 

When  a  proper  case  has  been  laid  before  the  court  for  an  information,  they  The  court 
never  exercise  any  control  over  it  afterwards,  as  to  the  manner  in  which  it  »^«'  interfere 
is  to  be  conducted.  (3)  matio*n  a^7it 

Several  quo  toarrarUo  informations  having  been  filed  on  the  same  grounds  is  granted, 
for  exercising  the  office  of  alderman  of  the  same  corporation,  one  was  tried,   Stat  of  Pao- 
a  verdict  found  for  the  crown,  and  a  rule  nisi  granted  for  a  new  trial,  or  to  *^'"'^°"- 
enter  a  verdict  for  the  defendant     A  rule  nisi  was  then  obtained  for  a  stay 
of  proceedings  in  the  other  informations  pending  the  above  application ; 
but  the  court  discharged  the  rule,  the  prosecutor  undertaking  to  proceed 
with  only  one  other  information  until  further  order ;  but  they  refused  to 
direct,  that  either  party  should  be  bound  by  the  result  of  such  one  pro- 
ceeding. (4') 

It  is  improper  to  move  to  quash  by  consent  an  information  which  has  Improper  to 
once  been  granted ;  but   if  both  sides  consent,  the  court  will  allow  the  P°^  ^°  qvath 
recognisance  which  has  been  entered  into  to  be  discharged.  (5) 

An  information  can  be  brought  for  the  purpose  of  enabling  a  person  to  Disct-Anm. 
disclaim ;  and  it  is  no  objection  to  the  proceeding,  that  it  is  a  friendly  pro-  No  objection 
seeding,  because  it  might  be  the  only  mode  of  a  party  who  was  in  office  to  ^^^j^  ^  °'" 
iisclaim  (6)  ;  and  where  it  appeared,  that  the  defendant  was  a  very  yoiing  friendly  pro- 
aan,  and  that  he  neither  had  acted,  nor  intended  to  act,  the  court  allowed  <^^ding. 
dm  to  enter  a  disclaimer  without  costs.  (7) 

According  to  the  nature  of  the  case,  the  defendant  may  either  disclaim   Pleading  as  to 
s  to  all,  or  plead  as  to  all  the  franchises  mentioned  in  the  information  ;  or  P?^'  ?"**  *^"" 

1       ^        ^         _^        J  J.     t  .  .  /^v  claiming  as  to 

e  may  plead  as  to  part,  and  disclaim  as  to  part  (8)  part. 

There  must  be  separate  informations  in  order  to  enable  each  defendant  There  must  be 
>  disclaim,  because  it  is  necessary  that  there  should  be  a  disclaimer  •ep*™^  ipiot- 
pon  record  ;  otherwise,  no  punishment  could  be  inflicted  upon  the  person  or^^^r  to  permit 

each  defendant 

(1)  Rex  ▼.  Staffden^  Gilb.  Rep.  145.  hereby  undertaking  to  file  an  information  in  ^  disclaim. 

(2)  GuJe's  Cro.  Prac  160.    Tanored  on  one  of  these  prosecutions  only,  and  to  pro* 
no  Warranto,  278.  ceed  to  trial  on  such  one  information  only, 
(S)  Rex  V.  Brown,  4  T.  R.  276.     Rex  v.  until  the  further  order  of  this  court.** 
tUam^  H  Burr.  1485.,  sed  vide  anti,  2435        (5)  Rex  y.  BrickeO,  4  Burr.  2297.    Rexr, 
«438.  Edffor,  ibid 

(4)  Rex   T.    Cou9ins,  7  A.  &  £.  285.     It  (6)  Rex  v.  ManhaH,  2  Chitt.  370. 

H  ordered   (Ibid.)  that  the  rule  mst  for  (7)  Rex  ▼.  Holt,  ibid.  366. 

lying   proceedings    as   above    mentioned  (8)  Co.  Entr.  529.  (b.)     Com.  Dig.  Quo 

mid  be  now  discharged,  "  the  prosecutor  Warranto  (C),  4. 
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ArriDAvjT  — .    who  had  usurped  the  fVanchise ;  for  the  court  could  not  set  a  fioe  for 
Rdlk  Nm,  &c>  the  usurpation  unless  there  was  such  a  disclaimer  (1);  but  one  infonna- 

tlon  can  alone  be  tried,  and  the  rest  suspended  upon  an  undertaking  of  the 
In  cases  of  difl-  other  parties  to  disclaim,  according  to  the  event  of  the  trial  (2);  and  & 
judnn«it  of  judgment  of  ouster  is  always  awarded  in  cases  of  disclaimer,  the  entry 
ouster  is  of  which  is  as  follows: — '*  Upon  which  the  said  plea  of  the  said  &c.  in  • 

•warded.  form  aforesaid  pleaded,  and  all  and  singular  the  premises  being  seen,  ud 

by  the  court  here  understood,  it  is  considered  that  the  said  &c.  afore- 
said, with  and  in  the  liberties,  privileges,  and  franchises  aforesaid,  and 
with  and  in  any  of  them,  in  the  said  infonnation  specified^  do  in  no  way 
intermeddle,  but  from  the  same,  and  from  each  of  them,  be  altogetiwr 
excluded." 


The  Plead-  7*  The  PleADINGS. 

ixos. 

Stat,  9  Anne,  By  stat.  9  Anne,  c  20.  s.  4.  "  those  against  whom  an  information  by  Tir- 

^'     *  "'   -         tueof  that  act  shall  be  sued  and  prosecuted,  shall  appearand  plead  asoftke 

same  term  or  sessions  in  which  the  said  infonnation  shall  be  filed,  unless 
the  court  where  such  information  shall  be  filed,  shall  give  further  time  to 
such  person  or  persons,  against  whom  such  information  shall  be  exhibited 
to  plead."  (3) 
Sut,  32  Gea  3.  By  Stat  32.  Geo.  3.  c.  58.  s.  1.  <<  the  defendant  to  any  information  in  tbe 
c.  58.  s.  1.         nature  of  a  quo  warranto  for  the  exercise  of  any  office  or  franchise  in  any 

city,  borough,  or  town  corporate,  can  plead  that  he  had  first  actually  taken 
upon  himself,  or  held,  or  executed  the  office  or  franchise  which  is  the  sub- 
ject of  such  information,  six  years  or  more  before  the  exhibiting  of  such  in- 
formation, &c;"  ''  which  plea  shall  and  may  be  pleaded,  either  singly,  or 
together  with  and  besides  such  plea,  as  he  might  have  lawfuIly^  pleaded  be 
fore  the  passing  of  this  act,  or  such  several  pleas  as  the  court  on  motion 
shall  allow." 

By  section  2.  the  prosecutor  can  reply  a  forfeiture,  surrender,  or  avoid- 
ance by  the  defendant,  of  the  office  or  franchise  happening  within  six  years 
before  the  exhibiting  the  information. 
Pleading;  Under  this  statute  the  defendant  can  plead  double :  thus,  in  Bex  t. 

double.  Autridge  (4),  the  defendant  to  an  infonnation  calling  on  him  to  shev  by 

what  authority  he  exercised  the  office  of  a  free  burgess  of  Launcestofi* 
having  under  the  common  rule  to  plead  several  matters  pleaded  two  prescrip- 
tive titles  in  two  separate  pleas.  An  application'was  made  to  strike  out  one 
of  the  pleas,  because  stat.  32  Geo.  3.  c.  58.,  which  for  the  first  time  es- 
abled  a  defendant  in  certain  cases  to  plead  several  pleas  to  an  infomation 
in  nature  of  quo  warranto^  only  extended  to  cases  where  defendant  pleaded 
that  he  had  holden  the  office  for  six  years ;  when,  and  when  only,  ^ 
may  plead  other  pleas :  —  upon  which  Lord  Kenyon  said,  *<  that  the  statute 
ought  not  to  receive  so  narrow  a  construction;  for  that  the  legisbture 

(1)  Rex  V.   PowdU  Sayer,  239.     Rex  t.     piratton  of  the  last,  a  peremptoiy  nik  «» 
Warlow^  2  M.  &  S.  75.  plead  must  be  moved  for  in  teni,  oCbovise 

(2)  Ibid.  the  defendant  has  until  the  nest  term  to 
(B)  The  time  to  plead  is  thus  regulated  :     plead.     Rex  v.  Gineter,  6  T.  R.  594^ 

after  defendant  has  appeared,  two  four-day        (4)  8  T.  R.  467. 
rules  to  plead  must  be  given ;  after  the  ex* 
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inteDded  to  give  a  defendant  in  such  a  proceeding  the  liberty  of  pleading    "^"^  Plbad- 

sereral  pleas,  whether  with  or  without  the  plea  of  the  Statute  of  Limitations,  

the  concluding  words  in  the  act  being,  ^  or  such  several  pleas  as  the  court 
00  motion  shall  allow.'" 

It  is  only  to  informations  within  stat.  9  Anne,  c  20.  that  stat.  32  Geo.  3.  It  is  only  to 
c.  58.  applies ;  and  consequently,  it  is  only  in  the  cases  of  corporate  offices  JJ^jth^^'^i^Q 
that  the  defendant  can  plead  double,  for  to  such  offices  the  provisions  of  Anne,  c.  20.» 
stat  9  Anne,  c  20.  are  confined.  (1 )  *?*'  ^^  S2 

CjCQ.   ^     (*     Kfl 

To  enable  a  man  to  defend  himself  against  a  qtu>  toarranto,  he  must,  as  applies, 
far  as  regards  the  quality  of  his  estate,  have  a  frank  tenement ;  for  being  Defendant 
a  writ  of  right  in  its  nature,  it  must  be  answered  in  chief,  which  a  copy-  must,  as  for  as 
holder,  by  reason  of  the  baseness  and  exility  of  his  estate,  is  unable  to  q,udity  of  his 
do ;  and  if  a  quo  warranto  be  brought  against  a  tenant  for  years  in  a  manor,  estate,  have  a 
to  shew  by  what  authority  he  held  a  court  baron,  he  must  pray  aid  of  his  tenement 

lessor,  otherwise,  if  he  plead  in  defence,  he  will  be  ousted  of  his  liberty  by 
judgment  (2) 

Where  the  information  is  general,  the  claim  may  be  so  likewbe(S): —  Where  the  in. 
but  a  plea  stating,  that  the  defendant  was  put  into  possession  by  a  man.  saa!aid^°he 
damns  without  setting  out  any  title  by  election,  is  bad.  (4)  claim  may  be 

To  an  information,  a  defendant  is  not  allowed  to  plead  a  general  issue,  ^  bkewise. 

..    1  ,        .,.  ..  InsuJBicient 

«uch  as  not  guilty,  or  non  usurpavtt.  statement  of 

A  gito  warranto  is  in  the  nature  of  a  writ  of  right ;  it  contains  two  things  a  title  by  man- 
in  itself,  a  claim  and  an  usurpation,  and  the  defendant  must  justify  or  dis-  ^^*'' 
claim.  If  there  have  been  an  user  of  a  franchise,  the  authority  for  such  user  cannot  be 
must  be  shewn ;  an  usurpation  is  not  a  matter  of  fact  but  of  law,  because  it  pleaded, 
consists  not  simply  in  the  use  of  a  liberty,  but  in  the  use  of  it  without  right 
.  or  title.  (5) 

If  the  defendant  disclum,  and  deny  having  used  the  franchise,  issue  When  defend- 
may  be  taken  on  the  user;  because,  if  he  have  used  the  franchise,  that  user  ^j  j^™* 
must  have  been  an  usurpation,  and  by  establishing  the  user  the  whole  having  used 
charge  will  be  proved.  **»«  franchise. 

But  where  the  defendant  states  his  title,  the  usurpation  is  only  a  matter 
of  consequence ;  it  depends  upon  the  nature  of  the  claim ;  user  is  confessed 
because  it  is  justified  ;  if  the  justification  be  proved,  it  is  no  usurpation ;  if 
it  fail,  then  is  the  usurpation  established,  because  there  will  appear  an  user 
without  a  lawful  warrant  (6) 
If  the  defendant's  plea  be  insufficient,  it  amounts  to  a  confession  of  the  Effect  of  in- 

_  . .  /*,  V  sufficient  plea. 

usurpation.  (7)  ' 

If  the  defendant  plead  in  bar,  he  must  shew  his  title  to  the  particular  Plea  in  bar. 

office  or  franchise  which  he  is  charged  with  usuiping  ;  and  it  is  a  general 

rule,  tbat»  in  qtto  warranto^  a  defendant  ought  to  shew  a  full  and  perfect 

title  in  himself.  (8) 

The  defendant  may  plead  in  abatement  of  the  information  ;  but  the  plea  Plea  in  abate- 
ment. 

(t)  Rei^,  JRtcAardMm,  9  East,  469.    Rex  (5)  Sir  Genate  Clifton's  ease,   3  Leon. 

T.  HtpAmore,  5  B.  &  A.771.  184.     4  ibid.  199.     Regina   \.  Blagden^    )0 

(S)  Rex   ▼•   StowrUm^  YeW.  190.     Bro.  Mod.  298. 

Abr.  Qjio  Warranto  (pi.  1.).  (6)  Tancred  on  Quo  Warranto,  308,  309. 

(3)  Bex  V.  Maidenhead  (Corporation  of\  (7)  i7«x  ▼.  PAOips,  Str.  394. 

Ttdm.  81,  82,  (8)  i>  case  del  Abbot  of  Strata  MereeUa, 

(4)  Regina.   v.  DarU^,  2  Jebb  8g  Symes    9  Co.  24.    Rex  v.  Leigh,  4  Burr.  2146.   Rex 
(Irish),  61 1.  V.  Birch,  4  T.  R.  608. 
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Thb  Plxad- 
nros. 

Change  of 
name  in  corpo- 
ration. 


The  same  pa- 
tent ihould  not 
be  pleaded  in 
the  same  plea 
as  a  grant  and 
confirmation. 


Chartered  fran- 
chises and 
liberties. 


Prescriptive 
franchises. 


PrescriptiTe 


will  be  set  aside,  if  the  affidavit  which  must  be  annexed  to  the  plea  be  Bot 
properly  entitled.  ( 1 ) 

If  a  corporation  having  franchises  or  privileges  bj  grant  or  prescrip- 
tion, be  afterwards  incorporated  by  another  name,  as  if  thej  were  *'  btiliffs 
and  burgesses,'*  and  then  become  <<  mayor  and  commonalty ;  **  or  '*  prior 
and  convent,"  and  afterwards  be  translated  into  a  '^  dean  and  chapter;" 
and  the  quality  and  name  of  the  corporation  be  thus  altered  and  changed, 
yet  the  new  body  will  enjoy  all  the  franchises,  &c.  which  the  old  corpora' 
tion  had,  either  by  grant  or  prescription.  (2)  They  cannot  claim  franchises 
lying  in  prescription  by  a  name  received  within  time  of  memory,  but  most 
do  so  by  their  ancient  name,  until  such  a  time  (when  it  was  changed), 
and  then  by  their  new  name ;  and  should  also  shew  how  the  name  was 
changed.  (3) 

The  same  patent  cannot  be  pleaded  in  the  same  plea  as  a  grant  and  con- 
firmation, because  it  would  be  bad  on  demurrer  for  duplicity.  (4) 

Where  a  charter  directed,  that  elections  should  take  place  in  such  manner 
as  was  used  before  a  former  charter,  a  plea  alleging,  that,  before  this  last 
charter,  the  mayor,  &c.  used  to  elect,  except  at  those  times  when  then  was 
any  bye-law  to  regulate  the  mode  of  elections,  was  held  bad  for  unoertaintr. 
The  defendant  should  have  shewn  distinctly  in  his  plea,  what  was  the  usage 
in  fact,  that  the  other  party  might  know  on  what  precise  ground  to  go 
down  to  trial.  (5) 

The  nature  of  the  franchise  claimed  must  be  attended  to,  some  franduBO 
lying  in  prescription  and  others*  in  charter.  Any  thing  which  niay  be 
claimed  without  matter  of  record  may  be  claimed  by  prescription ;  as  the 
privilege  of  being  a  county  palatine  (6),  or  a  corporation  ienere  plaaio,  or 
of  having  treasure  trove,  waifs,  and  estrays,  wreck  of  the  sea,  a  court  leer, 
and  other  courts,  &c. 

**  But  franchises  and  liberties  which  cannot  be  seised  before  the  cause  of 
forfeiture  appears  upon  record,  cannot  be  claimed  by  prescription,"  bot  are 
to  be  allowed  by  force  and  effect  of  a  charter :  of  such  a  nature  are  the 
franchises  to  haye  bona  et  caiaUa  proditarum  feUmumyfelonttm  de  se^  Juffit^ 
varum,  Sfc, ;  to  have  conusance  of  pleas,  deodands,  and  various  others.  (7) 

All  franchises  have  been  granted  either  before  or  after  the  time  oi 
memory ;  if  before  the  time  of  memory,  they  must  be  claimed  by  prescrip- 
tion, and  the  party  claiming  them  must  prescribe ;  and  for  such  as  lie  in 
grant,  they  must  be  claimed  by  charter  of  confirmation  under  the  great  teal, 
granted  within  memory,  or  allowance  in  eyre  (8),  or  allowance  in  the  Kii^*! 
Bench ;  and  in  some  cases  before  the  justices  in  the  Common  Pleas  and  in 
the  Exchequer ;  and  by  such  proofs,  the  claim  may  be  supported  witboot 
shewing  the  charter  granted  before  time  of  memory.  (9) 

**  If  a  man  has  franchises  by  prescription,  and  the  king  grants  the 


(1)  Bex  V.  JmtSy  Str.  1*161. 

(2)  LtdtreVs  case,  4  Co.  87.  (b.)     Had- 
dock's case.  Sir  T.  Raym.  435. 

(3)  Mellor  v.    Spatemany    1    Saund.  339. 
Bro.  Abr.  Prescription  (pi.  70.). 

(4)  Rex  V.  Trinity  House,  1  Sid.  86. 

(5)  Rex  V.  Birch,  4  T.  R.  608. 

(6)  Com.  Dig.  Franchise  (D.),  4.  7.    Co. 
LittlM.  (b.) 

(7)  Co.  Lilt.  114.     2  Inst.  281.    Foxhy's 


case,  5  Co.  109.  (b.)  Le  ease  dd  Mei  * 
Strata  MerceOa,  9  ibid.  24.  Com.  I^ 
Franchise  (A.  1,  2.). 

(8)  Rex  ▼.  Brings,  8  Bulst  297. 

(9)  Tancred  on  Quo  Warranto*  2SS- 
Bro.  Abr.  Prescription  (M.),  4, 5,  6.  Fh^ 
V.  MittoH,  1  Salk.  183.  Jama  t.  7¥sBsf, 
Skin.  51.  239.  Le  case  del  AbbU  de  SrOi 
MerceUa,  9  Co.  28.  (a.) 
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liberties  to  him  by  charter,  he  canDot  afterwards  claim  them  by  prescrifH    The  Pi.sai>- 

tion."  (1)  ^!^ 

In  one  plea  the  defendant  may  rely  upon  an  election  under  a  custom ;  ^^^  I?V^th** 
and  in  another,  upon  an  election  under  a  l^e-law :  in  one  and  the  same  g^^  ^f  ^^ 
plea  he  may  aver,  that  the  corporation  is  by  prescription  and  also  by  charter, 
charter,  under  various  names  of  incorporation ;  and  that  his  election  took  Defendant  may 
place  under  a  bye-law  made,  not  by  virtue  of  the  charter,  but  by  the  whole  d^tion^umkr 
body  by  their  prescriptive  name  and  title.  (2)  custom,  and 

As  a  charter  has  its  binding  efficacy  from  its  acceptance  by  the  body  ^l^^^,^^^ 
to  which  it  is  addressed,  the  fact  of  the  due  acceptance  is  always  expressly  bye-lav. 
averred  (3) ;  but  under  the  Municipal  Corporation  Act  such  averment  need  Acceptance  of 
not  be  made,  because  it  is  compulsory.  .  charter  should 

If  an  election  have  taken  place,  not  on  the  day  appointed  by  charter  j.j^  ^  ^^g, 
or  usage,  but  on  the  day  following,  pursuant  to  the  directions  of  stat.  11  stats,  ii  Geo.i. 
Geo,  1.  c  4.,  or  7  Will  4,  &  1  Vict  c  78.,  the  fact,  that  no  election  did  t.^l.^'^^l 
take  place  must  be  alleged ;  that  the  proper  persons  assembled  by  virtue  y^^'  ^1 78. 
of  the  statute ;  that  the  mayor,  bailiff,  or  other  proper  officer  attended  and 
presided ;  or  that,  being  absent,  the  person  having  a  right  to  vote  being  the 
nearest  then  present  in  place  or  office,  held  the  court,  presided  at  the  meet* 
iog,  and  proceeded  to  make  the  election. 

If  the  election  be  conducted  by  the  authority  •of  a  tnandamuSf  issued  by 
virtue  of  stat.  11  Geo.  1.  c  4.,  or  by  stat  7  Will  4.  &  1  Vict  c.  78.,  the 
plea  (4)  must  negative  the  fact  of  any  election  on  the  day  appointed  by 
statute,  charter,  or  usage ;  or  on  the  day  following,  under  the  first  section 
of  the  statute :  it  must  be  likewise  averred,  that  the  mandamus  issued,  the 
mandatory  part  of  which  must  be  set  out,  and  that  the  writ  was  delivered  to 
the  proper  officer  of  the  corporation. 

The  plea  then  alleges,  that  notice  in  writing  of  the  day  and  time  of  elec- 
tion was,  by  the  person  appointed  by  the  court,  affixed  at  the  proper  place 
by  the  space  of  six  days  (this  being  the  length  of  time  during  which  puWc 
notice  is  required  by  the  act  to  be  given,  when  a  corporation  proceeds  to 
an  election  under  a  mandamus) ;  and  that  afterwards  the  election  came  on. 
The  day  and  the  time  of  taking  the  election  must  then  be  specified,  and  the  cir- 
cumstances of  the  election  and  swearing  in,  that  the  court  may  judge  whether 
the  provisions  of  the  statute  have  been  complied  with ;  and  the  plea  should 
conclude  with  an  averment,  that  the  defendant  was  thereupon  '*  then  and 
there  duly  admitted  to  the  execution  of  the  office,  according  to  the  said 
statute."  f 

The  plea  in  bar  after  title  made  concludes  with  a  general  traverse,  <<  with-  Conclusioii  of 
out  this,  that  he  did  or  doth  usurp  upon  our  said  lord  the  king,  the  said  P^^*- 
office,  liberties,  privileges,  and  franchises,  in  manner  and  form  as  by  the  said 
infonnation  is  above  supposed." 

If  the  defendant  have  pleaded  and  shewn  a  title,  the  crown  cannot  take  When  state- 
issue  on  the  general  traverse,  but  the  title  must  be  answered.  (5)  "®°*  of  title 

,  ^  ^    ■'  must  be  an- 

A  prosecutor  in  a  quo  warranto  information  is  allowed  to  reply  specially,  swered. 

and  to  put  as  many  matters  in  issue  as  he  pleases ;  **  but  the  new  matter  Prosecutor  al- 

(1)  Com.  Dig.  Prescription  (G.).  (4)  Bex  v.  SaUash  (Mayor  of),  2  Gude^s 

(2)  Sex  V.   Wutwood,  4  B.  &  C.  781.  Cro.  Prac.  296. 

(3)  Ibid.  791.    Bex  v.  Baney,  4  M.  &  S.         (5)  Tancred  on  Quo  Warranto,  308. 

78  2 


S468  QUO  WARRANTO. 

Tbi  Fliad-    introduced  in  the  replication,  ought  to  be  consistent  with  the  matter  con- 
'*°*'  tained  in  the  plea.    If,  for  instance,  a  defendant  set  up  a  bad  tiUe  under  an 


lowed  to  reply   old  charter,  when,  in  fact,  a  new  charter  has  been  granted,  altering  the  old 
gpeeiaMj,  and     mode  of  election,  the  crown  may  introduce  the  new  charter  in  the  xepli- 
matten  in  iasae  cation,  because  it  is  consistent  with  the  matter  contained  in  the  plet,  hot 
as  he  pleases,  if  there  is  something  to  be  superadded  to  that  matter.'*  (1) 
SJe^M^*  ^  ^^  where  the  defendant  demurred  to  the  prosecutor's  replication,  aod 

it  appeared  that  the  plea  was  defective^  it  was  holden,  that  the  replicatioQ 
being  unanswered,  it  was  an  answer  to  the  plea.  (2) 

An  information  was  brought  against  a  defendant  for  usurping  the  offiee 

of  bailifif  of  a  borough ;  to  the  plea  of  the  defendant,  shewing  the  natare 

of  the  office  aud   the  manner  of  his  appointment,  there  were  sixteen 

general  replications  by  the  crown  traversing  the  several  facts  stated  ss  in- 

ducement  in  the  defendant's  plea,  and  thirty  special  replications  setting  q]^ 

various  customs  as  to  the  election  and  appointment  of  the  bailiff,  and  there 

Where  demur-   was  a  general  demurrer  to  the  whole.     The  court,  though  inclined  to  think 

"^  ^*\nbeinff  *^®  special  replications  bad,  because  they  neither  confessed  and  avoided, nor 

applied  to  the    denied  the  mode  of  appointment  stated  in  the  pleas,  yet  were  cleatiy  of 

generdi  as  well  opinion,  that  the  demurrer  was  wrong  ia  being  applied  to  the  general  «s 

eial  replica-       ^^11  as  to  the  special  replications,  and  that  therefore  there  must  be  judgment 

tions.  for  the  crown.  (3)  • 

A  material  fiu!t      It  is  a  fundamental  principle  of  pleading,  applicable  to  replications  tt 
must  be  denied.  ^^  ^  ^  pj^^^  ^^^  ^^^  material  fact  in  the  adversary's  pleading  shonW 

be  selected,  and  that  it  should  be  expressly  confessed  and  avoided  or 
denied.  (4)! 
Amendment  of      After  a  demurrer  by  the  king  to  a  plea  to  an  information,  the  party,  be- 
^  ^^  fore  he  has  joined  in  demurrer,  may  by  leave  of  the  court  amend  ius  pies, 

because  all  is  in  paper ;  and  though  it  has  been  doubted,  whether  he  can  bo 

amend,  after  having  joined  in  demurrer  (5),  yet  it  seems,  that  the  oooft 

upon  the  production  of  proper  affidavits,  will  allow  amendments  to  be  made 

on  the  pleadings,  although  a  demurrer  may  have  been  joined,  and  even  after 

argument  (6) 

After  tr^  the        But  after  trial,  if  the  title  upon  which  the  defendant  relied  be  fonnd 

fou2^  aI  titk   ^^^^^  ^^^>  ^^^  judgment  must  follow  the  title  set  up ;  and  judgment  csn- 

set  up.  not  be  arrested,  and  a  repleader  awarded,  although  it  should  appear  opoa 

the  whole  record,  that  the  defendant  has  a  good  title  to  his  office. 

There  is  a  distinction  between  a  civil  action  and  an  information :  in  the 
former,  if  the  plaintiff  have  no  cause  of  action,  he  cannot  have  judgment;  in 
the  latter,  the  king  has  no  need  to  traverse  any  thing  but  the  title  set  up; 
and  if  the  defendant  fail  in  it,  or  in  any  link  of  it,  judgment  must  be  gi^en 
against  him.  (7) 

(1)  Per  Buller  J.  in  ^ex  v.  Knight,  4  (6)  Eex  v.  SUames^  9  Bsroard.  445. 
T  R.  424.  Str.  976.     C.  T.  H.  42.    7  Mod.  223.   Rtx 

(2)  Rex  ▼.  SmUh,  2  M.  &  S.  583.  v.  Armstrong,  Andr.  109.     Rtx  t.  FkUxf^  I 

(3)  lUx  V.  Af  fay,  4  B.  &  C.  351.  Burr.  292.     Rex  v.  Greet,  8  R  &  C  STtt 

(4)  Tancred  on  Quo  Warranto,  315.  jR«ar  Rex  v.  Blatehford,  4  Burr.  2147.  JUx  r, 
V.  Hughet,  4  B.  &  C.  368.  Birch,  4  T.  R.  610.                                 _. 

(5)  -Hex  V.  Triuity  House,  1  Keb.  137.  (7)  Rex  v,  Leigh,  4  Bwrr.  9liS.  Tancrtd 
1  Sid.  54.  on  Quo  Warranto,  320. 
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8.  Evidence.  EyiDEwcx. 

Evidence  to  prove  the  existence  of  a  particular  franchise  is  ^ther  direct  Proof  of  (ran- 
or  presumptive.  Direct  evidence  consists  in  the  production  of  the  letters  diiJI^t"  r  pr^ 
patent  or  charter,  by  which  it  is  created,  from  the  proper  place  of  deposit    sumptiTe. 

The  fact  also  admits  of  proof,  and  is  constantly  proved,  in  the  absence  of 
direct  evidence,  by  evidence  of  prescription,  or  of  constant  usage,  from 
which  a  title  by  prescription  or  grant  may  be  presumed ;  because  the  proof 
of  an  ancient  grant,  without  date,  does  not  necessarily  destroy  a  rigbt 
claimed  by  prescription,  for  the  grant  may  have  been  before  the  time  of 
legal  memory,  or  in  confirmation  of  a  prior  grant  (1) 

To  facilitate  the  proof  of  the  title  of  those  who  hold  under  letters  patent.  Title  under 
it  is  enacted  by  stat  3  &  4  Edw.  6.  c.  4.  and  by  stat  18  Eliz.  c.  6.  that  all  ^«***"  P«*«"*- 
patentees,  or  those  claiming  under  the  title  of  patentees  any  estate  in  or  to  ^^^  6  c.  4. 
lands,  tenements,  and  hereditaments,  or  in  or  to  any  other  thing  whatsoever,  and  stat.  is 
bj  letters  patent  granted  since  February  4.  27  Hen.  8.,  or  at  any  time  there-  ^"'  ^  ®* 
after  to  be  granted,  should  convey  to  themselves  such  claim  or  title,  as  weU 
against  the  king  as  against  every  other  person,  by  shewing  forth  an  exem- 
plification or  constat  under  the  great  seal  of  England  of  the  enrolment 
of  the  letters  patent,  as  if  the  same  letters  patent  were  pleaded  and  set 
forth.  (2) 

A  judgment  of  ouster  is  not  only  admissible  but  also  conclusive  evidence  Judgment  of 
against  a  third  person,  unless  it  can  be  impeached  for  fraud.  (S)  ouster. 

Where  the  defendant  made  title  to  the  office  of  bailifi*,  from  an  election 
under  the  bailifiship  of  Batty  and  Armstrong,  and  an  issue  was  joined, 
whether  they  were  bailifis  or  not  —  the  record  of  the  judgment  of  ouster 
against  them  was  held  to  be  evidence.  (4) 

It  has  been  said,  that  "  where  there  has  been  a  judgment  of  ouster,  he  [the 
ousted]  is  no  longer  in  possession  of  the  office,*'  and  that  this  was  the  reason 
why  such  judgment  was  admissible  in  evidence  in  an  information  against  the 
elected ;  but  that,  "  when  a  person  is  in  possession  of  the  office,  his  title 
cannot  be  thus  questioned."  (5) 

In  a  subsequent  case  (6),  an  issue  being  raised  upon  the  record,  that  the 
presiding  officer  at  the  defendant's  election  was  not  then  mayor,  the  title  of 
that  officer,  whether  mayor  de  jure  as  well  as  de  facto,  was  held  to  be  put 
in  issue ;  evidence  to  impeach  it  was  'considered  admissible,  though  no 
judgment  of  ouster  had  been  actually  obtained ;  and  it  having  been  shewn, 
that  the  presiding  officer  was  himself  not  duly  elected,  there  was  judgment 
against  the  defendant  at  whose  election  such  defective  officer  had  presided 
as  mayor. 

Oyer  is  not  in  strictness  demandable  of  any  record  (7) ;  and  it  has  been  Oyer  is  not  de- 

(1 )  AddingUm  v.  Clode,  2  W.  Black.  969.         (6)  Rex  v.  SmUh,  5  M.  &  S.  271. 

3  Stark.  £▼.  946.  Sd  ed.  (7)  The  reason  seems  to  be,  because  the 

(2)  Vide  Co.  Xatt.  225.  (b.)    HaJTueoK,  party  pleading  has  not  the  custody  of  it. 
5  Cok  53.  Bro.  Abr.  Oyer  de  lleoords,  8.     Jeten*  v. 

(3)  Rex  V.  York  {Mayor  of)^  5  T.  R.  72.  Harridge,  \  Saund.  8.  (b.)      WymarVt  can, 

(4)  Btx  ▼.  Hebden,  Str.  1109.  5  Co.  74.  (a.)    Xh,  LtyfidSt  cate^  10  ibid. 

(5)  Per  Ilolroyd  J.  in  Rex  v.  Hughes,  4  92.  (a.)     Rex  ▼.  Philips,  Str.  394. 
B.  &  C.  379. 
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Etzsckck. 

mandable  of 
any  record. 

Letters  patent 
enrolled  In 
Chancery. 

Acceptance  of 
a  charter. 


Charter  cannot 
be  accepted 
partially. 


Corporation 
booka. 


Bye-lairs. 


Usage,  evidence 
cxf  a  bye-law. 


expressly  decided,  that  where  a  defendant  deduces  his  title  under  a  charter, 
he  is  not  bound  to  makeprofert  of  it;  and  if  he  do  so,  the  prosecutor  is  not 
entitled  to  oyer.  (1) 

If  there  be  no  letters  patent  enrolled  in  Chanoerj,  that  **  might  be  a 
ground  to  come  to  the  court  of  King's  Bench  to  apply  for  a  copy  of  then; 
but  that  must  be  made  by  affidavit"  (2) 

In  general,  the  acceptance  of  a  charter  is  proved  by  evidence  of  acting 
under  it ;  and  that  is  evidence  in  the  case  of  a  new  as  well  as  of  an  oM 
charter;  or  it  may  be  shewn  by  proving  a  vote  to  that  effect  passed 
at  a  public  meetings  by  a  public  declaration,  or  any  other  unequivocal 
act  (3) 

And  where  a  new  charter  is  granted  to  an  old  corporation,  the  oorpota- 
tion  may  accept  it  as  a  grant,  or  as  a  compensation ;  and  if  they  make  their 
elections  according  to  the  method  prescribed  by  the  new  charter^  it  is  eri* 
dence  of  their  consent  to  accept  it  as  a  grant  (4) 

Evidence  of  a  partial  acceptance  of  a  charter  is  not  admissible.  (5) 

So  the  acceptance  by  each  individufd  of  his  particular  franchise  most  be 
shewn ;  for  the  crown  cannot  oblige  a  man  to  be  a  corporator  against  his 
consent ;  but  in  laying  the  foundation  for  the  information  by  applying  for 
the  rule  ntn,  an  user  of  the  franchise  must  be  alleged^  and  proof  of  tke 
user  at  the  trial  will  be  proof  of  the  acceptance.  (6) 

The  corporation  books  are  the  proper  records  of  the  transactions  of  the 
body,  for  the  purpose  of  proving  the  election,  swearing  in,  admissioD,  dif* 
franchisement,  and  restoration  of  particular  members  of  the  body.  (7) 

Corporation  books  are  generally  allowed  to  be  given  in  evidence^  when 
they  have  been  publicly  kept  as  such,  and  the  entries  made  by  the  proper 
officers.  (8) 

Corporation  books  being  of  a  public  nature^  examined  copies  of  theeotiies 
therein  may  also  be  given  in  evidence,  and  consequently  the  court  will  not 
enforce  the  production  of  the  original  books  (9),  unless  it  appear  necesnry, 
that  they  should  be  inspected  on  account  of  a  rasure,  new  entry,  or  the  like^ 
which  must  be  verified  by  affidavit 

An  entry  in  the  public  books  of  a  corporation  is  not  evidence  for  them  (10), 
unless  it  be  an  entry  of  a  public  nature. 

The  deed  of  a  corporation  cannot  be  given  in  evidence,  without  some 
evidence,  that  the  seal  affixed  to  it,  is  the  seal  of  the  corporation. 

If  a  bye-law  be  pleaded  and  issue  taken  thereon,  proof  that  from  tke  time 
of  the  supposed  bye-law  the  axsage  of  elections  has  been  according  to  such 
supposed  law,  affords  presumptive  evidence,  that  there  was  such  a  law, 
although  it  cannot  be  produced.  (11) 

Usage  is  evidence  of  a  bye-law  not  extant, whether  it  did  really  once  exist, 
or  is  only  supposed  to  have  existed,  to  account  for  and  give  a  legal  origin  to 


(1)  Rex  ▼.  Amety,  1  T.  R.  149. 

(2)  Ftr  Buller  J.  ibid.  150. 

(3)  Hex  V.  Hughes,  7  B.  &  C.  708. 

(4)  Rex  Y.  Larwoody  1  Salk.  167. 

(5)  Rex  Y.  Wegtwoody  4  B.  &  C.  781. 
Bing.  1. 

(6)  Rex  Y.  Askew  J  4  Burr.  2200. 

(7)  Symmers  y.  Rtgem,  Cowp.  489. 


(8)  Rex  Y.  Moikersell,  Str.  93. 

(9)  Broeas  y.  Lomtbm  {Mayertf),  ibid. 
307. 

(10)  Marriage y.Lawreneet  S  B.ft  A. !«- 
{U)  Le  ease  de  Corporations,  4  Co.  78. 

HuU  {Mayor  of)  y.  Homer^  Cowp.  110.  Jfcr 
v.  Tondynj  C  T.  H.  316. 
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the  usage  (1) ;  and  sixty  years'  user  has  been  considered  ample  evidence  of      E^insNcs. 
a  bye-law.  (2) 

As  a  general  principle,  an  inspection  of  documents  for  tbe  purposes  of  Inspkctiok  or 
evidence  Is  never  granted  in  criminal  cases,  because  no  one  can  be  caUed  ^'^^ords  ahd 
upon  to  produce  evidence  against  himself  (S) ;  but  "  informations,  &c    not 
being  considered  of  a  criminal  character,  are  exempted  from  the  application 
of  this  rule. 

In  order  to  obtain  an  inspection  of  public  records,  or  of  court  rolb,  or  of 
corporation  reowds,  or  of  books  or  papers  in  the  custody  of  other  persons 
an  application  can  be  made  to  the  court  for  a  '^  mcmdamus*'  (4) ;  or  where 
there  is  a  cause  in  court,  for  a  rule.  (5) 

Bat  to  give  charters  or  corporation  books  a  public  character,  it  must 
appear,  as  previously  observed,  if  they  be  questioned,  that  they  have  been 
publicly  kept,  and  that  the  entries  have  been  made  by  proper  officers ;  not 
but  that  entries  made  by  other  persons  may  be  good,  if  the  town  clerk  be 
sick,  or  refuse  to  attend,  which  however  must  be  proved.  (6) 

Stat  5  &  6  Will. 4.  c. 76.  s.  35.  directs,    that  when    councillors  ^ure  Stat s&6 
elected,  ^  the  mayor  shall  cause  the  voting  papers  to  be  kept  in  the  office  ^^*  ^'  *•  '^®- 
of  the  town  derk  during  six  calendar  months  at  the  least  after  every  such         *  \ 
election ;  and  the  town  clerk  shall  permit  any  burgess  to  inspect  the  voting 
papers  of  any  year  on  payment  of  U.  for  every  search ;"  and  by  the  foregoing 
statute  it  seems,  that  the  town  clerk  cannot  be  compelled  to  allow  two 
burgesses  at  once  to  inspect  the  voting  papers  deposited  with  him  after  an 
election  of  town  councillors,  or  to  give  more  than  one  of  the  papers  to 
one  pemon  at  the  same  time ;  but  that  the  town  clerk  is  bound  to  allow  any 
burgess^  who  brings  a  list  of  his  own^  to  compare  it  with  the  papers  which 
are  produced  as  the  voting  papers,  and  to  make  extracts  therefrom.  (7) 

In  Reffina  v.  Ledgard  (8),  where  papers,  purporting  to  be  voting  papers 
given  in  at  the  election,  were  produced  from  the  town  clerk's  office,  who 
had  been  elected  town  clerk  some  days  after  the  election,  but  had  not 
received  the  voting  papers  in  the  first  instance,  although  they  had  been 
delivered  to  him  shortly  after  his  own  appointment : — It  was  held,  that, 
under  atat.  5  &  6  Will  4.   c  76.  s.  35^  the  papers  were  not  sufficiently 
identified  to  be  evidence  of  the  votes  given ;  Lord  Denman  observing,  Judgment  of 
"  Stat.  5  Sc  e  Will.  4.  c  76.  s.  35.  makes  the  custody  of  the  town  clerk  the  ?-o'd  Denman 
proper  custody ;  and  this,  it  is  said^  makes  the  fact  of  the  custody  evidence  xcdfom^ 
as  to  the  identity  of  the  voting  papers.  I  think  that  is  not  so ;  and  that  we 

(1)  Leeasede  CorporeOioni,  4  Co.  77.  (b.)  Wilft.Sd9.  Crew,q.  i.  r.Saundertt  Str.  1005. 
Memretber  and  Stephens's  Hist  of  Boroughs,  1 2S3.  Whitaker  v.  Igod^  2  Taunt.  115.  18 
2238 — 2230.      Bull.  N.  P.  211.  (a.)     -Her     Vin.  Abr.  Evidence,  146.  [F.  b.]. 

y.  Head,  4  Burr.  2518.     Rex  ▼.  AshweO,  12  (4)  Rex  ▼.  Lueat,  10  East,  235. 

East,  2S.      Hex  v.  Bird,  13  ibid.  367.     Rex  (5)  Tidd,  594—596.     Rex  ▼.  NeweaeOe 

v.  Weeiwood^  4  B.  &  C.  781.   7  Bing.  1.  (HostmeH  of),  Str.  1223.     Rex  v.  Balb,  3  T. 

(2)  P^kin  V.  CuOerti'  Comp,  {Matter  of),  R.  579. 

21  Serjeant   HilPs  MS.  Lincoln's  Inn  li-  (6)  Rex  y.  MothereeO,   Str.  93.     Broctu 

brary,   SS.f.  vide  stat  3  &  4  Will.  4.  c42.  v.    London  {Mayor  of),   ibid.   307.  •    vide 

ss.  26,  27.,  by  which  an  objection  to  a  wit-  etiam  Rex  ▼.  Chrietchwrch  {Mayor  of),  ibid. 

neas,  solely  on  the  ground  of  the  verdict  or  401.      Tancred  on    Quo   Warranto,   334., 

judgment  being  pronounced  for  or  against  tide  an^,  1688.  tit  Evidenck. 

him,    ia    removed;    anti,   1750—1758.  tit  (7)  i^ex  v.  i4mo/4  4  A.  &  E.  657. 

EviDXKCK.  (8)  8  ibid.  535. 

(3)  Rex  T.  PwmeO,  I  W.  Black.  37.     1 
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EviDZMCB. 


Leave  to  in- 
spect will  be 
granted  before 
issue  joined. 


A  legal  title 
may  be  pre- 
sumed from 


user. 


Usage  for 
twenty  years 
is  evidence  of 
an  immemorial 
custom. 

Usage  explana- 


caDnot  engraft  so  much  upon  the  words  of  the  section*  as  to  hold,  that  thb 
is  any  evidence  at  all,  without  some  further  proof.  We  will  not  suppose 
any  fraud.  Had  the  town  clerk  done  any  things  as,  for  instance,  if  be  had 
made  up  the  whole  poll,  perhaps  some  ground  might  have  been  laid  for  the 
argument ;  but  it  is  too  much  to  say,  that  when  the  p^ers  are  produced  to 
shew  the  whole  poll,  they  are  sufficiently  identified  by  the  custody.  I  doubt 
whether  the  mere  custody  makes  them  evidence  at  all ;  for  the  consigoiDg 
them  to  the  town  clerk's  custody,  which  is  what  the  act  does,  is  very  dif- 
ferent from  making  them  public  documents.  I  think,  therefore,  that  the 
evidence  was  improperly  admitted,  and  that  there  must  be  a  new  trial" 

As  a  general  principle,  the  court  will  not  grant  ^  leave  to  inspect"  befon 
issue  joined,  for  till  then  it  does  not  appear,  whether  an  inspection  is  neces- 
sary (1);  but  this  rule  does  not  apply  to  ^*  informations,  &c" 

In  Bex  V.  HoUister  (2),  where  a  rule  had  been  granted  to  shew  cause 
why  an  information  should  not  go  against  the  defendant,  and  the  common 
rule  to  inspect  the  charter  and  corporation  books  had  been  moved  for.  Lord 
Hardwicke  said,  ''  I  think  we  have  done  it  of  late  upon  a  rule  to  shew  cause. 
Take  it." 

In  Rex  V.  Surry  {Justices  of)  (3)  the  court  drew  a  distinction  betweea 
a  mandamus  and  an  information  by  stating,  that,  in  the  case  of  the  former, 
^*  the  court  will  not  make  a  rule  for  the  prosecutor  to  inspect  and  take 
copies  of  books  and  records  until  the  rule  is  made  absolute,  and  a  return  i& 
made  to  the  mandamus  ;  "  but,  <^  that  if  a  rule  be  made  to  shew  cause,  whj 
an  information  should  not  be  filed,  the  court  will  make  a  rule  for  the  pro- 
secutor to  inspect  and  take  copies  of  books  and  records,  as  soon  as  the 
rule  to  shew  cause  is  made." 

So  in  Rex  v  Shelley  (4)  inspection  was  allowed  before  the  rule  for  the 
information  was  made  absolute ;  and  in  Rex  v.  Babb  (5)  the  rule  for  io- 
spection  was  obtained  after  the  rule  nisi  for  the  information,  Mr.  Justice 
Ashhurst  observing,  <<  There  does  not  appear  to  be  any  reason  why  ve 
should  grant  a  rule  for  inspection,  tiU  the  rule  for  the  quo  warranto  in- 
formation is  made  absolute;"  implying,  that  whatever  might  be  the  reason 
or  the  want  of  it,  the  practice  had  been  otherwise,  and  the  rule  was  dis* 
charged  upon  the  merits. 

A  legal  title  to  a  franchise  may  be  presumed  from  user,  although  it  be 
clear,  that  the  title  is  not  prescriptive ;  for  notwithstanding  the  maxim,  nair 
lum  tempus  occurrit  regiy  a  grant  from  the  crown  may  be  presumed  from 
long  continued  enjoyment  (6),  even  against  the  crown,  as  to  a  claim  of 
right ;  still  less  would  such  an  objection  operate  against  the  presumption  of 
the  grant  of  a  franchise  from  the  crown,  where  the  grant  was  not  incon- 
sistent with  the  rights  of  the  crown,  but  rather  shewed  a  beneficial  exercise 
of  the  royal  authority  for  the  benefit  of  the  subject. 

A  regular  usage  for  twenty  years,  unexplained  and  uncontradicted,  is 
sufficient  to  warrant  a  jury  in  finding  an  immemorial  custom.  (7) 

Usage  to  explain  the  words  of  a  charter  is  admissible,  whether  it  appear 


(1)  Hodge$  v.  Athi$,  3  Wils.  398. 
vtlt  y.  Burreil,  1  Ld,  Raym.  253. 
421. 

(2)  C.T.  H.245. 

(3)  Sayer,  145. 


Groen-         (4)  3  T.  R.  141. 
Carth.         (5)  Ibid.  579. 

(6)  Rex  V.  CarpaUer,  2  Show.  48. 
dulph  ▼.  Ather,  2  Wits.  23. 

(7)  Rex  V.  JOiffe,  2  B.  &  C  54. 
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b  the  shape  of  evidence,  or  upon  the  face  of  the  affidavits  or  the  plead-      Etibsncs. 
ing8.(l)    Its  office  is  to  explain  merely ,  and  it  cannot  be  received  to  conr  toryofthe 
tradict  the  words  of  a  charter,  this  being  the  restriction  under  which  parol  words  of  a 
evidence  is  in  any  case  admitted  to  expound  a  written  instrument.  Whether,  <^^*a^^' 
in  a  particular  case,  it  be  of  this  character  or  not,  is  a  question  for  the 
court  (2) 

Usage  is  the  proper  evidence  upon  which  a  prescription  is  to  be  esta- 
blished ;  but  where  a  title  to  an  office  was  founded  upon  a  charter  within 
memory,  and  usage  was  stated  in  the  plea  and  denied  in  the  replication,  and 
on  the  trial  the  issue  was  found  for  the  king,  it  was  held  to  be  an  im- 
material issue  which  had  been  joined,  and  was  rejected  as  such  by  the 
coart(3) 

Proof  of  a  larger  custom  than  that  alleged,  will  not  be  fatal  as  a  vari-  Proof  of  a 

ance.  (4)  larger  custom 

In  Jltx  V.  Rowland{5)  the  plea  alleged,  that  a  court  leet  was  holden  imme-  leged. 
morially,  part  in  the  morning  and  part  in  the  evening,  and  that  the  custom 
had  been  to  elect  the  mayor  at  the  morning  court,  and  that  he  had  been  ac- 
enstomed  to  be  sworn  in  at  the  evening  court  by  the  steward  or  his  deputy, 
issue  having  been  taken  on  the  mode  of  election,  and  also  on  the  mayor 
being  duly  sworn,  it  appeared  at  the  trial  it  had  been  also  the  custom  for 
the  leet  jury  to  present  in  writing  the  candidates  who  had  most  votes  at 
the  morning  court,  but  that  they  had  no  control  over  the  poll : — It  was  held, 
that  this  was  merely  a  ministerial  act  on  their  part,  and  that  it  needed  not 
to  be  alleged  as  part  of  the  custom. 

For  usurping  an  office  upon  the  crown^  the  crown  can  take  what  issues  it  The  crown  can 
thinks  proper  to  shew  such  usurpation  ;  and  there  is  no  instance  of  predud-  "f*®^  "*y  °^ 
ing  the  crown  from  insisting  upon  any  objection  it  should  ht^  advised  to  ghev  an  usur- 

take  issue  upon,  in  order  to  show  that  the  defendant  had  usurped  the  fran-  pation. 

chise.  (6) 
Where  issue  is  taken  upon  the  fact,  whether  A.  B.  was  mayor  at  the  time  Impeachment 

of  the  defendant's  election,  the  question,  whether  he  was  mayor  dejure^  is  of  official  title. 

put  in  issue ;  and  evidence  is  admissible  to  show,  that  he  was  not  mayor  de 

jwre^  notwithstanding  he  was  mayor  de  facto,  (7) 

Although  it  be  held  in  general,  that  the  person  elected  must  take  upon 

himself  to  support  the  right  and  title  of  his  electors  (8),  yet  for  convenience, 

a  distinction  has  been  made  in  cases,  where  the  right  of  election  depends 

upon  corporate  franchises. 
It  has  been  said  to  be  a  general  rule  founded  on  principles  of  justice  and 

convenience^  that  upon  a  quo  warraitUo  against  particidar  members,  the  pro* 

leeutor  cannot  go  into  evidence  to  impeach  the  titles  of  other  corporators 

iefadOy  being  electors. 
If  in  proving  a  custom  it  appear  from  the  evidence,  that,  in  addition  to  When  it  ap- 

he  custom  stated  upon  the  record,  an  act  merely  ministerial  is  to  be  done,  p«ara  that  in 

his  will  not  be  considered  as  a  material  variance  between  the  allegation  and  custom'statcd^ 

(1)  Rex  ▼.  PAifipt,  Str.  S94.  Tneheabwry  {BaUiffof)  ▼.  BrickntU,  1  Taunt 

(2)  /?«:▼.  Oafcounw,  4  East,  327.    -Hear  v.    J^f-v  ^  ,,  -    *    mo 
?r«<,  8  B.  &  C.  363.    Rtx  v.  Htath,  I  Bar-        Cf)  3  iJ.  &  A.  130. 

■rd.  416.     Rex  y.  JtfXtter,  6  T.  R.  268.  (^)  ^"^  "'  ^f^  ^  Burr  '485. 

(7)  Bex  V.  Smith,  5  M.  &  S.  271.,  yide 
(S)  Rex  ▼.  PAflipf,  Str.  394.  etiam  Rex  v.  Xu/e,  Str.  1090.     Andr.  163. 

(4)  Moore*s  caee,  17  Howell's  St.  Tr.  914.        (8)  Symmer$  v.  Begem^  Cowp.  489. 
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£tidswcc. 

on  tbereeord, 
an  act  merdj 
ministerial  is 
to  be  done. 

Acting  as  a 
town  council- 
lor under  stat. 
5k  6  Win.  4. 
c  76.  8. 50. 


Competency  of 


When  two 
qoalifieations 
concur  to 
render  a  man 
eligible*  a  per- 
son who  has 
but  one  is  a 
competent  wit- 


proof;  nor  will  it  be  held  neoeflsary,  that  this  ministecial  fiict  should  appear 
upon  the  &oe  of  the  plea.  (1) 

An  information  in  the  nature  of  a  ^vo  wamuUoinll  be  granted agaiiMi a 
party  for  claiming  to  be  a  councillor  of  a  borough,  on  an  affidavit,  thatbe  hai 
taken  upon  hiuMelf  the  office,  and  acted  in  that  capacity,  and  has  been  leea 
present  at  meetings  of  the  council,  acting  as  a  councillor,  though  the  oatoit 
of  the  acceptance  or  acting  be  not  further  specified,  and  though  it  be  not 
stated,  that  he  has  made  the  declaration  under  stat  5  hS  Will.  4.  e.  76l 
s.5a<3) 

On  trial  of  a  quo  warranto  information  for  exercising  the  office  of  coui- 
dllor  for  a  ward  haring  nine,  the  issue  being,  whether  defendant  was  daly 
elected,  the  prosecutor's  case  was,  that  nine  other  candidates  at  the  eiectioa 
had  a  majority  orer  the  defendant: — It  was  held,  that  the  prosecvtor was 
not  bound  to  prove  in  the  first  instance,  that  the  nine  were  qualified  to  be 
councillors,  but  might  make  a  case,  by  shewing  simply,  thai  they  bad  the 
actual  majority.  (S) 

Under  stat  5  &  6  WilL  4.  c.  76«  no  person  for  any  ofienoe  under  that 
statute  will  be  rendered  incompetent  in  consequence  of  contribution  to  the 
borough  fund,  or  being  a  member  of  the  body  corporate. 

Persons  who  have  executed  offices  in  corporations,  have  been  consideiei 
competent  to  prove  what  they  did,  when  they  were  in  office,  and  what  faai 
been  usually  done  in  their  time,  although  io  such  cases  these  offioera  were 
liable  to  be  punished  by  information,  in  consequence  of  the  oastooi  not 
warranting  their  acts.  (4) 

Such  testimony  is  admissible  on  the  ground  of  necessity  ;  for  althosgh 
when  unlawful  acts  are  done  in  a  corporate  assembly,  the  whole  asaembij 
are  tiable  to  be  punished  by  information,  yet  there  would  be  no  en* 
dence  as  to  such  acts,  if  the  persons  who  were  present  at  sueh  saaeB* 
blies  were  not  allowed  as  good  witnesses. 

Where  two  qualifications  must  concur  to  render  a  man  eligible  to  an  office 
in  a  corporation,  he  who  has  but  one,  is  a  good  witness  respecting  the  li^ 
As  where  to  be  a  common  councilman  of  Appleby,  it  was  neoesaary,  that  a 
man  should  have  had  a  burgage  tenure,  and  have  been  an  inhabitant,  yet,  be 
who  was  an  inhabitant  but  held  no  burgage  tenure,  was  of  necessity  a  good 
witness,  for  in  efiect  he  was  a  witness  against  himself.  But  he  who  bid 
both  those  qualifications  could  not  be  called,  because  he  would  prove  a 
right  in  himself,  and  in  those  who  had  his  qualifications,  exdasive  of  al 
others.  (5) 

Where  separate  informations  of  ^tfo  warranio  are  brought  against  sevenl 
members  pf  a  corporation  on  the  trial  of  one  of  the  informations,  the  otkr 
parties  are  competent  witnesses  on  behalf  of  the  defendant  (6) 

Neither  was  it  held  a  valid  objection  at  Nisi  Prius  to  the  competeney  of 


(1)  Rex  y.  Rowland,  S  B.  &  A.  ISO. 

(3)  Regina  y.  QuayU,  1 1  A.  &  £.  508. 
(3  )  Regina  v.  Ledpard,  8  ibid.  535. 

(4)  Rex  V.  Bray,  C.  T.  H.  358. 

(5)  Stevetuon  y.  Apfitby  {Mayor  of),  S 
lid.  lUym.  1353.  Str.  583.  Hockley  y. 
Lamh,  1  Ld.  Raym.  731.  Rex  y.  Rolfimt, 
Str.  1069.ff  vide  etiam  Shrewibury  (Carpeit' 


iere  of)  y.  ffayward,  Doug.  374.  S*' 
y.  Ph^tpg,  Bull.  N.  P.  289.  (K)  Sex  ^ 
Lomdom,  {Mayor  of),  8  Ley.  SSI.  Ax  t. 
Carpenter,  2  Show.  47.  Taocnd  on  (^ 
Warranto,  363.  £»>ldtf  y.  i»,  2  Lev*  ^ 
(6)  Rex  y.Grvy,  Selw.  N.  P.  11«^  &  ** 
nom.  Rex  y.  Bre^,  C.  T.  H.  358. 
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a  vitaeas  wbo  was  town  derk,  that  he  voted  for  the  defendant  by  whom  he      Evmnrcs. 

Wtt  called.  (1)  Voting  as  an 

elector. 


9.  New  Trial  — Costs  — Judgment  —  Execution.  New  Teial— 

Costs  — -Jud<j- 

After  a  verdict  for  the  prosecutor  in  an  Information,  &c.»  a  new  trial  can  mbnt— jSze- 
be  obtoined  (2) ;  and  if  the  verdict  be  for  the  defendant,  a  new  trial  may  be  ^'®^ 
granted,  because  a  quo  warranto  information  is  merely  in  the  nature  of  a 
dyil  proceeding.  (3) 

lo  some  cases  where  the  merits  have  never  been  tried,  from  the  defec- 
tive state  of  the  record,  the  court,  after  verdict,  instead  of  granting  a  new 
trial,  have  awarded  a  repleader.  (4) 

The  giving  or  withholding  costs  is^  in  most  cases,  regulated  by  stat  4  &  Costs.  ' 
5WiIL&M.  c.  18.  s.  2.,  by  which  "no  information  shall  be  filed  till  the  ^^  ^^^\ 
prosecutor  shall  have  entered  into  a  recognisance  in  the  penalty  of  2(ML  that  ^  jg]  ^  q' 
he  will  effectually  prosecute  such  information,  and  abide  by  and  observe 
saeh  orders  as  the  court  shall  direct ;"  **  and  in  case  the  defendant  shall  ap- 
pear and  plead  to  issne,  and  the  prosecutor  shall  not,  within  one  whole  year 
after  issue  joined,  procure  the  same  to  be  tried,  or  if  upon  such  trial  a  ver- 
dict pass  for  the  defendant,  or  the  informer  procure  a  noli  prosequi  to  be 
entered,  then  in  any  of  the  said  cases  the  court  of  King's  Bench  is  author- 
ised to  award  to  the  defendant  his  costs,  unless  the  judge  before  whom 
such  information  shall  be  tried  shall,  at  the  trial  of  such  information  in  open 
court,  certify  upon  record  '  that  there  was  reasonable  cause  for  exhibiting 
sueh  information;'  and  in  case  the  said  informer  shall  not,  within  three 
months  next  after  the  said  costs  taxed^  and  demand  made  thereof,  pay  to 
tbe  defendant  the  said  costs,  then  the  said  defendant  shall  have  the  benefit 
of  the  said  recognisance  to  compel  him  thereunto." 

To  whatever  sum  the  costs  of  the  defendant  may  amount,  he  cannot  on 
this  statute  have  more  than  the  amount  of  the  recognisance ;  nor,  on  the 
aj^lication  for  an  information,  will  the  court  compel  the  prosecutor  to 
give  security  for  the  costs  over  and  above  the  20/.  (5) 

By  stat.  9  Anne,  c  20.  s.  5.,  **  in  case  any  person  or  persons  against  whom  Sut  9  Anne, 
any  information  or  informations  in  the  nature  of  a  quo  warranto  shall  in  <^  ^*  ^  ^- 
any  of  the  said  cases  be  Exhibited  in  any  of  the  said  courts,  shall  be  found  or 
adjodged  guilty  of  an  usurpation,  or  intrusion  into,  or  unlawfully  holding 
and  executing  any  of  the  said  offices  or  franchises,  it  shall  and  may  be 
lawful  to  and  for  the  sidd  courts  respectively,  as  well  to  give  judgment  of 
ouster  against  such  person  or  persons  of  and  from  any  of  the  said  offices  or 
femchises,  as  to  fine  such  person  or  persons  respectively  for  his  or  their 
asarping,  intruding  into,  or  unlawfully  holding  and  executing  any  of  the 
said  offices  or  fttuichises ;  and  also  it  shall  and  may  be  lawful  to  and  for  the 
Kud  courts  respectively,  to  give  judgment,  that  the  relator  or  relators  in 

(1)  Riehard  EOu't  out,  17  Howell*s  St         (4)  Rex  r.   Qarmarthen  {Mayor  o/),   1 
IV.  827.  Burr.  292. 

(2)  JZcr  T.  MaUem,  4  Burr.  2135.  (5)  Rex  ▼.  HoweO^  C.  T.  H.  247.     Rex  v. 
(S)  Rex  T.  FroMcis,  3  T.  R.  484.     Rex  y.     JP&weO,  Str.  S3.     Rex  ▼.  Morgan,  ibid.  1042. 

iWe,  C.  T.  H.  23.    Rex  ▼.  MaUem,  4  Burr.     2  Kyd  on  Corporations,  412.     Rex  t.  i^e- 
S135.     Tancred  on  Quo  Warranto,  396.  wood,  2  T.  R.  145, 
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Nkw  Trial  —  such  information  named,  shall  recover  his  or  their  costs  of  snch  proseeatin; 
^m^ix^  ^^^  ^^  judgment  shall  be  given  for  the  defendant  or  defendants  in  sofik 
cnnoN.  information,  he  or  they  for  whom  such  judgment  shall  be  given,  ibfl 

recover  his  or  their  costs  therein  expended  against  such  relator  or  reUton, 

such  costs  to  be  levied  in  manner  aforesaid/' 
The  power  of        The  power  of  awarding  costs  under  this  statute  arises  only  when  the 
^ndstot^^   defendant  has  been  adjudged  guilty,  or,  when  a  judgment  has  passed  m 
Anne,  c.  20.      his  favour,  according  to  either  of  which  results  he  is  to  pay  or  ncm 

fendant  has  *  Secondly^  the  statute  does  not  extend  to  all  cases  of  informatioiu  h 
been  adjudged  nature  o^quo  warranto^  but  only  to  such  as  have  been  exhibited  in  any  of  tbe 
«^^^'  <«  said  cases  "  in  any  of  the  «  said  courts." 

said  ^^*    ^       "^^^  grievance  complained  of  in  the  preamble  is  stated  to  be,  that  *'difefi 

persons  had  of  late  illegally  intruded  themselves  into,  and  had  taken  npos 
themselves  to  execute,  the  offices  of  mayors,  bailiffs,  portreeves,  and  otkr 
offices  within  cities,  towns  corporate^  boroughs,  and  places  within  tbat  pirt 
of  Great  Britain  called  England  and  Wales,  &c." 

It  seems  to  have  been  the  course  of  the  crown  office,  from  the  period  ^ 
the  statute  till  S2  Geo.  S.,  to  tax  full  costs  in  cases  of  informatiow  isr 
■offices  in  boroughs  sending  members  to  parliament,  but  not  ioeoipt^ 
rated,  and  in  places  neither  incorporated,  nor  sending  members  to  ptiiis* 
ment  (2) 

''  The  act  is  meant  to  extend  to  all  officers  of  corporations  u  sad^ 
and,  as  far  as  relates  to  all  the  corporate  rights  of  the  burgesses  lod 
freemen,  it  is  very  legally,  clearly,  and  correctly  drawn;  but  it  is  Ml 
within  the  reason  or  meaning  of  the  act,  that  it  should  extend  goMndly  Is 
all  offices  or  franchises  exercised  without  authority  from  the  crown,  witfaiat 
corporation.  It  was  meant  to  be  confined  to  such  franchises  as  wen 
claimed  in  instances  affecting  those  rights  between  party  and  party.*'  (3) 
"  Places "  only  "  The  word  <  places '  in  the  act  extends  only  to  offices  in  places  of  tfe 
apply  to  those    ^^^^^  ^^^^  ^1^  those  before  enumerated,  otherwise  the  leinslatare  vooli 

previously  enu-  ^ 

merated.  have  used  only  one  compendious  word,  which  would  have  included  plsees 

of  every  denomination."  (4) 
'*  Other  offices**       «<  The  terms  *  other  offices '  must  mean  offices  efusdem  geHoris  with  those 
"iSSJI^^a.  befo^  mentioned  (in  stat  9  Anne,  c  2a),  which  are  all  corporate  ofBces''(5)5 

and  consequently,  where  judgment  had  been  given  for  the  defeodant  oa 
an  information  for  using  the  office  of  registrar  and  clerk  of  the  cout  of 
requests  of  Bristol,  it  was  held,  that  he  was  not  entitled  to  costs,  heaum 
the  office  in  question  was  not  a  corporate  office.  (6) 
Limitetion  of  A  similar  limitation  has  been  given  to  the  provision  for  costs  coirttiMi 
costs  under        •     stat.  32  Geo.  3.  c58.  s.1.,  by  which,  statute  a  defendant  is  enihledto 

stat   32  Geo  S 

C.58.  8. 1.         plead,  that  he  first  actually  held  or  executed  the  office  or  franchise  wiueii  is 

tbe  subject  of  such  information  six  years  or  more  before  the  ezhibitiz^  rf 

(1 )  Tanered  on  Quo  Warranto,  388, 389.  (4)  rdr  Lord  Kenyan  in  JKto  v.  W<Jk^  S 

(2)  Bex  V.  mMllU,  5  T.  R.  376.  «.  (a. )    2  T.  R.  375. 
Kyd   on   Corporations,  423.     Tanered  on  (5)  iV  Abbott  C.  J.  in  JSer  t.  M  1  & 
Quo  Warranto,  389.  Be  C.  237.,  ride etiam  JSex  t.  Wdk, ST.B. 


(3  )  iV  Lord  MansGeld  in  Rex  y.  WtSuwu,    375. 
1  Burr.  402.      1  W.   Black.  93.      Rex  ▼•        (6)  Ibid. 
Mari€len,  3  Burr.  1812. 
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saeh  information ;  an4  if?  upon  the  trial  of  such  information,  the  issue  be  Nzw  Tmal  -^ 
joined  upon  such  plea,  and  found  for  the  defendant,  he  wUl  be  entitled  to  Costs— .Jodo. 

*    J  J  ^  MKUT  —  EXE- 

jndgment,  and  to  such  and  the  like  costs  as  he  would  have  been  entitled  to,  cdtzon. 


if  a  verdict  and  judgment  had  been  given  for  him  upon  the  merits  of  his 
title.  (1) 

If  the  grounds  on  which  the  information  be  prayed  by  the  prosecutor  ap-  Vexatious  pro- 
pear  frivolous  and  vexatious,  the  court  will  discharge  the  rule  with  costs.  (2)  ^^e^i^Sir 

And  if  the  applicant  have  kept  from  the  court  evidence  of  usage  with  Suppression  of 
vhicb  be  might  have  been  furnished  from  the  books  of  the  corporation,  the  evidence, 
rule  will  be  discharged  with  costs.  (3) 

•  With  respect  to  costs  after  verdict,  where  one  material  issue  is  found  for  If  when  one  ma- 
the  crown,  on  which  judgment  of  ouster  is  given,  the  prosecutor  is  entitled  ?'"J"?*®  ^ 
to  costs  on  all  the  issues,  whatever  number  of  them  may  have  been  found  secutor  entE- 
for  the  defendant.  (4)  tied  to  the 

The  Stat  9  Anne,  c.  20.  s.  5.  is  imperative,  and  the  court  of  Queen's  upon  which  he 
Bench  in  giving  judgment  for  the  relator  or  defendant  in  an  information  has  fiiiled. 
under  this  statute  is  bound  to  give  judgment,  that  they  shall  recover  the  Stat  9  Anne, 
corts  of  the  prosecution  or  defence  (5) ;  and  upon  a  writ  of  error,  if  the  ™ctin!r  co^ 
judgment  of  the  court  below  be  reversed,  the  court  of  error  must  give  the  on  inspection, 
nme  judgment  as  the  court  below  was  bound  to  have  given.  (6) 

In  one  case  it  is  stated  to  have  been  adjudged,  that  no  costs  can  be 
recovered  by  reason  of  a  writ  of  error  brought  upon  a  judgment  of  the 
Queen's  Bench  in  an  information.  (7) 

The  court  will  not  stay  proceedings  until  the  prosecutor  gives  security 
for  costs,  on  the  ground  that  the  relator  is  in  insolvent  circumstances,  where 
it  appears  that  he  is  a  corporator,  and  no  fraud  is  suggested.  (8) 

The  judgment  of  ouster  is  final  and  absolute  (9) ;  but  the  judgment  in  a  Judoiunt. 
gw  warranto  may  be  good  in  part  and  bad  in  part     Thus,  the  judgment  Judgment  of 
of  ouster  may  be  good  as  a  common  law  judgment ;  but  if  it  proceed  and  \^^  "  * 
give  costs  in  a  case  not  within  stat  9  Anne,  c.  20.,  it  will  be  bad  as  to  that  judgment  may 
put  (10)  be  good  in 

Judgment  upon  an  information,  &c.  is  either  interlocutory  and  founded  ?"^ij^^  **^ 
upon  the  non  appearance  or  default  of  the  defendant  (11),  or  it  is  final  when  judgment  is 
pronounced  after  his  appearance  and  pleading,  and  when  given  upon  the  either  inter- 
merits,  locutory  by 

default,  or  fina]« 

(1)  Aec  T.  RichardMon,  9  East,  469.»  oMl^,  not,  when  a  case  appears  to  be  within  those 
'^4.  tit  PLXADiMds.  circumstances."     Hawk.  P.  C.  b.  iL  c.  26. 

(2)  Rex  V.  LewUy  2  Burr.  780.     Rex  ▼.  s.  13.     Tancred  on  Quo  Warranto,  394. 
^ardroper,  4  ibid.  1963.     Bex   ▼.  Kemp,  I         (6)  Re:if  v.  Amery,  1  Anst  183. 
^46.11.     Rex  V.   CarpaUer,  Str.  1039.         (7)  Rexy.  Pender,  2  Bro.  P.  C.  294.    22 
-^  T.  Mortlock,  3  T.  R.  300.  Tancred  on  Lords*  Joum.  626.     Tancred  on  Quo  War- 
Quo  Warranto,  384.  fanto  400. 

(3)  Rex  T.  Hoyte,  6  T.  R,  430.     Rex  v.         (8)  Rex  v.  Wynne  (Bart.),  2  M.  &  S.  346. 
%*«,  7  B.  &  C.  719.     Tancred  on  Quo        (9)  Tancred  on  Quo  Warranto,  375. 
warranto,  385.  (10)  Rexy.  WUliame,   1   Burr.  409.,  sed 

(4)  Rex  T.  Downee,  1  T.  R.  453.  vide  etiam  Rex  ▼.  Poneonhy,  Sayer,  245. 

(5)  lief  T.  Amery,  \  Anst  183.  So  in  cases  (11)  Upon  judgment  by  nU  dieit  to  an  in- 
^'Vbm  Stat  4  &  5  Will.  3.  c  18.,  the  court  formation,  a  eapiaiur  pro  fine  issues,  which 
B  bound  to  award  costs  to  defendant ;  *<  for  is  only  interlocutory  to  bring  the  party  in 
*We  a  court  is  authorised  by  statute  to  do  to  receive  the  Judgment  of  the  court,  and 

*  nutter  of  justice  to  the  party,  upon  certain  final  judgment  of  ouster  may  afterwards  be 
'^''^lUB^tances,  it  has  no  discretionary  power  passed.     Regina  v.  T^rnfl^  1 1  Mod.  235. 

of  considering  whether  it  ought  to  do  it  or 
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Seiiure  9«o«»- 


Form  of  judg- 
ment depends 
more  upon  the 
'nature  of  the 
franchise*  than 
the  title  of  the 
person  usurp- 
ing it. 

Judgment 
under  stat.  9 
Anne^  e.  SO. 


When  the 
Judgments 
must  be  sere- 
raL 


Forfeiture  of 
the  principal 
charter  is  the 
forfeiture  of 


The  judgment  of  Bdsnre  quausque  is  an  interlocutoiy  jndgmest,  aodii 
required  to  be  giren  bj  the  Statute  of  Gloucester,  6  £dw.  1. 

Where  the  defendant  justifies,  and  fails  in  proving  a  title  to  the  finmcUKi 
the  judgment  of  the  crown  may  be  1.  of  leizure;  2.  of  ouster;  S.ofMiiiR 
and  ouster. 

The  form  of  the  judgment  for  the  crown,  when  the  title  to  a  inDchiiekn 
been  tried  upon  an  information,  seems  now  to  depend  more  apoi  tk 
quality  or  nature  of  the  franchise,  than  upon  the  defendant's  havisg  iben 
a  colour  of  title^  or  the  want  of  it,  to  excuse  hu  usurpation. 

In  Eez  T.  London  (Mayor  of)  (I)  Chief  Justice  Holt  obserred,  "^  Tboe 
are  three  sorts  of  liberties,  ^  a  liberty  granted  from  the  crown,  which  dotk 
subsist  in  the  crown ;  a  liberty  created  de  novo^  and  doth  exist  notwithstand- 
ing it  be  forfeited ;  and  another  that  cannot  exist  but  in  the  persons  to  whoa 
it  is  granted. 

^<  In  the  first,  judgment  to  seise  or  oust  is  proper,  for  then  it  behngi  t» 
the  crown ;  if  the  other  be  forfeited,  judgment  is  for  a  seizure,  and  lo 
more;  for,  notwithstanding  the  forfeiture,  it  exists  in  the  crown:  fortk 
latter,  judgment  is  proper  to  be  given  only  for  ouster,  and  that  is  tke 
proper  judgment" 

The  form  of  the  judgment  depends  more  upon  the  nature  of  the  fnaekii^ 
than  upon  the  title  of  the  person  usurping  it  (2) 

Where  the  information  is  brought  against  individuals  (or  against  a  bodf 
by  its  corporate  name)  for  claiming  to  be  a  corporation,  a  franchise  wU^ 
cannot  subsist  in  the  hands  of  the  crown,  the  judgment  ought  to  be  tkit 
of  ouster.  (3) 

In  cases  within  stat  9  Anne,  c.  20.,  where  a  person  against  vhon  sa 
information  has  been  exhibited  shall  be  found  guilty  of  an  usuipatioo,  or 
intrusion  into,  or  unlawfully  holding  and  executing  any  of  the  said  offioe^ 
it  shall  be  lawful  for  the  said  courts  as  well  to  give  judgment  of  ouster  tf 
to  fine  such  person  for  his  usurpation. 

When  it  u  found  by  a  jury  that  an  usurpation  has  taken  plaoe^  vl^ch 
continues  to  the  time  of  the  information,  the  proper  judgment  iii  that  sf 
seizure  or  ouster,  notwithstanding  other  material  issues  have  beeofosBA 
for  the  defendant  (4*) 

Where  a  quo  toarranto,  or  an  information  in  the  nature  of  it,  is  broeg^ 
for  several  franchises,  it  is  as  several  writs  or  several  informatioos,  to  which 
there  may  be  several  pleas  and  several  judgments ;  because  the  defendtft 
may  claim  one  franchise  by  one  title^  and  another  by  another.  (5) 

Where  several  franchises  are  granted  by  the  same  charter,  aod  oae  if 
subordinate  and  incident  to  another,  the  forfeiture  of  the  principalis^ 
forfeiture  of  the  subordinate  and  incident;  but  when  the  franchises sie 


(1)  Bex  ▼.  Londim  {Mayor  of),  1  Show. 
256.     4  Mod.  53.     Skin.  293.  310. 

(2)  Rex  V.  StavertoHy  Yelv.  190.  Bex  t. 
Stanton,  Cro.  Jsc.  259.  Bex  r.  London 
( Mayor  of),  8  HowelPa  St.  Tr.  1167. 

(3)  Sir  George  BeyneFa  ease,  9  Co.  97. 
Co.  Entr.  539.  (b.)  Tancred  on  Quo  War- 
ranto,  370— 373. 

(4)  Rex  ▼.  Pauyn  {Mayor  of),  Str.  582. 


Bex  ▼.  Pindar,  8  Mod.  234.  Bex  »•  *** 
2  Ld.  Rayin.  1445.  Tancred  on  Qi»  J*" 
ranto,  374.  In  Bex  ▼.  GwrttowyC*^  | 
246.)  the  court  said,  «•  after  diligwt  i*^  ■ 
▼e  can  find  no  precedent  of  a  i«4?**  , 
ouster  guotuqme  upon  the  files  rf  this  «^ 
(5)  CoK  of  the  DMim  Corfertiiim,ri»' 

7,  8.    2  Kyd  on  Corporstioii%  <^^ 
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independenty  and  the  one  may  stand  without  the  other,  the  forfeiture  of  the  N«w  Tkial  — 
one  18  not  the  forfeiture  of  the  other.  (1 )  Sot — E»  ' 

The  judgment  in  a  quo  warranto  was  final,  for  it  was  in  the  nature  of  a  cunoir. 
writ  of  right  (2)    And  therefore,  if  judgment  be  against  the  king,  the  king  ~      ~Z 
will  be  for  ever  bound  as  to  the  thing  adjudged.  (S)     So,  if  judgment  be  nate. 
against  the  king  upon  a  confession  by  the  attorney  general,  it  can  never  Judgment  how 
afterwards  be  examined  for  a  matter  in  fact ;  for  as  to  the  fact  it  is  con-  ^  ^^' 
duive,  though  not  as  to  the  law.  (4) 

But  the  judgment  in  an  information  is  said  not  to  be  final  (5),  nor  to  an 
ioformation  can  there  be  a  judgment  of  tnisericordia;  and  where  such  a 
judgment  had  been  entered  instead  of  the  capiaiur  pro  Jiney  it  was 
ferened.  (6) 

Upon  a  judgment  of  seizure,  a  writ  to  execute  the  judgment  has  in  many  Exscnnoir. 
cases  issued.  (7)  Writ  to  ex- 

In  Rex  V.  London  (Mayor  of)  (8),  in  answer  to  Treby's  argument,  that  a  J^  ^  j"*^" 
writ  ought  to  issue  to  execute  the  judgment,  it  waff  agreed,  that  sometimes 
there  had  been  writs  of  seisin,  but  that  was  where  the  things  taken  into  the 
kings  hands  were  of  profit  to  him  ;  that  the  writ  was  **  ita  quoddeprojlcuis 
nspondeant,*'  which  shewed  the  reason  of  it  And  in  the  same  case  Chief 
Justice  Holt  observed,  *'  There  needs  no  writ  of  execution ;  for  in  a 
fvare  impedUy  if  judgment  be  against  the  incumbent,  the  patron  pre- 
•eoted  without  any  more  ado ;  and  then,  if  the  judgment  did  not  seise  the 
corporation  into  the  king's  hands,  then  what  need  of  the  act  of  parlia- 
ment?" 

Where  the  judgment  passed  in  favour  of  the  defendant,  and  either  by  When  judg- 
eonfession  of  the  attorney  general,  or  by  the  verdict  of  the  jury,  he  was  ?®^^'fJS^ 
found  entitled  to  his  liberties ;  the  judgment  was,  <<  quodprmcL  IL  eat  inde  ant. 
tine  die  eaivojure  domini  regis  cum  inde  loqui  volueriL" 

In  addition  and  collateral  to  the  principal  judgment  was  that  of  *'  capias  "  Cajpitu  pro 
pro  fine**  to  punish  the  usurpation,  of  which,  the  claimant  had  been  pro-  ^^ 
aounced  guilty.  This  is  not  to  be  confounded  with  the  fine  to  the  king  for 
the  redemption  of  the  franchise ;  the  former  was  inpctnam^  the  latter  was  the 
price  given  for  the  restoration  of  liberties ;  the  former  also  was  set  by  the 
court,  the  latter  was  purely  in  the  king's  breast,  and  ex  gratid  regis^  unless, 
when  the  proceedings  were  in  eyre^  and  the  forfeiture  was  incurred  for 
tome  slight  abuser,  when  the  fine  for  redemption  was  affixed  by  the  justices 
itinerant.  (9) 

The  execution  in  an  information  under  stat  9  Anne,  c.  20.  is  now  regarded  Execution 
as  an  execution  in  a  civil  suit.  (10)  ^^'^^  "*«'•  ^ 

In  Rex  V.  Pickerill{\\)  the  verdict  was  found  for  the  relator  on  all  the  regarded  as  an 
iaaues;  on  which  judgment  of  ouster  was  entered  up;  *<  and  that  the  defend-  execution  in  a 


(1)  Rex  ▼.  Maidenhead  {Corporation  of),  in  Rex  v.  London  (City  of),  8  Howell*8  St 

lUm.  93.    Tancred  on  Quo  Warranto,  379.  Tr.  1 184. 

(3)  Rex  ▼.   Tnnity  Houte,  I  Sid.  86.     1         (7)  Co.  £ntr.  539.  (b.)     Riley's  P.  P. 

M>.  331.  277.  cit  by  Sir  R.  Sawyer  in  8  Howell's  St. 

(3)  Rex  T.  Briffffi,  I  RoL^112.     2  Bulst.  Tr.  1181. 

898.  •  (8)  1  Show.  275. 

(4)  Ibid.  (9)  Rastairs  Entries,  494. 

(5)  Rex  ▼.  TWnity  ffoum,  1  Sid.  86.  ( 10)  Rex  v.  tickeriU,  4  T.  R.  809. 
(6)Neiri2ad}H>reaie,cit.bySirR.Sawyer         (11)  Ibid. 
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Niw  Trial-*  ant,  in  order  to  satisfy  our  said  lord  the  king  for  and  on  account  of  the 
MKM^-^Ex»^"  usurpation  aforesaid^  be  taken,  &c^  and  that  J.  W.  [the  relator]  do  leeoTet 
cuTioK.  against  the  defendant  180^  for  costs,  &c."   On  which  a  writ  issued,  requiring 

the  sheriff  to  take  the  defendant,  &c.  "  to  satisfy  us  concerning  his  redemp- 
tion, by  reason  of  his  claiming  to  have,  use,  and  enjoy  the  office  of  abor- 
gess,  &c ;"  and  this  writ  was  indorsed  thus,  **  allowed  for  costs,  1802." 
«  The  fine  to  the  king  is  merely  nominaL 

A  defendant  in  execution  under  a  quo  ,icarraniOy  as  well  for  the  contempt 
as  for  the  relator's  costs,  is  not  entitled  to  his  discharge  on  payment  of  tbe 
fine  only.  (1) 

(1)  Bex  ▼.  Piekerm,  4  T.  U.  809. 
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REPLEVIN. 

1.  Defined^  pp.  2482—2483. 

2.  Where  Replevin  can  or  cannot  be  maintained,  pp.2483 — 2485. 

Not  affected  hy  Uniformity  of  Process  Act  (Stat.  2  Wm.  4.  e.  39.)—  ^«»  the 
proper  form  of  action  —  Can  be  maintained  for  any  thing  that  may  be  legally  dis' 
trained  —  Goods  taken  iUegally,  though  not  as  a  distress  —  Distress  taken  damage 
feasant — Local  rates— Whk&b  explxvin  doxs  not  ux  —  Things  attached  to  the 
frtehdd  —  Execution  awarded  from  a  superior  court  —  Convictions  by  magistrates 
•"—  Distress  for  poor  rates,  one  of  which  uhu  quashed  —  Bailee  —  Proh^ntion 
restraining  proceedings  after  the  expiration  of  fine  daySf  allowed  by  stat,  2  WUL  |r 
Ad  st,  u  c  5. 

8.  By  whom  Replevin  can  or  cannot  be  maintained,  pp.  2485 — 
2486. 

Plaintiff  must  have  either  the  general  or  special  property  in  the  goods  taken  —  If 
goods  remain  unsold,  tenant  can  replevy  afttr  the  five  days  —  When  parties  have  a 
joint  interest  —  Parties  having  separate  and  distinct  interests  —  Where  defendant 
cannot  claim  goods  as  a  distress  for  rent,  and  cdso  set  up  the  title  ofassignus, 

4.  Plaint  in  County  Court,  pp.  2486 — 2489. 

GxNKAALLT  —  Thx  Dxcla&ation  —  Removol  of  plaint  into  the  superior  courts — 
Writ  dx  paoprixtatx  probanda  —  Ponx  loquxlam  —  Rxcoedari  facias  lo- 
QUBLAM —  Accxdas  AD  CURIAM  —  CxRTioRARi  —  Effect  of  such  wrUs  upou  the 
proceedings  in  the  inferior  courts. 

5.  The  Declaration,  pp.  2489 — 2490. 

6.  Pleas    to    the    Declaration  —  Avowries    and    Cognisances, 

pp.  2491—2498. 

Plea  in  abatement  or  bar  of  property — Meg.  Gen.  — Stat.  3^4  WUL.  4.  c.  42.  *.  1.— 
Non  cepit —  "  Not  guiltt  " —  Distinction  betteeen  avowry  and  cognisance —  Par- 
ticular  estates  must  be  shewn  —  Conation  subsequent-^  Where  uncertainty  as  to  the 
nature  of  the  freehold,  is  matter  of  form  only  —  Where  one  portion  of  the  land  con- 
veyed subject  to  a  rent  charge,  is  not  well  charged  —  What  does  not  amoui^  to  an 
ttoerjnent  of  a  right  of  common  at  all  times  of  the  year  -^  An  amercement  may  be 
on  the  owners  and  occupiers  of  a  lordship,  generally,  yet  the  levy  on  the  individual 
—'Avowry  for  tithe  compositions  —  Atowrt  for  exnt  arrxar — Stats.  11 
Geo.  2.  c»  ]  9.  s.  22.  and  25  Geo.  2.  c.  1 3.  s.  4.  —  An  avowry  admits  the  property, 
of  the  goods  in  the  jUaintiff —  Uuthand  may  avow  in  his  own  name  for  rent  due  in 
right  of  his  wife  —  Distress  made  by  command  of  a  landlord,  who  dies  before  it  is 
aetuaUy  made  —  Joint  tenants  and  co-parcenors —  Not  requisite  to  allege  positively 
that  the  plaintiff  was  tenant  to  the  avowant  —  HiGtdescrij^ion  of  the  locus  in  quo, 
but  not  a  fatal  variance — Terms  of  the  contract  under  which  the  tenant  holds,  must 
be  truly  stated — Defendant  cannot  avaU  himself  of  the  sUUute  of  genercU  avowries, 
to  avoid  setting  out  his  title  —~  When  not  requisite  to  aver,  that  rent  remains  due^ 
or  to  state  day  of  payment  —  When  plea  does  not  shew  that  the  rent  wcu  satisfied 
by  a  former  distress  —  Avowry  by  Exxcotors —  Amxkdmxmt  of  avowry. 

7.  Pleas  in  Bar  by  Plaintiff,  pp.  2498—2503. 

Slat.  4  Anne,  c.  16.  — De  injuria  cannot  be  pleaded  generally  —  New  assign- 
ment —  Non  demisit  —  Non  tenuit  —  Tender  of  arrears  —  Riens  in  arrear  — 
Pa YMBNT  —  Demise  from  defendant  —  Eviction  —  Nil  babuit  in  teneineiitis  — 
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Damage  fttuani  —  Defect  offence*  —  Jhuae  ofdieireu  —  Right  of  way —  ^^ 
ofcommon» 

8.  The  Replevin  Bond,  pp.  250S — 2513. 

Mode  of  taking  the  hand—  State.  1  §•  2  PhU.  ^  M.  c  12.  e,  3,  and  11  Geo,  ^  e.  19. 
8.  23.  —  Peraone  who  have  awthority  to  grant  rqdemne  —  Stat,  36  Geo.  S.  e.  S& 
applies  to  the  ease  of  a  sheriff  replevying  goods  under  a  writ  ofrepilevin  iesnedni 
of  Chancery  —  When  sheriff  cannot  grant  replevin  —  The  bond  shmdd  faOimtk 

language  of  stat,  1 1  Geo.  2.  c.  19 Bond  executed  hy  one  or  three  serttm— 

Where  affidavit  stamp  not  requisite  —  Distress  for  rent  charge  —  Assiohhdt  or 
BOND — Liability  cfeherifffor  refusing  to  assign  the  bond —  Stat.  1 1  Geo.  S.  c  19. 
s.  23.  —  By  whoni  and  to  whom  the  bond  can  he  assigned —  When  defendini  U 
and  is  not  entitled  to  an  assignment  of  the  bond^^  What  is  and  is  not  ajerfiibn 
of  the  bond  ~^  Rights  or  action  bt  asuonbb  of  the  bond  ukx»kb  itat.  II 
Gko.  2.  c.  19.  —  Who  may  sue  —  Not  obliged  to  sue'* in  the  court  into  vAicArfe 
plaint  has  been  moved  —  Defendctnt  not  bound  to  procure  a  return  of  the  »n/  «f 
replevin —  Liabiutiks  or  thx  plbdg bs—  Dbcla ration  at  thk  sozt  or  nz 
A88IGNEB  —  Pbockxoinos  AGAINST  THK  sHx&irF  —  Extcut  of  liability  —  ^ki 
sheriff  irresponsible —  The  declaration  —  In  an  action  against  akeriff  fm  e 
foist  return,  unnecessary  to  allege  that  the  cattle  were  in  the  defendanfe  ftat/hnoi— 
Action  on  the  bokd  bt  the  sheriff  —  Pleadings. 


9.  Evidence,  pp.  2513—2519. 

Right  to  begin  —  Nod  cepit  —  Non  tenuit  —  Riens  in  arrear 
—  Distress  for  rent  —  Tender  of  amends  —  OampeitMey  and  «* 
nesses  —  Proof  of  defendant  being  bailiff —  Replevin  bond 
pledges  —  Where  a  surety  in  a  rejJevin  bond  is  interested. 


Damage  feasat 

ncompetenof  ofuH- 

■  Insuffideetf  tf 


10.  Limitation  op  Action  —  Set-ofp  —  Payment  of  Money  into 
Court  —  Stay  op  Proceedings  —  New  Trial  —  Costs  — 
Judgment  and  Execution,  pp.  2519 — ^2523. 


Defined, 


Judgment  of 
Lord  Redes- 
dale  in  Shannon 
V.  Shannon. 


1.  Defined. 

By  replevin  the  owner  of  goods  unjustly  taken  and  detained  from  biO} 
may  regain  possession  thereof,  through  the  medinm  of,  and  upon  appUcatioB 
to  the  sheriff,  upon  giving  him  security  to  prosecute  an  action  against  die 
person  who  seized.  It  is  principally  used  in  cases  of  distress ;  but  it  seems 
that  it  may  be  brought  in  any  case,  where  the  owner  has  goods  taken  froa 
him  by  another.  ( 1 )  In  Shannon  v.  Shannon  (2)  Lord  Redesdale  said^  '^  The 
writ  of  replevin  is  founded  on  a.  taking,  and  the  right  which  the  party  from 
whom  the  goods  are  taken  has  to  have  them  restored  to  him,  until  tke 
question  of  title  to  the  goods  is  determined.  The  person  who  takes  then 
may  claim  property  in  them,  and  if  he  does,  the  sheriff  cannot  deliver  tke 
goods  until  the  question  is  tried :  but  that  claim  of  property  can  be  made 
only  where  there  has  been  a  taking,  and  it  appeared  to  him  that  the  viitoi 
replevin  was  calculated  in  such  cases  to  supply  the  place  of  detinue  or 
trover,  and  to  prevent  the  party  from  whom  the  goods  are  taken,  being 
put  to  those  actions,  except  where  the  other  can  show  property." 

In  replevin,  the  plaintiff  and  defendant  are  considered  as  actors,  the  dt 
fendant  in  respect  of  his  having  made  the  distress  (being  a  claim  of  Hf^'' 
and  the  avowry  in  the  nature  of  a  declaration)  (3),  and  the  plaintiff  o 


(1)  1  Chitc.  PI.  162. 

(2)  1  8ch.&  Lef.  Clrish),  S27. 

(S)  Ryaa    V.    Rolk,    1    Wils.  260,  261. 


1  Saund.  S47.  (e.) 
WUles,221. 


Lambert  t.  flr«rf^» 
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respect  of  his  action^  on  which  ground  principally,  the  distinction  between       Defined. 
the  pleadings  in  this  action  and  in  that  of  trespass  depend.  (1) 


2.  Where  Replevin  can  or  cannot  be  maintained.  Whkre  Re- 

PLSTIN  CAN  OR 

The  action  of  replevin  is  not  affected  by  stat.  2  Will,  if,  c.  89. ;  for,  inde-  c^whot  be 

pendent  of  this  action  not  commencing  in  any  of  the  superior  courts  of  law  „     ^ 

«*Ti7    A    •     X       ..      ,«i  .  /.   ,      i.  .  ,  3      ,         Notaffectedby 

at  Westmmster,  the  19th  section  of  the  foregoing  statute  has  enacted,  that  Uniformity  of 
"  nothing  therein  contained  shall  extend  to  any  cause  removed  into  either  Process  Act 
of  the  said  courts  by  writ  of  poncy  certiorari^  recordari  facias  loquelam^  ^*gg^  ^  jA*  ' 
habeas  corptis,  or  otherwise." 

Replevin  is  the  proper  form  of  action  to  recover  a  specific  chattel,  for,  in  When  the 
trover,  damages  are  only  recovered.  (2)     Replevin  lies  only  where  goods,  P^P®'  ^^"n  of 
&c  are  unlawfully  taken^  not  where  they  are  simply  detained  by  a  party  to 
whom  they  have  been  delivered  upon  a  contract  (3)     Therefore  replevin 
will  not  He  for  goods  delivered  on  a  contract,  but  unjustly  detained,  as  goods 
delivered  to  a  carrier.  (4?) 

It  lies  for  removable  or  tenant's  fixtures  (5),  and  for  any  thing  that  may  Can  be  main- 
by  law  be  distrained.  (6)     But  whether  it  lies  for  personal  property  which  ^^^t^j*^ 
cannot  be  distrained,  as  title  deeds,  money  not  in  a  bag,  or  a  bill  of  ex-  be  legally  dis-- 
change,  &c.,  seems  to  depend  upon  the  question,  whether  the  remedy  by  re-  *»ined. 
plevin  extends  to  all  unlawful  takings  ? 

Itseems^  that  if  goods  be  taken  illegally,  though  not  as  a  distress,  replevin  Goods  taken 
may  be  supported.  (7)    It  may  be  brought  to  try  the  legality  of  a  distress  **leg*%» 
for  rent,  provided  there  were  no  sum  whatever  in  arrear  (8) ;  but  if  any  a  distress, 
snm  however  small  were  due,  and  the  distress  were  for  a  greater  sum,  or 
excessive  in  regard  to  the  quantity  of  goods  taken,  or  otherwise  irregular, 
the  remedy  must  be  by  action  on  the  case. 

Replevin  likewise  lies  for  the  young  of  animals  distrained,  born  since  the 
distress  (9)  ;  for  an  illegal  distress  taken  damage  feasant  (10) ;  for  a  sewers'  Distress  taken 
mte(ll);  for  a  heriot,  &c  (12);  and  for  goods  distrained  under  a  warrant  damagefewant. 
from  commissioners  authorised  by  act  of  parliament  to  levy  rates  for  specific  I^ocal  rates, 
local  purposes  with  power  of  distress.  (13)    So  likewise,  when  a  special  in- 
ferior jurisdiction  is  given  to  justices,  &c.  and  they  exceed  it,  replevip,  in 
fldme  cases,  lies ;  as  where  a  magistrate  granted  a  warrant  of  distress  against 
a  person  for  rates,  in  respect  of  lands  which  the  latter  did  not  occupy.  (14) 


(1)1  Snund.  S47.  (b.)  (8)  Harrison  ▼.  Bamby,  5  T.  R.  248.  n. 

(3)  Dart  v.  WWniumj  2  Stark.  288.  (c.)  «.      (kibh  ▼.  Bryan,  S  B.  &  P.  348. 

(3)  GaUoway  v.  Bird,  13  Moore,  547.    4  (9)  Gilbert  on  Replevin,  i56,  Arundetty, 
Biog.  299,  TrwUU  1  Sid.  82. 

(4)  Ibid.  (10)  1  Saund.  346.  (e.)  n,  2. 

(5)  lAmdon  r.  Hooper,  Cowp.  414.  (11)  Pritehard  ▼.  SUjium,  6  T.  R.  522. 

(6)  7  Bac.  Abr.   Replevin  and   Avowry  Com.  Dig.  Pleader  (3  K.),  26.     Poaanon  v. 
(P.),  87.      Com.  Dig.  Replevin  (A..).  Roberts,  Willes,  672.  «.  (b.) 

(7)  19  Vin.  Abr.   Replevin,  22.  [B.  a.].  (12)  BUhop   v.   Montague  (Viscouniess), 
Lt  Mamm  v.  JHxon,  Sir  W.  Jones,  173,  174.  Cro.  Jac.  50. 

Bishop  V.  Momiagnt  {ViscowtUss),  Cro.  Eliz.  (13)  Atl,  Gen,  v.  Broum,  1    Swanst  304. 

824.     Com.  Dig.  Replevm  (A.).    Co.  Litt.  Fenton  v.  Boyle,  2  N.  R.  399. 

145.  (b.)  (14)  Pearson  v.  Boberts,  Willes,  673.  n. 

(b.)     MUward  v.  Caffin,  2  W.  Bkek.  1330. 
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Wherb  Rx- 
plevin  can 
or  cannot  be 
maintained. 


Poor's  rates. 


Where  Re- 
plevin DOES 
MOT  LIE. 

Things  at- 
tached to  the 
freehold. 

Execution 
awarded  from 
a  superior 
court. 


Conrictions  by 
magistrates. 


Distress  for 
poor's  rates,  one 
of  which  was 
quashed. 


Bailee. 


Prohibition 
restraining 
proceedings 
after  the  ex- 
piration of  five 
days  allowed 
by  Stat.  2  Will. 
&  M.  St  i.  c.  5. 


Replevin  lies  to  try  the  legality  of  a  distress  for  poor's  rates.  Thus,  in 
Sibbald  y,  Roderick  (])f  where  some  poor  rates  had  not  been  duly  pub- 
lished on  the  Sunday  following  the  allowance,  according  to  stat  17  Geo.  2. 
c.  3.,  and  a  warrant  of  dbtress  issued  for  a  single  sum,  made  up  of  these 
rates  and  of  others  which  were  regular : — It  was  held,  that  the  warrant  was 
wholly  bad,  and  that  replevin  lay  for  a  distress  taken  under  it  (2) 

Replevin  only  lies  for  taking  personal  chattels,  and  not  for  things  attached 
to  the  freehold,  and  which  are  in  law  considered  fixtures  (S),  and  cannot  be 
delivered  to  the  distrainer  upon  a  writ  of  retomo  habendo. 

If  a  superior  court  award  an  execution,  it  seems,  that  no  replevin  lies  for 
the  goods  taken  by  the  sheriff  by  virtue  of  the  execution ;  and  if  any  person 
should  pretend  to  take  out  a  replevin,  the  court  would  commit  him  for  a 
contempt  of  their  jurisdiction.  (4)  So  where  goods  are  taken  by  way  of 
levy,  as  for  a  penalty  on  conviction  under  a  statute,  it  is  generally  in  the 
nature  of  an  execution,  and  unless  replevin  be  given  by  the  statute,  such 
action  will  not  lie,  the  conviction  being  conclusive,  and  its  l^ality  not  ques- 
tionable in  replevin  (5),  as  on  a  conviction  for  deer  stealing.  (6) 

Where  a  magistrate  has  competent  jurisdiction,  and  adjudges,  and,  on  re- 
fusal to  pay,  issues  a  warrant  of  distress  and  sale,  the  goods  taken  under  it 
are  not  repleviable.  (7) 

Replevin  cannot  be  maintained  for  goods  distrained  by  virtue  of  a  wamot 
from  a  magistrate,  who  has  competent  jurisdiction  under  the  Statute  of 
Labourers  (20  Geo.  2.  c  19.  s.  1.),  to  issue  a  warrant  of  distress  and  sale  on 
refusal  of  thejparty  to  pay:  nor  can  the  question  of  a  magistrate's  jurisdiction 
be  tried  in  such  an  action ;  and  therefore  it  cannot  be  pleaded  in  bar  to  & 
recognisance  made  under  such  warrant,  that  the  labourer  did  not  duly  make 
oath  before  the  magistrate,  that  the  sum  claimed  was  due  to  him  for  wttga, 
nor  that  such  sum  was  not  due.  (8) 

Where  in  replevin  for  taking  the  plaintiff's  goods,  the  defendant  avovedv 
as  overseer  of  the  poor  under  stat  43  Eliz.  c  2.,  by  virtue  of  a  warrant  of 
distress  for  104/.  17^.  due  for  several  rates,  one  of  which  was  quashed  on 
the  ground  that  the  plaintiff  was  not  an  occupier  within  the  parish  wbera 
he  was  rated :  —  It  was  held,  that  as  one  of  the  rates  was  qnashed* 
the  warrant  was  void,  and  the  precise  sum  due  for  poor  rates  should  hare 
been  demanded  from  the  plaintiff  previous  to  the  issuing  of  sock, 
warrant.  (9) 

Replevin  will  not  lie  against  a  bailee ;  but  a  party  may  retake  his  goodf 
if  they  have  been  removed  for  the  purpose  of  depriving  the  owner  of 
them.  (10) 

A  prohibition  may  be  issued  to  the  sheriff  to  restrain  him  from  proceedi^ 
in  a  replevin  suit  under  stat  1 1  Geo.  2.  c.  19.,  afler  the  expiration  of  tie 


(1)  11  A.&E.  38. 

(2)  Vide  etiam  DeweU  ▼.  Mar9haB,  3 
WUs.  442.  MOward  ▼.  Coffin,  2  W.  Black. 
1330.  Cortii  ▼.  Kent  Water  Work»  Camp,  7 
6.  &  C.  338.  Amitt  ▼.  Gamett,  3  B.  &  A. 
440. 

(3)  Hex  V.  Leede  {JvUicea  of),  4  T.  R. 
584.     2  Saund.  84. 

(4)  Gilbert  on  Replevin,  161.  Wtnnard 
▼.  Fowter,  2  Lutw.  1191.  Cannon  t.  Smalwood, 
3  Lev.  204. 


(5)  7  Bac.  Abr.  Rep1em(aX69. 

(6)  Rex  V.  MimkMom$e,  Str.  1 184 

(7)  WUmm  ▼.  WeOer,  I  B.AB.S7.  » 
Moore,  294.  Wboltom  ▼.  ^amjr(Cb*>  S 
East,  75.     Btx  t.  ffoeeaton,  14  ibid.«Qi 

(8)  Wileon  r.  fTeflfer,  1  R  &  B.  57.  » 
Moore,  294. 

(9)  Hurrdl  v.  mnk,  2  Moonk  41'-  • 
Taunt  369.  ,. 

(10)  Reeveev.  Afom#,  Aimstroof  *  *^ 

cartney  (Irish),  159. 
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ive  days  allowed  by  stat.  2  Will.  &  M.  st  L  c.  5.  for  replevying  a  distress,  Where  Re- 
and  after  sale  of  such  distress.  0  )  !!"'''*'  ''^'' 

»».«,    V.     •7WVU    U.OMV.OO.    yMJ  Qj^    CANNOT    BE 

UAIKTAINED. 


3.  By  whom  Replevin  can  or  cannot  be  maintained.  Bt  whom  Re- 

PLETIM  CAN 

The  plaintiff  must>  at  the  time  of  the  caption,  have  had  either  the  general  or  cannot  be 
property  in  the  goods  taken,  or  a  special  property  therein.  (2)    What  is  ^^^^^J'"''' 

•J       J  1  .1  ,  .  .  .1  .     M.      Plaintiff  must 

considerea  a  general  or  special  ownership  or  interest  to  enable  a  party  to  j^^g  ^^^^^^  ^^^^ 
maintain  trover,  is  equally  applicable  to  replevin ;  but  it  is  questionable,  geaeral  or  spe- 
whether  mere  possession  be  enough  to  support  replevin.  (3)     Neither  the  f^  th^^^^J 
removal  of  a  distress  for  rent  from  the  demised  premises  after  five  days,  nor  taken, 
an  appraisement  of  the  distress,  takes  away  the  tenant*s  right  to  replevy  (4?) ;  If  goods  re- 
and  if  the  goods  remain  unsold,  the  tenant  may  replevy  after  five  days.  (5)    J^n^nt"^  re- 
Parties  who  have  a  joint  interest  in  the  distress  may  join  in  the  replevin  (6);  plevy  after  the 
but  if  the  interest  in  the  goods  taken  be  several  (7),  there  ought  to  be  *'^®  ***y*- 
several  replevins.     Where  A.  took  a  lease  in  writing  in  his  own  name  of  7^^^^  parties 

^  °  have  a  joint  m- 

certain  premises,  and  subsequently  occupied  part  only,  and  paid  rent  for  so  terest 

much  as  he  occupied  to  B.,  as  whose  agent  he  in  fact  took  the  lease : — It  was 

Iield,  that  B.  might  distrain  for  the  part  so  occupied,  and  that  A  was  precluded 

in  replevin  from  disputing  his  title.  (8)    Joint  tenants  and  tenants  in  com-* 

mon  can  and  should  join.  (9)    If  the  goods  of  a  feme  sole  be  taken,  and  Husband  and 

afterwards  she  marry,  the  husband  alone  may  have  a  replevin  ( 10) ;  and  if  the  ^^ 

goods  be  taken  after  marriage,  and  the  husband  and  wife  join  in  replevin, 

and  after  verdict  a  motion  be  made  in  arrest  of  judgment  on  the  ground  of 

tbeir  joining,  it  will  be  presumed,  if  nothing  appear  upon  the  record  to  the 

contrary,  that  the  husband  and  wife  were  jointly  possessed  of  the  goods 

before  marriage^  and  that  the  goods  were  taken  before  marriage  —  in  which 

case  they  might  join.  (11) 

The  husband  and  wife  may  join  in  replevin  of  goods  which  the  wife  has  as 
executrix  (12) ;  but  the  declaration  must  shew  the  wife's  interest  in  the  pro- 
perty. (IS)     Executors  may  have  replevin  of  goods  taken  in  the  lifetime  of  Executors, 
their  testator.  (14*) 

If  the  plaintifi^  have  not  the  immediate  right  of  possession,  replevin  cannot 
be  supported,  but  the  party  must  proceed  by  action  on  the  case.  (15) 
If  several  persons  have  separate  and  distinct  interests  in  the  property  dis-   Parties  haring 
trained,  they  cannot  join  in  replevin.  (16)  separate  and 

In  replevin,  defendant  avowed  for  rent  in  arrear  from  one  J.  M.,  and  also  terests. 
claimed  the  goods  as  being  the  property  of  himself  and  another  as  assignees  Where  defend- 
of  J.  M.9  against  whom  a  commission  of  bankruptcy  had  issued.    A  verdict  ^Qt  cannot 
having  been  taken  on  the  whole  record,  the  court  directed  it  to  be  entered  ^  dirtr^for** 

rent,  and  also 

(1)  Antit     1352—1367.    tit     Dinuss.         (10)  F.N.  B.  159.  set  up  the  title 
GriffitkM  V.  Stephens,  1  Chitt.  196.                          (11)  Bern  v.  Mattaire,  C.  T.  H.  119.           of  assignees. 

(2)  Co.  Litt.  145.  (b.)  (12)  Bro.  Ahr,  Baron  and  Fen^e  (pl.85.). 

(3)  TempUman  v.  Caee^  10  Mod.  25.      *  (13)  Serret  v.  Dodd,  2  N.  R.  405. 

{4,)  Jacob    ▼.    King,  5  Taunt.  451.      1  (14)  Bro.  Abr.  Replevin  (pi.  59.).      Cud- 

Marsh.  135.  more  v.  Betieon,  1  Sid.  62. 

(5)  Anon.  1  Chitt.  196.  (a.)  (15)  Gordon  v.  Harper,  7  T.  R,  9. 

(6)  3  Hen.  4.  16.  (a.)     1  Inst.  145.  (b.)  (16)  Co.  Litt.  145.  (b.)      Bro.  Abr.  Re- 

(7)  Bro.  Abr.  Replevin  (pi.  12.).  plevin    (pi.  12.).       Gilbert    on    Replevin, 

(8)  Clarke  v.  Ifaterton,  2  M.  &  Rob.  87.  153. 

(9)  Bull.  N.  P.  53. 
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Br  WHOM  Rs-   for  the  plaintiiF  on  the  issue  taken  on  the  title  of  the  assignees,  on  tbe 
oe"c1nnot  Bi    ?™""^»  *****  ^^^  defendant  could  not  be  permitted  in  the  same  pecord  to 
MAINTAINED.      claim  the  goods  as  a  distress  for  rent,  and  also  to  set  up  the  title  of  the  as- 
signee8.(l) 


Plaint  IN  4.   PlAINT   IN   CoUNTY  CoURT- 

CouNTV  CouaT. 

Generally.  Replevin  by  original  writ  has  become  obsolete  at  the  common  law. 

Replevin  by  plaint  is  under  Statute  of  Marlebridge  (52  Hen.  3.  c  21.). 
which  enacts,  "  that  if  the  beasts  of  any  man  be  taken  and  wrongfully  with- 
holden,  the  sheriff,  after  complaint  made  to  him  thereof,  may  deliver  them 
without  let  or  gainsaying  of  him  that  took  the  beasts,  if  they  were  tskeD 
out  of  liberties." 

The  first  proceeding  in  the  county  court  b  the  plaint,  before  the  entry  of 
which,  there  is  no  cause  in  court  (2) :  the  Statute  of  Mariebridge  (52  Hen.S. 
c.  21.)  seems  to  require,  that  the  plaint  should  precede  the  granting  of  tbe 
sheriff's  precept  to  replevy;  and  stat.  11  Geo.  2.  c  19.  is  silent  upon  the 
subject. 

After  the  goods  have  been  replevied  and  delivered  to  the  plantiffj  he 
must,  according  to  the  terms  of  the  bond,  levy  his  plaint  at  the  next  countj 
court,  and  prosecute  his  suit  with  effect  and  without  delay.  If  he  do  not 
levy  his  plea  at  the  next  county  court,  or  if  he  make  default  in  any  subae- 
quent  part  of  the  proceedings,  or  do  not  prosecute  the  suit  with  success, 
either  in  the  county  court  or  in  this  court,  after  the  removal  of  the  cause  (S)v 
the  defendant  may  take  an  assignment  of  the  replevin  bond,  and  may  proceed 
thereon  against  the  plaintiff  and  his  pledges,  in  the  same  manner  as  a  plain  • 
tiff  proceeds  upon  a  bail  bond.  (4) 
Entering  the  The  entering  of  the  plaint  is  the  act  of  the  party ;  and  if  no  plaint  be  en- 

Ke"rt*"^  tered,  the  bond  is  forfeited.  (5)  The  act  of  the  sheriff  of  his  deputy  io 
the  sheriffbe-  entering  the  plunt  in  replevin  is  merely  ministerial ;  it  has,  therefore,  been 
ing  merely  ]ield,  that  although  a  sheriff  or  his  deputy  may  neglect  to  enter  a  plaint  in  re- 
plevin, the  court  of  Queen's  Bench  will  not  compel  him  to  do  so  on  motion ; 
yet,  perhaps,  they  would  grant  a  mandamtts  to  enter  the  plaint.  (6) 
Appearance.  Regularly  the  plaint  should  be  entered  before  the  precept  to  replevy,  oi 

replevin  is  issued,  upon  which  the  defendant  should  be  summoned,  and  st 
the  return  both  he  and  the  plaintiff  should  appear ;  and  it  seems,  no  judg* 
ment  can  be  entered  on  the  return  against  the  plaintiff  for  not  declaring, 
unless  the  defendant  appear.  (7) 
The  Dbclaea-  The  declaration  founded  on  the  plaint  is  similar  to  that  in  tbe  courts 
TioN.  ^f  Queen's  Bench  and  Common.  Pleas,  and  commences  in  general  with  a 

statement  analogous  to  the  recital  of  an  original  summons^  or  writ  of  re- 
Statement  of  plevin.  (8)  The  cause  of  action  must  be  stated  to  have  arisen  within  tbe 
cause  of  action,  jurisdiction  of  the  inferior  court. 

Pleadings.  The  pleadings  in  county  courts  are  analogous  to  those  in  the  coails 

Stat.  4  Anne,     above ;  but  Stat  4  Anne,  c.  16.  only  applying  to  courts  of  record,  the  parties 

c.  16. 

(1)  Enteiy  v.  Mwsklow,  4  M.  &  Sc.  263.  (5)  Exp.  Boyk,  S  D.  &  R.  13. 

(2)  TeMuyman  v.  GildaH,  I  N.  R.  292.  (6)  Ibid.     WUkinson  on  Replerifl.  ^ 

(3)  Twmor  v.  Twmer  (  Cfcrik),  2  B.  &  B.     21. 

112.     4  Moore,  616.  (7)  Seal  v.  PhilUpa,  3  Price,  17. 

(4)  Vide  Form   of  Plaint,  Chitt  Forms,         (8)  Lord  v.  Houttoum,  11  East,  62. 
401. 
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cannot  plead,  avow,  or  plead  in  bar  several  matters,  though  a  practice  to  the      Plaint  in 

contiaiy  prevaib  in  many  counties.     It  is  a  rule,  that  wherever  the  freehold         ** 

is  brought  in  question,  the  county  court,  not  being  a  court  of  record,  has  no*  When  the  free- 

pover  to  try,  and  therefore  cannot  proceed:  by  such  means  the  lord  was  i^qu^tlon^the 

left  without  remedy  to  recover  the  beasts  as  his  pledges,  for  the  county  county  court 

court  could  not  determine  the  point  on  which  the  return  was   to  be  ^"^^^^^^ 

made.    This  was  remedied  by  stat  Westm.  2.  (13  Edw.  1.  c.  2.)  which 

gave  the  lord  a  pone  and  recordari  to  remove  the  cause   into   the  king's 

courts,  where  that  plea  might  be  tried  and  the  lord  be  established  in  posses- 

aioo  of  his  services,  and  stiU  have  the  pledges,  de  retomo  habendo,  retained 

for  him.  (1) 

As  the  statute  4  Anne,  c.  16.,  relating  to  double  pleading,  applies  only  to 
courts  of  record,  so  the  statute  requiring  that  demurrers  should  be  special^ 
is  also  confined  to  courts  of  record ;  and,  therefore,  in  the  county  courts 
the  demurrer  may  always  be  general,  though  it  may  be  desirable  to  demur 
specially,  that  the  matter  may  be  pointedly  brought  for  the  consideration  of 
the  court.  Although  the  judge  of  an  inferior  court  may  set  aside  a  verdict 
or  judgment  on  the  ground  of  irregularity  (2),  yet  he  cannot  grant  a  new 
trial  (3) 

The  plaint  may  be  removed  either  by  plainti£P  or  defendant :  by  the  plain-  Rxmoval  of 
tiff  at  pleasure,  by  the  defendant  upon  reasonable  cause.  (4)     This  assign-  ^''^*~'*"  '"^ 
meot  of  cause  by  the  defendant,  however,  is  at  present  but  matter  of  form ;  Courts. 
it  is  assigned  in  the  writ  of  recordari  S^c.^  and  cannot  be  denied  or  traversed  puint  by 
by  the  sheriff  or  plaintiff.  (5)     But  where  the  action  of  replevin  is  com-  ^^o"*  remor- 
menced  in  a  court  baron,  cause  must  be  assigned  for  removing  it,  whether 
removed  by  the  plaintiff  or  defendant  (6)     The  plaint  may  be  removed  by  Writs  by  which 
writ  of  Done,  recordari  facias  loquelam  :  or  if  the  plaint  Be  levied  in  a  court  proceedings  m 

1  ,    ,  ,..«  ,  ,.  replevin  may 

Daron,  it  is  removed  by  writ  of  accedas  ad  curiam,  ^  removed 
Whether  the  replevin  be  by  plaint  or  by  writ,  if  the  defendant  chum  pro-  from  the  in- 
perty,  the  sheriff's  power  to  replevy  the  beasts  is  arrested  (7) ;  or  if  ancient       ^^  ^^ 
demesne  be  pleaded  (8),  or  if  the  queen  be  a  party,  or  the  taking  be  in  ^rotate  pro- 
right  of  the  crown  (9),  the  sheriff  cannot  proceed  in  the  cause ;  because  band!. 
questions  of  property  cannot  be  determined  in  the  county  court  without  the  Rights  to  pro- 
queen's  writ,  so  that  it  is  usual  in  practice  to  remove  the  plaint  into  one  of  j^  qu^^^ 
the  courts  at  Westminster  in  the  first  instance.  (10)  in  the  county 

Property  must  be  claimed  by  the  defendant  in  person  (11) ;  it  cannot  be  ^^^- 

elaimea  by  his  bailiff  or  servant     A  bailiff  cannot  claim  property  below,  ^"cfdmedby* 

because,  being  only  servant  to  anotherj  in  whose  right  he  has  taken  the  defendant  in 

goods,  he  cannot  say  that  they  are  his  own ;  but  the  bailiff  above  may  pc'son. 
plead  property  in  a  stranger,  for  this  is  a  sufficient  reason  to  excuse  him 
from  damages,  since  he  has  not  taken  the  plaintiff's  goods  from  him.  (12) 

(1)  Gilbert   on    Replevin,   94.  Green-         (6)  F.  N.  B.  158,159.   27  Hen.  6.  3.  (b.), 
wood,  Co.  Court,  33.  4.  (a.) 

(2)  Jewdl  V.  HUk  Str.  499.  (7)  Gilbert  on  Replevin,  130.    Co.  Litt. 

(3)  BayUy  v.  Boorne,  ibid.  392.  Rex  v.     145.     Wilkinson  on  Replevin,  16. 

%  (Biiihop  o/),    Andr.   183,   184.     For-  (8)  2  Finch.  L.  317.     4  Hen.  6.  30.     2 

teae.  198.      BioGjuiere  v.  Hawkins,  Doug.  Hen.  7.  6.     Co.  Litt.  145. 

379.     Wilkinson  on  Replevin,  23,  24.  (9)  Bro.  Abr.  Replevin,  3. 

<4)  F.  N.  B.  157,  158.  (10)  Archb.  by  Chitt.  829. 

(5)   Talbot  v.  Binns,  8  Bing.  71.      I  M.  &  (11)1  Inst.  145.  (b.) 

Sc.  148.     Parkes  v.  Rtntott,  3  B.  &  Ad.  105.,  (12)  Selw.  N.  P.  1182. 
oide  Chitt.  Forms,  403. 
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On  the  purchasing  the  writ  de  proprietaU  probanda^  an  inquest  of  ofl&oe 
is  holden :  and  if  on  such  inquest  the  property  be  found  for  the  plaintiff,  the 
sheriff  is  to  make  deliverance ;  but  if  it  be  found  for  the  defendant,  the  re- 
plevin by  plaint  is  determined,  and  the  sheriff  cannot  proceed  any  farther; 
yet  the  plaintiff  may  bring  a  new  replevin  by  writ,  for  what  is  done  on  the 
plaint  will  not  operate  as  a  bar,  because  it  is  not  connected  with  the  pro- 
ceeding by  writ(l) 

Replevin  by  original  writ  is  by  the  common  law,  but  is  obsolete  in  Eng- 
land (though  frequently  brought  in  Ireland);  the  last  instance  of  8ucha 
Writ  in  the  English  Chancery  was  1741  (2);  consequently  the  writ  of  |Miie 
at  common  law  has  likewise  fallen  into  disuse. 

At  the  common  law,  where  the  lord  avowed  taking  the  distress  for  ser- 
vices or  customs,  if  the  plaintiff  disavowed  the  tenure,  and  disclaimed  hid- 
ing of  the  avowant,  the  inferior  court  had  not  any  further  cognisance  of  the 
suit,  and  the  proceeding  there  was  stayed.  This  inconvenience  was  reme- 
died by  Stat  Westm.  2.  (3),  which  gave  the  avowant  in  this  case  the  writ  of 
p(me  to  remove  the  proceedings  into  the  king's  courts.  It  appears  from  the 
preamble,  that  the  avowant  is  entitled  to  this  writ  ofponCy  as  well  where  the 
proceedings  are  instituted  in  the  inferior  court  by  plaint,  as  where  they  are 
commenced  by  writ  out  of  Chancery.  (4) 

The  writ  of  pone  is  an  original  writ  obtained  from  the  cursitor,  bearing 
teste  after  the  entry  of  the  plaint  in  the  county  court,  and  returnable  on  a 
general  return  day  in  term,  wheresoever  &c ;  but  if  it  happen  to  bear  tesk 
before  the  entry  of  the  plaint,  it  is  not  material.  (5)  The  writ  of  p(me '» 
also  the  proper  writ  to  remove  all  suits  which  are  before  the  sheriff  by  writ 
oi  juttieies  ;  in  other  respects  it  does  not  differ  from  the  writ  of  reeordmi 
facicu  loquelafju  (6) 

If  a  writ  of  pone  per  vcuiios  be  by  mistake  made  returnable  in  vacatioo, 

it  will  be  bad.  (7) 

If  the  goods  have  been  replevied  upon  mere  application  to  the  sheriff 
without  writ,  the  plaint  is  removed  by  the  original  writ  of  recordari  fadat 
ioguelam.  (8) 

By  this  writ  the  sheriff  is  commanded  to  record  the  plaint,  and  when  re- 
corded, to  return  it  into  the  King's  Bench  or  Common  Pleas  at  a  fixed  day, 
on  which  the  parties  are  to  attend  in  court.  This  being  done,  the  superior 
courts  have  authority  to  proceed.  When  the  record  is  removed  (9),  vd 
the  party  declares  in  banco^  the  plaint  is  determined  ;  therefore  advantage 
cannot  be  taken  of  a  variance  between  the  plaint  and  the  declaration  in  the 
superior  court.  (10) 

Writs  of  recordari  facias  loquekan  are  conditional  (11),  and  a  plaintiff 
may  remove  a  plaint  without  cause ;  but  a  defendant  cannot  do  it  withott 
cause.  (12) 

The  defendants,  by  virtue  of  a  magistrate's  warrant  under  the  Statute,  of 
Labourers  (13),  distrained  the  plaintiff's  goods,  which  he  afterwards  reple- 


(1)  7  Bac  Abr.  Replevin  (E.),84. 
kinson  on  Replevin,  17. 

(2)  Anon.  2  Atk.  237. 

(3)  13  Edw.  1.  c.  2. 

(4)  Selw.  N.  P.  1183. 

(5)  F.N.  B.  162—164. 

(6)  Archb.  by  Chitt.  830. 


Wil-         (7)   Wri^  V.  Lewie,  9  Dowl.  P.  C  1«S- 
4Jur.  1112. 

(8)  Stat  IS  Edw.  1.  c2.  (Wertoi.2-)- 

(9)  Hargreave  v.  Arden,  Cra  Eli«.^^ 

(10)  F.  N.  B.7a 

(11)  Anon,  ho«U59D, 

(12)  Ibid. 

(13)  Stat  20  Geo.  2.  c.  19. 
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vied,  and  removed  by  recordari  facias  loquelam  into  the  court  of  Common      Plaint  nt 
Fkas.    On  application  by  the  defendants  to  set  it  aside,  on  the  ground,  CovitiyCoum 
that  under  the  fifth  and  sixth  sections  of  that  statute  the  plaintiff  had  no 
^wer  80  to  do,  that  court  refused  to  interfere,  but  left  them  to  their  defence 
of  theacdon.(l) 

Jo  Ireland,  in  replevin,  where  the  proceedings  have  been  removed  into  the  Where  rule  for 
superior  courto  by  the  plaintiff  by  re.  fa.  lo.,  the  rule  for  judgment  must  be  j^^^^^^^™"^ 
served ;  and  it  is  no  answer  to  say,  that  there  is  no  appearance,  as  such  ap- 
pearance must,  if  necessary,  be  enforced.     A  judgment  therefore,  entered 
without  the  rule  for  judgment  having  been  served,  was  set  aside  for  irregu- 
larity. (2) 

In  a  sheriff's  return  to  a  writ  of  re.  fa.  lo.y  he  must  state  positively  Return  by 
whether  any  plaint  be  pending  or  not ;  and  must  not  return  the  proceedings  sheriff  of  re- 
vhich  have  taken  place  before  him  in  his  court,  leaving  it  to  the  court  to  loaudani  must 
determine  that  question.  (3)  *t<^  positively 

If  the  plaint  be  levied  in  a  court  baron,  it  is,  as  previously  observed^  plaint^be"pend- 
removed  by  writ  of  accedas  ad  curiam.    This  is  an  original  writ,  and  ing  or  not. 
siffljJar  to  the  writ  of  recordari^  excepting,  that  it  directs  the  sheriff  to  go  Accedas  ad 
to  the  lord's  court,  and  there  cause  the  plaint  to  be  recorded,  and  so  to  ^°"^^* 
return  it  to  the  court  above.     This  writ  must,  .it  seems,  bear  teste  after  the 
entry  of  the  plaint,  otherwise  it  will  be  bad.  (4) 

If  to  a  writ  of  accedas  ad  curiam  the  sheriff  return,  that  the  lord  refused 
to  hold  his  court,  a  distringas  then  issues,  commanding  the  sheriff  to  distrain 
the  lord  to  hold  his  court,  and  after  that,  a  sicui  aiias^  S^c.  (5) 

A  writ  of  certiorari  may  issue  originally  out  of  the  Queen's  Bench  and  Com-  Cbrtiorarz. 
mon  Pleas,  returnable  there ;  but  there  are  said  to  be  difficulties  in  that  prac- 
tice (6) :  a  writ  of  certiorari  can  also  be  issued  by  the  court  of  Exchequer.(7) 

The  delivery  of  any  of  these  writs  to  the  sheriff  stays  all  further  proceed-  Effect  of  de- 
ings  in  the  suit  in  the  county  court,  even  although  delivered  after  interlocu-  ^enng  f ny  of 
iorjf  provided  it  be  before  final,  judgment.  (8)    If  the  sheriff  proceed  the  sheriff. 
further,  such  subsequent  proceedings  are  void^  and  the  sheriff  is  liable  to  Effect  of  such 
an  attachment  (9) ;  and  the  officer  of  an  inferior  court  cannot  justify  a  dis-  ^^^  ^P^  ^^ 
obedience  apon  the  ground  of  non  payment  of  his  fees,  as  an  action  will  lie  ^^^  inferl(M^  ^ 
for  their  recovery.  •  The  writ,  however,  removes  the  plaint  only,  and  not  court 
any  of  the  subsequent  proceedings;  and  the  plaint  is  removed   by  it, 
although  the  plea  in  the  court  below  may  have  been  discontinued.  (10) 


5.  The  Declaration. 

The  Uniformity  of  Process  Act  (stat  2  Will.  4.  c.  39.)  does  not  extend  to  xhk  Declae- 
actions  of  replevin  removed  to  a  superior  court.  ▲vioir. 

(1)  ffiUoH  V.  Wdler,  2  Moore,  574.     1         (6)  Wilkinaon  on  Replevin,  S4. 
B.&B.  57.  (7)  Ibid.,   vide  stat.   5  Geo.  4»  c.  106. 

(2)  Quigfy  ▼.  Wood,  Fox  &  Smith  (Irish),  s.  23.  respecting  proceedings  in  the  Welch 
138,  courts. 

(3)  Wriffht  ▼.  /.evtf,  8  Dowl.  P.  C.  514.  (8)  Beoan  t.  Proihetk,  2  Burr.  1151. 

(4)  Arehb.  by  Chitt  830.     F.  N.  B.  71.         (9)  F.  N.  B.  7—9. 

d.)     Gilbert  on  Replevin,  144.    Wilkinson        (10)  Ibid.  71.  (a.)     Archb.   by  Chitt. 
m  Replevin*  27.  831. 

(5)  F.  N.  B,  38-43. 
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Tax  DscLAR- 

▲TIOK. 


V«K0E. 

Reg.  Gen. 
Hilary  Tenn, 
4  WiU.  4. 


Certainty  in 
the  description. 


Plaintiff's  right 
or  interest. 


The  declaration  must  be  entitled  either  of  the  term  in  which  the  writ » 
returnable^  or  of  that  in  which  the  declaration  is  delivered ;  if  entitled  of  an 
intermediate  term  it  will  be  irregular,  and  the  defendant  may  sign  judg- 
ment, though  it  seems  he  cannot  set  aside  the  proceedings.  (1) 

By  Reg.  Gen.  Hilary  Term,  4  Will.  4.9  the  name  of  a  county  shall  in  all 
cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be  taken  to  be  tk 
venue  intended  by  the  plaintiff;  and  no  venue  shall  be  stated  in  the  body 
of  the  declaration,  or  in  any  subsequent  pleading,  provided,  that  in  caiei 
where  local  description  is  now  required,  such  local  description  shall  be 
given.  (2) 

The  venue  must  be  laid  in  the  county  where  the  cattle  were  taken,  a- 
cept  when  the  cattle  were  driven  into  another  county,  in  which  case  the 
plaintiff  had  his  election  to  have  brought  his  replevin  in  either  county,  and 
to  lay  his  venue  in  the  county  in  which  the  replevin  is  (3),  for  the  wrong 
continues  wherever  the  defendant  has  the  cattle.  (4) 

The  declaration  requires  certainty  in  the  description,  and  the  number  of 
the  goods  must  be  stated  with  certainty,  because  a  former  recovery  could  not 
otherwise  be  pleaded  in  bar  of  a  second  action  for  the  same  goods,  ndtlier 
could  the  defendant  properly  defend  himself  (5) ;  the  omission  b  gnNud 
of  special  demurrer ;  and  in  one  case,  where  the  number  of  goods  was  omitlal 
in  the  declaration  in  replevin,  the  court  set  aside  a  final  judgment  obtained 
after  judgment  by  default  (6) ;  and  in  all  the  forms  of  action  for  a  tort  re- 
specting goods,  it  is  in  general  insufficient,  even  after  judgment  by  default  or 
verdict,  to  allege,  that  the  defendant  injured  or  took  &c.  "  divers  goods  and 
chattels"  of  the  plaintiff  without  describing  them. 

The  place  and  vill,  or  parish,  are  material  and  traversable  (7)>  for  tke 
defendant  may  plead  cepii  in  alio  loco  ;  and  as  the  place  must  be  spedaBy 
mentioned,  no  new  assignment  is  permitted.  (8) 

Where  the  declaration  in  replevin  does  not  sufficiently  specify  the  goods 
and  chattels,  and  the  place  in  which  they  are  tak^,  the  defect  is  cured  by 
an  avowry,  justifying  the  taking  of  the  said  goods  and  chatteb  in  the  said 
place,  even  though  the  avowry  be  a  bad  plea.  (9) 

In  replevin,  the  plaintiff's  right  to  or  interest  in  the  goods,  either  as  ahio* 
lute  owner  or  as  having  a  limited  right  therein,  is  no  otherwise  described  in 
the  declaration  than  by  the  averment,  that  they  were  the  goods  '^  of  the 
plaintiff,"  or  that  he  was  lawfully  possessed  of  them  as  of  his  own  iho> 
perty.(lO) 


(1)  Smith  ▼.  MvUer,  3  T.  R.  624.  Topping 
V.  Fm^,  5  Taunt  774.  Stork  t.  Herbertt  1 
Wils.  242. 

(2)  Vide  Stat  3  &  4  Will.  4.  c.  42.  s.  22. 

(3)  F.N.  B.  159. 

(4)  Per  Wilmot  C.J.  in  WaUon  t.  Ker$op, 
2  Wils.  355.     Wilkinson  on  Replevin,  40. 

(5)  P^  ▼.  TVman,  7  Taunt.  642.  Wil- 
kinson on  Rcplevini  42. 

(6)  2  Saund.  74.  (b.)     Pope  v.  TV/maa, 


7  Taunt  642.     KeeUe  y.  HicktrngH^  ^ 
East,  576.     1  Chitt  PL  377. 

(7)  1  Saund.  347.  «.  1.  Ward  t.  UfA, 
Cro.  Eliz.  896.  fTard  v.  Laiim,  Sr  F. 
Moore,  678.  WetioH  t.  Cartety  1  Sid.  <^  '0. 
TreoerUm  t.  ITtcib,  Carth.  186. 

(8)  Wilkinson  on  R^levin,  41* 

(9)  BoMh  ▼.  AngeB,  3  N.  &  ?•  H    2 
Jur.  657. 

(10)  2  Saund.  379.  J«.  IS.  iChiltPlSSO 
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6.  Pleas  to  the  Declaration  —  Avowries  and  Cognisances.        Plias  to  the 

Declakatiok 

Whenever  the  subject-matter  of  the  plea  or  defence  is,  that  the  plaintiff  —Avowries 
caoDot  maintain  any  action  at  any  time,  whether  present  or  future,  in  re-  sancbs. 
spect  of  the  supposed  cause  of  action,  it  may,  and  usually  must,  be  pleaded  piea  in  abate- 
1*0  bar ;  but  matter  which  merely  defeats  the  present  proceeding,  and  does  ™«>t  or  bar  of 
not  shew  that  the  plaintiff  is  for  ever  concluded,  should  in  general  be  pleaded  P'^P®^* 
10  abatement  (1)     There  are,  however,  some  matters  which  may  be  pleaded 
either  in  abatement  or  in  bar,  as  in  replevin  for  goods  the  defendant  may 
plead  property  in  himself  or  in  a  stranger,  either  in  abatement  or  bar.  (2) 

The  new  rules  do  not  contain  any  particular  directions  as  to  the  mode  of  Rbg.  Gek. 
pleading  in  the  action  of  replevin,  though  subject  to  the  general  rules  and  Non  appHca- 
regulations  applicable  to  all  pleadings,  &c.;  and  by  stat.  S  &  4  Will.  4.  c.  42.  „^*^,^^® 
«.  J.  "  no  rule  or  order  shall  have  the  effect  of  depriving  any  person  of  the  ^^^^  ^  . 
power  of  pleading  the  general  issue,  and  of  giving  the  special  matter  in  Will  4.  c42. 
evidence,  in  any  case  wherein  he  is  now,  or  hereafter  shall  be  entitled  to  ^  *• 
do  so,  by  virtue  of  any  act  of  Parliament  now  or  hereafter  to  be  in  force." 

Bj  pleading  *^  nan  cepUj"  the  defendant  puts  in  issue  not  only  the  taking  Effect  of  plead- 
of  the  cattle  or  goods,  but  also  the  taking  in  the  place  mentioned  in  the  '^S^^oncqM 
declaration  (S) ;  and  the  defendant  can  plead  property  in  himself  or  a  third 
person  (4),  the  question  of  property  not  being  in  issue  on  the  plea  of  non 
«^(5);  and  where  he  goes  for  a  return  of  the  cattle  or  goods,  he  may 
afow,  or  make  cognisance,  &c  (6) 

If  the  defendant  be  desirous  of  having  a  return  of  the  goods,  he  must  Non  eepit  in 
plead,  that  he  took  the  goods  in  another  place,  describing  it,  and  traverse  "^'^  ^^• 
the  place  laid  in  the  declaration,  and  avow  or  make  cognisance,  shewing  his 
right  to  take  the  goods,  as  in  a  plea  in  abatement  (7) 

Where  the  distress  is  for  poor's  rates,  the  defendant  may  plead  not  guilty.  Not  Guilty. 
and  give  the  cause  of  taking  in  evidence  (8);  and  a  general  plea  is  given 
by  statute  where  a  distress  is  taken  for  sewers'  rates  (9) ;  and  the  bankrupt 
act  gives  the  general  issue  to  a  defendant  sued  for  any  thing  done  in  pur- 
f nance  thereof.  (10) 

Where  the  action  is  against  the  principal  or  landlord,  he  is  said  to  make  Distinction  be- 
an avowry,  t.  c.  he  avows  taking  the  distress  in  his  own  right ;  where,  on  *^cc"  avowry 
the  other  hand,  it  is  against  the  bailiff  or  servant,  he  makes  cognisance,  t.  e. 
be  acknowledges  the  taking  in  the  right  of  the  principal  or  landlord ;  and 
vbere  it  is  against  both,  the  one  avows,  and  the  other  makes  cognisance. 

An  avowry  or  cognisance  is  in  the  nature  of  a  declaration ;  it  sets  forth 
he  merits  of  the  defendant's  case,  and  shews,  that  the  distress  was  lawful. 
1$  the  object  of  the  avowry  is  to  obtain  a  return  of  the  goods,  the  de- 
endant  should  state  sufficient  matter  to  entitle  him  to  such  return.   Greater 

(1)  1  Chitt.  PL  446.    Evans,  q.  t  v.  Ste-        (5)  Gilbert  on  Distress,  148.     Tidd's  N. 
eu,  4  T.  R.  227.     1  Bac.  Abr.  Abatement     P.  375. 

N.),   25.       Com.    Dig.   Abatement  (B.).  (6)  Tidd's  N.  P.  375. 

brmam  v.  KmgsUnh  3  Camp.  152.  (7)  1  Saund.  247. 

(2)  Pre»grat>e  v.  Saundtrs,  I  Salic.  5.  (8)  Stat.  43  Eliz,  c.  2.  s.  19.     Co.  Litt. 
CST)  Jokn»an   v.    WcHUftr,  Sir.  501.     Anon.  283.  (a.) 

Mod.  199.      1  Saund.  347.  i».  1.  (9)  Stat  23  Hen.  8.  c.  5.  s.  19. 

(4)  Com.  Dig.  Pleader  (3  K.),  12.  (10)  Stat  6  Geo.  4.  c.  16.  s.  44. 
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AND  Coom- 

SANCES. 


Partioiilar 
tates  must  be 
nhewn. 


Condition  sub- 
sequent. 


Where  uncer- 
tainty as  to  the 
nature  of  the 
freehold  is 
matter  of  form 
only. 


strictness  is  required  in  some  cases  in  stating  title  in  an  avowry,  than  in  i 
declaration.  In  all  cases,  except  where  the  defendant  claims  property  in 
the  goods,  he  must  avow  in  order  to  entitle  himself  to  a  return.  A  party 
in  justifying  a  distress  may  allege  a  different  cause  from  that  which  Ik 
assigned  on  making  it ;  if  he  can  shew  a  l^ai  justification  for  what  he 
did^  it  is  sufficient ;  thus  he  may  distrain  for  rent,  and  avow  for  heriot 
service.  (1) 

In  avowries,  the  commencement  of  particular  estates  must  be  shewn;  is 
that  such  a  one  was  seised  in  fee  and  demised,  &e^  that  the  estate  oat  of 
which  it  was  derived  may  appear  sufficient  to  support  it;  because,  the 
seisin  in  .fee  may  be  traversed,  and  any  of  the  mesne  assignments  are  tit* 
versable.  (2) 

Although  in  general  it  is  sufficient  to  allege  a  mere  possessory  tide 
against  a  wrong-doer,  yet  in  replevin  there  is  an  exception ;  and  it  is  Dot 
sufficient  to  plead  merely,  that  the  defendant  was  possessed  of  a  dose,  lad 
because  the  cattle  trespassed,  &c.  he  took  them  damage  feasant;  bat  it 
may  be  alleged  generally^  that  the  close  was  the  close,  soil,  and  freehoU 
(libenan  tenementum)  of  the  defendant.  (3) 

A  replication  that  the  defendant  had  a  power  of  distress  under  an  amri 
should  shew  the  authority  of  the  arbitrator  to  give  the  power,  or  thst  the 
right  to  distrain  was  one  of  the  matters  in  difference.  (4) 

Where  a  grant  of  an  annuity  was  made  by  R.  W.  W.  to  S.  W.  darii^  her 
life,  or  so  long  as  her  conduct  and  behaviour  should  be  discreet,  and  meet 
with  the  approbation  of  the  testator's  wife  and  his  other  trustees :— It  w 
held,  that  the  condition  of  the  conduct  and  behaviour  of  S.  W.  being  dis- 
creet^ &c  is  a  condition  subsequent,  and  need  not  be  alleged  by  the  hosbiiid 
of  S.  W.  as  defendant  in  replevin  in  setting  up  his  title  to  her  estate;  hot 
that  the  condition,  if  violated,  must  be  pleaded  in  bar  by  the  phuntif  ii 
defence  of  the  estate  of  S.  W.  (5) 

In  M^CaUa  v.  Thompson  (6)  it  appeared,  that  R.  M.  being  seised  Id  fee, 
devised  his  interest  ''  equally  between  his  three  sons  to  be  equally  divided 
between  them,  share  and  share  alike ;  it  being  also  his  will,  that  none  of  Us 
said  sons  should  let  or  sell  his  or  their  part  to  any  other  than  to  <Hie  of  te 
testator's  sons,  or  their  male  issue,  lawfully  begotten,  but  the  same  sbooM 
descend  to  each  of  their  male  heirs  for  ever ;  and  in  case  any  one  or  more 
of  his  said  sons  should  die,  leaving  no  lawful  issue,  his  or  their  part  Xo  ftO 
to  his  or  their  surviving  heirs  for  ever : " — It  was  held,  that  these  words  did 
not  imply  cross  remainders  between  the  three  sons  as  tenants  in  commsi* 
—  and  that  where  a  cognisance  for  a  rent  charge,  in  deducing  title  to  R-M. 
ancestor  of  the  grantor,  stated  *<  that  Lord  M.  being  seised  in  fee  released 
to  R.  M.  and  his  heirs,  to  hold  during  the  continuance  of  a  certain  estate  «C 
freehold  still  subsisting,  whereby  R.  M.  became  seised  of  the  said  estate 
so  subsisting^  the  uncertainty  as  to  the  nature  of  the  freehold  was  matter 
of  form  only,  and  was  cured  by  pleading  over. 


(1 )  Crowther  v.  RamtboOamt  7  T.  R.  657.         (4)  Poacoc  t.  Pateot,  S  Seott,  117. 
Gwinnet  v.  PhiOipB,  S  ibid.  646.  (5)  Wynm'.  ▼.  9Fpme,  2  M.  &  G.  &  4  J«. 

(2)  Dally  v.  Silby  {in  error),  I  Bro.  P.  C.  II 14. 

525.  (6)  1  Jebb  &  S^mts  (Irisb>  <S. 

(S)  1  Saund.  346.  (e.)  n.     2  ibid.  285.  n, 
Stephen  on  Pleading,  2d  ed.  358,  359. 
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The  Stat  11  Geo.  2.  c.  19.  respecting  avowries  in  replevin,  extends  to  an  Plbas  to  thk 

avowry  for  a  rent  charge.  (1)  .  ^A^ot^"" 

If  one  portion  of  the  land  conveyed  subject  to  a  rent  charge  be  not  well  avd  Cogni. 

charged,  the  entire  rent  charge  may  be  avowed  for  out  of  the  remaining  ^^^^'^ 


portioDS ;  and  an  avowry  claiming  out  of  the  entire  locus  in  quOf  in  the  Where  one 

po«8ession  of  the  plaintiff,  a  rent  charge,  affecting  only  two  undivided  thirds  f  °^  g^^^g^^d 

of  it,  is  not^  on  that  ground,  defective  on  general  demurrer.  (2)  subject  to  a 

Where  in  an  avowry,  the  defendant  averred,  that  all  those  whose  estate  ^^^  charge,  is 

he  DOW  has  &c.,  from  the  time  whereof  &Ch  have  been  accustomed  to  have,  charged, 

and  of  right  during  all  the  time  aforesaid  ought  to  have  had,  and  still  ^Ym^  ^^^  ^^^ 

of  right  ought  to  have  common  of  pasture  in  the  locus  in  quo :  — -  It  was  amount  to  an 

held  bad,  and  that  it  did  not  amount  to  an  averment  of  right  of  common  at  ^^l?^^  ^^^ 

'  °  right  of  corn- 

all  times  of  the  year.  (S)  mon  at  all 

in  Ramsey  v,  Nomabell  (if),  which  was  an  action  of  replevin,  the  cog-  times  of  the 
DiBance  stated,  that  the  owners  and  occupiers  of  lands  within  the  lordship  ^^"' 
of  M.  had  immemorially  repaired  a  jetty,  which  defended  the  sea-coast  ^^^^^  ^^   5^ 
in  the  lordship  and  parish  of  M. ;  that  the  jetty  being  out  of  repair,  a  court  on  the  owners 
of  sewers  was  holden,  and  a  jury  impanelled,  who  presented,  finding  the  of^^^^hTp* 
prescription  as  above,  and  that  the  owners  and  occupiers  ought  forthwith  to  generally,  yet 
repair ;  that  notice  was  given  to  the  owners  and  occupiers  to  appear  at  the   f^l^^V  *i°  *^® 
next  court  to  plead  to  the  inquisition  ;  that  they  appeared  by  L.,  and  pleaded 
not  guilty ;  that  the  traverse  was  tried,  and  the  owners  and  occupiers  found 
guilty  by  a  jury,  who  amerced  them  in  200/.,  which  the  commissioners 
^soofirmed,  and  set  the  amercement  on  them,  and  respited  the  levying 
thereof,  of  which   they   had   notice;  that  at  an  adjourned  court,  it  was 
ordered,  that,  unless  the  owners  and  occupiers  repaired  within  fourteen  days, 
the  200^  should  be  levied ;  that  at  a  subsequent  court,  the  repairs  not 
being  proceeded  with,  N.  was  appointed  to  demand  and  receive  the  amerce- 
ment, and  afterwards  did  demand  it,  but  the  owners  and  occupiers  refused 
to  pay  ;  that  at  an  adjourned  court,  the  clerk  was  ordered  to  give  notice  that, 
unless  the  amercement  were  paid  before  a  day  named,  a  warrant  would  be 
issued  to  levy  it  by  distress  and  sale ;  that  such  notice  was  given,  but  the 
owners  and  occupiers  did  not  pay ;  that  at  a  subsequent  court  a  warrant  was 
nuide  by  six  commissioners,  directing  persons  therein  mentioned  to  levy  the 
2(XV.  by  distress  and  sale  of  the  goods,  &c  of  the  owners  and  occupiers ; 
that  plaintiff,  at  the  time  of  the  presentment,  and  thence  to  the  time  when 
^c  was  an  owner  and  occupier ;  that  defendant  by  virtue  of  the  warrant 
demanded  the  200L  of  him,  and  on  his  refusal,  the  jetty  being  still  unre- 
paired, defendant,  as  a  constable  mentioned  in  the  warrant,  and  bailiff  of 
the  commissioners,  well-acknowledged  &c. :  —  It  was  held  a  good  cogni- 
lance,  for  that  the  amercement  might  be  on  the  owners  and  occupiers  of 
the  lordship  generally,  yet  the  levy  on  the  individual ;  and  that,  whether  a 
sale  was  justifiable  or  not,  the  cognisance  was  good,  because  it  did  not 
shew  that  a  sale  had  been  made  in  fact^  though  directed  by  the  warrant. 
In  an   avowry  for  tithe  composition  under  stat.  4  Geo.  4.  c  99.  it  was  Avowry  for 

held  to  be  sufficient  to  state  in  the  words  of  the  58th  section,  that  the  *!*!*«  compo- 
sitions under 

Stat.  4  Geo.  4. 

(!)  Short  V.  Hubbard,  S  Bing.  S49.     S.         (3)  Hawkins  t.  EcUet,  2  B.  &  P.  359.         c*  ^9* 
P.  contr^  BnfyU  v.  Clarke,  1  N.  R.  56.  (4)  11  A.  &  £.  383. 

(sy  M'CaBa  ▼.  Thompson,  1  Jebb&  Symes 
(Irish),  63. 
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Reut  areeae. 

Stat  1 1  Geo.  2- 
c.  19.  s.  22. 


Stat  25  Geo.  2. 
c.  13.  8,4. 


An  avowry 
admits  the  pro- 
perty of  the 
goods  in  the 
plaintifT. 


defendftnt  took  the  goods,  Sec  ^  as  a  distress,  by  force  of  the  statate  in  that 
case  made  and  provided."  (1) 

At  common  law  it  was  requisite  to  shew  in  an  avowry  and  cognisance 
for  rent  the  quantity  and  commencement  of  the  estate  of  the  defendant, 
and  other  particulars  respecting  title ;  but  stat  11  Geo.  2.  c  19.  s.  SSL,  after 
reciting  that  difficulties  often  arose  in  making  avowries  or  cognisances  upon 
distresses  for  rent,  quit-rents,  reliefs,  heriots,  and  other  services,  enacts,  **  that 
all  defendants  in  replevin  may  avow,  or  make  cognisance  generally,  that  where 
the  plaintiff  in  replevin  or  other  tenant  of  the  lands  and  tenements  whereoo 
such  distress  was  made  enjoyed  the  same  under  a  grant  or  demise  at  such  a 
certain  rent  during  the  time  wherein  the  rent  distrained  for  incurred,  whidi 
rent  was  then  and  still  remains  due ;  or  that  the  place  where  tke  distress 
was  taken  was  parcel  of  such  certain  tenements^  held  of  such  honour,  lord- 
ship, or  manor,  for  which  tenements  the  rent,  relief,  heriot,  or  other  serviee 
distrained  for,  was  at  the  time  of  such  distress  and  still  remains  due,  without 
further  setting  forth  the  grant,  tenure,  demise,  or  title  of  such  landlord  or 
landlords,  lessor  or  lessors,  owner  or  owners  of  such  manor." 

The  Irish  Act  (25  Geo.  2.  c  13.  s.  4.)  extends  to  all  cases  in  which  the 
relation  of  landlord  and  tenant  subsists ;  and  therefore,  where  the  rent  b 
payable  in  advance,  by  agreement  between  the  parties,  and  a  distress  is 
made  during  the  quarter  for  a  gale  due  at  the  commencement  of  that  quarter 
by  the  terms  of  the  contract,  and  the  tenant  brings  replevin,  the  hmdlori 
may  avow  generally  without  setting  out  title.  (2) 

In  replevin,  an  avowry  or  cognisance  for  rent  admits  the  pn^ierty  of  the 
goods  in  the  plaintiff;  but  if  the  plaintiff's  plea  subsequently  shew  the 
property  of  the  goods  to  be  in  another,  the  plaintiff  cannot  maintain  tbe 
action.  (3) 

In  replevin  for  taking  a  stranger^s  cattle  for  rent  in  arrear,  a  plea,  that  the 
cattle  '*  were  not  levant  and  couchant  in  the  close  in  which  ftc,"  is  bad  oo 
demurrer  for  not  shewing  the  circumstances  under  which  the  catde  eane 
upon  the  close,  so  as  to  entitle  them  to  be  privileged  from  distress.  (4) 

If  the  defendant  avow  or  make  cognisance,  he  must  do  so  with  paitieii- 
larity  under  a  distress  for  rent  (5),  rent  charge  (6),  or  damage  feasant  (7): 
and  it  is  advisable  in  some  cases  to  set  out  the  title  specially,  in  order  that  a 
traverse  of  a  particular  part  of  it  may  be  taken,  and  that  the  parties  nay 
proceed  to  trial  upon  some  particular  point  in  issue.  (8) 

An  avowry  for  cognisance  for  rent  in  arrear  must  correctly  describe  tbe 
terms  of  the  tenancy  (9)^  but  under  an  avowry  for  two  years'  rent,  thepirty 
will  succeed,  notwithstanding  that  the  rent  was  due  for  one  year  only.  (10) 


(1)  Kittikdiy  y.  Eyre  QQerk),  I  Uudaou  8c 
Brooke  (Irish),  157. 

(8)  Charten  y.  Shamck,  1  Alcock  ft 
Napier(Iri8h),  17.  506. 

(3)  Clarke  ▼.  Davies,  7  Taunt  72.  2 
Marsh.  386. 

(4)  Janes  t.  Poweil,  8  D.  &  R.  416.  5 
B.  &  C.  647. 

(5)  Stat  11  Geo.  2.  c  19.  s.  22.  2 
Saund.  284.  (d.)  n.  4.     1  ibid.  347.  n.  6. 

(6)  Leominster  Caned  Camp.  ▼.  Cowdlf  1 
B.  &  P.  213.     Bulpit  V,  Clarke,  1  N.  R.  56. 


(7)  Hawkins  y.  EeUes,  2  R  &  P.  5»- 
2  Saund. 284.  (d.)     I  ibid.  347. 

(8)  2  Saund.  284.  (d.)  SlaL  11  G«fr  1 
c.  19.  does  not  extend  to  arowrics  kri^ 
custom,  or  for  a  rent  ehai^  Xdjtf  ^• 
WhUoH,  2  Wils.  28.  2  Sauod.  106.  (i.)  *• 
6.  Leomimter  Caiud  Omp.  i.  Onr4  1  ^ 
&  P.  213. 

(9)  Brmtm  y.  &ycc  4  TaunL  SSd 

(10)  JFbr<yy./m6er,6East,4S4.   S^^' 

Roach  ilnkab.  o/),  6  T.  R.  ««.    ^  '' 
Bryan,  3  B.  &  P.  348. 
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A  husband  may  avow  io  his  own  name  for  rent  due  in  right  of  his  wife.  Plkas  to  tbi 

Where,  therefore,  there  were  three  avowries,  first,  by  E.  W.  and  J.  T.  for  ^*aVow«m 

rent  due  to  them  from  the  plaintiff  as  tenant  to  them ;  secondly,  by  E.  W.  and  Coovi. 

and  J.  T,  Id  their  own  right,  for«rent  due  to  them  from  the  plaintiff  as  tenant  ^^^^n. 


of  the  premises  generally ;  and  Ustly,  by  E.  W.  and  J.  T.  and  Ann  his  wife,   Hiubaod  may 
in  right  of  the  said  Ann,  for  rent  due  to  E.  W.  and  J.  T.  and  Ann  his  wife,  »'o^  *«*  ^» 
ID  right  of  the  said  Ann,  from  the  plaintiff  as  tenant  to  E.  W.  and  J.  T.  and  ^^  J^®  ^^ 


in 


Ado  his  wife,  in  right  of  the  said  Ann : — It  was  held,  after  a  decUration  in  right  of  his 
ejectment  served  on  the  plaintiff,  on  the  demise  of  E.  W.^  J.  T.,  and  Ann  ^^^ 
his  wife,  to  be  supported  by  evidence  of  an  attornment  from  him  to  them ; 
and,  consequently,  that  there  was  no  variance.  (1) 

An  avowry  for  a  rent  charge  devised  to  A.  the  wife  of  B.  may  be  made 
by  B.  and  A.  in  the  right  of  A.  (2) 

Where  a  distress  was  made  by  the  command  and  in  the  name  of  a  land-  Distress  made 
brd,  but  he  died  before  the  distress  was  actually  made:— It  was  held,  that  ^^^ZJdTwho 
the  bailiff  might  make  cognisance  as  the  bailiff  of  his  executrix,  under  stat.  dies  before  it  is 
S2  Hen.  8.  c  S7.,  who  ratified  the  distress,  although  before  probate.  (S)        ^"^y  "«<^«- 

Joint  tenants  and  co-parcenors  must  join  in  an  avowry,  and  a  cognisance  Joint  tenants 
as  their  bailiff  should  be  for  the  entire  rent  (4) ;  but  tenants  in  common  »"^  co-par- 

oenors. 

most  sever,  and  the  avowry  of  each  must  be  de  und  medieUUe  of  the  whole 
lent,  and  not  of  a  certain  sum  which  amounts  to  a  moiety.  When  the 
action  is  against  one  of  several  tenants  in  common,  he  should  avow  for  his 
own  proportion,  and  in  general  he  makes  cognisance  as  bailiff  of  his  com- 
panion for  the  residue  (5) ;  or  he  may  avow  only  for  hb  undivided  share  of 
the  rent.  (6)  If  the  action  of  replevin  be  against  two  tenants  in  common, 
they  should  join,  one  avowing,  and  the  other  as  his  bailiff  making  cognisance 
for  an  undivided  moiety  of  the  rent,  and  the  one  who  first  made  cognisance 
avowing  in  his  own  right,  and  the  other  who  first  avowed  making  cognisance 
aahis  bailiff  for  the  other  undivided  moiety.  (7)  If  three  tenants  in  common 
distrain  thirty  beasts.,  it  is  said  they  each  should  avow  separately  for  ten  (8), 
and  one  tenant  in  common  cannot  avow  alone  (9)  for  taking  cattle  damage 
feasant,  but  he  ought  also  to  make  cognisance  as  bailiff  of  his  companion.  (10) 
And  where  two  persons  are  defendants  in  replevin,  they  cannot  it  seems 
Ottke^several  avowries  in  their  own  right  for  distinct  matters :  thus,  if  one 
avow  for  rent  service,  and  the  other  for  rent  charge,  both  the  avowries  shall 
>hate,  for  the  court  would  be  in  doubt  to  which  of  them  return  should  be 
awarded.  (11) 
It  b  not  necessary  that  an  avowry  for  rent  should  allege  in  precise  terms, 

ri)  Gravemar  ▼.  Woodhouse,  9  Moore,  148.         (7)  HarrxMon  ▼.  Bamhy,  5  T.  R.  S47. 
SBing.  71.,  ei  vide  &  C  7  Moore,  S89.     1         (8)  Ibid.     Co.  Litt.  814.  317. 
Bing.  38.  (9)  Reevei  t.  Morrit,   2  Jebb  &  Symes 

(2)  fTymu  ▼.   Wynne,  2  M.  &  G.  8.     So,  (Irish),  344. 

''thflugh  the  rent  charge  issue  out  of  a  term        (10)  CuOey  ▼.  Spearman,   2  Hen.  Black, 

rfyetis.  386. 

(3)  mitekead  ▼.  Taylor,  2  P.&  D.  367.  (11)  Sling$hy*$  ease,  5  Co.  19.  (a.)     Tey*» 

(4)  4  Bac.  Abr.  Joint  Tenant  (K.),  513.  eaee,  ibid.  38.  (b.)  A  prayer  of  a  return  of  the 
7  ibid.  Replevin  (K.),  94.  Harriton  ▼.  goods  in  a  plea  by  a  defendant  in  repleyin, 
^vviy,  5  T.  R.  246.  Kitchen  y.  Buekly,  1  averring  such  joint  ownership,  is  no  ground 
l^v*  109.     lUd.  Sir  T.  Raym.  80.  of  objection   upon   general  demurrer,   nor 

(5)  Ibid.  {eemble)  upon  special  demurrer.     Reetteg  v. 

(6)  Harrietm  t.  Barnby,  5  T.  R.'  246.  Morrie,  2  Jeb^  &  Symes  (Irish),  344. 
^^  T.  Spearman,  2  Hen.  Black.  387. 
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REPLEVIN. 

that  the  plaintiff  was  tenant  to  the  avowant ;  if  the  fact  of  the  tenancy  oo 
be  collected  from  the  whole  of  the  avowry  it  ia  sufficient.  (1) 

Where  in  replevin,  the  defendant  avowed  for  rent  in  arrear  for  a  dwelling- 
house  Mrith  the  appurtenances,  and  it  appeared  in  evidence,  that  the  plaintiff 
merely  occupied  the  upper  part  of  the  house,  and  that  the  shop  and  yard  were 
in  the  occupation  of  other  tenants : — It  was  held  to  be  no  variance.  (2) 

In  replevin  for  illegally  distraining  the  plaintiff's  growing  com  in  four 
doses,  the  defendants  avowed  the  distress  for  rent  in  arrear,  averring  tbt 
the  pUdntiff  held  the  closes  in  which  &c,  at  and  under  a  certain  yeariy  rent; 
to  which  the  plaintiff  pleaded,  that  he  did  not  hold  in  manner  and  form  u 
alleged.  Upon  proof  that  the  plaintiff  held  the  four  closes  and  two  ofchersit 
the  rent  stated  in  the  avowry,  it  was  holden  to  be  no  variance.  (3) 

Although  a  landlord  may  avow  generally  for  rent  in  arrear  under  stit 
II  Geo.  2.  c  19*  s.  22,,  yet  the  terms  of  the  contract  under  whieh  tke 
tenant  holds  must  be  truly  stated  in  the  avowry.  Where^  therefore,  tke 
defendant  made  cognisance  as  bailiff  of  J.  8.,  whose  tenant  he  alleged  tk 
plaintiff  to  be,  under  a  demise  before  them  made  to,  the  phunti£^  at  1 
certain  yearly  rent,  and  the  plaintiff  pleaded  non  tenuU  modo  et  jwwk  it 
was  held,  that  the  cognisance  was  not  supported  by  proof  of  a  conveysaee 
under  which  J.  S.  claimed,  and  which  purported  to  have  been  made  by 
three  trustees,  but  was  executed  by  two  only,  as  J.  S.  thereby  only  took 
two-thirds  of  the  premises  as  a  tenant  in  common  with  the  trustee  who  hid 
omitted  to  execute  the  deed.  (4) 

An  avowry  for  rent,  stating — an  indenture  of  demise  for  years  by  A.  to 
the  plaintiff,  reserving  rent  to  A.,  his  heirs  and  assigns;  the  death  of  An 
and  that  B.  was  his  heir ;  the  death  of  B.,  and  that  avowant  was  his  hdr, 
as  well  as  the  heir  of  A.;  and  that  the  plaintiff  enjoyed  the  loau  mqm 
as  tenant  to  the  avowant  as  such  heir  of  A.  by  virtue  of  the  demise,  bit 
not  stating  that  either  A.,  B.,  or  the  avowant,  were  seised  of  any  estate^  i> 
bad  upon  general  demurrer,  if  considered  as  an  avowry  at  common  lav; 
and  upon  non  ienuit  pleaded  to  such  an  avowry,  a  reversion  will  not  be 
presumed  in  the  defendant.  (5) 

A  defendant  in  replevin  will  not  be  allowed  to  avail  himself  of  the 
Statute  of  General  Avowries  to  avoid  setting  out  his  title ;  and  at  thessBK 
time,  by  adding  some  specific  facts  to  the  common  form  of  avowry,  to  de 
prive  the  plaintiff  of  the  general  defence  under  the  plea  of  non  taimL{p) 

It  is  not  necessary  to  aver,  that  the  rent  still  remains  due  (7)»  nor  to  stitt 
any  day  of  payment.  Thus,  where  the  avowry  stated  that  one  W.  B.  G.  ftf 
two  yiears  ending  on  the  25th  of  March,  1824,  and  from  thence  anti],^ 
held  and  enjoyed  the  place  in  which,  &c.  as  tenant  thereof  to  the  defendaat 
by  virtue  of  a  demise  at  a  certain  yearly  rent  (not  stating  any  day  of  \/^' 


A  plea  to  an  action  of  replevin  for  taking 
and  detaining,  denying  the  taking  and  justi- 
fying the  detention,  was  held  to  be  bad  upon 
special  demurrer  for  duplicity.  Reeof  y. 
MorrU,  2  Jebb  &  Symes  (Irish),  344. 

(1)  Irnut  T.  Ceiq}Uumj  5  M.  8c  P.  63.  7 
Bing.  265. 

(2)  Ptiffe  T.  Chuck  J  10  Moore,  S64. 

(3)  Hargrove  ▼.  Shewiw,  9  D.  &  R.  20.  6 
B.  &  C.  34. 


(4)  Ph^iott  V.  DoUuMom  d  M.  ft  P.^ 
6  Bing.  104. 

(5)  Byan  t.  itjUOey,  1  Jdlb  ft  SfBtf 
(Irish),  324. 

(6)  Ibid.  In  Ireknd  the  prwdet  oftbc 
Queen*s  Bench  does  not  require  the  giwB^ 
of  general  demurrer  to  a  prenov  pki'^ 
to  he  noted  in  the  judges*  books.    I1«L 

(7)  Oarhe  r.  DaaUs,  S  UwxA,SK  ' 
Taunt.  72. 
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meni),  and  then  avowed  for  a  sum  due  for  the  rent  for  two  yean  ending  Plkas  to  the 

the  25th  of  March :  —  It  was  held,  on  special  demurrer,  that  the  avowry  ^^^^^^1^^ 

was  sufficient.  ( 1 )  and  Coon" 

Id  replevin,  the  defendant  avowed  for  rent  due  and  in  arrear  at  Martin-  s-^ncks. 


mas,  "  to  wit,  the  2Sd  of  November :  "  — .  It  was  held,  that  Martinmas  must  Period  at 
be  taken  to  mean  New  Martinmas,  and  that  the  subsequent  words,  to  wit,  ^^ic^  the  rent 
*•  the  23d  of  November,"  being  surplusage,  could  not  be  taken  to  explain  *   "** 

tl>at  Old  Martinmas  was  intended.  (2) 

If  a  defendant  in  replevin  avow  on  the  contract  for  110/.  rent,  and  prove 
a  demise  at  I5s,  an  acre,  amounting  to  111/.,  it  will  be  a  fatal  variance.  (3) 

To  a  cognisance  for  rent  in  arrear,  a  plea  in  bar,  that  the  defendant,  on  a  When  plea 
former  occasion  made  a  distress  for  the  same  rent,  and  took  goods  liable  i^f  "°*  *®^ 
to  distress,  sutncient  to  discharge  the  rent  in  arrear  and  the  costs  of  the  was  satisfied  by 
distress,  and  might  thereby  have  paid  the  arrears  of  rent,  but  neglected  so  *  former  dis- 
to  do,  and  wrongfully  made  a  second  distress  for  the  same  rent :  —  was 
keld  ill  on  special  demurrer,  assigning  for  cause,  that  the  plea  did  not  shew 
that  the  rent  was  satisfied  by  the  former  distress.  (4) 

By  Stat.  32  Hen.  8.  c.  37.  executors  have  power  to  distrain  for  rent  due  Atow&t  bt 
to  the  testator  in  his  lifetime.  Ekcuto»«.(5) 

To  a  declaration  in  replevin  for  taking  the  plaintiff's  goods,  the  defendant  What  is  a  suf- 
made  cognisance  as  bailiff  of  an  executrix  under  stat  32  Hen.  8.  c.  37.,  for  *"«"*  *f*?^ 
arrears  of  rent  incurred  in  the  lifetime  of  the  testator :  —  It  was  held,  that  title  of  the  tea- 
such  avowry  need  not  set  out  the  title  of  the  testator,  nor  shew,  that  the  tator. 
executrix  was  entitled  to  distrain  under  that  statute ;  and  that,  at  all  events, 
it  could  not  be  objected  to  after  verdict.  (6) 

An  avowry  by  the  defendants,  as  executors  of  T.  F.,  that  the  plaintiff 
for  all  the  time  during  which  the  rent  was  accruing  due,  and  from  thence 
until  and  at  the  time  when  &c>,  and  until  and  at  the  death  of  T.  F.,  held 
the  place  in  which  &c,  as  tenant  to  T.  F.  in  his  lifetime,  under  a  demise 
made  to  htm  at  a  yearly  rent,  payable  quarterly,  and  because  two  years' 
rent  due  from  the  plaintiff  to  T.  F.  in  his  lifetime  remained  unpaid  to  him 
or  his 'executors,  and  because  the  plaintiff  remained  in  possession  of  the 
place  in  which  &C.9  from  the  death  of  T.  F.,  till  the  time  when  &C.,  the 
defendants,   as  executors  of  T.  F.,  well  avowed  the  taking,  &c. :  —  ItVas 
held  on   general  demurrer,   that  such  avowry  was  sufficient  within  stats. 
11  Geo.   2.    c   19.    s.  22.   and  32  Hen.  8.   c.  37.,   and   might   be  sup- 
ported. (7) 

In  replevin  against  the  assignee  of  the  reversion  of  part  of  the  premises  Amkmdmknt 
demised,  the  defendant  may  avow  at  common  law,  stating  the  facts  specially,  ^'    vowar. 
and  leaving  the  apportionment  of  the  rent  to  be  made  by  the  jury ;  or  he 
may  avow  in  the  general  form  given  by  stat.  11  Geo.  2.  c  19.  s.  22.  as  upon 
a  holding  at  a  certain  rent   And  if  be  avow,  under  the  statute,  for  the  entire 

(I  )  Skeiis  ▼.  Carter,  Batty  (Irish),  S5*  (4)  Htuid  v.  Ravenor,  5  Moore,  542.     2 

(9)    Smith    V.    Walton,  1   M.  &   Se.  380.  B.  &  B.  6G2.  Lingham  v.  Warren^  4  Moore, 

Qmtc,    Whether  an    avowry,    stating  the  409.     2  B.  &  B.  36. 

»lainCi/rto  ha%'e  held  under  a  demise,  at  the  (5)   Vide  ant^,  1885.  tit.  Exbcutors. 

early    rent  of  317/.,  without  stating  when  {^Y  Martin  v.  Burton,  3  Moore,  608.     I 

be  rent  w^as  payable,  does  not  mean  that  the  B.  &  B.  279.,  vide  etiam  Meriton  y.Gilbee,  8 

ent  was  payable  yearly?     Laycock  7,Tuf'  Taunt.  159. 

eO,  2  Chitt.  531.  (7)  Staniford  v.   Smdair,  9  Moore,  376. 

(3)   Brown  ▼•  Sayce,  4  Taunt.  320.  2  Bing.  193. 
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rent,  or  with  a  deduction  from  the  entire  rent  greater  or  less  than  the  pro- 
portion properly  belonging  to  his  interest  in  the  reversion^  the  judge  at 
Nisi  Frius  may  direct  the  avowry  to  be  amended,  either  by  converting  it 
into  an  avowry  at  common  law,  or  leaving  it  as  an  avowry  under  the  statate, 
by  describing  the  rent  in  conformity  with  the  proportionate  value  of  the 
respective  particles  (1)  or  parts  into  which  tlie  reversion  has  been  di- 
vided. (2) 

In  Gayler  v.  Farrant{S)  the  defendant  avowed  for  three  quarters  of  a 
year's  rent,  under  a  holding  at  115/.  a  year,  payable  quarterly;  the  chief 
contest  at  the  trial  was,  whether  the  rent  reserved  was  100/.  or  1 15/.  a  year; 
the  jury  having  found  that  it  was  115/.  a  year,  but  payable  half  yeariy 
instead  of  quarterly,  and  the  finding  having  been  entered  on  the  record,  the 
court  in  the  ensuing  term  gave  leave  to  amend  the  avowry  accordinglj, 
notwithstanding  the  plaintiff  before  trial  gave  notice,  that  he  relied  on  the 
variance,  and  should  oppose  any  application  to  amend  at  the  trial. 

In  Knight  v.  M'DoiDall(4f)  an  avowry  for  rent  stated  a  yearly  tenancj, 
commencing  at  Michaelmas ;  to  which  a  tender  and  non  tenuU  mcdo  d 
formd  were  pleaded  in  bar.  There  were  two  actions  of  replevin.  In  the  first, 
the  evidence  of  the  defendant  in  support  of  the  second  issue  tended  to  shev, 
that  the  tenancy  commenced  at  Old  Michaelmas  instead  of  New  Michael- 
mas ;  and  an  application  was  made  to  the  judge  to  amend,  in  pursuance  of 
Stat.  3  &  4  WilL  4.  c.  42.  s.  23.  The  judge  refused,  but  directed  the  juiy  to 
find  according  to  the  fact ;  and  the  jury  having  found  that  the  tenancy  codh 
menced  at  Old  Michaelmas,  such  finding  was  stated  on  the  record  in  pum- 
ance  of  s.  24.  of  the  foregoing  statute.  The  court  refused  to  enter  judgment 
for  the  defendant  on  the  second  plea;  and  also  refused  to  expunge  the 
special  finding  of  the  jury  on  the  application  of  the  plaintiff. 
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7.  Pleas  in  Bar. by  Plaintiff, 

An  avowry  or  cognisance  being  in  the  nature  of  a  declaration,  the 
pldntiff 's  reply  thereto  is  termed  a  plea,  and  not  a  replication  as  in  otha 
actions. 

Under  stat  4  Anne,  c  16.  the  plaintiff  in  replevin  may,  with  leave  oC 
the  court,  plead  several  pleas  in  bar  to  an  avowry  or  cognisance  (5),  bein^ 
in  the  nature  of  a  declaration,  but  not  to  pleas  in  bar  or  justification. 

By  Reg.  Gen.  H.  T.  4  Will.  4.  pleas,  avowries,  and  cognisances,  foaoded 
on  one  and  the  same  principal  matter,  but  varied  in  statement,  description 
or  circumstances  only  (add  pleas  in  bar  in  replevin  are  within  the  rule^  m 
not  to  be  allowed." 

The  plaintiff  cannot  plead  in  bar  de  injurid  generally,  but  must  take 
issue  upon  some  particular  allegation  in  the  avowry.  (6)     But  in  Bardm 


Cl )  "  Pro  partiaUA  iUd  '*  is  the  eipres- 
sion  used  in  the  statute  of  Quia  Emjpiortiy 
Westm.  3.,  18  £dw.  1.  st.  i.  c.  2.  2  Inst. 
503. 

(2)  Roberts  v  Sndl,  1  M.  &  G.  577.  It 
seems  that  the  Judge,  or  the  court  substi- 
tuted by  consent  of  parties  for  the  judge,  at 
Nisi   Prius,   may   make   such   amendment, 


although  first  prayed  Car  after  the  iperdiet  is 
deUvered,  and  before  it  is  recorded. 

(3)  4  Bing.  N.  C  286.     6  DowL  P.  C 
426. 

(4)  4  Juf.  939. 

(5)  1  ChitL  PI.  591.  649.    -»■  Osi*»  »• 
Clarhte^  2  B.  &  P  368. 

(6)  Jonu  y.  Kitcheti,  1  B.&  P.  76. 
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V.  SeUftfil)  it  was  holden,  that  to  an  avowry  under  a  distress  for  a  poor's  Plias  in  Bar 
rate,  a  general  plea  in  bar  de  injurid  was  sufficient.  bt  Plaintiff. 

A  declaration  in  replevin  for  taking  cattle,  and  carrying  them  four  miles, 
aod  detaining  them,  whereby  some  of  them  died,  is  fully  answered  by  a' 
general  avowry  for  rent ;  and  a  plea  in  bar  in  such  a  case,  stating,  that  the 
defendants  of  their  own  wrong  took  the  cattle,  and  unlawfully  &c.,  and,  as 
by  the  declaration  mentioned,  carried  them  to  an  unnecessary  distance,  is 
had  on  special  (and  semble  also  on  general)  demurrer.  (2) 

In  the  action  of  replevin,  as  the  plaintiff  is  bound  to  shew  the  place  where  New  Assign- 
the  taking  was  with  certainty,  it  is  said  there  can  be  no  new  assignment  (3)  ^^''' 

If  the  defendant  have  pleaded  cepit  in  alio  loco,  with  an  avowry  or  cog-  „g„^  allowed, 
nisance  for  a  return,  the  plaintiff  cannot  traverse  any  matter  in  the  avowry  or  To  a  plea  of 
cognisance,  but  must  take  issue  on  the  traverse  of  the  place,  or  amend  his  cepit  in  alio  loco, 
declaration  ;  but  if  the  defendant  had  them  in  the  place  mentioned  in  the  ^^"^g  an^"°* 
declaration^  though  he  took  them  elsewhere,  the  plaintiff  may  safely  take  matter  in  the 
issae.  (4)  "^°^'y- 

And  to  any  cognisance,  the  plaintiff  may  traverse,  that  the  defendant  was  Denial  of  de- 
bailiff,  concluding  to  the  country.  (5)  ^ulff  **  ^"*^ 

In  replevin  for  taking  the  plaintiff's  goods  and  chattels,  to  wit,  a  lime- 
kik ;  avowry  for  rent ;  it  was  pleaded  in  bar,  that  the  lime-kiln  was  affixed 
to  the  freehold :  the  court  held  the  plea  in  bar  to  be  bad,  because  it  was 
a  departure  from  the  declaration.  (6) 

To  an  avowry  or  cognisance  for  rent,  the  plaintiff  may  in  one  plea  or  bar  Non  demjsit. 
deny  the  demise  or  tenancy  (7) ;  and  in  another,  that  any  part  of  the  rent  Pleas  in  bar  to 
was  in  arrear(8),  concluding  each  to  the  country  (9);  or  he  may  plead  ^^^^owryw 
payment  of  rent  to  a  ground  landlord,  or  prior  incumbrancers,  or  of  land  or  rent 
property  tax  in  respect  of  the  premises,  though  he  cannot  avail  himself  of 
aoy  other  set-off.  (10)   So  a  party  may  plead  a  former  distress  and  satisfac- 
tion under  it. 

To  an  action  of  replevin  it  was  pleaded  in  bar,  <  that  long  before  the  said  Where  day  and 
time  when  &c.,  to  wit,  on  &c.,  at  &c.,  the  defendant  demised  the  locus  in  quo  P^*<^e  s"*»«- 

■*         quently  men- 

to  the  plaintiff;"  to  which  it  was  replied,  *<  that  long  before  the  said  time  tioned  is  im- 
when  &e.,  to  wit,  on  &c.,  at  &c.,  the  defendant  did  not  demise  tnodo  et  material. 
formd"     On  demurrer,  that  the. replication  was  a  negative  pregnant,  and 
made  the  day  and  place  of  the  demise,  which  were  immaterial,  part  of  the 
issue,  it  was  held,  that  the  words  <<  before  the  said  time  when  &c."  were  the 
material  part  of  the  traverse,  and  proof  of  a  demise  at  any  time  before  the 
distress  would  maintain  the  action,  and  that  the  day  and  place  subsequently 
mentioned  were  immaterial.  (11) 
The  plaintiff  in  replevin  may  plead  in  bar  to  the  defendant's  avowry  or  Non  tinuit. 

(1)  9  Biuf^.  756.     SM.&SC.280.     &  C.  (5)  Home  v.  Lewin,  1  Ld.  Raym.  641. 
(in  error),  3  B.  &  Ad.  2.  Com.  Dig.  Pleader  (K.)i  14. 

(2)  Ckmnor  ▼.  Beniley,   1  Jebb  &  Symes  (6)  M'6/e^  v.  Smith,  4  T.  R.  504. 
(Irish),  246.       Qtuere,  "Whether  in  replevin  (7)  Com.  Dig.  Pleader  (S  K.),   16.  20. 
iiT  a  distress  for  rent  in  Ireland,  misuser  of  (b.)     1  Chitt.  PI.  591. 

the  distress  can  be  new  assigned.     Ibid.  (8)  Ibid. 

(3)  1  Chitt.  Fl.  636.    But  the  2ocm  tn  9«o         (9)  1  Saund.  103.  (b.) 

is  sufficiently  set  out  by  the  words  "  in  the  (10)  1  Chitt  PL  591.   Snpefard  \.  Fletcher, 

parish  of in  the  city  of         ,  and  in  a  4  T.  R.  511.  Dyer  (^ClerK)  v.  ifoic/«y»2Bin|^. 

certain    dwelling-house    there.**   'Kenny  v.  94.  Sivbbsv.I^irsonstSB.&A.SlS.  Denly 

Simpton^  1  Jebb  &  Bonrke  (Irish),  17.  v.  Moore,  1  ibid.  123.       '                            ^ 

(4)  1  Sauad.S47.  fl.  1.    Com. Dig. Pleader  (11)  Cvjf  v.  Oos^,  1  D.&  11.42.    2  Chitt. 
(S  K.),  1 1 — 29.      1  Chitt.  Pi,  591 .  296. 
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cognisance,  that  he  did  not  hold  as  tenant,  and  that  there  was  nothing  in 
arrear,  with  a  plea  of  infancy.  (1) 

In  cognisance  for  rent  in  arrear  under  a  demise  from  W. ;  it  appeared  by 
the  lease,  that  W.  was  a  receiver  in  Chancery  ^  in  a  cause  wherein  A.  was 
plaintiff  and  B.  defendant;"  the  reddendum  was  to  W.  or  to  any  future 
receiver :  — It  was  held,  that  the  lessee  could  not  plead  non  tenuit  (2) 

N.  having  no  title  to  certain  premises,  let  them  by  parol,  and  received 
rent.  Afterwards  another  claimant  B.  demanded  the  rent ;  and  N.  being 
satisfied  with  B.*s  title,  informed  his  tenant  in  B.'s  presence,  that  he  had 
given  up  the  premises  to  B.  who  was  now  the  landlord,  and  that  the  rent 
was  thenceforth  to  be  paid  to  B. ;  the  tenant  acquiesced ;  and  when  B.  de- 
manded the  next  quarter's  rent,  paid  part  of  it  on  account: — It  was  held, 
that  the  tenant  could  not  afterwards  set  up  the  title  of  a  third  claimant 
who  had  demanded  rent,  but  had  taken  no  step  to  eject  him,  no  deception 
by  any  of  the  parties  having  been  suggested.  (8) 

A  plea  in  bar  to  an  avowry  stated,  that  only  16/.  was  due  for  the  reat,  and 
then  pleaded  a  tender  of  that  sum ;  the  proof  was,  that  only  ioL  16s.  vis 
tendered: — It  was  held  a  fatal  variance,  though  only  the  latter  sum  vu 
proved  to  be  due  for  rent.  (4) 

In  replevin  for  taking  and  detaining,  to  which  there  was  an  avowry  for 
rent  in  arrear,  it  was  pleaded,  that  after  the  taking,  and  before  the  im- 
pounding, the  plaintiff  tendered  the  rent  and  expenses.  The  plea  was 
objected  to  on  special  demurrer,  because  it  did  not  go  to  the  taking  bat 
only  to  the  detaining :  —  but  it  was  held  to  be  a  good  plea,  because  the 
tortious  detention  was  a  taking.  (5) 

When  the  plaintiff  admits  the  tenancy,  and  that  part  of  the  rent  was  in 
arrear,  he  may  plead  riens  en  arrere  as  to  part,  and  a  tender  of  the  re- 
sidue. (6) 

Payment  may  be  pleaded  in  bar  to  an  avowry.  (7)  Therefore,  to  an 
avowry  for  rent,  the  tenant  may  plead  payment  of  a  ground  rent  to  the 
original  landlord.  (8)  So  he  may  plead  payment  of  an  annuity,  secured  oot 
of  the  lands  demised  previously  to  the  demise  to  him,  for  the  arrears  of 
which  the  grantee  of  the  annuity  had  threatened  to  distrain.  (9) 

In  an  avowry  for  rent,  it  was  holden,  that  the  tenant  may  plead  payment 
of  it  to  a  mortgagee,  to  whom  the  premises  had  been  mortgaged  in  fee 
before  the  demise  to  the  plaintiff,  and  who  had  demanded  payment  fron 
the  plaintiff  and  threatened  '*  to  put  the  law  in  force"  in  case  of  refusal; 
and  that  such  plea  was  in  substance  a  plea  of  payment,  and  not  of  i^ 
hahuit  in  tenementis,  nor  of  eviction.  (10)  Where  the  plea  set  out  the  facts 
at  large,  and  concluded  et  sic  riens  en  arrere^  with  a  verification,  it  was  held 
that  it  was  not  specially  demurrable  on  the  ground,  that  it  amounted  to  a 
plea  of  riens  en  arrere^  and  should  hav^  concluded  to  the  country.  (II) 

Where  to  an  avowry  in  replevin  for  rent  in  arrear,  the  plaintiff  pleaded 
in  bar,  payments  for  land  tax  and  paving  rates  for  six  successive  yean»  ^ 


(1)    mUon  V.  Amet,    1    Marsh.    74.      5 
Taunt  340. 

(S)  Dancer  ▼.  Hastings,  4  Bing.  2. 

(3)  Haa  T.  Butler,  10  A.  &  £.  204. 

(4)  John  V.  Jenkins,  3  Tyrw.  170.     1  C. 
&  M.  227. 

(5)  Evans  v.  EUiott,  5  A.  &  £.  142. 


(6)  Clift  Entr.  646.    Com.  Dig.  IW* 
(3  K.),  20.     I  Chitt.  PI.  591. 

(7)  Bull  N.  P.  181. 

(8)  Sapsjbrd  v.  JFUldur,  4  T.  B.  511- 

(9)  7hj^  T.  Zamum,  6  Taunt  59«. 

(10)  Johnson  y.  Janes,  9  A.&E.  M9.   I 
P.  &  D.  657. 

(11)  Ibid. 


REPLEVIN.  2501 

order  to  avoid  a  distress ;  and  that  the  sums  so  paid  by  him  exceeded  the  Pleas  in  Bar 
amount  of  the  rent  distrained  for : — It  was  held,  that  such  a  plea  was  bad    by  Plaintiff. 
on  demurrer,  as  the  tax  and  rates  should  have  been  deducted  by  the  plaintiff 
from  the  rent  of  the  current  year,  and  as  the  plea  in  substance  amounted, 
and  was  equivalent  to,  a  set-off.  (1)     The  plaintiff  cannot  claim  on  his  plea 
a  deduction  for  land  tax,  unless  the  sum  distrained  for  was  due  at  the  time 
of  such  payment.  (2) 
The  plaintiff  may,  in  his  plea  in  bar^  state  a  demise  to  himself  from  the  Demisb  from 
*  defendant  (S)  Defendant. 

Eviction  is  a  good  plea  in  bar.  (4)  Eviction. 

In  replevin  upon  a  distress  for  rent,  a  plea  in  bar  that  the  defendant 
pulled  down  a  summer-house,  whereby  the  plaintiff  was  deprived  of  the 
use  thereof,  without  saying  that  he  was  expelled  or  put  out  of  the  same, 
was  held  insufficient,  being  a  mere  trespass,  but  no  eviction.  (5) 

yU  hdbuU  in  tenemenHs  is  no  plea  in  bar  to  an  avowry  under  the  stat.  Nil  habuit  in 
11  Geo.  2.  cl9.(6)  Tenementis. 

Since  stat.  11  Geo.  2.  c.  19.,  when  the  defendant  avails  himself  of  the  Nil  habuit  in 
general  avowry,  the  plaintiff  cannot  in  terms  plead  nil  habuit  in  tenementis,  tenemeiUu  can- 
though  he  may  traverse  the  tenancy,  which,  if  the  avowant  claim  under  a  pleaded 
derivative  title  and  has  never  received  rent,  will  put  such  title  in  issue.  (7) 
A  plea  to  an  avowry  of  distress  for  rent  in  arrear,  "  that  before  the 
lessors  bad  any  thing  in  the  premises,  and  before  they  (claiming  title  under 
a  pretended  agreement  between  them  and  one  A.  B.)  demised  them  to  the 
lessee,  A.  B.  had  mortgaged  them  in  fee  to  C.  D. ;  that  the  mortgage  being 
forfeited,  and  notice  of  the  forfeiture  being  given  to  the  lessee,  and  he 
having  been  required  to  attorn,  did  attorn  to  C.  D.  when  he  distrained  for 
the  rent,  which  the  lessee  paid  him  to  prevent  the  goods  from  being  sold 
under  the  distress  :'*  —  was  holden  bad  on  special  demurrer,  as  it  amounted 
in  substance  merely  to  a  plea  of  nil  habuit  in  tenementis.  (8) 

To  an  avowry  or  cognisance  by  a  freeholder  or  a  copyholder,  or  bis  Damage  fea- 
tenant,  for  a  distress  damage  feasant,  the  plaintiff  may  deny  his  title,  and  ^^^' 
conclude  to  the  country ;  or  state  his  own  title  specially,  and  conclude  with  P*?!^..  *fji" 
a  traverse,  though  the  former  seems  preferable.  (9) 

In  replevin  of  cattle  taken  in  A.,  the  defendant  avowed  the  taking  in  A. 
under  a  demise  of  certain  premises  of  which  B.  was  parcel,  and  because 
the  cattle  were  damage  feasant  in  B.,  he  took  them  and  drove  them  through 
A.  on  his  way  to  the  pound  :  —  upon  general  demurrer,  the  avowry  was 
held  to  be  well  pleaded.  (10) 

An  avowry  that  the  defendants  were  owners  and  occupiers  of  certain  mes- 
suages, prescribing  for  common  in  the  locus,  in  quoy  and  avowing  damage 
feasant,  is  a  bad  prescription.  (11) 

To  an   avowry  in  replevin  of  damage  feasant  in  a  certain  close,  and  a 

(1)  Andrew  ▼.  Hancock,  3   Moore,  278.      4  ibid.  511.    ^/cAome  ▼.  Gomme,  2  Bing.  54. 
1  B.  &  B.  S7.  1  Chin.  PI.  591. 

(2)  ^wM>m  T.  HzrsoM,  .S  B.  &  A.  516.  (8)  Alehome  v.  Gomme,  9  Moore,  ISO.     2 
(S)   1  Chin.  PI.  591.                                           Bing.  54. 

(4)  Com.    Dig.    Pleader  (K.),    14.       l  (9)  2  Saund.  206.  (a.)  ».  22.     1  ibid.  1  OS. 
Chitt.  PL  591.  (b.)  Archer's  cote,  1  Co.  63,  64.   1  Cbitt  PI. 

(5)  Hunt  ▼.  Cope,  Cowp.  242.  591. 

(6)  SyOivan  v.  StradUng,  2  Wila.  206.  (10)  Abercrombie  v.  PtirkhnrMt,  2  B.  &  P. 

(7)  2  Sttund.  284.  (d.)    Cook^  (Oerh)  v.  480. 

Loxley,  5    T.  R.   4.      Saptford  v.  Fkteker,        (11)  EngUsh  y.  Bumdl^  2  W\\»,  26S^ 
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taking  of  the  cattle  there  and  driving  them  along  a  road  to  impound  tbem : 
it  was  pleaded  in  bar,  that  the  road  was  not  parcel  of  the  close:  — It  vai 
holden  on  demurrer,  that  the  avowry  was  good,  and  the  plea  bad.  (1) 

The  plaintiff  may  plead  in  excuse  for  the  cattle  having  been  in  the  loaa 
in  quOf  ^  defect  of  fences,"  which  the  defendant  ought  to  have  repaired.  (2) 
So,  admitting  that  the  cattle  trespassed  in  the  locus  in  quot  the  plaintiff 
may  traverse  that  the  distress  was  made  whilst  the  cattle  were  damage 
feasant  (3),  or  may  plead  a  tender  for  impounding.  (4) 

A.,  having  the  exclusive  right  to  dig  stone  in  a  certain  dose,  ayoved 
distraining  the  cattle  of  B.^  who  had  the  exclusive  right  of  pasture  there,  u 
damage  feasaut,  for  having  broken  the  stones ;  B.  pleaded,  that  there  vas 
no  fence  to  keep  them  off,  nor  did  A.  otherwise  guard  or  protect  the  stoDes; 
A.  replied,  that  he  was  not  bound  to  fence :  —  which  replication  on  de- 
murrer was  held  to  be  bad.  (5) 
Abusb  or  Di8-  It  seems,  that,  in  the  case  of  a  distress  damage  feasant,  the  plaintiff 
might  plead  in  bar  that  the  avowant,  after  making  the  distress,  used  the 
cattle,  or  otherwise  became  a  trespasser  ab  initio  (6),  stat  II  Geo.  2.  c  19- 
s.  19.  applying  only  to  distresses  for  rent  (7) 

The  plaintiff  can  also  plead  in  bar  a  right  of  way  over  the  kau  i» 
quo.  (8) 

The  plaintiff  may  likewise  in  a  plea  in  bar  claim  a  right  of  common  io 
the  locus  in  quOf  either  as  a  freeholder  or  copyholder,  or  as  his  tenant  (9) 

In  general  a  freeholder  claims  a  right  of  common  by  prescription  (10),  and 
a  copyholder  grounds  the  right  upon  a  custom  within  the  manor,  either  ftf 
all  copyholders  within  the  manor,  or  for  the  tenant  of  the  defendant's  kfld 
in  particular.  (11) 

When  a  copyholder  claims  common  or  other  profit  in  the  soil  of  a  stranger, 
which  is  not  parcel  of  the  manor,  he  must  prescribe  in  the  name  of  the  lord, 
viz.  that  the  lord  of  the  manor  and  his  ancestors,  and  all  those  whose  estate 
he  hath,  have  immemorially  had  common,  &c.  in  the  locus  in  quo  for  theo* 
selves  and  their  customary  tenants.  (12) 

Where  the  claim  of  a  plaintiff  in  replevin  was  founded  on  a  cnstom  to 
demise  right  of  common  appurtenant  without  deed,  and  he  pleaded  in  bar  a 
custom  to  demise  the  right  of  common  generally,  and  a  demise  according  to 
the  custom : —  It  was  held  on  general  demurrer,  that,  even  supposing  suck  a 
custom  to  be  good,  the  plea  was  bad  on  its  face,  for  alleging  a  demise  of  a 
thing  by  grant  without  a  profert  of  the  deed  of  grant,  or  without  alleginf 
a  custom  to  demise  without  deed,  in  lieu  thereof.  (13) 


Right  of 
Wat. 

Right  op 

COMMOW. 


(1 )  MattraverB  v.  Fostet,  3  Wils.  295. 

(2)  2  Sftund.  284.  (c),  285.  ».  4.,  289. 
n.  7.  Dovaston  v.  Payne,  2  Hen.  Black. 
527. 

(3)  Clement  y.  MUner,  3  Esp.  N.  P.  C. 
95. 

(4)  Bull.N.  P.  60..(a.)  Amcomb  V.  Shore, 
1  Camp.  285.  Allen  t.  Bayley^  2  Lutw.  1596. 
Com.  Dig.  Pleader  (3  K.),  23.  1  Chitt. 
PI.  592.,  et  vide  Sheriff  v.  James,  1  Ring. 
341.    Browne  v.  Powell,  4  ibid.  230. 

(5)  ChwrehiU  y.  Evans,  1  Taunt  529. 

(6)  Com.  Dig.  Pleader  (3  K.),  20.  7  Bac. 
Abr.  Trespass  (B.),  648.  Dye  y.  Leatherdale, 
3  Wils.  20.,  sed  vide  stat  1 1  Geo.  2.  c.  19. 


Wallace  y.  King,  1  Hen.  Black.  IS.     Stat  5 
Geo.  4.  c.  126.  s.  144. 

(7)  Dwyer  y.  Peacock^  2  FoxA  SmitKSi 

(8)  Com,  Dig,  Pleader  (3  K.>  24.  1 
Chitt  PI.  592. 

(9)  Ibid. 

(10)  1  Saund.  348.  a,  la  Con.  Vi§' 
Pleader  (S  K.),  24. 

(11)  Com.  Dig.  Pleader  (3  K.).  54.  T 
Saund.  348.  a.  8.  11. 

(12)  1  Saund.  349.  a.  H.  Com.  IHf- 
Pleader  (3  K.),  24.  Clears  y.  Slaett.  5 
Moore,  464. 

(13)  LaMmy  y.  Arnold,  8  Moofc^  72.  1 
Bing.  217. 
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Where  a  defendant  in  replevin  having  made  cognisance  for  rent  service  ^^^*  '*  ^^* 
as  bailiff  of  A.,  B.,  and  C-,  who  were  lawfully  possessed  of  a  certain  manor    ^^ 
of  which  the  locus  in  quo  was  parcel,  and  holden  at  a  certain  rent ;  and  the 
pJaintiff  replied,  that  A.,  B.,  and  C.  were  not  seised  in  their  desmesne  as 
of  fee  of  the  manor : — It  was  held  bad  on  demurrer.  (1) 

It  defendant  in  replevin  plead  by  way  of  justification  of  the  taking,  that 
he  was  possessed  of  a  messuage  with  common  appurtenant,  and  that  the 
plaintiff's  cattle  were  damage  feasant  on  the  common,  and  conclude  in  bar 
without  praying  a  return,  it  seems  that  such  a  plea  is  bad.  (2) 


8.  Thb  Replevin  Bond.  Jh*  Reflevik 

Whether  the  replevin  be  by  plaint  or  by  writ,  the  sheriff  before  he  grants  Mode  of  taking 
the  one,  or  executes  the  other,  ought  to  take  from  the  plaintiff  pledges  de  '®P^®^"*  " 
prosequendo  and  pledges  de  retomo  hahendo.  The  first  are  formal  pledges  at 
common  law  to  answer  to  the  king  for  the  amerciaments  pro  faho  clamorey 
in  case  the  plaintiff  shall  not  prevail  in  the  suit.  (3)  Other  pledges  were 
introduced  by  stat  13  Edw.  1.  st.  i.  c2.  (Westm.  2.)  for  the  security  of 
the  avowant  or  person  making  cognisance,  in  case  he  should  have  judgment 
for  a  return  of  the  beasts ;  and  by  this  statute  these  pledges  are  answerable 
to  Qie  avowant,  if  the  plaintiff  dispose  of  the  beasts  pending  the  suit; 
and  if  the  pledges  be  insufficient,  the  sheriff  is  answerable  for  their  insuf- 
ficiency. (4) 

The  pledges />ro  retomo  habendo,  under  stat  13  Edw.  1.  st.  i.  c.  2.  (Westm. 
2.),  may  be  by  bond  of  the  plaintiff  (5)  in  replevin,  hims^f  and  sureties,  or 
of  sureties  only.  The  sum  is  stated  by  Bohun  (6)  to  be  a  sum  proportional 
to  the  value  of  the  goods.    The  condition  of  the  bond  is,  in  practice,  not  only  • 

that  the  plaintiff  shall  prosecute  the  suit  in  replevin,  but  also  that  he  shall 
make  return  of  the  beasts,  if  return  thereof  be  adjudged  by  law. 

These  pledges  under  stat.  Westm.  2.  c.  2.  are  in  the  manner  of  sureties  pro 
retomo  habendo,  and  therefore  money  or  cattle  being  a  pawn,  are  not  within 
the  statute,  and  it  seems  one  sufficient  pledge  is  all  that  is  requisite.  (7) 
But  bonds  under  stat.  Westm.  2.  are  not  assignable. 

By  stat.  I  &  2  Phil.  &  M.  c.  12.  s.  3.  the  sheriff  is  to  appoint  four  deputies   stat  1  &2  Phil. 

to  make  replevins.  *  ^'  ®'  ^^' 

By  stat.  11  Geo.  2.  c.  19.  s.  23.,  to  prevent  vexatious  replevins  of  distresses    '   '  , ,  ^, 
^  I        /.  II    .      .^         1      1  /«  ,       .  ,      .  Stat,  11  Geo.2. 

taken  for  rent,  "  all  sheriffs  and  other  onicefs  havmg  authority  to  grant  re-  c,  19.  s.  23. 

plevins,  may  and  shall,  in  every  replevin  of  a  distress  for  rent,  take  in  their 

own  names,  from  the  plaintiff,  and  two  responsible  persons  as  sureties,  a  bond 

in  double  the  value  of  the  goods  distrained  (such  value  to  be  ascertained  by 

the  oath  of  one  or  more  credible  witness  or  witnesses,  not  interested  in  the 

goods  or  distress,  which  oath  the  person  granting  such  replevin  is  thereby 

aothorised  and  required  to  administer),  and  conditioned  for  prosecuting  the 

suit  with  effect  and  without  delay,  and  for  duly  returning  the  goods  and 

(I )  B^pU  ▼.  Oarkt,  1  N.  R.  56.  (5)  Blaekett  ▼.  Cristop,  1  Ld.  Raym.  979. 

(9>  Hawking  v.  Eekla,  2  B.  &  P.  359.  (6)  Inst.  Leg.  442.     Ewmt  t.  Brander, 

(3)  Gilbert  on  Replevin,  97.     1  Bro.  C.     2  Hen.  Black.  550. 

C  429.  (7)  Gilbert  on  Replevin,  97,  98.  Wilkin- 

(4)  Gilbert  on  Replevin,  97.  son  on  Replevin,  12. 
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Bond. 

Persons  who 
have  authority 
to  grant  re- 
plevins. 


Stat.  36  Geo.  3. 
c.  38.  applies 
to  the  case  of  a 
sheriflP  replevy- 
ing goods 
under  a  writ  of 
replevin  issued 
out  of  Chan- 
cery. 


Replevin  clerk. 


Whsn  Sbebiff 
cannot  grant 

Rfr  LEVIN. 

The  bond 
should  follow 


chattels  distrained,  in  ease  a  return  shall  be  awarded  before  any  deliTenmee 
be  made  of  the  distress." 

Under  the  foregoing  statute,  a  replevin  bond  may  be  taken  and  assigned 
by  any  officer  who  has  power  to  grant  replevins ;  and  in  Thompson  t. 
Farden  (I)  it  was  held,  that  one  of  the  sheriffs  of  London  has  such  power 
without  his  companion,  and  may  therefore  take  and  assign  replevin  bonds. 

Where  the  plaintiffs,  assignees  of  the  sheriff,  declared,  that  at  the  city  of 
C  and  within  the  jurisdiction  of  the  mayor  of  the  city,  they  distrained  the 
goods  of  W.  H.  for  rent,  and  that  W.  H.,  at  the  said  city,  made  his  phunt 
to  the  mayor,  &c.,  and  prayed  deliverance,  &c. ;  whereupon  the  mayor 
took  from  him  and  the  defendant,  and  another  person,  a  bond,  which  they 
all  three  executed,  conditioned  for  W.  H.  appearing  before  the  mayor,  or  his 
deputy,  at  the  next  court  of  record  of  the  city,  and  there  prosecuting  his 
suit,  &c. ;  and  thereupon  the  mayor  replevied,  &c, :  —  It  was  held,  that  it 
was  not  ground  for  special  demurrer,  that  the  declaration  did  not  shew  a 
custom  for  the  mayor  to  grant  replevin  and  take  bond,  and  did  not  shew 
that  the  plaint  was  made  in  court  (2) 

The  sheriff,  having  replevied  goods  distrained  for  rent,  in  pursuance  of  a 
writ  of  replevin  out  of  Chancery,  and  having  taken  a  replevin  bond  from  the 
defendants,  conditioned  for  appearance  at  the  return  of  the  writ,  prosecut- 
ing the  suit  with  effect,  and  making  a  return,  if  a  return  should  be  adjudged, 
and  indemnifying  the  sheriff  from  all  charges  and  damages  by  reason  of  the 
replevin ;  in  an  action  brought  by  the  assignee  of  the  replevin  bond,  it 
was  held,  upon  motion  in  arrest  of  judgment :  —  that  stat  36  Geo.  S. 
c  38.,  which  provides  that  "  all  sheriffs  and  other  officers  having  authority 
to  grant  replevins  "  shall  in  every  replevin  of  a  distress  for  rent  take  a 
bond  in  the  manner  specified  by  the  act,  extends  to  the  case  of  a  sheriff 
replevying  goods  under  a  writ  of  replevin  out  of  Chancery^  and  that,  there- 
fore, the  bond  in  this  case  was  assignable  under  that  statute ;  and  that 
the  bond  in  this  case  was  assignable  under  the  same  statute,  although  it 
contained  a  condition  beyond  what  the  statute  directs,  viz.  a  condition  to 
indemnify  and  save  harmless  the  sheriff.  (3) 

Where  a  person  had  acted  for  many  years  as  clerk  of  replevins  to 
several,  and  had  been  recognised  as  such  by  the  present  sheriff,  but  it  did 
not  appear,  that  he  had  been  appointed  to  his  office  under  stat  1  &  2  PhiL 
&  M.  c  12.,  the  court  granted  a  prohibition  to  restrain  the  sheriff  from  pro- 
ceeding in  a  suit,  where  a  replevin  had  been  granted -by  such  an  officer.  (4) 

Where  the  lord  of  a  franchise  has  the  prescriptive  right  to  grant  a  re- 
plevin in  the  same  manner  as  the  sheriff  had  before  the  Statute  of  Mark- 
bridge,  the  sheriff  has  no  concurrent  jurisdiction  with  him.  (5) 

The  bond  should  follow  the  language  of  the  statute ;  but  a  bond  con- 
ditioned to  prosecute  the  action  (in  replevin)  with  effect,  and  to  indemnify 


(1)  1  M.  &G.  535. 

(2)  fViUon  V.  Hobday,  4  M.  &  S.  120. 

(3)  Caithness  ▼.  Mtarphy,  Smith  &  Batty 
(Irish),  1.  Quare,  Where  a  replevin  bond  is 
taken  by  the  sheriff,  who  replevies  under  a 
writ  of  replevin,  whether  such  bond  is  as- 
signable under  stat  8  Geo.  1 .  c.  6. 

(4)  Griffiths  v.  SUphens,  1  Chitt  196. 

(5)  Mautuey  v.  Dawson,   1  N.  &  P.  763. 


A.  and  B.  were  in  paTtnership  as  attoracjs. 
A.  alone  was  appointed  replevin  clerk  to  tke 
sheriS*:  —  It  was  held,  that  an  acdoo  for  tke 
eipenses  of  preparing  a  replevin  boiKl  msit 
be  brought  by  A.  alone,  althoogh  it  «» 
executed  in  the  office  where  he  and  &  car- 
ried on  their  joint  business.  Sra»^ 
Hubbard,^  Moore,  367.     SB.&&11. 
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the  sheriff,  is  good,  and  may  be  assigned,  although  it  be  not  required  by  the  Trk  Rbflsvin 
condition,  that  the  suit  shall  be  prosecuted  without  delay.  (1)  ^^ 

The  condition  in  a  replevin  bond,  for  prosecuting  the  suit  with  effect,  the  language  of 
means  the  prosecuting  it  to  a  not  unsuccessful  termination:  thus,  in  a  ^^5"      ^^•^• 
declaration  in  an  action  on  a  replevin  bond,  the  breach  assigned  was,  that  <«  prosecutine 
the  defendant  did  not  appear  at  the  next  county  court,  and  then  and  there  the  suit  with 
prosecute  his  suit  with  effect:  —  It  was  held,  that  the  breach  was  not  well  ^®®*'" 
assigned,  it  being  consistent  therewith^  that  the  suit  might  have  been  begun 
at  the  next  county  court,  and  be  still  pending*  (2) 

A  bond  taken  by  the  sheriff  upon  making  replevin,  but  not  in  all  points  Bond  executed 
conformably  to  the  directions  of  stat.  11  Geo.  2.  c.l9.  s.23.,  is  good  and  *>y  o"*®  »»rety. 
assignable.  (3) 

Though  a  replevin  bond  be  executed  by  one  of  the  sureties  only,  it  is 
nevertheless  available  by  the  sheriff  against  such  surety.  (4) 

In  Ireland,  a  replevin  bond,  with  three  sureties,  taken  by  the  sheriff,  is  Bond  executed 
assignable  under  stat  8  Geo.  1.  c.  6.,  and   also  under  stat.  36  Geo.  3.  ^7  ^^^  ■""*■ 

tlGS. 

c38.(5) 

By  stat.  1 1  Geo.  2.  c.  19.  s.  23.  the  sheriff,  on  taking  a  replevin  bond,  must  Where  affidavit 
ascertain  on  oath  the  value  (6)  of  the  goods  distrained.     Where  the  undei^  '^^J***'  ^ 
sheriff  administered  the  oath  to  A.  B.,  the  broker,  and  there  was  also  written 
on  the  margin  of  the  replevin  bond,  '<  A.  B.  maketh  oath,  that  the  value  of 
the  goods  within  specified  is  49/.  16^.:"  —  It  was  held,  that  this  was  a  mere 
memorandum,  and  did  not  require  an  affidavit  stamp.  (7) 

A  rent  charge  is  within  the  meaning  of  stat  11  Geo.  2.  c  19.  s.  23.  upon  Distress  for 
a  replevin ;  therefore,  in  a  distress  for  such  a  rent,  the  sheriff  may  take  and  '*"*  charge, 
assign  a  bond,  as  in  a  replevin  for  any  other  kind  of  rent  (8) 

A  bond  so  taken  by  the  sheriff,  and  conditioned  for  appearance  at  the 
next  county  court,  prosecuting  Ihe  plaint  with  effect,  making  a  return  if  ad- 
judged, and  indemnifying  the  sheriff  from  all  charges  and  damages  by  reason 
of- the  replevin,  is  authorised  by  the  above  statute.  (9) 

The  sheriff  is  liable  to  an  action  on  the  case,  if  he  refuse  to  assign  the  Assigmmekt  or 
bond:  and  this  liability  extends  to  a  bond  in  a  replevin  of  cattle  taken  ^°^°' 
damage  feasant  (10);  and  the  remedy  by  action  is  not  affected  by  stat  17  gi/erifffor^Te- 

(1)  Dwtbar  ▼.  Dvnn,  10  Price,  54.,  et  distrained,  and  with  a  clause  in  the  condition 
ride  Short  ▼.  Hubbardt  3  Bing.  34  9.  to   indemnify  the  sheriff  for  granting  the 

(2)  Jackson  ▼.  Hanson,  8  M.  &  W.  477.  replevin ;  and  it  appeared  that  the  hond  had 
It  seems,  that  the  words  **  then  and  there,"  been  executed  in  September,  and  assigned 
usually  inserted  in  the  conditions  of  replevin  in  February,  but  no  application  to  set  it 
bonds,  are  not  proper.    Ibid.  aside  was  made  till  Easter  Term,  the  court 

Where  in  an  appeal  by  lodgment  with  the  refused  to  set  it  aside  on  those  grounds,  but 

sheriff^  the  notice  of  appeal  was  to  prosecute  intimated  that  it  was  objectionable  that  the 

the  appeal  before  the  next  going  judge  of  bond  should  be  taken  in  such  an  amount, 

sssise :  —  It  was  held,  that  the  notice  was  and  that  the  frequent  practice  so  to  do'  and 

insufficient.      O^Hara  v.  M^  Cauley,  I  Irish  the  delay  were  the  only  causes  for  not  in- 

Grcuit  Cases,  256.  terfering  to  set  it  aside.     Miers  v.  Lockwood, 

(3)  Auaten  v.  Howard,  7  Taunt.  28.  327.  9  Dowl.  P.  C.  975. 

1  Moore,  68.      2  Marsh.  352.  (7)  Dvnn   v.    Lowt,   4  Bing.    193.      12 

(4)  Ibid.  Moore,  407. 

(5)  The  stot.  8  Geo.  1.  c  6.  is  not  re-  (8)  Short  v.  Hubbard,  2  Bing.  349.  9 
peaied  by  stat.  36  Geo.  3.  c  38.,  and  includes  Moore,  667.  ^0  ibid.  107.  S.  P.  contra 
ihcrifFs,   although   they  are    not  expressly  Bulpit  v.  Clarke,  1  N.  R.  56, 

named  in  the  act.     Harding  v.  Lyhane,  2  (9)  Ibid. 

Fox  &  Smith  (Irish),  160.  {lO)  Perrsau    y.   Bman^    5    B.    &    C. 

(6)  Where  a  replevin  bond  was  taken  in  305. 
a  penalty  greater  than  the  amount  of  goods 
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fusing  to  anign 
the  biiil  bond. 

Stat.  II  Geo.  S. 
e.  19.  8.  SS. 


By  whom  and 
to  whom  the 
bond  can  be 
signed. 


When  defend- 
ant entitled  to 
an  asdgnmenL 


When  defend* 
ant  not  entitled 
to  an  assign- 
ment. 


Car.  2.  c.  7.|   notwithstanding  the  defendant  may  proceed  under  tbat 
statute.  (1) 

Bj  Stat.  11  Geo.  2.  c  19.  s.  29.  the  sheriff  or  officer,  having  aathoritf  to 
grant  replevins,  taking  anj  replevin  bond,  shall,  **  at  the  request  and  costs  of 
the  avowant  or  person  making  cognisance,  assign  such  bond  to  the  avorai 
or  person  making  cognisance,  by  indorsing  the  same,  and  attesting  it  under 
bis  hand  and  seal  in  the  presence  of  two  or  more  credible  witnesses ;  which 
may  be  done  without  any  stamp,  provided  the  assignment  so  indorsed  1m 
duly  stamped  before  any  action  brought  thereupon  (2) ;  and  if  the  bood  so 
taken  and  assigned  be  forfeited,  the  avowant,  or  person  making  cognisaooe, 
may  bring  an  action  and  recover  thereupon  in  his  own  name ;  and  the  ooort 
where  such  action  shall  be  brought  may,  by  a  rule  of  the  same  court,  gin 
such  relief  to  the  parties  upon  such  bond  as  may  be  agreeable  to  justice  and 
reason  ;  and  such  rule  shall  have  the  nature  and  effect  of  a  defeasance  to 
such  bond." 

Under  this  statute  the  assignment  is  made  by  the  sheriff  (3)  to  the  avow* 
ant  or  conusor,  as  expressly  directed  (4);  or  to  the  avowant  and  oooo- 
sor  (5) ;  or  to  the  avowant  only,  though  there  be  a  conusor  (6) ;  or  to  t^ 
conusor  only,  if  there  be  no  avowant  (7) :  but  it  seems  questionable,  whether 
the  assignment  can  be  to  the  conusor,  when  there  is  no  avowant  (8)  It 
may  be  observed,  that  taking  an  assignment  of  the  replevin  bond  from  the 
sheriff  is  no  waver  of  any  proceedings  afterwards  against  him  (9),  as  it  is  io 
the  case  of  a  bail  bond.  (10) 

A  defendant  in  replevin  is  entitled  to  an  assignment  of  the  replevin  hood, 
if  the  plaintiff  in  replevin  do  not  appear  in  the  county  court,  and  proseonte 
according  to  the  condition.  (II) 

And  he  may  sue  on  the  bond  as  assignee  of  the  sheriff  in  the  sup&ior 
courts,  though  the  replevin  be  not  removed  out  of  the  county  court  (12) 

A  defendant  in  replevin  is  not  entitled  to  an  assignment  of  the  repleria 
bond,  on  the  plaintiff's  neglecting  to  declare  at  the  next  county  court,  if  he 
himself  have  not  then  appeared  to  the  summons ;  and  if  he  obtain  an  asnga- 
ment  and  bring  an  action,  the  court  of  Exchequer  will  stay  the  proceediiigs 
(on  an  affidavit  being  made,  that  a  writ  of  recordari  facias  loqudam  has  bees 
sued  ($ut),  without  payment  of  costs  by  the  defendant,  which  will  be  ordered 
to  abide  the  event  of  the  proceedings  on  the  recordari  facias  loqudam,  (IS) 


( 1 )  Gilbert  on  Replevin,  225.  Waterman 
V.  Tea,  2  Wils,  41 .  TKrnor  ▼.  Tiamer  (  Clerk), 
2  B.  &  B.  107.  4  Moore,  606.  Perreau  v. 
Bevan,  8  D.  &  R.  72.     5  B,  6l  C.  S05. 

(2)  The  stamp  duty  is  repealed  by  stat.  5 
Geo.  4.  c.  41. 

(3)  An  assignment  signed,  not  by  the 
sheriff  or  under-sherifl^  but  by  a  person  ac- 
customed to  act  in  the  dieriff's  office,  in  the 
name  of  the  sheriff  and  under  the  seal  of  the 
office,  has  been  held  sufficient.  ARddteton  ▼. 
Sandford,  4  Camp.  36. 

(4)  PhUHpe  ▼.  Price,  3  M.  &  S.  183. 

(5)  Ibid. 

(6)  Ptige  ▼.  Earner  (Sir  John),  l  B.  &  P. 
379.  381,  382. 

(7)  Ibid.  378.  381.  Diaa  ▼.  Freeman,  5 
T.  R.197. 

(8)  Poffe  V.  Earner  (Sir  John),  1  B.  &  P. 
382. 


(9)  Fide  poet,  2510.  Paocuoivcs  AOiim 
SesRiFr. 

(10)  1  Saund.  125.  «. 

(11)  Dias  ▼.  Freeman,  5  T.  R.  195. 

(12)  Ihid,,  et  Tide  Braekenbnrfw.Ml^ 
£ast,  585. 

(18)  Seo/r.Pfta?^,SPriee,I7.   A*«e 
in  a  civil  bill  replevin  baTing  been  ff»8*" 
on  appeal,  upon  its  appearing  that  the  re- 
spondent was  not  tenant  to  the  appeUMt:" 
It  was  held,  that  the  appellant  was  ""^ 
titled  to  an  assignment  of  the  repkrin  kffd 
without  shewing  his  right  to  make  the  o^ 
tress  as  landlord  of  the  premiset  in  qof^"^ 
Amdtage  v.  Donolnte,  I  Irish  Ciitnit  Oi* 
256. 

It  seems  that  a  stranger,  whose  goodtirr 
distrained  on  the  premises  ibr  reo^  ^^ 
replery  under  the  OtiI  Bill  Acts,  twl  *» 
not  thereby  admit  tenancy.   IMd 
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In  an  action  on  a  replevin  bond  conditioned  to  prosecute  with  effect  and  The  R»lxtin 
without  delay,  it  is  a  sufficient  breach  of  the  condition,  that  the  plaintiff  in 
replevin  did  not  use  due  diligence  in  the  prosecution  of  the  suit.  (1)  What  u  and 

But  where  the  plaint  was  removed  by  reeordari  facias  loguelamy  and  the  "  **"  ^  ^^"^ 

•/  •f  I  '  rUTUJ&E  OF  THK 

plaintiff  in  replevin  appeared,  and  the  defendant  did  not: — It  was  holden,  Bond. 

titat  subsequent  delay  was  not  a  breach  of  the  bond,  even  though  the  sheriff  Not  using  due 

should  have  neglected  to  summon  the  defendant  as  directed  by  the  reeordari  diligence  in 
r    •      I         T         /rk\  prosecuting  the 

faaas  loquelam.  (2)  Juit,       ^ 

Allowing  two  years  to  elapse  without  proceedings  is  a  breach  of  the  con- 
dition of  a  replevin  bond  to  prosecute  the  replevin  without  delay.  (3) 

And  the  obligee  might  recover  on  such  breach,  although  a  judgment  of 
nonpros,  was  never  signed  in  the  county  court  (4) 

The  condition  of  a  replevin  boud  is  not  satisfied  by  a  prosecution  of  the 
suit  in  the  county  court ;  but  if  the  plaint  be  removed  by  reeordari  facias 
loquelam  into  a  superior  court,  it  must  be  prosecuted  there  with  effect,  and 
«  return  made,  if  adjudged  there.  (5) 

Where  in  an  action  by  the  assignee  of  the  sheriff  on  a  replevin  bond,  con- 
ditioned for  the  plaintiff  in  replevin  to  appear  at  the  county  court  and  pro- 
secute his  suit  with  effect,  and  to  make  a  return  of  the  goods  distrained,  if 
it  should  be  adjudged ;  and  the  plaintiff  in  replevin,  after  removing  the  plaint 
into  the  court  of  Common  Pleas,  became  nonsuited :  —  It  was  held,  that  he 
had  thereby  not  prosecuted  his  suit  with  effect,  and  that  the  coudition  of 
the  bond  was  broken ;  that  the  avowant  had  his  election  to  proceed  by  a-writ 
deretomo  habendoy  or  to  issue  a  writ  of  inquiry  under  stat.  1 7  Car.  2.  c.  7.  s.  2. 
Therefore,  to  a  declaration  against  one  of  the  sureties  on  the  bond,  averring 
that  the  plaintiff  in  replevin  did  not  prosecute  his  suit  with  effect,  a  plea 
stating  the  writ  pf  inquiry  and  judgment  to  recover  the  arrears  of  rent  found 
under  stat.  17  Car.  2.  c.  7.,  is  no  bar  to  the  action  on  the  bond,  but  will  be  bad 
on  general  demurrer,  because  it  does  not  shew  that  any  execution  had  issued 
on  the  judgment,  or  that  the  sum  recovered  had  been  levied  and  paid  to 
the  avowant  before  action  brought.  (6) 

The  bond  is  not  forfeited  by  the  plaintiff's  not  declaring  in  the  county 
court,  if  the  defendant  has  not  appeared  therein  to  the  summons  (7) ;  and  if 
the  plaintiff  enter  his  plaint^  and  afterwards  be  restrained  by  injunction  till 
hb  death,  whereby  the  plaint  abates,  the  bond  will  not  be  forfeited  (8) ;  so, 
if  the  plaintiff  die  before  the  termination  of  the  suit,  it  will  abate,  and  the 
bond  will  not  be  forfeited.  (9) 

The  assignee  of  a  replevin  bond  (10)  may  sue  in  his  own  name;  and  the  Rights  of  Ac- 
avowant  may  join  with  a  party  making  cognisance  in  an  action  on  the  ^oJJ,'*opthk 
replevin  bond.  (11)  Bond  undkh 

And  both  avowant  and  person  making  cognisance  may  take  an  assign-  ^^^-  ^^ 
ment  of  a  replevin  bond,  and  sue  jointly  upon  it  (12)  Wh         ' 

(1)  HarrtMm  ▼.  ffanOe,  2  N.  &  M.  703.  (8)  Omumd  (Duke  of)  t.  Bierfy,  Garth. 
5  B.  &  Ad.  146.  519.     18  Mod.  S80. 

(2)  Ibid.  (9)  Ibid   Archb.  by  Cbitt.  848. 

(3)  Ax/ord  V.   JPerrett,  4  Biog.  586.     1  (10)  StaL  11  Geo.  2.  c.  19.  s.  23.     Page 
31  &  P.  476.  V.  Eamtr  (Sir  John),  1  B.  &  P.  381.  (a.)  n. 

(4)  Ibid.  PhiUipt  t.  Price,  3  M.  &  S.  18a 

(5)  GwiOim  ▼.  Hofbrook,  1  B.  &  P.  410.  (11)1  Chitt.  PI.  16.    Atehgr  ▼.  DudUy,  1 

(6)  Titmor  ▼.    Tnmer  {Cterk),  4  Moore,  B.  k  P.  381.  n. 

506.     2  B.  j{c  B.  107.  (12)  PkiUipe  y.  Priee,  3  M.  &  &  180. 

(7)  Seal  V.  PhiSipe,  3  Pricey  17. 
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plaint  has  been 
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Defendant  not 
bound  to  pr(V 
cure  a  return 
of  the  writ  of 
replevin. 

LlABIUTISS  OF 
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Amount  of 
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bond  and  costs. 

Amount  of  rent 
in  arrear  at  the 
time  of  the  dis- 
tress. 

Value  of  goods 
seized. 

Defendant 
taking  a  verdict 
and  judgment 
for  the  arrears 
of  rent 


Pledges  when 
discharged. 

Reference  to 
arbitration. 

Inhere  sureties 
will  be  dis- 
charged, al- 
though not 
damnified. 


The  assignee  of  a  replevin  bond  is  not  obliged  to  sue  in  the  court  into 
which  the  plaint  has  been  removed  by  re»f(u  /o.  (1) 

The  defendant  in  replevin  is  not  bound  to  procure  a  return  of  the  writ 
of  replevin,  or  to  appear  to  it,  before  taking  an  assignment  of  the  replefia 
bond ;  and  he  may  proceed  against  the  sureties,  notwithstanding  the  death 
of  the  principal  before  the  return  of  the  writ,  and  before  the  assign- 
ment. (2) 

The  two  sureties  in  a  replevin  bond  are  together  liable  only  to  the 
amount  of  the  penalty  in  the  bond,  and  the  costs  of  the  suit  on  the 
bond.  (3) 

They  are  likewise  only  liable  to  the  amount  of  rent  in  arrear  at  the  time 
of  the  distress  and  costs ;  and  they  are  not  liable  for  subsequent  rent(4) 

The  sureties  in  a  replevin  bond  are  only  liable  for  the  value  of  the  good* 
seized  and  double  costs ;  and  if  that  value  exceed  the  amount  of  rent  doe, 
they  will  only  be  liable  for  the  rent  (5) ;  and  the  court  will  stay  the  pro- 
ceedings on  the  replevin  bond  on  the  sureties  paying  into  court  the  value 
of  the  goods  distrained,  and  the  costs.  (6) 

The  pledges  are  not  discharged  by  the  defendant's  taking  a  verdict  aad 
judgment  for  the  arrears  of  rent,  &c.  under  stat  17  Car.  2.  c  7.  8s.2ft  S.(7) 

If  a  plaintiff  in  replevin  be  nonsuited  for  want  of  a  plea  in  bar,  the 
avowant  may  sue  the  sureties  on  the  bond,  and  need  not  execute  a  writ  of 
inquiry  for  his  damages.  (8) 

If  the  plaintiff  in  replevin  be  nonsuited,  the  defendant  is  not  bonDd  to 
have  his  damages  assessed  by  the  jury  under  stat.  17  Car.  2.  c  7.«  or  to 
take  the  earliest  moment  to  prosecute  his  writ  de  retorno  habendo.  And  he 
may  again  distrain  the  same  goods  for  rent  subsequently  accrued,  previooslj 
to  executing  his  retomo  habendo^  without  waving  his  action  against  the 
sureties  in  the  bond.  (9) 

Where  plaintiff  and  defendant  in  replevin,  without  the  privity  of  the 
pledges,  agreed  to  refer  the  cause  to  arbitration,  and  that  the  replerin  boad 
should  stand  as  a  security  for  the  performance  of  the  award,  the  ooait 
relieved  the  pledges.  (10) 

A.  (a  defendant  in  replevin)  having  obtained  judgment,  and  issued  a  vrit 
de  retomo  habendo  /  and  B.  (the  plaintiff  in  replevin)  having  obtained  u 
injunction  in  a-  court  of  equity  to  restrain  A.  from  proceeding,  which  in- 
junction was  afterwards  dissolved;  A.,  instead  of  proceeding  upon  hisjodg- 
ment,  entered  into  an  agreement  with  B.,  the  result  of  which  was,  an  order 
pronounced  in  the  equity  cause,  upon  the  consent  of  A.  and  B.,  that  A. 
should  have  a  sum  of  money  which  had  been  lodged  in  court  by  B..  and 
also  a  further  sum^  together  with  the  costs  of  the  equity  cause,  to  be  paid 
within  a  fortnight  after  taxation ;  and  that  thereupon  all  further  proceediBS> 
should  cease  between  the  parties,  and  that  A.,  if  so  required,  should  execute* 


(n  Wilum  V.  Hardy y  7  Dowl.  P.  C.  461. 

(2)  White  ▼.  Murphy,  1  Hudson  &  Brooke 
(Irish),  498. 

(S)  Heffordv.  Alger,  1  Taunt.  218. 

(4)  Ward  ▼.  Heniey,  1  Y.  &  J.  285. 

(5)  Hunt  ▼.  Round,  2  Dowl.  P.  C.  558. 

(6)  GingeU  t.    TumhuU,  3  Bing.  N.  C 
881. 


(7)  Twmor  ▼.  TWiwr  ( CferA>  8  B.  &  ^^ 
107.     4  Moore,  606.  61 6*. 

(8)  WaUrman  v.  Yea,  2  Wils.  41. 

(9)  Hefford  ▼.  Afyer,  1  Tiunt  2U 

(10)  Archer  ▼.  Hale,  1  M.  &  P.  5«^  * 
Bing,  464.,  et  vide  AUri^  r,  Barfn^ 
ibid.  124.  hdamd  (Bamk  o/j^-^^f^ 
6  Dow,  238.  DoimeBy  ▼.  Dun,  £  B.  *  *• 
45. 
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warrant  of  attorney  to  satisfy  the  judgment.     An  action  having  been  after*  The  Rkplkvin 

wards  commenced  by  A.  against  one  of  the  sureties  in  the  replevin  bond,  and !''!!__ 

a  motion  having  been  made  by  the  latter  to  set  aside  the  proceedings : — It 
was  held,  1st,  that  the  effect  of  the  above  consent  Avas  to  give  time  to  the 
priDcipal^  and  thereby  to  discharge  the  sureties ;  2dly,  that  the  court  had 
jurisdiction,  under  stat  36  Geo.  3.  c  38.,  to  set  aside  the  proceedings  on  mo- 
tion; and  3dly,  that,  to  entitle  the  surety  to  the  interposition  of  the  court, 
it  was  not  necessary,  that  he  should  have  been  damnified.  (1) 

Where  one  of  the  sureties  to  a  replevin  bond  was  a  material  witness  for  Substitution  of 
the  plaintiff  in  the  cause,  the  court  of  Common  Pleas  allowed  another  to  be  *"<**^^  ""'^^y- 
substituted  ia.his  stead  on  his  being  approved  of  by  the  prothonotary,  and 
giving  the  defendant's  attorney  notice  to  appear  before  him  to  sanctio^ 
such  approval,  as  in  case  the  surety  so  substituted  should  be  insufficient, 
the  defendant  would  be  deprived  of  his  remedy  against  the  sheriff  on  the 
bond.  (2) 

In  an  action  at  the  suit  of  the  assignee  on  the  bond  taken  under  stat.  1 1  Declaratiok 
Gea  2.  c.  19.  s.  23.,  the  venue  may  be  laid  in  any  county  ;  the  plaintiff  may  ^*  tm  Suit  or 
declare  in  the  debet  and  detinet  only.  (3)  The  declaration  should  state  the 
distress,  and  that  it  was  for  rent ;  the  application  and  prayer  to  the  sheriff  to 
replevy ;  and  that  the  sheriff  took  a  replevin  bond,  the  obligatory  part  and 
condition  of  which  must  be  truly  set  out :  it  should  then  be  alleged,  that  the 
replevin  was  granted ;  that  at  the  county  court  mentioned  in  the  condition,  the 
plaintiff  in  replevin  levied  his  plaint,  and  found  pledges.  The  proceedings  in 
replevin  are  then  stated,  and  the  judgment  de  retomo  hahendo  ;  and  it  should 
then  be  averred,  that  the  plaintiff  in  replevin  did  not  return  the  goods,  and 
that  the  bond  became  forfeited  to  the  sheriff,  who  assigned  it  to  the  plaintiff. 

It  is  not  necessary  in  an  action  on  a  replevin  bond  to  aver,  that  a  return  Not  necessary 
has  not  been  made,  although  it  may  appear  on  the  face  of  the  declaration  J^t*^'u  ^^  ^ 
to  have  been  awarded ;  where  it  is  averred,  that  the  suit  has  not  been  pro-  been  made, 
secuted  with  effect,  a  breach  of  either  of  the  conditions  for  prosecuting  with 
effect,  returning  the  goods,  or  indemnifying  the  sheriff,  will  singly  be  suf- 
ficient to  support  the  action.  (4) 

A  declaration  on  a  replevin  bond  by  two  assignees  of  the  sheriff,  stating  Need  not  be 
that  they  distrained  the  goods  for  rent  due  to  one  of  them,  need  not  shew  shewn  that  the 
iiat  the  other  acted  as  bailiff.  (5)  baiUE 

Nor  need  it  set  out  the  goods  distrained.  (6) 

Growing  crops  may  be  considered  in  the  nature  of  goods  and  chattels  Growing  crops 
mder  stat  11  Geo.  2.  c  19.,  as  they  may  be  distrained  in  the  same  man-  !^^  ** 
ler  as  articles   of  the  latter  description :  where,  therefore,  the  condition  chattels  under 
>l  a  replevin  bond  was,  that  the  defendant  should  prosecute  his  action  with  **■*•  ^  ^  ^^'  *• 
ffect  against  the  plaintiff  for  taking  and  detaining  his  goods,  chattels,  and 
;rowing  crops ;  and  in  the  declaration  the  bond  was  set  out  as  conditioned 
0  prosecute  with  effect,  for  taking  and  detaining  the  goods  and  chattels  in 
he  said  condition  mentioned:  —  It  was  held,  that  this  was  no  variance. (7) 
In  a  declaration  against  a  surety  by  the  assignee  of  a  replevin  bond  (on 
.  writ  of  replevin  out  of  Chancery)  the  condition  of  which  was,  that  A.  B. 

(1)  O'Beirne  v.  Greene,  2  Jebb  &  Symes         (4)  Dunbar  ▼.  Dunn,  10  Price,  54. 
Irish),  58^.  (5)  Phmipe  ▼.  Price,  3  M.  &  &  180. 

(2)  Bailey  t.    Bailey,  7  Moore,  ^439.     1         (6)  Ibid. 

Kng.92.  ^  (7)  Glover  ▼.   QjUm,   7  Moore,  231.     1 

(d)    fTiiMOH  V.  ffobday,  4  M.  &  S.  120.  Bing.  6. 
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Tbm  RsruTiH  should  proflecute  the  replevin  suit  with  effect  and  without  delay:  it  vas 

_.L.^L_  alleged  as  a  breach,  that  A.  B.  did  not  prosecute  without  delay;  to  which  it 

was  pleaded,  that  A.  B.  did  prosecute  without  delay,  and  that  final  judgment 

was  had  in  the  replevin  suit  as  soon  as  it  could  have  been  obtainedi  &c. 

which  was  holden  bad  on  general  demurrer. 

Where  the  declaration  omitted  to  state,  that  the  bond  was  taken  on  tke 
replevin  of  a  distress  for  rent,  to  which  alone  stat.  36  Geo.  S.  c  18.  is  appli- 
cable, it  was  held,  that  although  the  bond  must  be  presumed  to  have  bees 
assigned  under  that  statute,  the  defect  was  cured  by  pleading  over,  and  the 
declaration  was  good  upon  general  demurrer: — but  it  seems,  that  such  as 
omission  would  have  been  fatal  upon  special  demurrer.  (1) 
Proceedings  by       The  defendant  can,  if  he  has  obtained  a  judgment  for  a  return  of  tbe 
a^ii^^         goods  taken,  and  a  writ  of  retomo  habendo  has  been  issued,  and  retuned 
pledget.  elongatOy  or  eloignmenty  proceed  by  scire  facias  against  the  pledges;  bit  ' 

this  remedy  is  seldoili  adopted.  (2) 
Pkocxxdiwgb  Case  lies  against  a  sheriff  for  not  taking  a  replevin  bond,  or  for  tskiog 

Shiaiit.™'       insufficient  pledges  in  replevin,  or  for  not  assigning  a  bail  bond  (3) :  bit 
Form  of  action.  ^^  ^^  sheriff  neglect  to  take  a  bond,  he  is  not  liable  to  an  attachment  (4), 

because  the  party  injured  has  a  remedy  by  action ;  neither  will  the  cout 
stay  the  suit  in  replevin  because  no  bond  is  taken.  (5)  The  actioa  ii 
maintainable  even  after  the  avowant  or  person  making  cognisance  his 
taken  an  assignment  of  the  replevin  bond,  and  sued  tbe  principal  mk 
sureties,  for  such  assignment  is  no  waver  of  any  proceedings  against  tbe 
sheriff.  (6) 
By  whom  ae-  An  action  on  the  case  against  the  sheriff  for  taking  insufficient  pledges  in 
tioo  ought  to      replevin  ought  to  be  brought   by  the  person  making  cognisance^  where 

there  is  no  avowant  on  the  record.  (7) 

If  the  defendant  in  replevin  elect  to  proceed  on  stat.  17  Car.  2.  c.7^ 

he  is  not  confined  to  his  execution  under  that  statute,  but  may  sne  the 

sureties  on  the  replevin  bond,  or  the  sheriff  in  an  action  on  the  case^  for 

negligence  in  losing  the  bond.  (8) 

Under-sheriff         Not  only  the  high  but  the  under-sheriff  and  replevin  derk  are  all  answer- 

d^rk^'^^ual?       ****®  ^  ^^®  defendant  in  replevin  for  the  sufficiency  of  the  pledges  cfcrciBni* 

liable  with  the    habendo.  (9) 

«**«"^-  In  an  action  against  the  sheriff  for  taking  insufficient  pledges  in  replerin, 

wu!!r*  *'^***"     he  is  liable  to  the  amount  of  the  penalty  in  the  bond,  viz.  double  the  wise 

of  the  goods  distrained  (10) ;  but  the  plaintiff  cannot  recover  damages 
beyond  the  value  of  the  distress.  (11) 

As  a  general  principle,  it  may  be  stated,  that  the  sheriff  is  liable  noliurtber 
than  the  sureties  would  have  been,  if  he  had  done  his  duty  under  stat  11 
Geo.  2.  c.  19.,  which  limited  their  responsibility  to  double  the  value  of  the 
goods  diatrained  (12) ;  and  the  assignee  of  the  replevin  bond  cannot  recofcr* 

(1)  Igoe  V.  0*Hara,  1  Jebb  &  Symes  (7)  JU^*  ▼.  Ea««r  ( »>  .W»)»  1  R  *  ^• 
(Irish),  443.    Quart,  Whether  a  bond  taken  378. 

by  the  sheriff  in  a  Chancery  replevin  is  as-  (8)  Perreau  v.  Betam,  8  D.  &  B-  7i    * 

signable  under  stat  8  Geo.  1.  c.  6.  ?  B.  &  C.  S84. 

(2)  Archb.  by  Chitt.  847.  (9)  Richard*  ▼.  Adorn,  S  W.  Blaek.  ISO- 

(3)  Jacobt  V.    Humphrey,  4  Tyrw.  272.         (10)  PaiJ  ▼.  Cootflttc*,  2  Bing.  N.  C  »*^ 
Tuteyman  v.  Gildart,  I  N.  R.  292.  S.  C,  nom.  Hatt  v.  Goodru^  2  Seott,  S«. 

(4)  Rex  V.  Lewis,  2  T.  R,  617.  (11)   Vea  (Bart)  v.  Letkbridgt,  4  T.  B. 

(5)  TwelU  V.  CoivUle,  Willes,  376.  483. 

(6)  1  Saund.  195.  it.  (12)  Evant  ▼.Bmiidflr,  SHeo.  BI«el>»- 


biUty. 
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as  special  damage  beyond  the  penalty  of  the  bond,  the  costs  incurred  by  YThe  Rxplbtdt 
him  in  suing  the  sureties  without  effect,  unless  notice  of  hb  intention  to  sue         •^^**^' 
them  had  been  previously  given  to  the  sheriff.  (1) 

The  sheriff  is  not  bound  to  warrant  or  inquire  into  the  actual  sufficiency  when  sheriff 
of  the  pledges  in  a  replevin  bond ;  if  they  be  apparently  responsiblci  it  is  irresponsible, 
safficieot  (2) 

Where  an  avowant  in  replevin  obtained  a  verdict  against  the  sheriff  for 
having  taken  insufficient  pledges  on  a  replevin  bond  which  had  been  taken 
by  his  replevin  clerk,  against  whom  he  brought  an  action  for  negligence, 
aDd  the  attesting  witness  to  the  bond  proved,  that  the  sureties  did  not  reside 
within  the  bailiwick  of  the  sheriff,  and  that  one  of  them  occupied  a  well- 
stocked  farm  at  the  time  the  bond  was  executed :  —  It  was  held,  that  such 
derk  was  not  answerable,  as  it  was  not  incumbent  on  him  to  make  personal 
ioquiries  as  to  the  responsibility  of  the  sureties ;  and  that  if  they  appeared 
responsible  it  was  sufficient  It  seems,  that  when  they  reside  out  of  the 
bailiwick  of  the  sheriff  by  whom  the  bond*  is  taken,  it  is  necessary  to  search 
the  sheriff's  office  where  they  do  reside,  to  ascertain  whether  any  process 
had  been  sued  out  against  them  before  the  bond  is  taken.  (3) 

The  sheriff  or  replevin  clerk  is  not  bound  to  go  out  of  the  office  to  make 
inquiries;  but  if  the  sureties  be  unknown  to  him,  he  ought  to  require 
information  beyond  their  own  statement  as  to  their  sufficiency.  (4) 

In  an  action  on  the  case  the  declaration  states  the  distress,  and  the  The  Dsclab- 
repievin,  and  the  proceedings  in  the  replevin  suit,  terminating  with  the  ^"^^* 
judgment  de  reiomo  habendo  ;  it  then  states  the  duty  of  the  sheriff  to  take  a 
replevin  bond,  but  that  he  neglected  to  take  such  bond,  and  that  the  plain- 
tiff hath  not  obtained  a  return  of  the  goods,  or  their  value ;  and  where  insuf- 
ficient pledges  have  been  taken,  it  is  stated,  that  the  sheriff  did  take  a  bond 
ftt>m  certain  persons  as  sureties,  and  that  they  were  not  good,  sufficient,  or 
responsible  sureties.     Special  damage  is  generally  added.  (5) 

In  an  action  on  the  case  against  a  sheriff  for  negligence  in  losing  a  When  the 
replevin  bond  given  by  a  party  for  prosecuting  his  suit  with  effect  in  the  ^<'"*"«*id" 
eounty  court,  the  declaration  averred,  that  the  plaint  had  been  removed  out  jected  as  sur- 
of  « the  county  court  of  the  said  sheriff"  by  re.^.  lo.  &c.,  and  it  appeared,  plusage. 
that  at  the  time  of  the  removal  the  sheriff  who  had  taken  the  bond  was  out 
of  office :  —  It  was  held  to  be  no  variance,  and  that  the  word  <<  said"  might 
be  rejected  as  surplusage.  (6) 

Where  a  count  stated  that  the  sheriff,  instead  of  taking  a  bond  from  the  Omitting  to 
plaintiff  in  replevin  and  two  sufficient  sureties,  took  a  bond  from  the  plaintiff  ^^^^ 
in  replevin  and  one  surety,  who  was  alleged  to  be  insufficient,  it  was  holden  plaintiff  in  ra- 
te be  bad,  because  it  did  not  allege,  that  the  plaintiff  in  replevin  was  insuf-  P^^i?  ^>*  i<^- 
1.  .  .  o  »  *  fumcient. 

feient  (7) 

A  declaration  against  a  sheriff  for  taking  insufficient  pledges  in  replevin 
thould  shew,  that  a  writ  of  retomo  habendo  had  been  issued,  and  dongata 
returned  thereon.  (8) 


(1)  Baker  v.  Garratt^  10  Moore,  324.  3         (5)  Wilkinson  on  Replevin,  122. 

Kng.  56,  (6)  Perreau  v.  Bevaih  5  B.  &  C.  284.     8 

(2)  Hindu  v.  Bladu,  5  Taunt.  225.  1     D.  &  R.  72. 

ilanb.  27.  (7)  Hueker  v.  Gordon^  3  Tyrw.  107.     1 

(3)  SutUm  V.  Watte,  8  Moore,  27.  C.  &  M.  58. 

(4)  Jeg^  T.  Bastard,  4  A.  &  £.  823.  (8)  Ibid. 
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BOKD. 


Unnecessary  to 
state  or  prove 
the  names  of 
the  suitors. 


In  an  action 
against  sheriff* 
for  a  false  re- 
turn, unneces- 
sary to  allege 
that  the  cattle 
were  in  the 
defendant's 
bailiwick. 


^"*iS:' -"^"^     ^  ^^**"'  against  a  sheriff  for  not  restoring  the  goods  is  bad,  for  his  duty, 

under  stat  IS  Edw.  I.  WestoL  2.  c  2.,  is  only  to  take  pledges  for  that 
object  (1) 

Where  in  case  against  the  sheriff  for  taking  insufficient  pledges  io  i 
replevin  bond,  the  declaration  set  out  the  record,  and  averred  under  i 
videlicet^  that  the  plaint  in  the  county  court  was  levied  before  A.,  Bb,  C^ 
and  D.  as  suitors  of  the  court/  and  it  appeared  from  the  record,  that  it  was 
levied  before  E.,  F.,  G.,  and  H.: — It  was  held  to  be  no  variance^  as  it 
was  unnecessary  to  state  or  prove  the  names  of  the  suitors,  and  that  the 
allegation  might  be  rejected  as  surplusage.  (2) 

In  an  action  against  the  sheriff  of  Leitrim  for  a  false  return  of  e!oti^ 
to  a  writ  of  replevin,  the  declaration  stated,  that  after  the  delivery  of  the 
writ,  and  before  the  return,  the  defendant  had  the  cattle  "  in  his  view  and 
presence,  so  that  he  might  have  caused  them  to  be  replevied  by  virtue  of  the 
writ/'  without  further  stating,  that  the  cattle  were  then  in  the  defendaot's 
bailiwick.  Upon  special  demurrer  upon  this  ground  it  was  held,  Ist,  that 
the  declaration  was  sufficient  without  an  express  averment,  that  the  cattk 
were  in  the  defendant's  bailiwick,  for  (even  supposing  it  were  neoessarj 
that  that  should  appear)  it  did  appear  by  inference,  which  was  soffideo^ 
this  being  only  matter  of  inducement ;  and  2dly,  that  the  venue  was  property 
laid  in  Dublin,  the  gist  of  the  action  being  the  false  return,  which  was  filed 
in  Dublin.  (S) 
AcTioH  OH  The  declaration  on  the  replevin  bond  at  the  suit  of  the  sheriff  may  be 

THE  Bond  bt.  ^  t»   ,     r       j»  •  i  - 

THE  SHKKirF.      citbcr  geucral,  stating  merely  the  obligatory  part  of  the  bond,  or  spedal,  u 
Declaration  on    which  latter  case  it  is  similar  to  the  action  at  the  suit  of  the  assignee. 
hH^  H*^** ih*^  Where  a  sheriff  took  a  replevin  bond  from  one  surety  only,  and  was 

suit  of  the  ^^^^  thereon  by  the  person  making  cognisance  for  having  taken  iosoffi- 

sheriff.  cient  pledges,  who  recovered  damages  and  costs  : — It  was  held,  that  the 

sheriff  having  sued  the  surety  on  the  bond  for  not  having  returned  the 
goods,  and  suggested  breaches  according  to  stat  8  &  9  Will.  3.  c  lU  u  i^o^ 
entitled  to  recover  the  costs  incurred  in  defending  the  action  against  him  as 
such  sheriff;  and  that  as  the  surety  is  deprived  of  calling  on  his  oo-snretr 
for  contribution,  he  is  only  liable  to  a  moiety  of  the  damages  awarded  bj 
the  jury  in  the  action  against  the  sheriff.  (4) 

Pleas  in  actions  on  replevin  bonds  seldom  occur ;  in  general,  the  defendant 
either  compromises  the  suit,  or  demurs  to  the  declaration ;  and  where  he 
demurs,  he  will  not  be  allowed  to  withdraw  his  demurrer,  and  plead  speciallr, 
unless  full  and  reasonable  cause  be  shewn.  (5) 

The  defendant  can  plead,  that  the  action  was  commenced  before  breach  of 
the  condition  of  the  bond  (6)  ;  that  there  was  fraud  in  the  judgment  (7); 
but  not  that  time  was  given  to  the  principal  (8),  nor  that  the  plaiotif  ha 
proceeded  under  stat.  17  Car.  2.  c.  7.  by  writ  of  inquiry  for  the  arrearages  of 
rent  and  costs,  and  obtained  judgment  thereon,  unless  it  appear,  that  exe- 
cution had  issued,  and  the  sum  recovered  had  been  levied  and  paid.  (9) 


Plkadinos. 


(1)  Huekery,  Gordon,    1  Tyrw.  107.      1 
C.  &  M.  58. 

(2)  Draper  v.  Garratt,  3  D.  &  R.  226.     2 
B.  &  C.  2. 

(3)  Mley  V.  Tottenham^  Batty  (Irish),  475. 

(4)  Austen  ▼.  Howard,  1  Moore,  68.     7 
Taunt  28.  327.     2  Marsh.  352. 


(5)  Wilkinson  on  Replerin,  IIS. 

(6)  Anon.  5  Taunt.  776. 
(7)2  Marsh.  392.     Moore  r. 

7  Taunt  97.     3  Price,  214. 

(8)  Ibid. 

(9)  Tmrnor  ▼.  7Wii«r  (CM>  S  B.  4  *. 
107. 
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• 

To  a  declaration  on  a  replevin  bond,  which  alleged  as  a  breach  that  the  Thb  Replevin 

defendant  did  not  prosecute  it  according  to  the  conditions,  it  is  a  good  de-  ' 

fence  to  plead,  that  the  defendant  did  appear  at  the  next  county  court,  and 
there  prosecute  his  suit,  which  he  had  there  commenced  against  the  now 
plaintiff,  and  which  suit  was  still  depending  and  undetermined.  (1)  But 
where  in  a  declaration  on  a  replevin  bond  the  breach  assigned  was,  that  the 
defendant  did  not  appear  at  the  next  county  court,  and  then  and  there  pro- 
secute his  suit  with  dFect,  it  was  holden  bad,  as  it  was  consbtent  with  the 
breach  that  the  suit  was  commenced  at  the  first  county  court,  and  was  still 
pending.  (2) 

If  a  bond  purport  to  be  entered  into  by  two  sureties,  it  is  not  a  sufficient  Bond  only  ex- 
plea  to  state,  that  it  was  executed  only  by  the  defendant  (3)  ^^f  ^^  ^'^^ 
In  an  action  by  the  assignee  of  a  replevin  bond  against  the  surety,  the  -^^ere  cause 
declaration  alleged,  that  a  return  of  the  goods  was  adjudged,  but  that  S.,  the  referred  to  ar- 
plaintiff  in  replevin,  did  not  make  a  return.   The  defendant  pleaded  first,  that  ^i*™*^*''^- 
the  judgment  was  obtained  by  the  plaintiff  by  fraud  in  collusion  with  S. ; 
secondly,  that  before  judgment  obtained,  all  matters  in  difference  between 
the  plaintiff  and  S.  were  referred  to  arbitration,  pending  which  the  proceed- 
ings were  stayed: — It  was  held,  that  the  first  plea,  not  stating,  that  the  judg- 
ment was  obtained  for  the  purpose  of  defrauding  the  sureties,  was  no  answer 
to  the  action ;  and  that  the  second  plea  was  bad,  since  the  reference  was  as 
much  for  the  benefit  of  the  sureties  as  of  the  principal,  and  therefore  no 
prejudice  could  arise  to  them  from  the  delay.  (4) 

It  is  no  plea  to  an  action  against  sureties  on  a  replevin  bond,  that  the  re- 
plevin cause  was  referred  to  an  arbitrator,  and  that  he,  without  their  know- 
l^gCy  enlarged  the  time  for  making  his  award.  (5) 


9.   Evidence.  '  Evidence. 


In  replevin,  any  issue  in  which  the  affirmative  is  on  the  plaintiff  gives  him   riqbt 
the  right  to  begin.  (6)  gih. 

In  replevin,  if  a  defendant  plead  property  in  a  third  person,  and  issue 
be  taken  thereon,  he  is  entitled  to  begin.  (7)  And  where  to  an  avowry 
for  rent  in  arrear  it  was  pleaded,  that  the  tenant  had  let  other  property  to 
the  defendant  at  a  larger  rent,  and  it  was  agreed,  that  the  two  rents  should 
be  set  off  against  each  otli^r,  and  that,  in  consequence,  a  larger  sum  was 
due  to  the  tenant  than  the  sum  distrained  for  by  the  defendant,  to  which 
there  was  a  replication  denying  the  agreement:  —  It  was  holden,  that  on 
these  pleadings  the  plaintiff  was  entitled  to  begin.  (8) 

So  where,  in  replevin,  there  was  a  cognisance  for  rent  in  arrear,  to  which 
there  were  two  pleas,  the  one  stating,  that  a  certain  agreement  had  been 
entered  into  between  the  landlord  and  tenant ;  and  that  the  tenant  was  sub- 

(1)  Braekembury  ▼.  PtU^  IS  East,  585.  (5)  Aldridge  v.  Harper,  10  Bing.  118.     3 

(2)  Jaeksfm  ▼.  Hdnwn,  I  Dowl.  P.  C.  N.     M.  &  Sc.  519. 

&  69.  (6)   Videanti,  1799.  tit  Eyibencb.  Jame$ 

(3)  AuMten  v.  toward,  7  Taunt  28.  327.     ▼.  Salier,  1  M.  &  Rob.  501. 

I  Marsh.  352.     1  Moore,  682.  (7)   CdUtUme  y.  Biteolbs,   1  M.  &  Rob. 

(4)  Moore  y.  Boumaker,  2  Marsh.  392.    7     301. 

raant  97.,  eed  vide  &  C.  6  ibid.  379.     3         (8)  Curtis  v,  Wkeder,  4  C.  &  F,  196.     M. 
E'rioe,  214.     S.  C.  nom.  Bowmaker  y.  Moore,    k  M.  493. 
Oanie],  264. 
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Etioskcb.      sequeDtly  induced  by  the  landlord  to  enter  into  another  agreement,  whidi 

second  agreement  was  the  demise  in  the  cognisance  mentioned,  and  thit 

this  latter  agreement  had  been  abandoned  by  mutual  consent  before  aoy 

rent  became  due ;  and  the  other  plea  was  similar,  except  that  it  averred, 

that  the  tenant  was  induced  to  enter  into  the  second  agreement  by  fnad; 

and  there  was  a  replication  to  the  first  plea  denying  the  abandonmeot,  and 

to  the  other  denying  the  fraud: — It  was  holden,  that  on  these  pkadiogs 

the  plaintiff  had  the  right  to  begin.  (1) 

NoK  csm.  By  the  plea  of  non  cepit  the  caption  and  detention  is  only  put  in  um 

Caption  and       ^nd  not  the  property  which  is  admitted ;  the  simple  point  in  issue  to  vhick 

put  Ui  ^Baehy    ^^^  evidence  must  apply  is,  therefore,  whether  the  defendant  took  the  goodi 

the  plea  of  non    or  not  (2):  but  it  b  not  sufficient  for  the  plaintiff  to  shew,  that  the  goodi 

'^''*  were  originally  bailed  to  the  defendant,  and  wrongfully  detained  by  him;  a 

wrongful  taking  must  be  proved.  (S) 

On  issue  taken  on  the  plea  of  non  cepiit  it  is  incumbent  on  the  plaintiff 
to  prove  the  taking  or  having  of  the  cattle  or  goods,  or  part  of  them,  in  the 
place  (4)  specified  in  the  declaration. 

But  it  is  not  essential  to  prove,  that  the  cattle  or  goods  were  origioallr 
taken  in  the  place. mentioned  in  the  declaration  (5),  or  that  the  goods  woe 
the  property  of  the  plaintiff.  (6) 

Under  non  cepit^  or  on  issue  joined  on  a  traverse  of  the  taking  in  the 
^  place  specified  in  the  declaration,  it  will  be  sufficient  to  prove  a  deteotioa 

of  them  by  the  defendant  in  that  place,  because  it  is  a  continuance  of  tbe 
original  wrong  (7)  ;  but  an  original  taking  of  the  goods,  on  a  sobseqneDt 
possession  and  detention  of  them  there,  must  be  established. 
Now  TKvurr.  Under  the  plea  in  bar  of  non  tenuity  the  defendant  must  prove,  that  tJie 

tenant  mentioned  in  the  avowry  held  the  premises  of  the  landlord  at  tlie 
precise  rent  mentioned  ;  and  a  variance  will  be  fatal.  (8) 

In  replevin,  the  issue  being,  whether  the  plaintiff  held  certain  closes  at  \ 
fixed  rent  specified  in  the  avowry: — It  was  held,  that  unstamped  receipts 
tending  to  shew,  that  the  plaintiff  had  previously  paid  for  the  same  premiie 
the  like  rent  so  specified,  were  inadmissible  to  support  the  issue.  (9) 

An  avowry  for  an  increased  rent  on  a  demise  for  every  acre  of  tbe  land 
which  should  be  converted  into  tillage,  is  supported  by  the  evidence  dt 
lease  for  a  term  of  years,  with  a  covenant  to  pay  the  increased  rent  for  every 
acre  which  should  be  so  converted  "  during  a  part  of  the  term,**  e.^.for  the 
last  three  years,  by  stat  11  Geo.  2.  c.  19.  (10) 

It  may  be  proved,  that  rent  is  due  for  a  less  time  than  that,  which  is  stated 
in  the  avowry.  (11) 

Where  the  defendant  in  replevin  made  cognisance  for  two  years  and  a 
quarter's  rent  in  arrear,  and  alleged,  that  for  a  long  time,  viz.  for  tro  jetis 
and  a  quarter,  ending  at  Christmas,  1803,  the  plaintiff  held  and  enjoyed  the 

(1)  WWiamM  ▼.  Thomaa,  4  C.  &  P.  334.  (6)  3  Stark.  £▼.  Sd  ed.  97a 

(2)  GUbert  on  Replevin,  105.    Wilkinson        (7)   WaJUony.  Ker»op,2Wits.S5t 

on  Replevin,  81.  (8)  Cout^  ▼.  Di^^oiu,  2  R  4  A.  546. 

(3)  Rewf  ▼.  Morritt  2  Jebb  &  Symes  Brown  v.  &zyee,  4  Taunt  saa  i*^p*  *• 
(Iriah),  699.  DdbbinMon^  6  Ring.  104.  Datiaf,  Sbesh  '^ 

(4)  As  to  the  deKiiption,  vide  Jonet  v.  A.  &  £.  506. 

Fowdl,  5  R.  &  a  647.     8  D.  &  R.  416.,  et        (9)  Hawkint  v.  Want,  5  D.&  B-  ^^ 
vide  Kempe  v.  Owt,  1  Ld.  Raym.  167.  (10)  Romlabm   v.  Cfcrif,  J  Hea  Bfac*. 

(5)  IFo/ton  V.  £crM!p,  2  Wib.  354.     MaU    563. 

travers  v.  Fowt,  3  ibid.  295.     Rull.  N.  P.         (U)  Forty  v.  /mier,  6  East,  434. 
54.  Ahercnmbie  v.  ParKhwrtt,  2  R.  &  P.  48a 
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premises  as  tenant  thereof  to  A.  B.,  by  virtue  of  a  certain  demise,  &c. ;  to      Evidxmck. 
which  the  plaintiff  pleaded  in  bar,  that  he  did  not  hold  and  enjoy  the  pre-  " 

mises  as  tenant  thereof  to  A.  B.  by  virtue  of  the  supposed  demise  modo  ei 
formd;  it  is  sufficient  to  entitle  the  defendant  to  a  verdict  on  such  issue, 
aod  to  recover  for  two  years'  rent,  if  he  prove,  that  the  plaintiff  held  of 
A.B.  from  the  2Sd  of  December,  1801.  (1) 

If  under  an  agreement  for  a  lease  at  a  certain  rent,  the  plaintiff  be  let 
into  possession  before  the  lease  be  executed,  occupation  by  him  under  the 
agreement  is  not  of  itself  evidence  of  a  tenancy ;  neither  can  the  landlord 
distrain  for  the  first  rent.  (2) 

Evidence  should  be  adduced  of  the  taking,  and  of  the  lease  or  agreement,   Evideoce  of 
or  a  primd  facie  case  may  be  made  by  proving  the  receipts  for  rent  (3),  f^®  **^'"^» 
notice  to  produce  which,  should  be  given  to  the  landlord,  though  a  mere  xnent  °^  **^'*®" 
trustee  is  not  a  competent  witness  to  prove  the  title  or  demise  for  the  p^kw>n 
making  cognisance.  (4) 

It  will  not  be  competent  for  the  plaintiff  to  shew,  that  his  landlord  had  no  Whera  plaintiff 
title  (5),  though  he  ma,y  have  obtained  tne  possession  by  fraud,  and  the  real  <«niiot  shew 
title  is  in  another  person.  (6)  But  although  proof  of  payment  of  rent  to  the  \q^^  y^^  „o  " 
avowant  is  primd  facie  evidence,  that  he  is  the  owner  of  the  land,  yet  if  the  title, 
plaintiff  did  not  originally  receive  the  possession  of  the  land  from  the 
avowant,  it  is  competent  for  him  to  rebut  the  title  of  the  avowant,  by 
shewing,  that  he  paid  rent  under  circumstances,  which  did  not  entitle  the 
avowant  to  the  rent ;  and  such  evidence  may  be  given  on  the  issue,  turn  tenuii 
modoetformd.il) 

Eviction  by  the  superior  landlord  may  be  given  in  evidence  under  the  plea  Eviction  by  su- 
of  nm  tenuie.  (8)  P*™'  landlord. 

In  an  avowry  for  a  rent  charge,  upon  issue  joined  as  to  the  seisin  in  fee  Where  in  an 
of  the  grantor  of  the  rent,  it  was  held,  that  it  was  competent  for  the  '^®^  ^'  *. 

I  ,    ,  rent  charge^  it 

plaintiff,  deriving  under  the  grantor  by  title  subsequent  to  the  rent  charge,  is  competent 

to  shew,  that  the  grantor  was  seised  for  life  only  at  the  time  of  the  grant,  for  a  plaintiff 

*nd  that  he  was  not  estopped  in  evidence  from  shewing  that  fact,  by  a  reci-  ml^r^to"  ^^ 

tai  in  the  deed  of  rent  charge,  that  the  grantor  was  seised  in  fee.  (9)  shew  that 

Where  issue  was  joined  upon  non  tenuity  and  also  upon  the  plea  of  riens  in  ^^^fo^Se 

sn^r,  it  was  held,  that  the  first  issue  being  found  for  the  plaintiff,  the  only. 

second  became  immaterial,  and  that  the  proper  course  was  to  discharge  the  Where  issue 

jury  from  giving  a  verdict,  but  that  if  any  verdict  was  entered,  it  must  be  joined  upon 

for  the  plaintiff.  (10)  ^^^'^pl- 

Under  the  plea  of  riens  in  arrear  the  plaintiff  should  prove,  that  the  rent  of  riens  in  ar- 
has  been  paid  ;  but  it  has  been  said,  he  will  not  be  allowed  to  prove  payment 
of  the  rent  to  a  person  who  has  a  superior  title,  although  under  threat  of  a 
<^ress.(ll)     This  is  however  questionable,  for  if  the  payment  be  good, 

tfcere  is  no  rent  in  arrear.  (12) 

• 

(1)  Forty  v.  Jmber,  6  East,  4S4.   2  Smith,  (8)  Hoperaft  y.  Key$,  2  M.  &  Se.  760.     9 

^8.  Bing.  613. 

(8)  Aepian  ▼.  JbAffjon,  2  Taunt.  ]  48.  (9)  Dugffon  v.  O*  Connor,    1    Hudson    & 

(3)  Jokiuon  T.  MaaoH,  1  £«p.  N.  P.  C.  91.  Brooke  (Irish),  459. 

(4)  Goldinp  y.  Niag,  5  ibid.  272.  (10)  Coaaey  v.  DiggoM,  2  B.  &  A.  546. 

(5)  Parry  t.  Hotue,  Holt*8  N.  P.  C.  489.  (U)   Taylor  y.    Zamira,   6  Taunt   524. 
^^-  Stybb$  v.  Pationa,  3  B.  &  A.  516. 

(6)  Ibid.  GMper  y. ^/andfy J  Bing.  N.C.45.  (12)  S  Stark.  £y.  Sd  ed.  974.,  vide  etiam 

(7)  Rogen  y.  Pitcher,  6  Taunt  202.     1  Johnwon  y.  JofUMf  9  A.  &  £.  809. 
Manh,  641. 
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EviDSKcr. 


Damage  pea- 
sant. 

Evidence  of  a 
more  limited 
right  than  that 
alleged. 

Issue  on  the 
title  stated  in 
the  avowry  for 
damage  feasant. 

Issue  on  the 
demise. 


Distress  roa 
Rent. 


Stat  17  Car.  2. 
c.  7.  8.  2. 


Damages. 


Cases  of  set-off  allowed  to  be  taken  advantage  of  in  repleyin,  should  be 
specially  pleaded ;  if  any  part  be  in  arrear,  the  defendant  has  a  right  to  the 
verdict  (1) 

The  defendant  will  be  entitled  to  a  verdict  if  it  appear,  that  the  reot 
is  in  arrear  to  a  less  amount  than  is  alleged  (2),  although  a  spedfic  sum  be 
alleged  to  be  in  arrear  (3),  for  the  issue  is,  whether  any  rent  be  in  anear. 

Under  the  issue  of  riens  en  arrere  in  replevin,  the  plaintiff  cannot  con- 
trovert the  holding  as  claimed  by  the  defendant  in  his  avowry.  (4) 

In  general,  evidence  of  a  more  limited  right  than  that  alleged  will  be  io- 
sufficient  (5) ;  but  evidence  of  a  more  ample  right  will  support  the  plea.  (6) 

When  the  issue  is  on  the  title  stated  in  the  avowry  for  damage  feasant, 
it  will  be  requisite  for  the  defendant  to  produce  the  title  deeds,  proviog 
them  of  recent  date  by  the  subscribing  witness,  and  shewing  that  tbe 
possession  has  gone  with  the  deed  ;  or,  if  a  seisin  in  fee,  or  a  freehdd  be 
to  be  proved,  It  is  primd  facie  evidence  to  shew  the  possession  of  the  persoa 
so  entitled. 

If  the  issue  be  on  the  demise,  the  lease  or  agreement  should  be  proTed; 
and  the  like  evidence  will  be  requisite,  when  the  plea  in  bar  to  an  avovrj 
damage  feasant  states  a  title  to  other  premises,  in  respect  of  which  a  rifbt 
of  common  is  claimed  over  the  loctis  in  quo. 

When  the  lord  has  distrained,  and  issue  is  taken  on  the  levancy  and  coi- 
chancy  of  cattle,  proof,  that  part  only  were  levant  and  couchant,  will  not 
support  the  issue  for  the  plaintiff.  (7) 

In  an  avowry  for  rent  in  arrear,  the  avowant  ought  to  be  prepared  vitb 
proof,  not  only  of  the  amount  of  the  rent,  but  also  of  the  value  of  tbe 
distress.  (8) 

In  the^case  of  a  distress  for  rent,  the  jury  may,  under  stat.  17  Car.  2.  c.7» 
s.  2.,  inquire  concerning  the  arrears,  and  the  value  of  the  goods  or  cattle 
distrained,  to  entitle  the  avowant  to  judgment  for  such  arrearages,  or  ao 
much  thereof  as  the  goods  or  cattle  distrained  amount  to. 

It  has  been  held,  that  the  avowant  may  still  enter  up  judgment  at  common 
law  under  stat.  17  Car.  2.  c.7*  s.2.;  and  therefore,  if  through  mistake,  or 
otherwise,  it  cannot  be  entered  up  under  the  statute,  the  defendant  aaj 
take  his  judgment  at  common  law.  Thus,  where  under  an  a^owiy  for  rest 
the  jury  inquired  of  the  value  of  the  cattle,  but  did  not  inquire  what  rent  «tt 
in  arrear,  it  was  holden,  that  the  omission  could  not  be  supplied  bj  a  writ 
of  inquiry,  the  statute  providing,  that  the  jurors  who  were  impanDelled  ti» 
inquire  of  the  issue,  should  inquire  concerning  the  sum  in  arrear,  and  tk 
value  of  the  distress ;  but  the  court  held,  that  the  avowant  might  bave  hii 
judgment  according  to  the  common  law.  (9) 

So  where  a  jury  found  a  verdict  for  the  avowant,  and  damages  to  the 
amount  of  the  rent  claimed  in  the  avowry,  but  did  not  find  either  theamooat 
of  the  rent  in  arrear,  or  the  value  of  the  cattle  distrained  : — It  wasbeld,  that 


( 1 )  Harrison  v.  Bamby,  5  T.  R.  248.  Cobb 
V.  Bri/an,  3  B.  &  F.  348. 

(2)  Harrison  v.  Barnby,  5  T.  R,  246. 

(3)  Cobb  V.  Bryan,  3  B.  &  P.  348. 

(4)  HiU  V.  WripfU,  2  Esp.  N.  P.  C.  669. 

(5)  Pring  v.  Henley,  Bull.  N.  P.  58.  (b.) 
Rotheram  v.  Green,  Cro.  Eliz.  593.  Bull. 
N.  P.  59.  (a.) 


(6)  3  Stark.  £▼.  3d  ed.  975. 

(7)  ^/fl^erv.^/tei,  2RoLAl>r.Traai(C), 

706.     BuU.  N.P.  298.  (c.) 

(8)  3  Stark.  Ev.  3d  ed.  975. 

(9)  Shmtpe  v.  Cvipeper,  1  Ler.  255.  Ber- 
bert  V.  Waters,  1  Salk.  205.  OcfarT.14 
Blanc,  C  T.  H.  297»  298. 
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the  jud^ent  was  erroneous,  and  could  not  he  amended  into  a  judgment      EviPEycg. 
under  the  statute,  because  the  neglect  of  such  inquiry  by  the  jury  could  not 
in  any  manner  be  supplied  by  the  court  after  error  brought ;  but  they  per- 
nutted  the  defendant  to  amend,  and  enter  a  judgment  pro  retomo  habendoy 
at  the  common  law.  (1) 

Jo  every  other  case  of  replevin  the  omission  of  the  jury  to  find  damages  Omission  to 
for  the  defendant  under  stats.  7  Hen.  8.  c.  4..  and  21  Hen.  8.  c- 19.,  or  under  ^"*^  danuigcs. 
43  Eliz.  c.  2.  s.  10.,  may  be  supplied  by  writ  of  inquiry  (2) ;  and  that  in 
every  case,  unless  where  the  court  is  tied  up  by  stat  17  Car.  2.  c.  7.,  which 
respects  only  rent  in  arrear,  a  writ  of  inquiry  may  be  granted,  in  order  to 
do  complete  justice.  (S) 

If  issue  be  taken  on  a  plea  of  tender  of  amends  to  the  person  entitled  to  Tender  of 
receive  them^  evidence  of  a  tender  to  the  bailiff  making  the  distress,  the     ^*^'^'- 
principal  being  present,  is  insufficient.  (4) 

Where  to  a  cognisance  for  rent  the  landlord  pleaded  in  bar  a  tender,  and 
the  defendant  replied  a  subsequent  demand  and  refusal  to  himself :  —  It 
▼as  held,  that  the  issue  was  not  proved  by  evidence  of  a  demand  by  his 
agent  (5) 

But  if  a  distress  be  made  by  a  bailiff  in  the  absence  of  the  principal,  and 
the  bailiff  be  proved  to  be  his  usual  receiver,  a  tender  to  the  latter  seems  to 
be  equivalent  to  a  tender  to  the  principal.  (6) 

Where  the  cattle  were  distrained,  damage  feasant,  in  a  private  pound,  and 
the  distrainer  admitted,  that  they  were  about  to  be  sent  to  a  public  pound, 
it  was  held,  that  a  tender  of  amends,  whilst  they  were  in  the  private  pound, 
was  not  too  late.  (7) 

In  replevin  the  party  under  whom  the  defendant  makes  cognisance,  is  not  Compbtbmcy 
an  admissible  witness  for  the  defendant,  being  the  person  really  interested  ^xcTl>r'v^T- 
in  the  event  of  the  cause,  and  in  truth  the  substantial  defendant.  (8)  messes. 

The  declarations  of  the  party  under  whom  the  defendant  in  replevin   Replerin  cog- 
makes  cognisance,  are  not  admissible  against  the  defendant,  for  the  party  "'^^^^* 
lAay  be  called  as  a  witness.  (9) 

A  surety  in  a  replevin  bond  is  interested  in  procuring  a  verdict  for  the  Surety  in  re- 
plaintiff,  in  the  same  manner  as  bail  are  interested  in  procuring  a  verdict  P^®^"*  '^"*** 
for  the  defendant,  and  is,  therefore,  incompetent;  but  if  his  testimony  be 
required,  the  courts  will  permit  the  substitution  of  a  new  surety  in  lieu  of 
the  witness,  in  order  that  the  latter  may  be  rendered  competent.  (10) 

In  King  v.  Saher{\  1 )  it  was  holden,  where  distinct  cognisances  were  made  Distinct  cog- 
for  the  same  goods  under  several  parties,  who  did  not  appear  to  be  connect-  i^^>^<!^ 
^  in  interest,  that  if  one  of  the  cognisances  be  abandoned  at  the  trial,  the 
party  under  whom  it  was  made  is  a  competent  witness  for  the  defence; — and 
Lord  Denraaa  in  delivering  the  judgment  of  the  court,  after  observing  there 
was  reason  to  suppose,  that  the  facts  of  the  case  of  Upton  v.  Curtis  (IQi) 
were  not  reported  with  perfect  accuracy,  said,  <<  The  court  were  of  opinion, 

(1)  ReeM  ▼.  Morgan,  3  T.  R.  349.  UnCscase,  5  Co.76.  Browne  v.Powdl,4  Bing. 

(2)  Herbert    v.     Wixteri,    Carth.   362.      1     230. 

Stlk.  205.     Johnson  v.  AdiaiM,  5  Mod.  77.  (7)  Browne  v.  PowtU,  4  Bing.  230. 

DeweU  r.    MarshaU,  2  W.  Black.  921.     3  (8)   Golding  v.  Nicu,  5  Esp.  N.  P.C.  272. 

WUa.  442.                                     "  (9)  Hart  ▼.  Horn,  2  Camp.  92. 

(3)  Valentine  t.  Fawcet,  C.  T.  H.  136.  (10)  BaUey  v.  Bailey,   1    Bing.  92.      7 

(4)  3  SUrk.  £v.  Sd  ed.  976.  Moore,  439. 

{S)  Pimm  T.  GreviU,  6  Esp.  N.  P.  C.  95.  (1 1 )  2  A.  &  E.  333. 

(6)  Gilbert  on  Replevin,  89.,  aed  vide  Bur-        (12)  1  Bing.  210. 
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Evidence,      that  the  plaintiffs  offer  to  abandon  the  issue,  joined  on  the  cognisance  under 
"  the  witness,  was  tantamount  to  consenting,  that  a  verdict  should  be  found 
for  the  plaintiff  on  that  issue.** 

Where,  in  replevin  by  A.  for  taking  growing  crops,  the  issue  was,  whether 

A.  and  B.  were  joint  tenants  to  C.  of  the  land  on  which  the  distreBS  was 

made : — It  was  held,  that  B.  might  be  examined  as  a  witness  to  disprove  the 

joint  tenancy,  he  not  being  liable  to  costs,  and  that  he  might  at  least  hawe 

been  examined  on  the  voire  dire  as  to   his  interest  in  the  event  of  tbe 

suit.(l) 

Stat.  54  Gea  s.       In  an  action  of  replevin  for  seizing  goods  as  a  distress  for  non  payment 

c  1 7a  8. 9.        Qf  Q^  highway  rate,  it  was  held,  that  one  of  the  surveyors  of  the  parish  who 

DUtress  for       received  a  salary  out  of  the  rates  was,  under  stat  54  Geo.  S.  c  17a  s.  9, 

non  payment  .  •'  .  .     -  i  x^^x 

of  a  highway      &  competent  Witness  m  support  of  the  rates.  (2) 

nte.  To  prove  that  the  defendant  is  bailiff,  he  must  shew  either  an  authoiity 

Proof  of  de-       previous  to  the  distress,  or  that  the  landlord  had  afterwards  assented  to  it; 

iHiiliff.      ^        &"d  ^^^^  subsequent  authority  will  be  abo  sufficient  in  the  case  of  an  avovry 

for  damage  feasant  (S) 

A  cognisance  by  defendant  as  bailiff  of  an  executor,  for  rent  due  to  the 
testator,  is  supported  by  proof  of  a  distress  by  him  in  the  name  of  the  tes- 
tator, and  by  his  direction^  but  after  his  death ;  such  distress,  though  made 
before  probate,  having  been  afterwards  adopted  and  ratified  by  the  exe- 
cutor. (4) 

Replevin  bond.  On  an  avowry,  or  justification  of  a  taking  as  a  distress  for  the  wbofe 
rent,  a  jury  may  find  a  verdict  for  the  sum  due  upon  an  apportionment  (5) 
The  fact  of  the  replevying  of  the  distress  will  be  proved  by  the  originil 
precept  to  deliver,  which  should  be  called  for  from  the  bailiff  undor  a  writ 
of  subpcma  duces  tecum  ;  or  if  the  precept  be  returned  to  the  sherifiTs  office^ 
notice  should  be  given  to  produce  it  on  the  trial*  It  should  then  be 
shewn,  that  the  bailiff  delivered  the  goods  without  taking  a  replevin  bond; 
or  if  a. replevin  bond  be  taken,  it  should  be  produced,  notice  faanng 
been  given  for  that  purpose ;  and  it  seems,  that  the  execution  of  the  bowl 
need  not  be  proved  by  the  subscribing  witness*  * 
iNstrmciENCT       Very  slight  evidence  of  the  insufficiency  of  the  pledges  is  enough  to  thiov 

or  Pledges.       ^^^  ^^^^^  ^^  ^^^  contrary  upon  the  sheriff.  (6)    And  in  proof  of  the  rasaff- 

ciency  of  their  circumstances,  it  is  good  evidence  to  shew,  that  they  w«re 
in  debt,  had  been  applied  to  for  payment,  and  promised  payment,  but  did  not 
pay  (7):  but  the  sureties  themselves  may  be  witnesses  to  prove,  whether 
they  were  sufficient  or  not.  (8) 

When  persons  of  respectable  appearance  were  brought  to  the  replevin  deik 
as  sureties  by  the  attorney's  clerk,  on  behalf  of  the  party  replevying,  thai 
circumstances  being  unknown  both  to  the  attorney's  clerk  and  to  the  re* 
plevin  clerk,  and  the  latter  caused  the  sureties  to  make  affidavit  in  detail  as 
to  their  sufficiency,  with  which  he  was  satisfied,  and  an  action  was  after- 

(1)  Bwiier  v.  Wdrre,  3  D.  &  R.  106.  1  (4)  Whitehead  ▼.  Thyior,  10  A.  &  £.9ia 
B.  &  C.  689.  (5)  Neale  ▼.  Maekaixie,  1  Gale,  1 1% 

(2)  MorreS  y.  Martin,  4  Jur.  891.  (6)  Satmden  y.  Darlimg,  BulL  N.  P.  &k 

(3)  TrevilUan    y.    Pine,    11    Mod.   112.  (c) 

4  Vin.  Abr.  Bailiff;   1.   [D.].      One  joint-  (7)  GwylUm  y.  Sehob^,  6j:sp,lf.T.C 

tenant  can  appoint  a  bailiff*  for  all.     Robin-  100. 

«o»  y.  jHq/mon,  4  Bing.  562.     Wilkinson  on  (8)  1    Saund.    195.  (g.)  «.      SimJk  r, 

Repleyin,  83.  Bladee,  5  Taunt.  285.     1  Marsh.  27. 
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wards. brought  against  the  sheriff  for  taking  insufficient  securities,  it  was  Etidkkcx. 
considered,  that  the  jury  might  properly  find  that  the  inquiry  made  did  not 
excuse  the  sheriff  (1) :  in  truth,  if  it  be  shewn  that  the  sheriff  had  notice  of 
the  fact  of  insufficiency,  or  neglected  the  means  of  information  within  his 
power,  and  did  not  act  under  the  circumstances,  and  considering  the  in- 
formation he  had  obtained,  with  a  reasonable  degree  of  caution,  and  the 
general  reputation  as  to  the  want  of  credit  of  the  sureties  in  the  neigh- 
bourhood of  their  respective  residences,  it  is  evidence  against  the  sheriff, 
who  it  seems  is  liable  if  either  of  the  sureties  be  insufficient  (2) ;  and  it  is 
a  question  for  the  jury  to  say,  whether  he  used  such  caution  or  not.  (3) 

In  an  action  against  the  sheriff  for  taking  insufficient  sureties  in  replevin, 

if  the  sheriff  have  assigned  the  replevin  bond  to  the  plaintiff,  it  is  unnecessary 

to  prove  the  execution  by  the  sureties,  though  averred  in  the  declaration.  (4) 

And  the  bond  produced  by  the  sheriff  may  be  admitted  without  proof 

against  him  as  duly  executed.  (5) 

A  surety  in  a  replevin  bond  is  interested  in  procuring  a  verdict  for  the  Where  a  surety 
plaintiff,  in  the  same  manner  as  bail  are  interested  in  procuring  a  verdict  1°  "^'IPP.^®^*" 
for  the  defendant,  and  is,  therefore,  incompetent ;  but  if  his  testimony  be  ed. 
required,  the  courts  will  permit  the  substitution  of  a  new  surety  in  lieu  of 
the  witness,  in  order  that  the  latter  may  be  rendered  competent  (6) 


10.  Limitation  of   Action  —  Set-ofp  —  Payment  of  Money  into  LmrrATiGN  of 

Court  —  Stay   of   Proceedings  —  New    Trial  —  Costs  —  Judg-  Action —-  Sm- 

OFF  —  Pay- 
ment AND  Execution.  mknt  of  Mo- 

NKT  IMTO 

Under  slat  21  Jac  1.  c.  16,  s.  3.  actions  of  replevin  for  taking  away  ^""^^^^"^ 
goods  and  cattle,  must  be  commenced  and  sued  within  six  years  next  after  ivos  —  Nsw 
the  cause  of  such  actions  or  suit,  and  not  after.  Trial— Cosw 

An  avowry  stated,  that  the  plaintiff  held  the  locus  in  quo  as  tenant  to  the  2n„  Exxcu- 
defendant  for  a  long  time,  to  wit,  five  years  ending  on  a  certain  day,  to  wit,  f^ov. 
March  25.  1836;  and  that  the  distress  was  made  for  rent  for  five  years,  Limitatiokof 
ending  as  aforesaid  on  March  25.  1836:  to  which  it  was  pleaded,  that  the   /^^°^' 
said  rent  did  not,  nor  did  any  part  thereof  become  due  to  the  defendant,  c  16.  s.  s. 
and  no  acknowledgment  in  writing  was  given  &c  within  six  years  before 
the  taking  &c«: — It  was  held  on  demurrer,  that  this  plea  was  sufficient, 
as  the  day  stated  in  the  avowry  was  immaterial,  and  the  whole  rent  might 
therefore  have  accrued  six  years  before  the  distress  made.  (7) 

The  statutes  of  set-off  do  not  extend  to  the  action  of  replevin.  (8)   But  a  Sxt-off. 
plea  in  bar,  that  the  plaintiff  had  let  other  property  to  the  defendant  at  a 
larger  rent»  and  that  it  had  been  agreed,  that  the  two  rents  should  be  set-off 
against  each  other,  has  been  held  good.  (9) 

(1 )  Jegery  v.  Bcuiard,  4  A.  &  £.  823.  (7)   Wilton  ▼.  Jackton,  I  Jebb  &  Symes 

(2>   ScoU  ▼.  Wdiihman,  3  Stark.  168.  (Irish),  639. 

l^>  Jejfary  v.  Bcuiard,  4  A.  &  E.  823.  (8)  Laycoek  v.    Tujndl,   Tidd,  664.      2 

(4)  Barnes  ▼.  Lucatt  R.  &  M.  264.  CbttL  531. 

(5)  Seott  V.  Wdithman,  3  Stark.  168.  (9)  CttrtU  v.  fP%ee2er,  4  C.  &  P.  196. 

(6)  BaOey    v.   Bailey;   1    Bing.  92.      7 
Moore,  439. 
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Action,  &c. 


Fatiiznt  of 
MoMST  into 
Court. 

Stat  or  Pro 
ckidinos. 

Tenns  on 


sent  of  sureties. 

Action  com- 
menced before 
breach. 


A  plaintiff  in  replevin  can  pay  money  into  court  under  stai  3  &  4  Viet 
c.  105.  s,4?6.(l) 

Proceedings  will  be  stayed  on  the  motion  of  the  plaintiff  after  avowry  (2); 
and  it  seems,  that  the  application  will  be  granted  even  before  avowry.  (3) 

The  terms  on  which  the  court  will  stay  proceedings  on  a  replevin  bondr 
at  the  instance  of  the  sureties,  are  the  payment  of  the  appraised  value  of  tbe 
goods,  if  that  be  less  than  the  amount  of  rent  due,  the  double  costs,  and  tbe 
which  proceed-  ^^^  ^f  ^^  application, 
inffs  will  be 

stayed.  ^^  GingeU  V.  TumbuU  (4),  an  action  on  the  replevin  bond  was  stayed  ti 

Stay  of  pro-  the  instance  of  the  sureties,  upon  paying  into  court  the  value  of  the  goodi 
ceedings  at  tbe  distrained  and  costs ;  the  value  to  be  ascertained  by  the  protbonotanr. 
plaintiff  or  of  Proceedings  on  the  replevin  bond  will  be  stayed,  if  the  judgment  in  t]i€ 
the  sureties.  county  court  in  the  replevin  seems  to  be  irregular. 
Irregularity  of  In  an  action  against  the  sheriff  for  taking  insufficient  pledges  in  areplcnD 
oiun^^ourt.  ^o°^>  ^^  court  will  not  Stay  proceedings,  on  an  affidavit,  that  the  cause  w 
Cause  referred  i^^^^rred  without  the  consent  of  the  sureties,  that  being  matter  of  defence  it 
without  con.      the  trial.  (5) 

The  court  of  Common  Pleas  will  not  set  aside  proceedings  on  a  replem 
bond  because  the  action  is  commenced  before  breach,  for  it  may  be 
pleaded.  (6) 

Tender  of  rent,       Where  the  rent  was  tendered  before  the  replevin,  with  costs  up  to  tbat 
and  payment  of  time,  the  court  of  Common  Pleas  refused  to  stay  proceedings  upon  payment 
time  oAender*    ^^  *^®  ^°*  *°  arrear,  and  costs  up  to  the  time  of  the  tender.  (7) 
Goods  dis-  Where  a  replevin  had  issued  to  recover  goods  distrained  under  an  otdff 

trained  for         of  justices  for  tithes  under  stat  1  Geo.  2.  c  12.,  a  motion  to  quash  there- 
lIit.''iG^.%.    plevin  was  refused.  (8) 

c  12.  After  witnesses  have  been  examined  for  the  defence,  a  plaintiff  is  not 

Nbw  Trial.  entitled  to  call  on  the  judge  for  an  order,  that  the  rest  of  the  defendant's^* 
nesses  shall  remain  out  of  court*  A  judge  cannot  (unless  the  parties  cooseit) 
direct  a  verdict  for  the  plaintiff,  and  reserve  liberty  for  the  •defendant  to 
apply  to  the  court  to  have  a  verdict  entered  for  him,  in  case  the  eoort 
should  think  such  direction  ought  to  have  been  given ;  and  without  saeh 
consent  of  the  parties,  the  court  above  could  not  alter  the  verdict,  bat  merely 
grant  a  new  triaL  (9) 

In  replevin  for  sheep,  the  defendants  made  cognisance  as  bailifis  of  tk 
tenant  of  a  messuage  and  lands  called  B.,  that  the  said  tenant,  and  all  tiiose 
whose  estate,  &c,  occupiers  of  B.,  had  the  sole  and  exclusive  right  ef  psstore 
and  feeding  of  sheep  on  L.,  the  iocus  in  quo  as  to  the  said  messuage,  Ac 
appertaining,  and  that  the  plaintiff*s  sheep  were  damage  feasant  By 
another  cognisance  they  alleged  a  right  of  common  over  L.  as  appuiteoaot 
to  B.  The  pleas  in  bar  denied  the  above  rights,  and  alleged,  that  tbe 
plaintiff  had  a  right  of  common  over  L.  as  appurtenant  to  his  mes- 
suage, &c.,  called  T. :  —  and  issues  were  joined  as  to  the  several  rights.  At 
the  trial  it  appeared,  that  L.  was  a  mountain  sheep-walk,  upon  which  bo 


(1)  Wil9on  ▼.  Wilson,  1  Jebb  &  Bourke 
(Irish),  79. 

(2)  Vernon  y.  Wynne  (Bart.),  1  Hen.  Black. 
24.     Long  v.  Buckeridgej  Str.  112. 

(3)  Mien  v.  Lockwood,  9  Dowl.  F.C.  975. 

(4)  3  Bing.  N.  C.  881. 

(5)  Dale  ▼.  Gordon,  2  M.  &  Sc  532. 


(6)  Anon.  5  Taunt.  776. 

(7)  Hopkinsv,  Skrolt,  I  B.&P.S8S. 

(8)  2>nda/  t.  Reade  C€3erk),  Smilb  & 
Batty  (Irish),  375. 

(9)  Beevee  v.  Morrit,  Annstranf  k  Ib- 
cartney  (Irish),  159. 
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act  of  ownership  had  been  exercised  but  the  feeding  of  sheep.    The  de-  fiivirAnoK  or 

feodaots  abandoned  their  alleged  rights  of  common ;  and,  upon  the  issue        ^'°^* 

as  to  the  exclusive  pasturage,  the  jury  (having  had  their  attention  called  to 

the  difference  between  a  mere  privilege  and  the  right  of  soil)  found  a  ver- 

<fict  for  the  defendants,  and  that  "  L.  was  part  of  the  farm  of  B.,"  finding 

daOi  as  to  the  remaining  issue,  that  the  plaintiff  had  no  right  of  common  in 

respect  of  T.    On  motion  to  enter  a  verdict  for  the  plaintiff,  or  for  a  new 

trial,  or  judgment  for  the  plaintiff,  non  obstante  veredicto,  on  the  issue  as 

to  the  exclusive  right  of  pasture,  the  court  held,  that,  upon  the  evidence 

and  finding,  the  cognisance  could  not  be  sustained,  and  granted  a  new 

trial  (1) 

In  an  action  of  replevin,  commenced  after  stat  3  &  4  Will.  4.  c.  42.  came  When  appH- 
into  operation,  but  in  which  the  declaration  was  dated  before  the  first  day  of  S**m^'i*^i 
Easter  Term,  1 834,  the  defendant  avowed  for  rent  arrear  on  a  demise  at  an  judge  at  Nisi 
annual  rent  of  630^  to  which  non  tenuit  was  pleaded.    The  plaintiff  gave  JE*rius  for  leave 
evidence,  that  the  rent  was  only  500/1,  and  the  defendant,  before  verdict,  ^  *"®°^* 
refused  to  amend.    The  jury  found  for  the  plaintiff,  and  found  specially, 
that  the  rent  was  500^  and  this  verdict  was  indorsed  on  the  record :  —  It 
was  held  first,  that  the  plaintiff  must  have  judgment ;  secondly,  that  the 
court  of  Queen's  Bench  would  not  amend  the  avowry  by  making  it  conform- 
able to  the  holding  at  500L,  and  give  judgment  on  the  record  so  amended  ; 
thirdly,  that  the  defendant  was  not  entitled  to  a  new  trial,  in  order  that  he 
might  have  an  opportunity  of  amending  the  avowry  as  above ;  and  fourthly, 
that  the  court  would  not  have  granted  a  new  trial  under  these  circum- 
stances, even  if  the  declaration  had  not  been  dated  before  the  first  day  of 
Easter  Term,  1834 ;  the  defendant's  proper  remedy,  if  any,  for  the  mistake 
in  the  avowry,  being  to  apply  to  the  judge  at  Nisi  Prius  for  leave  to 
amend.  (2) 
If  the  plaintiff  recover,  he  is  entitled  to  costs  as  in  other  personal  actions.   Cosra, 
As  to  the  defendant's  costs,  where  the  distress  is  for  rent,  relief,  heriot.   Of  plaintiff, 
or  other  service,  if  the  plaintiff  ^^  become  nonsuit,  discontinue  his  action,  or  Of  defendant, 
have  judgment  given  against  him,"  the  defendant  under  stat.  1 1  Geo.  2. 
c  19.  s.  22.  is  entitled  to  double  costs  (3),  and  which  double  costs  consist 
of^  first,  the  whole  of  his  single  costs,  including  the  expenses  of  his  wit- 
nesses, counsel's  fees,  &c.,  and  then  half  that  amount  added  to  it.  (4) 

Where  it  -was  alleged,  that  the  distress  was  made  for  the  purpose  of 
trying  a  title  to  certain  lands,  several  avowries  in  various  rights  having 
been  pleaded,  the  defendant  was  holden  entitled  to  double  costs  under  the 

statute.  (5> 

In  all  other  cases  he  is  entitled  to  single  costs  only  (6),  unless  otherwise 
ordered  by  some  particular  statute  on  which  the  distr^ess  or  other  proceed- 
ing may  be  founded.  (7) 

As  to  costs,  where  there  are  several  issues,  some  found  for  the  plaintiff, 

(1)  Jbnet  V.  Bichard,  5  A.  &  £.  413.  (5)  Johnton  v.  LawBon,  2  Bing.  341. 

(2)  Seijeant  ▼.  Chafy,  ibid.  354.  The  (6)  Stats.  21  Hen.  &  c.  19.  8.3.,  14  Hen.  8. 
court  in  ibis  case  refused  to  take  the  summing  c.  14.  s.  3.,  17  Car.  2.  c.  7.  s.  2.  BtitUrUm 
up  of  a  judge  at  Kisi  Prius,  from  a  short-  ▼.  Furber,  1  B.  &  B.  517.  Daviet  y.  Jamet, 
hand  writer's  notes.     Ibid.  1  T.  R.  371. 

(3)  Gwmey  v.  BuBer,  I  B.  &  A.  670.  (7)  Arehb.  C.  Att.  F^ac.  552. 

(4)  Staxiiand  ▼-  Ludlam,  4  B.  &  C.  889. 
Archb.  C.  Att.  Frac  267. 
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Writ  of  Re- 
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THK  Plain- 
tiff; AND 
Warp  OF  SE- 
COND DBUYxa- 

ANCB  FOa  THE 

Defendant. 

Wan  OF  Re- 
caption. 


aoid  some  found  for  the  defendant,  the  rules  which  apply  under  rach  ch^ 
cumstances  to  other  actions  equally  apply  to  this. 

If  a  defendant  in  replevin  reside  out  of  the  jurisdiction^  he  will  he  oom- 
pelled  to  give  security  for  costs  (1) : — but  if  some  of  the  defendants  in  re- 
plevin reside  within  reach  of  the  process  of  the  court,  security  will  not  be 
required  for  the  costs,  although  the  other  defendant  be  resident  abroad,  and 
although  the  defendant  may  have  the  substantial  interest  in  the  suit,  the 
other  defendants  being  only  bailiffs  and  insolvents.  (2) 

As  to  costs  generally,  it  does  not  appear,  that  there  is  any  differeneeai 
to  the  mode  of  taxation  between  a  replevin  and  any  other  suit  (3) 

A  replevin  is  not  within  stat 8 & 9  Will. 3.  ell.  s.  1.,  which  gives eoiti 
to  persons  who  are  improperly  made  defendants  in  actions  orphuDtiof 
trespass,  assault,  false  imprisonment,  or  ^'ectio^muB*  (4>) 

' If  a  defendant  in  replevin  obtain  judgment  of  nonpros*  for  a  retuni,  ud 
a  certain  amount  for  costs,  the  judgment  is  not  final  until  taxation,  bot 
it  would  be  final  if  for  a  return  only.  In  such  a  case  the  defendant,  in  order 
to  obtain  his  costs,  should  assess  them  before  a  jury  as  consequentiil  oi 
his  damages.  (5) 

The  judgment  for  the  plaintiff  is  the  same  as  in  trespass,  and  the  at- 
cution  the  same  as  in  ordinary  cases.  (6)  The  judgment  for  the  defendut 
at  common  law  is,  that  he  have  a  return  of  the  goods,  irrepleviable  for  efer 
and  his  costs,  and  the  execution  may  be  by  ft,  fa,  or  cti.  «a.  for  the  coits, 
and  by  writ  de  retomo  habendo  for  a  return  of  the  goods,  and  after  that,  if 
n^il  or  ebmgata  be  returned,  a  capias  in  Withernam.  (7) 

The  judgment  for  the  defendant  under  stati  21  Hen.  8.  c.  19.  is,  tbat 
the  defendant  have  a  return  of  the  goods^  and  also  his  damages  and  costs; 
and  the  execution  may  be  hjJLfau  or  ca  scu  for  the  damages  and  costs,  aid 
by  writ  de  retomo  habendo,  S^c.  for  a  return  of  the  goods. 

The  sheriff  is  not  bound  to  execute  a  writ  de  retomo  habendo,  nnbs 
some  person  attend  on  behalf  of  the  defendant  to  shew  him  the  goods ;  asd 
it  will  be  a  good  return  to  the  writ  to  say,  that  no  person  did  attend.  (8) 

Where  the  defendant  has  improvidently  Issued  a  writ  de  retomo  hahnis, 
he  must  apply  to  have  it  set  aside,  but  the  judgment  for  a  return  remaiss, 
the  writ  and  not  the  judgment  being  the  foundation  for  the  writ  of  seeosd 
deliverance.  (9) 

If  after  the  goods  be  restored  to  the  plaintiff  by  the  sheriff  on  repfery- 
ing,  and  before  the  suit  be  terminated,  the  defendant  make  a  second  disticB 
of  the  same  or  of  any  other  goods,  for  the  same  rent  or  duty,  the  pisiatiff 
may  sue  out  a  writ  of  recaption,  in  which  the  defendant  cannot  avow  ss  0 
replevin  ;  but  he  may  jusUfy,  as  in  trespass,  the  taking  for  another  caase. 
If  the  defendant  be  convicted  under  this  writ,  he  will  be  liable  to  pay  a  te 
to  the  crown,  because  by  the  second  caption  he  takes  upon  himself  to  defes^ 
mine  the  justice  and  legality  of  the  first,  while  that  very  point  is  onder  the 
consideration  of  the  court  in  which  the  replevin  depends.  (10) 


(1)  Maenamarav,  Booth,  \  Crawford  8tDix 
(Irish),  84. 

(2)  Reddicky.Sinnott,  iHudson&Brooke 
(Irish),  204. 

(S)  Spenoer  ▼.  HamerUm,  4  A.  &  E.  41S. 

(4)  IiigU  V.  Word$worth,  3  Burr.  1285. 

(5)  Wnght  v.  LewU,  9  Dowl.  P.  C.  183. 

(6)  Archb.  C.  Att  Prac.  552. 


(7)  Ibid.,  vidt  Archb.  Fonns,  418, 41S. ; 
425.  429. ;  431,  432. 

(8)  2Sauiid.74.  (b,c)  Arebbi  by  CbUL 
846. 

(9)  MorrU   v.   itMrnBoh    1  H"**  * 
Brooke  ( Irish),  28 1 .  983.  _- . 

(10)  Gilbert  on  RcplcWii,«7.    Wak»- 

son  on  Replevin,  131. 
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If  however  the  same  cattle,  or  other  ci^ttle  of  the  same  proprietor,  come  Limitation  op 
on  the  land  damage  feasant,  they  may  be  distrained  again,  because  such     ^"*'"^'  ^^ 
distress  is  for  a  distinct  injury.  (1) 

By  Stat  Westm.  2.  c.  2.  the  plaintiff  was  restrained  from  replevying  after  Writ  of  si- 

noDsuit,  but  it  at  the  same  time  gave  him  the  writ  of  second  deliverance,  ^®*°  DwjvEa. 


AVCE. 


which  is  in  the  nature  of  a  new  replevin.  If  in  this  writ  the  plaintiff 
do  not  prevail  in  his  suit,  the  defendant  can  have  a  return  of  the  goods 
irrepleviable.  The  writ  of  second  deliverance  is  a  supersedeas  in  law  to  the 
writ  of  de  retomo  habendoy  but  not  to  the  writ  of  inquiry  of  damages 
under  stats.  7  Hen.  8.  c  4.,  21  Hen.  8.  c.  19.,  or  17  Car.  2.  c  7.  When 
the  distress  is  for  rent,  it  seems,  that  the  latter  statute  has  taken  away  the 
writ  of  second  deliverance.  (2) 
In  replevin  after  judgment  of  nonpros^  if  the  defendant  issue  execution 

de  retomo  habendo^  instead  of  making  a  suggestion  in  the  nature  of  an 

avowry  for  rent  under  stat.  7  WilL  S.  c  22.,  the  plaintiff  is  entitled  to  issue 

a  writ  of  second  deliverance.  (S) 
Where  the  plaintiff  had  issued  a  writ  of  second  deliverance,  and  declared  Waver  of  writ 

thereupon^  and  a  rule  was  afterwards  made  for  setting  aside  the  writ  de  re" 

tomo  kabendOi  and  all  subsequent  proceedings : — It  was  held,  that  the  writ 

and  other  proceedings  in  second  deliverance  were  thereby  set  aside  (4); 

and  that  the  pkdntiff,  by  appearing  at  the  inquiry  upon  a  suggestion  under 

the  statute^  waves  the  proceedings  in  second  deliverance.  (5) 
The  judgment  for  the  defendant  under  stat  17  Car.  2.  c.  7*  i^  that  the 

defendant  do  recover  the  amount  of  the  arrears  of  rent,  or  value  of  the  goods, 

as  found  by  the  jury,  and  his  costs.  (6) 
The  judgment  by  confession  is  entered  up  for  the  damages  confessed,  and  Judgment  by 

is  final.  (7)  coiifeaaion. 

The  judgment  by  default  is  interlocutory,  that  the  plaintiff  ought  to  re-  judgment  by 
cover  his  damages;  and  from  it  issues  a  writ  of  inquiry,  which  is  uncon-  defimlt 
nected  with  stat  17  Car.  2.  c.  7.  that  statute  applying  only  to  the  defendant's 
judgment.  If  the  goods  have  been  delivered  to  the  pluntiff  on  the  replevin, 
which  is  almost  universally  the  case^  damages  are  only  to  be  assessed  for  the 
detention  of  the  goods ;  but  it  is  usual  to  prove  the  expenses  of  obtaining 
the  replevin,  and  the  circumstances  under  which  the  distress  was  made  will 
most  probably  have  the  effect  of  increasing  the  damages :  to  these  points, 
ihe  evidence  for  the  plaintiff  on  the  writ  of  inquiry  should  be  directed ;  at 
the  return  of  the  writ  of  inquiry,  the  plaintiff  signs  final  judgment  for  the 
damages  and  costs.  When  the  goods  have  not  b^en  delivered  to  the  plaintiff 
on  the  replevin,  the  value  of  the  goods  should  be  proved,  and  will  form  part 
of  the  damages.  (8) 

The  defendant  cannot  have  judgment  as  in  case  of  a  nonsuit  for  both  he  Defendant  can- 
and  the  plaintiff  being  equally  actors,  he  may  himself  take  the  cause  down  i>ot  have  judg- 
to  trial  without  a  proviso.  (9)  TT^^C" 

(1)  Gilbert  on  Replevin,  237.  Wilkinson  is  not  inquirable  before  the  sheriff;  but  at 

on  Replevin,  131.     F.  N.  B.  71.  all  events,  if  the  plaintiff  at  the  inquiry 

(8)  1  Saund.  195.  n,     Wilkinson  on  Re*-  claim  credit  for  rent,  it  is  not  open  to  him 

pWrin,  138.      Gilbert  on  Replevin,  217.    7  afterirards  to  say  be  was  not  tenant.     Ibid. 

Bae.  Abr.  Replevin  (£.3.),  82.  281. 

(3)  MorrU    ▼.   Afitfa&n,    1    Hudson   &  (6)  rUeArchb.  Forms,  420.427.439, 434. 
Brooke  (Irish),  S78.  (7)  Wilkinson  on  Replevin,  42. 

(4)  Ibid.  382.  (8)  Ibid.  43. 

(5)  SemUe^  that  the  question  of  tenancy  (9)  Archb.  C.  Att.  Frac.  552. 
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RESCOUS.  (1) 


'DcPiKSD  —  Degree  ofdettntUm  —  Ths  kktcen  —  Attachment  —  PunxMhmtnt  —  Acnovs  ir 

SHCKinr    AOAINST    KXSCnSKS  —  RSMBDIKS  BT   rLAIMTIPP  AOAIim  KSSCUBU  AVB  AOAUnr 

THX  sfuftirp —  Daxaoks —  Costs,  pp.  2524 — 2526. 


Degree  dfde* 
tention. 


DsraxD.  The  term  "  rescous"  means  the  setting  at  liberty,  against  law,  the  person 

or  goods  of  another,  arrested  or  seized  by  process  or  course  of  law.  (2) 

Rescous  b  twofold,  and  applicable  first  to  goods  and  chatteb  distrained, 
and  secondly  to  a  person  arrested. 

Rescous,  in  its  first  sense,  is  where  the  owner  or  other  person  takes  awaj 
a  thing  distrained  from^the  person  distraining.  (3) 

Rescous,  in  its  second  sense,  may  be  made  of  any  one  taken  up  on  1^ 
process ;  and,  for  such  rescous,  the  plaintiff  can  bring  an  action  of  rescoos,  or 
an  action  on  the  case  against  the  rescuers  (4*),  which  latter  remedy  is  usoaOy 
adopted,  the  former  having  fallen  into  desuetude. 

The  degree  of  detention  which  will  constitute  an  arrest,  has  been  pre- 
viously considered  under  the  title  Imprisonment. 

An  arrest  made  by  a  bailiff's  servant  is  sufficient,  if  the  bailiff  be  netr 
and  acting  in  the  arrest  (5)  It  is  not  requisite  for  the  bailiff  to  shew  the 
warrant  (6),  or  tell  at  whose  suit  the  arrest  is  made,  unless  it  be  demanded. 
And  if  a  bailiff  have  in  his  pocket  two  warrants  against  the  arrested,  and  pro- 
duce neither,  yet  if  he  be  rescued,  either  party  at  whose  suit  the  warranti 
were  made  out  can  bring  an  action  against  the  rescuers.  (7) 

The  writ  and  return  must  be  filed  with  one  of  the  masters  before  or  on 

Reg.  Gen.  H.    the  day  on  which  the  rule  or  order  to  return  the  writ  expires.     By  Reg. 

T.  2  Will.  4.      Qg„  jj  j»    2  Will.  4.  r.  12.,  in  order  to  make  sheriffs  punctual  in  thor 

returns  of  writs,  it  is  ordered,  that  '<  the  ofiUcer  with  whom  it  is  filed  shall 

indorse  the  day  and  hour  when  it  was  filed."    The  return  must  be  certain, 

and  should  answer  the  whole  writ 

It  is  not  necessary  to  aver  the  place  where  the  rescous  was  made,  if  the 
place  of  the  arrest  be  shewn,  for  the  rescous  shall  be  intended  to  be  in  the 
same  place.  (8) 

It  seems,  that  a  return  by  the  sheriff  to  a  bill  of  Middlesex,  stating  that 
he  took  and  detained  the  defendant  until  he  rescued  himself,  is  sufficient 
without  naming  the  rescuers,  or  stating  them  to  be  people  of  the  county; 
but  the  return  not  stating  the  arrest  to  have  taken  place  in  the  county  was 
held  to  be  bad.  (9)     And  a  return  made  by  the  sheriff,  that  the  person 


The  RnoKX. 


(1)  Vide  amti,  1212—1222.  tit  Dsn-- 
1S57,  1358.  tit  DiSTKXss. 

(2)  1  Inst.  160.  (b.) 

(S)  Ibid.     Bull.  N.  P.01.(a.) 

(4)  Bull.  N.  P.  62.  (a.) 

(5)  Blotch  V.  Archers  Cowp.  63, 


(6)  Mackalfy^i  com,  9  Ca  68,  69.  BdL 
N.  P.  63.  (a.) 

(7)  HtHfyee  v.  Marhe^  Cro.  Jac.  485. 

(8)  Rex  V.Clark, at.  Bu1J.N.P.63.(1l) 

(9)  Bex  V.  Midaeeex  {Sheriff 9f\  I  && 
A.  1 90.  Fermor  ▼.  PhiOipt^  Holt's  N.  P.  C 
537.     3B.&B.27.  n. 
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arrested  was  rescued  out  of  the  custody  of  the  bailiff,  would  be  likewise  in-       Riscovs. 
sufficient,  because  it  should  be  out  of  his  (the  sheriff's)  custody.  (1) 

If  the  sheriff  return  a  rescue,  the  court  will  grant  an  attachment  against  Attachment. 
the  rescuers  absolute  in  the  first  instance  (2),  as  it  would  be  useless  to 
grant  a  rule  nisi,  for  the  sheriff's  return  in  this  case  being  in  the  nature  of 
a  conviction,  and  not  traversable,  the  only  remedy  for  the  party,  if  he  be 
not  guilty,  being  by  action  against  the  sheriff  for  his  false  return  (3)  ;  but, 
without  the  sheriff's  return,  the  court  will  not  grant  an  attachment  upon  a 
mere  affidavit  of  the  fact.  (4)  ^ 

This  decision  is  opposed .  to  Clenton  v.  Moreion  (5)i  in  which  it  was 
held,  that  where  a  party  is  arrested  under  final  process  and  rescued,  the 
court  will  grant  a  conditional  rule  for  an  attachment  on  an  affidavit  of  the 
rescue ;  but  in  the  case  of  mesne  process,  the  sheriff  must  first  return  a 
rescue,  and  then  the  rule  is  absolute  in  the  first  instance. 

Formerly  the  punishment  on  an  attachment  for  a  rescue  was  a  fine  of  Panishment 
four  nobles ;  but  latterly  the  courts  have  discretionaliy  fined  the  parties 
according  to  the  circumstances  of  each  case.  (6) 

If  the  party  rescued  were  taken  upon  process  of  execution,  the  sheriff  Acnoxs  Br 
can  maintain  an  action  against  the  rescuers,  because  he  is  liable  to  an  action   ^"■"■^^ 

^  «        ,  ,  AOAINfT  Ru- 

of   escape,  for  he  cannot  return  a  rescous  as  he  may  upon  mesne  pro-  cubks. 

cess.  (7)    But  if  the  prisoner  have  been  once  in  gaol  upon  mesne  process, 

the  sheriff  ought  at  his  peril  to  keep  him,  and  a  rescous  from  thence  is  no 

excuse  for  him ;  neither  is  it  an  excuse,  when  the  sheriff  is  bringing  him  up 

by  habeas  carpus  (8) ;  and  consequently,  in  such  case  likewise,  he  may  have 

an  action  against  the  rescuers.  (9) 

Upon  the  sheriff's  return  of  a  rescue,  the  plaintiff  has  a  triple  remedy   Rbxidiisbt 

against  the  rescuers — by  attachment,  action  on  the  case,  or  indictment  (10) ;  I'^^w'tiff 

but  the  court  will  not  grant  an  attachment  for  a  rescue,  if  it  appear,  that  "g***"*  th« 
»  .  .  t       11  X  J   /n  1  \  rescuers ;  and 

the  party  was  not  legally  arrested.  (11) 

In  the  case  of  a  rescue,  the  party  at  whose  suit  the  arrest  was  made,  can  against  the 
maintain  his  action  either  against  the  sheriff  or  against  the  rescuers.     If,  "^^^i^- 
therefore,  he  elects  to  proceed  against  the  rescuers,  it  seems,  that  the  sheriff 
is  discharged.  (12) 

It  may  be  laid  down  as  a  general  principle,  that  wherever  the  sheriff  has 
time  to  prepare  the  posse  comitatus,  he  will  be  liable  in  case  of  a  rescue.  (13) 

To  support  case  against  the  sheriff  for  the  rescue  of  a  person  arrested  on 
mesne  process  (14*),  it  is  requisite  to  prove  the  original  cause  of  action ; 
the    writ  and  warrant,  which  must  be  by  producing  sworn  copies ;  the 

(1)   Wbodgaie  v.  KnatchbuU,  2  T.  R.  156.  (10)  Com.  Dig.  Rescous  (D.).     An  in- 
(8)  Anon.  Seyer,  121.     Rex  v.  ElkinMf  4  dictment  for  preventing^  an  arrest   on  pro- 
Burr.  2129.     siwather  v.  HoU^  Str.  531.  cess  issuing  out  of  an  inferior  court,  must 
(d)  Rexy,  Pembett  Hardr.  112.  state  that  the  process  was  directed  to  the 

(4)  Anon,  2  Salk.  586.  Regina  ▼.  Pugh,  officer  of  the  court.  Rex  ▼.  OtnuTt  5  East, 
6   Mod.  141.     ShecUher  ▼.  Holt,  Str.  531.,  304.     Tidd,  237. 

Tldd,  237.  (11)  Genner  ▼.  Sparks,  6  Mod.  173. 

(5)  1  Aloock  &  Napier  (Irish),  32.  (12)  Mynn  v,  Ooughton,  Cro.  Car.  109. 

(6)  Tidd,  237.  Rex  ▼.  Minify,  Str.  642.  Congham*h  case,  Hutt.  98.  2  Esp.  N.  P. 
Bex  ▼.  Elkine,  4  Burr.  2129.  117. 

(7)  Afay  ▼.  Probe,  Cro.  Jac.  419.  1  Rol.  (IS)  IRoI.  Abr.  £8cape(B.),  806.;  (D.), 
440.  807.      Crompton  t.  Ward,  Str.  432.      O^NeU 

(8)  Ibid.  ▼.  Maraon,  5  Burr.  2812. 

(9)  Crompton  ▼.  Ward,  Str.  434.  Bull.  (14)  Weniworth  ▼.  BuHen,  9  B.  &  C.  840. 
N.  P.  63.  (a.) 
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arrest,  to  shew  it  legal ;  and  in  point  of  damage  it  is  expedient  to  proTe, 
that  the  person  arrested  became  insolvent^  or  not  to  be  found :  but  this  b 
not  essentially  necessary.  (1) 

Where  a  sheriiF  was  sued  for  an  escape  on  mesne  process,  and  he  pleaded 
a  rescue,  it  was  holden,  that  he  was  not  bound  to  shew,  that  the  rescue  was 
returned.  (2) 

The  damage  sustained  bj  the  plaintiff  in  consequence  of  the  rescue  most 
be  proved,  such  as  the  loss  of  the  debt  by  reason  of  the  escape  of  the  de- 
fendant ;  and  it  was  said  by  Chief  Justice  Holt  in  Wilson  v.  Geary  (S),  tiiat 
**  in  case  of  rescous  you  shall  have  no  favour,  because  guilty  of  a  violence 
against  the  process  of  the  law ;  and  therefore  not  like  the  case  of  a  neg- 
ligent escape." 

In  an  action  against  the  sheriff  for  a  false  return  on  mesne  proceiSi  tbe 
jury  may  give  the  whole  debt  in  damages.  (4) 

The  defendant  can  give  evidence,  in  mitigation  of  damages,  of  the  ability 
of  the  person  rescued,  and  that  he  is  stiU  amenable  to  justice;  yetiftbe 
jury  give  the  whole  debt  in  damages,  no  new  trial  will  be  granted.  (5) 
The  party  rescued  can  be  a  witness,  and  though  partieeps  erimUnu,  if  tbe 
defendant  be  guilty,  yet  shall  this  only  go  to  his  credit^  not  to  his  com- 
petence. (6) 

By  Stat  2  Will.  &  M.  sess.  i.  c.  5.  treble  costs  and  damages  are  given 
against  a  person  guilty  of  a  rescous  of  a  distress.  (7) 


(1)  Wthon  y.  Gaiy,  6  Mod.  811.     BuIL 
N.  P.  62.  (a.) 

(2)  Gorges  ▼.  Gore,  3  Lev.  46.     Bull.  N. 
P.  63.  (a.) 

(3)  6  Mod.  21 1. 


(4)  PoweU  ▼.  Hard,  Str.  649. 

(5)  Wilton  r.Gary,  6  Mod.  211.    8  Esp. 
N.  P.  167. 

(6)  Ibid. 

(7)  LttW90ii  ▼.  Storie,  1  Sdk.205. 
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SHIPPING. 

1.  British  Ship  defined,  p.  2528. 

2.  General    Rights,    Duties,    and    Liabilities    of   Shipowners, 

pp.  2528—2530. 

Mode  of  acquiring  the  property  of  a  ship — A  ship  is  a  chattd  of  which  the  owners  are 
possessed,  cu  tenants  in  common  —  Part  owners  have  no  Ken  on  the  shares  of  each 
other —  Part  owners  can  dissolve  ^eir  connection  when  they  think  proper  —  Effect 
of  breaking  up  the  vessel —  The  delectus  penoxue  does  not  hold  between  part 
owners  —  One  part  owner  cannot  dispose  of  the  share  of  another  —  One  part 
owner  can  bind  the  other  part  owners  fbr  repairs  and  necessaries  — -  When  each 
part  owner  should  contribute  hit  share  of  the  capital  fir  expenses  •—  Shifts  nus- 
BAKD  —  Duties  of —  Cannot  borrow  money  or  insure  —  Can  claim  for  the  balance 
of  advances —  Thz  captaik. 

3.  Actions  and  Suits  by  Part  Owners,  pp.  2530 — ^2535. 

Actions,  &c.  intxr  se  —  Majority  in  value  can  manege  the  ship  —  Causes  foh 

WHICH  THE  COUET  OF  ADMIRALTY  WILL  AERSST  AND  DETAIN  A  SHIP Sale   of  a 

part  owner* s  interest  amnot  be  enforced  —  Interests  of  the  fiw  wiU  sometimes  be 
upheld  against  the  encroachments  of  the  many  —  Judgment  of  Chief  Justice  Abbott 
in  Card  o.  Hope  —  When  the  minority  of  shipowners  have  possession  of  the  ship, 
and  refuse  to  employ  her  — For  an  adjustment  of  disputed  aasounis,  a  suit  in  equity 
is  the  remedy  —  Covenant  to  pay  a  sum  of  money  in  lieu  of  profits  —  One  part 
owner  cannot  maintain  trover  against  the  other  •—  Fraudulent  sale  of  ship  —  Ac- 
tions, &c.  AGAINST  THIRD  PARTIES  —  In  an  oction  foT  freight,  all  Ui/e  part  owners 
ought  to  join  as  pUUntiffit  —  Where  charterer  of  a  ship  not  liable  to  the  owner  for 
the  unavoidable  detention  of  the  ship  — •  Where  time  of  sailing  is  a  condition  pre- 
cedent  —  When  freight  not  payable  until  two  months  after  the  delivery  of  the  home^ 
ward  cargo  —  Actions  of  tort  —  When  one  part  owner  cannot  sue  alone  —  Ship^ 
owner  ratifying  the  sale  of  the  ship  by  the  captain  —  When  agent  cannot  diapute 
the  title  of  his  part  owners  —  7b  main^in  the  interest  of  each  part  owner  against  ' 
third  permms,  the  names  ofaUths  part  owners  should  appear  in  the  registry  —  7%e 
tUsqualifying  laws  of  registration  do  not  apply  if  the  title  to  the  ship  and  freight  be 
sqaarate  —  Fsnaltf  for  ▲  wilful  detention  of  the  certificate. 

4.  Actions  against  Part  Owners,  pp.  2535 — 2542. 

In  actions  against  part  owners  upon  any  contract  relating  to  the  ship,  they  should  be 
sued  jointly  —  Non  joinder  of  the  Utnkrupt  assignees  of  a  co^part-owner  —  Lia- 
bility  of  part  owners  cemnot  be  affected  by  any  private  arrangement  between  them' 
selves  — Judgment  of  Lord  Mansfield  in  Rich  v.  Coe — Judgment  of  Mr,  Justly 
Littledale  in  Reeve  v.  Davis —  When  part  owners  are  answerable  in  solido  — 
LiiABiUTiBs  FOR  REPAIRS  —  Eoch  part  owncr  is  liable  in  solido  for  repairs—' 
When  one  part  owner  assigns  his  interest,  but  retains  his  name  on  the  register'-^ 
One  part  owner  is  an  agent  for  another  as  to  repairs-^'  Agents  can  bind  part  owners 

—  Doubtful  whether  one  part  owner  can  bind  another  by  bills  of  exchange  —  Irre- 
sponsibility of  secret  part  owner  —  What  is  requisite  to  constitute  exclusive  credit 

—  lAability  of  part  owners  to  third  persons  not  affected  by  the  registry  acts  — 
Judgment  of  Chief  Justice  Abbott  in  Jennings  v.  Griffiths  —  Set-off  —  7%e 
share  of  one  part  owner  wiU  not  be  liable  to  condemnation  for  acts  done  by  his  co- 
part-^Moner —  Seamen's  wages —  Stats.  5^6  W3L  4.  c.  19.  and  8  Geo.  1.  e.  24. 
~—  Owners  can  be  sued  for  seamen's  wages  —  Seamen* s  wages  have  the  priority  of 
all  other  charges  •'-' Requisites  of  an  agreement  for  seamerCs  wages  under  stat,  5 
if  6  Will  4.  c.  19.  —  Time  of  Payment —  Stat.  8  Geo,  I.e.  24.  s.  7. — Seamen 
disabled  by  accident  —  Impressment  —  Desertion  —  When  an  actum  for  wages 
eanjwt  be  maintained. 

5.  Evidence^  pp.  254>2,  2543. 

Thb   uzgister  —  Admission  of  one  part  owner  not  binding  on  the  other  —  Where 
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charUr  party  tuxt  evidence  —  Written  agreement  far  eetmetCt  waifee  —  F«ail«n* 
ing  freight —  Incompetency  of  the  partner  of  one  of  the  regietertd  omurt—Bi^ 
to  b^n. 

6.  Stat.  3  &  4  Will.  4.  c.  55.  (Ship  Registry  Statute)*  pp.  2548- 
2549.     • 

ffhai  shipe  are  entitled  to  be  regiiiered^^  Foreign  repairs  not  to  exceed  90i.pirUn. 
—  Shipe  declared  wueaworthy  to  be  deemed  ehipe  het  or  broken  np — BritukJufi 
capturiBd —  IP%o  nuty  be  regittered  at  owners  —  Mode  in  whkh  the  propatftM 
ehipe  is  to  be  divided — Flaee  at  which  ehipe  mmet  be  regittered —  Reqindlatf 
certificate  of  registry  —  What  is  required  on  the  part  of  the  owner$  to  dSm 
registry  —  T%e  transfer  —  When  and  how  registry  de  novo  is  to  be  made—  Vkt 
is  required  upon  the  change  of  a  master. 


British  Ship 

DSFINBV. 

Stat  3  &  4 
Will.  4.  c.  54. 

8.12. 


1.  British  Ship  defined. 

By  Btat.  3  &4  Will.  4.  c.  54.  s.  12.  no  ship  shall  be  admitted  to  bet 
British  ship  unless  duly  registered  and  navigated  as  such ;  and  every  Britisli 
registered  ship  shall  be  navigated  duriug  the  whole  of  every  voyige 
(whether  with  a  cargo  or  in  ballast),  in  every  part  of  the  world,  by  a  master 
who  18  a -British  subject,  and  by  a  crew,  whereof  three-fourths  at  least  uc 
British  seamen ;  and  if  such  ship  be  employed  in  a  coasting  voyage  froa 
one  part  of  the  United  Kingdom  to  another,  or  in  a  voyage  betveeo  tk 
United  Kingdom  and  the  islands  of  Guernsey,  Jersey,  Aldemey,  Saik,  of 
Man,  or  from  one  of  the  said  islands  to  another  of  them,  or  be  emplojed  io 
fishing  on  the  coasts  of  the  United  Kingdom^  or  of  the  said  islands,  tkenthe 
whole  of  the  crew  shall  be  British  seamen. 

It  may  be  here  observed,  that  the  laws  respecting  navigation  are  embodied 
in  Stat  3  &  4  Will.  4.  c.  54.,  amended  by  stat  4  &  5  WilL  4.  c  89.  a.  11.  (1) 
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Mode  of  ac- 
quiring the 
property  of  a 
ship. 


A  ship  is  a 


2.  General  Rights,  Duties,  and  Liabilities  of  SHiPOwmss. 

<<  One  or  more  persons  may  acquire  the  property  of  a  ship  by  buildiog  M 
their  expense,  or  by  purchasing  it  of  another,  who  has  authority  to  dispose 
of  it  Upon  the  death  of  the  owner  his  interest  devolves  upon  bis  exe- 
cutors or  administrators,  his  personal  representatives.  In  the  caseofpll^ 
chase,  however,  it  is  necessary,  that  the  person  who  takes  upon  him  to  sell» 
should  have  power  to  do  so ;  for,  although  a  sale  of  other  goods  bj  tlie 

• 

person,  who  is  in  possession  of  them,  does  in  many  cases  vest  the  property  u 
the  buyer,  even  when  the  seller  himself  has  neither  property  in  them  dot 
authority  to  dispose  of  them,  the  same  cannot  take  place  with  respect  to 
ships,  as  there  is  no  open  market  for  the  sale  of  them.  Indeed,  this  spedei 
of  property  appears  from  very  early  times  to  have  been  evidenced  bj 
written  documents,  and  at  present  always  is  so,  while  other  moveable  goods 
rarely  are ;  and  therefore  the  buyer  has  in  this  instance  the  means  of  ascer- 
taining the  title  of  any  person,  who  offers  to  sell,  and  can  seldom  be  deceiTed, 
except  by  his  own  fault"  (2) 

A  ship  is 'a  chattel  of  which  the  owners  are  possessed  as  tenants  ib 

(i)  Stat  5  &  6  Will.  4.   c.  53.  contains    &  1  Vict  c.  89.  iqiplies  to  fbe  )mttaB$  « 
regulations  as  to  the  carriage  of  passengers    destroying  of  ships, 
from  the  United  Kingdom.    Stat  7  Will.  4.        (2)  Abbott  on  Shipping,  bj  Sbfcl- 
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eommoDy  tkougb,  if  it  be  conveyed  to  them  at  one  time  and  by  one  instru-  Gst^eral 

ment,  they  are  more  properly  joint  tenants  without  benefit  of  survivor-  Du°"j^^^n 

ship.  ( 1 )  LiABiLiTiBs  or 

Shipowners  generally  let  the  ship  out  to  freight  to  third  parties,  freight  Shipowners. 

being  the  consideration  money  agreed  to  be  paid  for  the  use  or  hire  of  a  chattel  of 

tbip;  but  if  the  part  owners  work  their  own  ship,  they  are  as  partners  in  which  the 

the  adventure,  though  part  owners  of  the  ship.  ^"""T  "I  P°»- 

Part  owners  of  a  ship,  being  tenants  in  common,  have  not  a  lien  on  the  nants  ia  corn- 
shares  of  each  other.  (2)  ^^^ 

But  if  part  owners-  join  in  a  particular  adventure  in  which  the  ship  is  Fart  owners 

employed,  they  have  a  lien  on  the  other  goods  of  the  adventure  in  respect  li*^®/**'  Uen  on 

of  the  balance  due  to  them  for  the  whole  transaction,  including  the  expenses  each  other. 
of  the  ship.  (3) 

Part  owners  are  not  bound  to  continue  their  paction  or  partnership  Part  owners 

longer  than  they  please.  (4)  <^»'*.  ^^*^^^« 

their  conneC" 

It  has  been  stated  by  MoUoy (5),  that  ''if  a  ship  be  broken  up  or  taken  tion  when  they 

in  pieces  with  an  intent  to  convert  the  same  to  other  uses,  and  afterwards,  think  proper. 

on  change  of  mind,  she  be  rebuilt  with  the  same  materials,  she  is  now  Effect  of  break- 

iaother  and  not  the  same  ship,  especially  if  the  keel  be  ripped  up  or  changed,  ^^if 
and  the  whole  ship  be  all  at  once  taken  asunder  and  rebuilt,  there  deter- 
mines the  partnership,  quoad  the  ship.  But  if  a  ship  be  ripped  up  in  parts, 
yet  she  remains  still  the  same  vessel,  and  not  another ;  nay,  though  she  hath 
heen  so  often  repaired,  that  there  remains  not  one  stick  of  the  original 
fabric;' 

The  dekdus  persona  does  not  hold  between  part  owners^  and  any  owner  The  deleetuM 

may  sell  or  transfer  his  right  at  wJiat  time  he  pleases.  (6)  MTh^dbT 

The  interest  of  part  owners  is  so  far  distinct  (and  unlike  to  that  of  part-  tween  part 

nets)  that  one  of  them  cannot  dispose  of  the  shai'e  of  another ;  and  although  o^<>ei^ 

the  master  himself  be  a  part  owner  of  the  ship,  yet  will  not  his  sale  thereof  One  part  owner 

,  /^  '^   ^  cannot  dispose 

oe  good  for  more  than  his  own  part.  of  the  share  of 

One  part  owner  may  bind  his  fellow  by  contracts  for  repairs  and  neces-  •notber. 
wries.     He  has,  however,  no  implied  authority  to  order  insurances  to  be  One  part  owner 
ettected  on  account  of  the  other  part  owners  (7)>  and  therefore  he  cannot  other  part 
by  so  doing  charge  the  others  with  any  paitofthe  premium,  unless  they  owners  by  con- 
afterwards  assent  to  the  insurance  (8);  nor  can  he,  though  he  be  a  ship**  JSrs'andn^ 
husband,  pledge  the  others  to  the  expenses  of  a  lawsuit.  (9)  cessaries. 

Before  a  voyage  be  commenced,  it  is  the  duty  of  each  owner  to  contribute  When  each 

hiB  share  jof  the  capital  for  the  expenses  of  the  outfit.     Hence,  if  one  part  J?*^  id^"**^ 

owner  advance  the  share  of  another,  or  if  the  ship's  husband,  being  a  part  tribute  his 

owner,  at  the  request  of  the  others,  advance  their  shares  for  them,  that  share  of  the 

constitutes  a  debt,  which  he  is  entitled  to  recover  in  an  action  of  law  inde-  ^^nses!' 
pendently  of  the  profits  of  the  voyage.  (10) 

A  person  called  a  *' ship's  husband"  is  sometimes  appointed  either  by  Shifts  Hus. 


BAND. 


(1)  Collyer  on  Partnership,  793.  (6)  Ibid. 

(2)  Eip.  Fottity,  5f  V.  &  B.  242.     Exp.  (7)  Hooper  v.  Lusby,  4  Camp.  66. 
Barriwn,  2  Roae,  76.  (8)  Bell  v.  Htm^riee,  2  Surk.  345.    Ogle 

(3)  Holderttesa  ▼.  SkaeieUf  8  B.  &  C.  612.  ▼.  fFrangham,  Abbott  on  Shipping,  by  Shee, 
^  M.  &  R.  95.      Collyer  on   Partnership,  92. 

667.  (9)   CampUUv.  Stein,  2  Dow,  135. 

(4)  Molloy,  de  Jur.  Mar.  222.  (10)  Helme  ▼.  Smith,  7  Bing.  700. 
(.5)  Ibid.  2S4. 
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Shipowncrs. 

Duties  of  i 
ship's  husband. 


Cannot  borrow 
money  or  in- 
sure. 


Can  claim  ibr 
the  balance  of 
adTances. 


Tnx  Captain. 


writing  or  parol,  whose  duty  is  to  administer  the  affldrs  of  the  ship  oa 
the  behalf  of  the  owners,  and  who  may  be  either  a  part  owner  or  a 
stranger. 

His  duties  are  to  see  to  the  proper  outfit  of  the  vessel ;  to  have  a  proper 
master,  mate,  and  crew ;  to  see  to  the  furnishing  of  provisions  and  stores;  to 
see  to  the  regularity  of  all  the  clearances  from  the  custom  house ;  to  settle 
the  contracts ;  to  enter  into  proper  charter-parties,  or  engage  the  vessel  for 
general  freight ;  to  settle  for  freight,  and  adjust  averages  with  the  merehut; 
to  preserve  proper  certificates  and  documents,  in  case  of  future  disputes  with 
insurers  or  freighters ;  and  to  keep  regular  books  of  the  ship.(l) 

A  ship's  husband  cannot,  without  special  powers,  borrow  money  gesenllj 
for  the  use  of  the  ship,  though  he  may  settle  accounts  and  grant  bills  for 
them,  which  will  form  debts  against  the  concern  (2)  ;  nor  can  he*  witlioit 
special  authority,  insure  the  ship.  (3) 

The  8hip*8  husband  will  be  entitled,  on  the  failure  of  the  owners,  to  ohia 
for  the  balance  of  his  advances  and  commission,  to  claim  in  relief  of  biili 
and  engagements  in  his  own  name  for  the  price  of  repairs,  furaisliiog,  fcc, 
and  to  hold  a  lien  for  his  security  and  indemnification  over  the  docuneno 
and  warrants  of  the  ship,  and  over  the  freight  recovered,  or  which  be  Ihs 
been  employed  to  recover.  (4*) 

The  captain  can  pledge  the  credit  of  the  owners  resident  in  England  for 
money  advanced  in  an  English  port  where  the  owners  have  no  agent,  if  soeh 
advances  be  essentially  requisite  for  the  prosecution  of  the  voyage,  ti« 
necessity  being  a  question  of  fact  for  the  jury  (5);  but  if  the  money  iiave 
not  been  borrowed  expressly  for  the  purpose  of  prosecuting  the  voyage,  oo 
action  can  be  maintained  against  the  owners.  (6) 


Actions  and 
Suits  bv  Part 

OWNKKS. 

Actions,  &c. 

INTIK  SE. 

Majority  in 
value  can 
manage  the 
ship. 

Causes  forj 
Avhich  the  court 
of  admiralty 
will  arrest  and 
detain  a  ship. 

When  a  bond 
in  taken  in  the 
admiralty 
court,  the  dis- 
sentient  ship* 
owner  incurs 
no  risk,  and  is 
entitled  to  no 
profits. 


3.  Actions  and  Suits  by  Part  Owners. 

In  England,  the  majority  in  value  of  the  shipowners  are  entitled  to  flcad 
out  the  ship  **  upon  any  probable  design."  (7) 

But  the  court  of  admiralty  is  invested  with  absolute  powers  to  airot 
and  detain  a  ship  upon  the  application  of  a  part  owner  who  dissents  fron 
her  intended  employment,  until  security  be  given  by  the  other  part  owios 
to  the  full  value  of  his  share  (8) ;  and  can  likewise  enforce  paymeut  of  tbe 
sums  stipulated  to  be  paid. 

The  court  of  admiralty  will  sometimes  declare  the  bond  to  be  forfeited 
if  the  vessel  do  not  return  within  a  certain  time.  (9) 

Where  a  bond  is  required  and  taken  in  the  admiralty  court,  Uie  dii- 
sentient  part  owners  bear  no  portion  of  the  expenses  of  the  outfit,  and  u* 
not  entitled  to  a  share  in  the  profits  of  the  undertaking.  (10) 


(1)  1   Bell,  Comm.  410.     Beawes,  407. 
Collyer  on  Partnership,  810. 

(2)  iBell,  Comm.  411. 

(3)  French  v.  BackhotM,  5  Burr,  S^27. 

(4)  I  Bell,  Comm.  411. 

(5)  Arthur  v.  Barton^  6  M.  &  W.   188., 
▼ide  etiam  Wegton  v.  Wright^  7  ibid.  396. 

(6)  Thacker  y,  Moatn,  1  M.  &  Rob.  79. 


(7)  Abbott  on  Shipping*  by  SbM,  8& 

(8)  ThMApaUo,  1  Hagg.  SOS.     S^^' 
Winton,  1  Vern.  297.     Amm.  SCh.Gi.9fi. 

(9)  Tht  Anne  and  tht  W&krktn,  cit  i 
Hagg.  279. 

( 1 0)  Abbott  on  Shipping,  by  Sliee,  8&t  ^ 
vide  Knight  ▼.  jRiny,  I  Shoar.  Ji^  I>^^ 
Johm$tom,  4  Simoos,  539. 
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If  the  disseDtient  part  owners  expressly  notify  their  dissent  to  the  others.    Actions  akd 
and  to  the  merchants  also  who  freight  the  ship,  without  having  recourse  to     "owmkas.^" 

the  court  of  admiralty,  although  it  may  be  doubtful,  whether  the  court  of  

Chancery  would  give  relief  to  a  part  owner  in  respect  of  the  loss  of  a  ship 
aent  to  sea  without  his  assent,  yet  if  a  part  owner  expressly  notify  his  dis- 
tent, that  court  will  not  compel  him  to  contribute  to  a  loss.  (1) 

The  court  of  admiralty  have  likewise  jurisdiction  to  detain  a  vessel  in  a  The  court  of 
sttit  instituted  by  the  real  owner  aeainst  a  mere  wrong-doer.  (2)  admiralty  can 

''  o  ,     .       detain  a  vessel 

The  court  of  admiralty  cannot  compel  the  sale  of  a  part  owner  s  in-  against  a  mere 
terest  under  any  circumstances  (3),  and  has  no  power  to  interfere  if  the  wrong-doer. 
amount  of  shares  be  a  subject  of  dispute.    In  such  case  the  court  of  Chan-  ^^  ,  ?  ^^^  . 

'f  ^  owner  s  interest 

eery  will  interpose,  and  by  injunction  restrain  the  sailing  of  the  ship,  till  the  cannot  be  en- 
amount  of  the  share  for  which  security  is  to  be  given   shall  be  ascer-*  forced, 
tained.  (4) 

The  court  will  sometimes  be  inclined  to  uphold  the  interests  of  the  few  Interests  of 
againnt  the  encroachments  of  the  many  (5) ;  and  the  judgment  of  Chief  Jus-  sQ^eJiJ^^  be 
tice  Abbott  in  Card  v.  Hope  (6)  affords  an  illustration  of  such  a  principle,   upheld  against 
Inhere  his  lordship  observed,  "  We  think  a  contract  like  the  present,  regard-  ^^^  encroach-  • 
ing  a  ship  engaged  in  any  trade  or  service,  must  be  void  in  law,  as  being  many, 
contrary  to  the  interest  of  the  charterers  and  of  the  other  owners*    It  is  a  judgment  of 
part  of  our  national  policy  to  give  every  encouragement  to  the  equipment  Chief  Justice 
and  employment  of  ships.    Upon  this  consideration,  the  law  enables  a  ma-      ^/^  *° 
jority  of  the   part  owners  (under  guards,  indeed,  to  the  interest  of  the 
minority  peculiar  to  itself)  to  employ  their  ship  even  against  the  will  of  the 
minority,  that  the  ship  may  not  remain  unemployed*    A  power  of  employ- 
meni  rested  in  the  majority,  seems  to  import  a  power  of  appointing  officers^ 
and  in  practice  the  majority  certainly  exercise  that  power.    But  such  a 
power  carries  with  it  a  duty,  the  duty  of  exercising  a  free  and  impartial 
judgment  in  the  choice  of  every  person  who  is  to  be  intrusted  with  the 
management  of  the  outfit,  and  with  the  navigation  of  the  ship,  ui  dentur 
dignioru     And   any  contract  which  is  calculated  to  have  the  effect  of 
fettering  the  judgment,  and  of  binding  the  party  to  concur  in  the  nomina- 
tion of  particular  persons,  at  the  peril  of  an  action,  is  a  violation  of  that 
duty.     The  violation  of  duty  becomes  greater  and  more  odious  if  the  con- 
tract be   founded   on   motives  of   peculiar    gain   and  advantage  to  the 
contractor*     All  the  part  owners  ought  to  share  rateably  in  every  profit  that  , 

may  be  made  of  the  ship ;  and  if  such  contracts  could  be  allowed  by  law, 
they  must  operate  as  a  discouragement  to  persons  to  become  part  owners  of 
ships.  The  duty,  however,  is  owing,  not  only  to  the  charterers  and  other 
part  owners  of  a  ship,  but  also  to  all,  whose  life  or  property  may  be  embarked 
in  her ;  and,  consequently,  a  violation  of  the  duty  is  contrary  not  only  to 
the  interests  of  the  charterers  and  part  owners,  but  also  to  another  most 
important  object,  namely,  the  protection  and  safety  of  the  lives  and  property 
embarked  on  the  sea.    I  have  already  observed,  that  although  the  charterers 

(1)  Horn  ▼.  Gilpin,  Ambl.  255.  been  guilt  j  of  delay.     ChriHie  v.  Craig,  3 

(8)  In  re  Blanckard,  2  B.  &  C.  244.  Mer.  137. 

(3)  Ouston  ▼.  Hebden,  I  Wils.  101.  (5)  Card  v.  Hope,  2  B.  &  C.  661.     4  D. 

(4)  Hal^  ▼.  GaodMon,  2  Mer.  77.     Col-  &  R.  164. 
Ijer  on   Partnership,  808.     But  the  court        (6)  Ibid. 
wiU  dceUae  to  interfere  if  the  plaintiff  bav«  * 
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SHIPPING. 

in  this  case  may  have  the  control  over  the  appointment  of  the  officen  of  the 
ship,  yet  that  they  are  nevertheless  entitled  to  the  security  of  a  free  and 
impartial  choice  of  the  officers  to  be  recommended  to  them.  And  with  re- 
gard to  the  other  owners,  although  it  may  be  true  that,  by  becoming  owaen 
at  a  time  when  a* majority  of  the  interest  was  vested  in  the  plaintiffs,  they 
knew  that  this  majority  of  interest  might,  as  it  respects  themselves,  carry 
with  it  every  power  for  the  exercise  and  continuance  of  which  this  deed 
provides,  yet  they  might  well  rely  for  the  faithful  exercise  of  every  author- 
ity on  the  interests  which  the  pluntiffs  had  in  the  prosperity  of  the  ship,  u 
being  paramount  to  all  other  considerations.  But  this  deed  is  calculated  to 
deprive  them  of  that  security,  because  it  continues  a  very  large  part  of  the 
same  powers  in  the  plaintiffs  after  their  interest  in  the  ship  is  diminished, 
and  may,  by  a  still  further  severance,  not  only  of  the  interest  retained  by 
them,  but  of  that  which  they  have  conveyed  to  the  defendants,  accompanied 
with  stipulations  and  obligations  like  those  which  are  contained  in  this  deed, 
ultimately  place  the  entire  management  of  the  ship,  by  land  and  at  ses,  is 
the  hands  of  persons  who  have  very  little  interest  in  her.*' 

If  the  minority  happen  to  have  possession  of  the  ship,  and  refose  to 
employ  it,  the  majority  may,  by  a  similar  warrant  from  the  conit  of 
admiralty,  obtain  possession  of  it,  and  send  it  to  sea,  upon  giving  propef 
security.  (1) 

The  ordinary  remedy  for  part  owners  to  obtain  an  adjustment  of  the 
ship's  accounts  among  themselves  is  a  suit  in  a  court  of  equity.  But  in  a 
case  where  several  part  owners  entered  into  a  written  agreement,  whereby 
they,  and  each,  and  every  of  them  did  agree  to  and  with  the  others,  and 
each  and  every  of  the  others,  that  the  ship  should  proceed  on  a  ceitus 
voyage,  and  be  under  the  exclusive  ananagement  and  control  of  one  of  the 
parties  as  husband  thereof;  and  that,  after  the  ship's  return,  a  full  acoonst 
should  be  made  out  of  the  ship  and  her  concerns,  and  the  neat  profits  he 
divided  according  to  the  proportions: — It  was  held,  that  each  individml 
party  to  the  agreement  might  maintain  an  action  at  law  upon  it  against 
him,  who  had  acted  as  the  husband,  for  not  making  out  an  account  sad 
dividing  the  profits  within  a  reasonable  time  after  the  ship's  return.  (2) 

To  a  bill  filed  for  an  account  of  the  profits  of  the  ship,  all  the  part 
•owners  must  in  general  be  parties.  (S) 

A  covenant  to  pay  a  certain  sum  of  money  yearly,  in  lien  of  the  pfofid 
of  a  vessel  as  a  part  owner,  is  not  discharged  by  the  captain  of  the  vessel, 
provided  the  property  be  not  altered  by  legal  condemnation.  (4) 

Part  owners  being  tenants  in  common,  one  part  owner  cannot  main- 
tain trover  against  the  other  for  detaining,  or  even  for  forcibly  taking 
and  carrying  away  the  ship ;  secus,  if  the  delinquent  part  owner  destroy  the 
ship.  (5) 

It  has  likewise  been  held,  that  one  part  owner  cannot  recover  daaagei 
from  another  part  owner  for  fraudulently  and  deceitfully  sending  a  ship  on 
a  voyage  and  selling  it  abroad.  (6) 


(1)  Abbott  CD  Shipping,  by  Shee,  87. 

(8)  Owgton  V.  Ogle,  IS  East,  5S8.  Ah- 
bott  on  Shipping,  by  Shee,  98. 

(S)  Moffia  ▼.  FarquhariOH,  2  Bro.  C.  C. 
3S8. 


(4>  Griffff  ▼.  5to»er,  Foircst,  4.     OBjtf 
on  Partnership,  812. 

(5)  BarnardiMUm  ▼.  Ckapmau,  at,  4  £•<. 
121.     Abbott  on  Shipping,  by  Sb«e.  87. 

(6)  Grmu  t.  Sawetr,  Sir  T.  Bajm-  '^ 
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It  has  been  said,  that  io  an  action  for  the  freight  of  goods  conveyed  in  a    Actions  attd 
general  ship,  all  the  part  owners  ought  to  join  as  plaintiffs.  (1)  ^"<0«r"Jti^*^ 


Hence  it  seems,  that,  admitting  the  original  interest  of  the  part  owners  in 
the  profits  of  a  ship  to  be  joint,  that  will  not  prevent  them  from  suing  sepa-  Actions,  &c. 
rately  for  their  respective  shares  of  the  profits,  when  the  covenant  or  agree-  Partiks. 
meat  for  payment  of  those  profits  is  separate ;  and  it  is  dearly  intended,  that  in  an  action 
they  should  have  a  separate  interest  under  the  covenant  or  agreement  (2)     ^o'  freight,  all 
The  charterer  of  a  ship  for  the  conveyance  of  a  cargo  from  a  foreign  port  oiurhrto^joiii " 
is  not  liable  to  th^  owner  for  the  unavoidable  detention  of  the  ship  by  the  as  plaintifis. 
frost  after  the  completion  of  the  lading.  (3)  When  charterer 

By  a  memorandum  of  charter-party  it  was  agreed,  that  a  vessel  should  r^ui***^  JJf' 
proceed  to  Trieste,  and  there  load  a  full  cargo,  and  being  so  loaded  should  owner  for  the 
proceed  to  a  port  in  the  United  Kingdom,  and  deliver  the  same  upon  pay-  unavoidable 
ment  of  freight  at  a  certain  rate ;  that  forty  running  days  should  be  allowed  ^j,^  ^i^^ 
the  merchants  (if  not  sooner  dispatched)  for  loading  at  Trieste,  and  for  where  time  of 
unloading  at  the  port  of  dbcbarge,  and  twelve  days  on  demurrage,  at  6L  sailing  is  a 
per  day,  and  that  the  vessel  should  sail  from  England  on  or  before  the  4th  ^^eiu*"  ^^ 
of  February  next ;  and  be  addressed  to  the  charterer's  agents  at  the  p6rt  of 
loading  and  discharge: — It  was  holden,  that  the  sailing  on  or  before  the 
4th  of  February  was  a  condition  precedent.  (4) 

A  memorandum  of  charter-party  provided,  that  a  vessel  should  ship  goods  When  freight 
for  Kingston,  or  any  other  port  in  Jamaica,  and  having  discharged  the  same,  not  payable 
shoald  receive  on  board  a  cargo  from  thence,  or  from  a  port  on  the  Spanish  months  after 
main,  if  required,  and  deliver  the  same  at  a  port  in  the  United  Kingdom,  on  the  delivery  of 
being  paid  freight,  250/.,  in  ten  days  after  sailing^from  Gravesend,  and  750/.  ^J^^^"'"^ 
more  in  two  months  after  a  right  delivery  of  the  homeward  cargo^  provided 
she  should  be  required  to  proceed  to  one  port  only  in  Jamaica,  and  25/. 
more  should  she  be  required  to  go  to  two  or  more  ports  in  that  island ;  and 
in  case  the  vessel  should  be  ordered  to  the  Spanish  main,  4/.  per  day  was 
to  be  paid  for  every  day  after  the  twenty-fifth  after  her  arrival  at  Jamaica, 
until  dispatched  from  her  loading  port:  demurrage,  100/.  per  month,  or  in 
proportion  for  a  less  period,  payable  on  settlement  of  the  hire  of  the'  vessel. 
In  cusumpsit  on  the  memorandum  of  this  charter  the  declaration  averred, 
that  the  vessel,  after  discharging  a  portion  of  her  outward  cargo  at  King- 
ston, and  the  rest  at  another  port  in  Jamaica,  sailed  thence  to  a  port  on  the 
Spanish  main,  to  receive  a  homeward  cargo,  and  was  detained  there  139  days 
after  the  twenty-fifth  day  of  her  arrival  at  Jamaica,  and  alleged  for  breach,  the 
Don  payment  of  the  4/.  per  day,  for  the  139  days.    The  plea  stated,  that  the 
vessel  never  delivered  her  homeward  cargo  at  any  port  of  discharge  in  the 
United  Kingdom : — It  was  held  on  demurrer  to  the  plea,  that  the  ^L  per  day 
was  not  payable  until  two  months  after  the  delivery  of  the  homeward  cargo.(5) 

In  an  action  of  tort  by  part  owners,  for  instance,  for  any  injury  done  to  the   Actions  of 
ship,  all  the  part  owners  ought  to  be  plaintiffs.     So,  in  an  action  of  trover,  ^''^ 
all  the  part  owners  ought  to  Join  as  plaintiffs,  though  one  only  may  bring 
trover  for  the  whole  ship,  if  tlie  defendant  do  not  plead  in  abatement  (6) 

(1)  Abbott  on   Shipping,  by  Shee,  99.,  (4)   G/aAo&n  y.  ^oy«,  2  M.  &  G.  257. 
■emb.  contra  StaaUy  y.  Aj^,  3  Keb.  444.  (5)  Crozier  ▼.  Smitht  1  ibid.  407. 

(2)  Owsian  v.  Ogk^  13  East,  538.  Ser-  (6)  Addison  ▼.  Overeud,  6  T.  R.  766. 
Mmie  ▼.  Jame*9  Lloyd  &  Welsby,  54.  10  B.  Doekwray  ▼.  DieitMtan,  Comb.  366.  Skin, 
ft  C  41 1 .      CoUyer  on  Partnership,  821 .  640. 

(3)  PHngle  ▼.  MoUeit,  6  M.  &  W.  80. 

7y  3 


255*  SHIPPING. 

Acnovs  Airo  Where  A.  was  entitled  to  certain  sbares  in  a  ship,  and  B.  and  C.  were 
^"  Ow«fa  *'  owners  of  the  remaining  shares,  and  B.  and  C.  employed  D.  to  sell  tlie 
vessel,  which  he  accordingly  did,  and  paid  over  to  B.  and  C.  their  propo> 

When  one  part  ^j^^  ^f  ^^^  purchase  money,  but  refused,  without  the  concurrence  of  B. 
owner  cannot  ^  •'  ./«vij»t  i 

sue  alone.  and  C,  to  pay  A.  his  proportion  of  the  proceeds  of  the  sale  of  the  veiKl: 

—  It  was  held,  in  an  action  brought  by  A.  against  D^  that  it  was  not  main- 
tainable, and  that  A.  could  not  sue  alone.  (1) 
Shipowner  It  seems,  that  the  master  of  the  ship  has  authority,  when,  in  oonsequesoe 

Ail^'aAlirriii  °^  '"J"T  *<>  ^^^-  *^'P  <Ju"ng  the  voyage  there  is  no  prospect  of  bringing  h« 
by  the  captain,    to  the  termination  of  the  voyage,  to  sell  her  for  the  benefit  of  all  parties  in* 

terested ;  but  if  the  proceeds  of  such  sale  have  been  received  by  the  owstfi 

that  is  a  sufficient  ratification  by  him  of  the  act  of  the  master  in  seKIiog  hcf) 

so  as  to  prevent  him  from  afterwards  recovering  back  the  ship  from  tlie 

purchaser,  or  one  claiming  under  him ;  and  it  is  equally  a  ratifioation  of  i 

sale  by  an  auctioneer  acting  under  a  parol  authority  from  the  master.  (S) 

When  agent  In  an  action  ex  contractu  by  part  owners  against  their  agent,  the  defeotU 

thrthle'^lThU    ^^  cannot  dispute  their  title,  by  shewing  it  to  be  defective  under  tbe 

part  owners.       registry  acts.  (S) 

To  mainuin  Although  the  respective  shares  in  tbe  ship  to  which  the  partners  are  imfi- 

the  interest  of  yidually  entitled  need  not  be  defined,  yet,  in  order  to  maintain  the  intewit 
owner  against  ^^  ^^^h  partner  against  third  persons,  the  names  of  all  the  partners  most 
third  persons,  appear  on  the  register,  although  the  name  of  the  partnership  firm  may  aho 
!S.Vhr;:/      be  added.  (4) 

owners  should  If  the  title  to  the  freight  and  the  title  to  the  ship  be  separate,  the  contneti 
appear  in  the  ^  ^q  freight,  both  as  against  third  persons  and  as  between  the  paitnen 
!^  I'      1-r.    themselves,  will  not  be  invalidated  in  equity  by  a  breach  of  the  laws  of  re- 

The  disqualify.      .  .        /-v  i      i7     j 

ing  laws  of  re-     gwtration.  (5) 

gistration  do  Bystat  S&4  Will.  4.  C.55.  s.  27.,  in  case  any  person  who  shall  havereeeivcd 

the  Sfe  to*  the    ®'  obtained  by  any  means  or  for  any  purpose  the  certificate  of  registry  of  any 

ship  and  freight  vessel  (whether  such  person  shall  claim  to  be  the  master  or  owner  of  such  to- 

be  separate.        ^^^^  ^^  ^^^^^  ^^x^XX  wilfully  (6)  detain  and  refuse  to  deliver  up  the  same  to  tk 

A  wLFOT.  De-    V^^V^^  (7)  officers  of  her  majesty's  customs,  for  the  purposes  of  such  vessel 

TENTioK  or  THx  as  occasiou  shall  require,  or  to  the  person  having  the  actual  command,  po«e»- 

CEariricATE.     g^on,  and  management  of  such  vessel  as  the  ostensible  and  reputed  aiaita', 

Win  4  ^^55     ^''^tbe  ostensible  and  reputed  owner  thereof,  any  such  last-raeDtioMd 

SL  2?!   *  person  may  make  complaint  on  oath  of  such  detainer  and  refusal  to  any 

justice  of  the  peace  residing  near  to  the  place  where  such  detainer  aod 

refusal  shall  be,  in  Great  Britain  or  Ireland,  or  in  any  territory  belonging  ts 

her  majesty;  and  on^such  complaint,  the  justice  is  required,  bywamit 

under  his  hand  and  seal,  to  cause  the  person  so  complained  agsinst  to  be 

brought  before  him  to  be  examined,  touching  such  detainer  andrefasal; 

and  if  it  shall  appear  on  examination  of  such  person  or  otherwise,  thai  the 

certificate  of  registry  is  not  lost  or  mislaid,  but  is  wilfully  detained  by  the 

said  person,  such  person  shall  be  thereof  convicted,  and  shall  forfat  and 

pay  the  sum  of  100/.,  and  on  failure  of  payment  thereof  he  sbaH  be 


(1)  HaUaU  y.GriJUh,  2  C.&  M.  679.  (5)  Dopmport  t.  Wluimfan,  «  M-  ft  C 

(2)  Hvnter  v.  Parktr,  7  M.  &  W  S22.  1 77.     Mutaer  v.  GiUMpie,  1 1  Vss.  6SI. 

(3)  Dixon  T.  ffanond,  2  B.  &  A.  Sll .  (6)  Vide  J?ove»  t.  For,  10  && C  41. 

(4)  Slater  v.  Wittis,  I  Beavan,  354.  (7)  Rex  v.  WMk,  1  A.  ft  E.  4SI.     3  K 

&  M.  632. 
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mitted  to  the  oommon  gaol,  there  to  remain  without  bail  or  maioprise  for  Actions  and 

such  lime  as  the  said  justice  shall  in  his  discretion  deem  proper,  not  being  "ownkm^" 
less  than  three  months,  nor  more  than  twelve  months ;  and  the  justice  shall 


Justice  to  cer- 


certify  the  aforesaid  detainer,  refusal,  and  conviction  to  the  yerson  who  ^-f  j^^j^J^ 
granted  such  certificate  of  registry  for  such  vessel,  who  shall,  on  the  terms  and  ship  to  be 
aad  conditions  of  law  being  complied  with,  make  registry  of  such  vessel  de  >«g"tered  de 
novot  and  grant  a  certificate  thereof  conformably  to  law,  notifying  on  the 
back  of  such  certificate  the  ground  upon  which  the  vessel  was  so  registered 
denovoi  and  if  the  person  who  shall  have  detained  and  refused  to  deliver  If  person  de- 
Dp  SQch  certificate  of  registry  as  aforesaid,  or  shall  be  believed  to  have  de-  jJlJe^hfve^ab^' 
tained  the  same,  shall  have  absconded,  so  that  the  said  warrant  of  the  sconded,  ship 
justice  cannot  be  executed  upon  him,  and  proof  thereof  shall  be  made  to  ^^y}^  r^s^^* 

xL.i..  rti  .     '  n  1  »         t  1  tered  as  in  case 

the  satisfaction  of  the  commissioners  of  her  majesty  s  customs,  they  may  of  lost  certifi. 
penuit  such  ahip  or  vessel  to  be  registered  de  ncvo^  or  otherwise,  in  their  cate. 
discretion,  to  grant  a  license  for  the  present  use  of  such  ship  or  vessel  in 
Ifie  raanoer  an  is  hereinbefore  provided  in  the  case  wherein  the  certificate 
of  registry  is  lost  or  mislaid. 

A  conviction  under  the  foregoing  section  must  state  for  what  purpose  the 
certificate  was  required.  (1) 


4.  Actions  against  Part  Owners.  Actiohs 

AGAINST  Part 

In  an  action  against  part  owners,  upon  any  contract  relating  to  the  ship.  Owners. 
all  should  be  sued  jointly,  but  the  defendants  can  only  avail  themselves  of  ^"  fctioDs 

.-       ,,       ,        ,         ,       .       .  ,^v      mi  .  .  «      against  part 

tDe  objection  by  plea  in  abatement.  (2)     The  same  observation  seems  to  be  owners  upon 
applicable  to  actions,  ex  quasi  contractu^  against  partners.  any  contract 

However,  if  the  creditor  were  ignorant  at  the  time  of  the  contract,  that  ^jl  *  "hey* 
there  were  other  part  owners,  he  may  sue  him  alone  to  whom*  the  credit  was  should  be  sued 
given,  and  the  defendant  cannot  plead  the  non  joinder  of  the  other  part  J^^'^^y* 
owners  in  abatement  (S) 

In  an  action  by  an  attorney,  against  one  of  several  part  owners  whose  Non  joinder  of 
interest  is  insured,  for  business  done  for  the  assured,  the  defendant  may  ^  ^.  '^'^^^"P^ 

'  ^  '  ^    assignees  of  a 

plead  in  abatement  the  non  joinder  of  the  assignees  of  his  bankrupt  co-part-  co-part-owner. 
owners.  (4) 

The  Jiability  of  part  owners  cannot  be  afiected  by  any  private  arrange-  Liability  of 

ment  between  themselves.    Thus,  in  Rich  v.  Coe  (5)  Lord  Mansfield  said,  P"*  Tu"^ 

'  ^    ^  '  cannot  be  af- 

**  Y^hf^ever  supplies  a  ship  with  necessaries,  has  a  treble  security  :  1.  the  fected  by  any 
person  of  the  master;  2.  the  specific  ship;  3.  the  personal  security  of  the  private  arrange- 

ment  between 

Owners."     The  creditors  trust  specifically  to  the  ship,  and  generally  to  the  themselves. 
owners.     **  In  this  case  the  defendants  are  the  owners,  and  there  happens  to  judgment  of 
be  a  private  agreement  between  them  and  the  master,  by  which  he  is  to  Lord  Mans- 
have  the  sole  conduct  and  management  of  the  ship,  and  to  keep  her  in  repair,   ^  ^^    ^  ^' 
he.    But  how  does  that  afiect  the  creditors,  who,  it  is  expressly  stated,  were 
total  strangers  to  the  transaction  ?  " 

(I)   Bex  ▼.  WaUht  1  A.  &  £.  481.    8  N.&  by  Shee,  91.     Baldney  v.  i^tYcAte,  1  Stark. 

M.  63S,  338.  De  Mmdort  v.  SaunderM,  1  B.  &  Ad.  S98. 

(S)   Abbott   on   Shipping,  by  Shee,  100.  (4)  Piumore  ▼.  Bouwftdd,  1  Stark.  296. 

Att,  Gen,  ▼.  ^arrodaikt  1  Price,  163.  (5)  Cowp.  6Sf.,  et  vide  Gleadon  ▼.  TVndb- 

(3)  J?0O  V.  C%<ppen<toi,  Abbott  on  Shipping,  ler,  Holt's  N.  P.  C.  586. 
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AcTIOHt 

AGAINST  Pa&V 

OWNBJIS. 

Judgment  of 
Mr.  Justice 
Littledale  in 
Jiecve  V.  DavU. 


When  part 
owners  are  an- 
swerable tn 
solido, 

LlABILITIXS 
POB  UXPAIRS. 

Each  part 
owner  is  liable 
tn  sofido  for 
repairs. 


Where  one 
part  owner 
assigns  his 
interest,  but 
retains  his 
name  on  the 
register. 

One  part  owner 
is  an  agent  for 
another  as  to 
repairs. 


Although 
credit  be  given 
to  one  part 
owner. 


Agents  can 
bind  the  part 
owners. 


In  JReeve  r.JDapisQ.)  Mr.  Justice  Litiledale  said,  <<Tbe  mle  »,  diat 
upon  a  general  order  for  repairs  given  by  the  captain,  the  party  esecnting 
them  has  the  security  of  the  ship,  of  the  captain,  and  of  the  owners.  The 
question  i$^  Who  are  so  for  this  purpose  ?  The  persons  registered  are  not 
necessarily  so ;  the  register  acts  were  not  passed  for  this  purpose;  and  tlie 
question  of  ownership,  as  it  regards  the  liability  for  repairs,  must  be  coo- 
sidered  as  it  would  iiaye  been  before  those  acts  passed.  Ner  is  there,  on 
this  view  of  the  subject,  any  bardship  thrown  upon  the  trad'esaan  ;  be  htf 
always  the  means  of  knowing  who  are  substantially  the  owners,  by  asking 
the  captain  to  shew  the  charter-party ;  if  this  is  refused,  be  may  dedise 
dealing.  In  this  case  the  benefit  of  what  was  done  enured  to  TbompBOO. 
The  party  for  whose  profit  the  ship  is  in  reality  employed  at  the  time^  htf 
the  benefit  of  the  work  done  on  board,  and  is  liable  to  the  tradesman  who 
does  it*  Here,  if  the  charterer  had  been  a  different  person  from  the  captais, 
the  charterer  .would  have  been  liable." 

Part  owners  are  answerable  tn  solido  for  costs  and  damages  for  wroiig 
capture  and  condemnation  of  another  ship.  (2) 

Each  pant  owner  is  answerable  in  toUdo  to  the  tradesman  who  boiUs  or 
fits  out  the  ship.  (3)  Hence,  if  a  tradesman  who  has  rqiaired  a  ship,  tab 
from  some  of  the  part  owners,  sums  equivalent  to  their  shares,  they  ftill 
remain  responsible  for  the  residue,  if  not  paid  by  the  others,  unless  at  the ' 
time  of  the  payment  the  tradesman  release  them  by  deed,  or  specially  agree 
to  discharge  them  from  all  further  demand  upon  some  good  consideradoa 
inducing  him  so  to  do,  such  as  payment  before  the  expiration  of  the  nsaai 
credit  (4) 

Where  there  were  two  joint  owners  of  .a  ship,  and  one  by  private  agreemeDt 
parted  with  his  interest  in  his  share  to  the  other,  to  be  paid  for  by  bills  at 
different  dates,  but  kept  his  name  on  the  register  by  way  of  colhiterai  se- 
curity for  the  payment  of  the  bills: — It  was  held,  that  he  was  liable  for 
repairs  done  to  the  ship  subsequent  to  such  agreement,  although  he  had 
never  afterwards  interfered  in  the  concern  or  management  of  the  veBseL(5) 

In  contracts  for  the  repairs  and  necessaries  of  a  ship,  one  part  orner  k 
agent  for  the  other  part  owners,  and  where  the  ship  is  under  the  manage- 
ment of  the  master,  and  the  owners  divide  the  profits,  the  master  is  i^eat 
for  them  all.  And  where  the  master  makes  no  contract  personally,  but  the 
owners  themselves  contract,  they  are  alone  liable,  and  not  the  master  (6)» 
otherwise  an  action  will  lie  against  either  masters  or  owners.  (7) 

Although  credit  be  given  to  one  part  owner  particularly,  the  contract  for 
the  repairs  being  entered  into  with  one  alone,  that  of  itself  does  not  exdode 
the  creditor  from  resorting  to  the  other  part  owners  for  payment  of  his  debt 
To  accomplish  this  end,  the  creditor  roust  be  expressly  excluded  by  the 
terms  of  the  contract  (8) 

An  agent  may  make  himself,  or  his  principal,  liable  for  repairs. 

(1)  1  A.&;£.  315.  (5)  Dowton  ▼.  Leait^  D.&R  K.  P.  C 

(2)  TA«  £ara«an,  5  Rob.  291.    iVarif  ▼.     52. 

Martine,  2  Stair,  319.  (6)  Briggs  v.  JfUkin$om,  7  B.  &  C  35. 

(3)  Doddington  v.  Bdnet,  1  Yes.  sen.  498.,  Exp.  Bhuik,  2  Rose,  9S.  Farmer  v.  D&^m, 
et  vide  Samsun  v.  Bragy]ingtonf  ibid.  443.     1  T.  R.  108. 

Weston  V.  JFrighU  7  M.  &  W.  396.  (7)  Saruun  ▼.  Braff[^]imglo»,  I  Vcfc  s«fc 

(4)  Teed  v.  Baring,  Abbott  on  Shippbg,     443. 

by  Shee,  101.,  vide  anli,  309,  310.  tit.  As-         (8)  Exp.  Bland,  2  Rose*  91. 
suMrsrr. 
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•   It  seems  doubtful,  however,  whether  one  port  owner  can  bind  his  fellow       Actioks 

by  bills  of  exchange,  even  for  repairs  (1) ;  but  admitting  that  he  might  so  ^°o^^je„  *^ 

hind  liim  on  the  ship  account,  yet,  as  it  is  clear,  that  he  cannot  bind  him  by  — 

bill  on  any  other  account,  a  part  owner  will  not  be  liable  even  to  a  band  ^hethe"one 

^de  indorsee,  if  he  can  shew,  that  the  bill  was  given  on  another  account  (2)  part  owner  can 

But  in  JReed  v.  White  (S)  Lord  EUenborough  held,  that  a  creditor  taking  J*"biSa  o?ex 

tiie  separate  bill  of  the  ship's  husband,  a  part  owner,  for  stores  supplied  to  change. 
the  ship,  discharges  the  other  part  owners. 

It  seems  from  Harrington  v.  Fry  (4),  that  if  the  person  charged  have  Irresponsibility 

8  beneficial  interest  as  part  owner,  but  be  not  named  in  the  register,  or  in  ^^^^^^  P*'* 

•  "  owner* 

Other  words,  if  he  be  a  dormant  or  secret  part  owner,  it  seems,  on  the 
authority  of  one  case,  that  he  will  not  be  liable  for  necessaries  furnished  to 
the  ship.  (5) 

Where  the  person  who  ordered  the  repair  was  a  ship's  husband,  and  the  What  is  requi- 
part  owner  chareed  in  the  action  was  unknown  at  the  time  of  the  order,  f'f  ^  consti- 

-  ^  tute  exclusive 

and  being  a  female,  took  no  part  in  the  management  of  the  vessel,  Chief  credit 
Justice  Tindal  held,  that  she  was  liable,  and  observed,  '*  that  in  order  to 
constitute  exclusive  credit,  there  must  be  a  giving  up  of  the  owners  gene«- 
rally,  and  the  making  an  exclusive  bargain  with  the  person  who  orders  the 
goods,  and  an  agreement  to  furnish  them  on  his  credit  only.''  (6) 

It  seems,  that  the  liability  of  part  owners  to  third  persons  is  not  in  any  Liability  of 
manner  affected  by  the  Registry  Acts :  thus,  in  AnneU  v.  Carstairs  (7)  Lord  J^'',*'^"®"  ^^ 
Eileuborough  said,  "  Title  has  nothing  to  do  with  these  cases ;  we  must  look  not  aflTected  by 
Co  the  contract  between  the  parties."  t*»e  Registry 

la  Briggs  v. Wilkinson (S)  Lord  Tenterden  said,  that  ''the  acts  enable 
a  person  to  ascertain  who  are  the  legal  owners  of  a  vessel ;  but  that  might 
he  ascertained  4diunde  ;  and  if  the  legal  owners  would  not  at  common  law 
be  liable  to  demands  for  repairs  and  necessaries  merely  on  account  of  their 
ownership,  I  cannot  think  that  they  are  so  by  reason  of  any  thing  found 
io  the  Register  Acts." 

So  likewise  in  Jennings  v.  Griffiths  (9)  Chief  Justice  Abbott  said,  <<  The  Judgment  of 
object  of  the  legislature  in  passing  those  statutes,  was  clearly  one  of  general  ^***®^  Justice 
policy,   viz.  to  prevent  foreigners  from  participating  in  the  advantages  ^^^  y^  q^j-^  ' 
which  it  was  intended  to  give  to  British  shipping  only ;  and  the  use  of  the  re-  Jiiht, 
gistry  is  to  enable  the  government  to  ascertain,  at  all  times,  that  the  real  owners 
are  British  subjects.    Soon  after  the  passing  of  those  acts,  the  leaning  of 
courts  of  law  in  the  construction  of  them,  was,  to  say  that  the  registered 
owners  of  ships  should  at  all  events  be  liable  for  the  repairs ;  but  the  subject 
having  become  more  accurately  understood,  a  better  and  more  correct  prin- 
ciple now  prevails ;  and  the  recent  cases  have  decid&i,  that  the  true  ques- 
tien  in  matters  of  this  description  is,  '  Upon  whose  credit  was  the  work 
done?'"  (10) 
The  rule  that  joint  and  separate  debts  cannot  be  set  off  against  each  other  Set-ofp. 

When  debts 

(1)  Diekiruon  ▼.  Valpy,  10  B.  &  C.  135.        &  A.  212.    The  Nostra  Signora  de  hs  Doloru, 

<2)   WUliamB  ▼.  Thonuu,  6  Esp,  N.  P,  C.     1  !>«*»•  290. 
iS.  (6)  Thompton  v.  Finden,  4  C.  &  P.  158. 

a^  <!  ihid.  122  ^"^^  ^  Camp.  S54. 

(3}  5  Ibid.  1S2.  ^g^  7  B.  &  C.  35. 

(4)  2  Biiig.  179.     9  Moore,  844.  (9)  R.  &  M.  43. 

(5)  Sed  Tide  Af  7ver  t.  Humble,  16  East,  (10)  Vide  etiam  M'lter  r.  ffumble,  16 
176.,  dUtent.  Wood  B.  in  Hubbard  y.  John-  East,  169.  Briggs  v.  JTUkinton,  7  B.&:  C. 
tione,  3  Taunt.  203.     Edwards  y.Dick,  4  B.  30.,  anti,  309.  tit.  Assumpsit. 
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ation for  acts 
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part-owner. 
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Stats.  S8i6 
Will.  4.  c.  19. 
and  8  Geo.  1. 
C.84. 

Owners  can  be 
sued  for  sea- 
men's wages. 


When  seamen 
can  sue  in  the 
court  of  ad- 
miralty. 


Seamen's  wages 
haye  the   * 
priority  of  all 
other  charges. 


Requisites  of  an 
agreement  for 
seamen's  wages 
under  sfat  5  & 
6Will.4.  c.  19. 


applies  as  well  to  part  owners  as  partners.  Therefore,  upon  the  bankruptcy 
of  a  person  separately  indebted  to  each  of  the  part  owners  of  a  ship,  tbej 
cannot  set  off  their  proportions  of  a  debt  due  from  them  jointly  to  the  baok- 
rupt  on  the  ship  account,  against  the  debts  due  bj  the  bankrupt  to  them 
separately.  (1) 

Neither  will  the  share  of  one  part  owner  be  liable  to  condemnatioo  for 
acts  done  by  his  co-partner  without  his  privity.  Where  one  of  several  part 
ownera  is  owner  of  the  whole  cargo,  condemnation  of  the  cargo  will  carry 
with  it  condemnation  of  his  share  of  the  ship.  But  the  shares  of  the  otker 
part  owners,  will  remain  safe,  if  they  can  shew  by  attestation,  that  they  bad 
no  knowledge  of  the  contraband  goods.  (2) 

Stats.  5  &  6  Will.  4.  c  19.  and  8  Geo.  1.  c.  24.  embody  the  prindpd 
provisions  relative  to  securing  the  wages  of  seamen,  and  to  punish  and  pr&» 
vent  their  desertion.  (3) 

At  common  law  the  seamen  can  sue  either  the  master  as  the  person  ia- 
mediately  contracting  with  them,  and  answerable  to  them,  or  the  owners  to 
the  persons  virtually  contracting  with  them  through  the  agency  of  the 
master,  and  answerable  for  the  performance  of  his  engagement.  (4} 

A  woman,  if  a  feme  sole,  can  maintain  an  action  for  her  wi^es,  if  ibe 
have  performed  her  contract,  although  hired  in  ignorance  of  her  sez.  (5) 

If  the  hiring  be  on  the  usual  terms  (6),  and  made  by  word  or  by  writiag 
only,  and  not  by  deed,  any  seaman  except  the  master  can  sue  in  the  coait 
of  admiralty,  and  the  ship  can  be  arrested  as  a  security  for  their  deauiid, 
or  the  master  or  owner  can  be  personally  cited  to  answer  to  them.  Bui  if 
the  agreement  be  by  deed,  and  the  terms  of  such  agreement  are  not  the 
usual  terms,  then  the  only  remedy  is  at  common  law. 

In  proceedings  against  the  ship  in  specie,  if  the  value  thereof  be  insaffi- 
cient  to  discharge  all  the  claims  upon  it,  the  seaman's  claim  for  his  wages  is 
preferred  before  all  other  charges ;  for  the  labour  of  the  seamen  havi^ 
brought  the  ship  to  the  destined  port,  has  furnished  to  all  other  penons  the 
means  of  asserting  their  claims  upon  it,  which  otherwise  they  oouM  not  hare 

had. 

By  Stat  5  &  6  Will.  4.  c.  19.  the  agreement  for  seamen's  wages  must  be  ia 
writing  (7) — and  must  state  the  monthly  or  other  wages  which  each  seaiau 
is  to  have — the  capacity  in  which  the  seaman  is  to  act — the  nature  of  the 
voyage  in  which  the  ship  is  intended  to  be  employed — the  day  and  month  of 
the  year  in  which  the  agreement  was  made — be  signed  by  the  master  in  the 
first  instance,  and  by  the  seamen  respectively,  at  the  port  or  place  vheic 
such  seamen  shall  be  respectively  shipped — and  be  read  over  in  the  presence 
of  the  attesting  witness,  before  the  seaman  is  required  to  sign  the  same. 

A  non  compliance  will  render  the  master  of  the  vessel  liable  to  a  peoaltr 
of  lOL  (8),  for  every  seaman  who  has  not  signed  such  an  agreement 

By  Stat.  5  &  6  Will.  4.  c.  19.  s.  5.  seamen  by  signing  the  forgoing  i^ree- 


(1)  Exp.  Christie,  10  Ves.  105. 
(S)   The  Jmpe  TobiaB,  1  Rob.  329. 

(3)  By  stot.  5  &6  Will  4,  c.  19.  s.  15. 
justices  can  settle  disputes  respecting  sea- 
men's wages,  where  they  do  not  exceed  20^. 

(4)  Abbott  on  Shipping,  by  Sbee,  553. 

(5)  Jane  amd  MatiUa  Chandler,  1  Hagg. 
187. 


(6)  J^eiitis  V.  Parre,  2  Ld.  Ray*  1»^ 
lUtffg  T.  Kinff,  Str.  858.  Read  t.  C%""^ 
ibid.  937. 

,  (7)  But  it  seems  a  parol  agneaeat  ^ 
be  equally  binding  against  the  ownen  n  ^ 
action  for  wageSi 

(8)  Sect.  4. 
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ment  do  not  wave  any  oommon  law  remedies  for  tbe  recovery  of  their       Acnom 
wages,  bat  they  cannot  recover  a  greater  sum  for  wages,  than  what  is  men-       Ow^br^** 


tioned  in  the  agreement  (1) 

If  after  the  hiring  of  seamen,  the  owners  of  a  ship  do  not  think  proper  to 
tend  her  on  her  intended  voyage,  the  seamen  are  to  be  paid  for  the  time 
during  which,  they  may  have  been  employed  on  board  the  ship.  (2)  And 
if  they  sustain  any  special  damage  by  breaking  off  the  contract,  it  seems 
reasonable  also,  that  they  should  recover  such  damage  by  an  action  upon 
the  agreement  (3) 

fiy  Stat  5  &  6  Will.  4^  c.  19.  s.  11.  the  master  or  owner  shall  pay  to  every  Time  of  Pat- 
seaman  entering  into  such  contract  as  aforesaid  his  wages,  if  the  same  shall  ^*^' 
he  demanded  within  the  respective  periods  following,  that  is  to  say,  if  the  ^^  4     lo 
ship  shall  be  employed  in  trading  coastwise,  the  wages  shall  be  paid  within   a.  n. 
two  days  af^er  the  termination  of  the  agreement,  or  at  the  time  when  the 
seaman  shall  be  discharged,  whichever  shall  first  happen  ;  and  in  every  other 
case  tbe  wages  shall  be  paid  at  the  latest  within  three  days  after  the  cargo 
shall  have  been  delivered,  or  within  ten  days  after  the  seaman's  discharge^ 
whichever  shall  first  happen  ;  in  which  two  cases  of  delayed  payments  thesea- 
man  shall  at  tbe  time  of  his  discharge  be  entitled  to  be  paid  on  account  a  sum 
equal  to  one-fourth  part  of  the  estimated  balance  due  to  him ;  and  if  any  mas- 
ter or  owner  shall  neglect  or  refuse  to  make  payment  in  the  manner  required, 
he  shall  for  every  such  neglect  or  refusal  forfeit  to  the  seaman  the  amount 
of  two  day's  pay  for  each  day,  not  exceeding  ten  days,  during  which  payment 
shall  without  sufiicient  cause  be  delayed  beyond  the  period  prescribed,  for 
the  recovery  of  which  forfeiture  the  seaman  shall  have  the  same  remedies  as 
he  is  entitled  to  for  the  recovery  of  his  wages. 

It  is  declared,  moreover,  that  the  payment  shall  be  valid,  notwithstanding 
any  previous  assignment  by  the  seaman  of  his  wages,  or  of  any  attachment 
or  incumbrances  thereon  ;  and  that  no  assignment  of  wages,  made  prior  to 
the  earning  of  them,  shall  be  valid  or  binding  upon  the  party  making  it 

By  Stat  5&6  Will.  4.  c.  19.  s.  44.  when  a  seaman  is  left  on  shore  at  any  Stat  5  ft  6 
place  abroad,  under  a  certificate  of  his  inability  from  sickness  to  proceed  ^^^  4,  c  19. 
on  the  voyage,  the  master  is  to  deliver  to  certain  functionaries  or  merchants 
(mentioned  in  the  act)  a  just  and  true  account  of  the  wages  due,  and  to  pay 
the  same  to  the  seaman  either  in  money  or  by  a  bill  drawn  npon  the  owner 
of  his  ship,  and  if  by  a  bill,  then  such  functionary  or  merchants  are  author- 
ised and  required  by  certificate  indorsed  on  the  bill,  to  testify  that  it  is 
drawn  according  to  tbe  act,  for  money  due  on  account  of  wages  of  a  seaman, 
or  to  that  effect  The  penalty  upon  the  master  for  a  refusal  or  neglect  to 
give  sBch  accounts,  and  to  pay  the  amount  thereof,  or  for  giving  a  false 
account,  is  25l. 

By  Stat  8  Geo.  1.  c.  24.  s.  7.  (made  perpetual  by  stat  2  Geo.  2.  c.  28.  s.  7*)  Stat  8  Geo.  1. 
masters  or  owners  of  merchant  ships  or  vessels  are  prohibited  from  paying  ^  ^^*  "•  '^* 
or  advancing  to  any  seaman  or  mariner,  while  he  is  in  parts  beyond  the  seas, 
any  nM>ney  or  effects  upon  account  of  wages,  exceeding  one  moiety  of  the 
wages  due  at  the  time  of  such  payment,  until  the  return  of  the  ship  to 
Great  Britain  or  Ireland,  or  the  Plantations^  or  to  some  other  of  his  majesty's 


(1 )    WhiU  ▼.  WHttm,  S  a  &  P.  1 16.     Eht-        (2)   WieUs  v.  Osman,  2  Ld.  Raym.  1044. 
worth  ▼.  Wbobmort,  5  Esp.  N.  P.  C.  84.  (3)  Abbott  on  Shipping,  by  Shce,  563. 
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dominions  whereto  they  belong,  under  a  penalty  of  double  the  money  so  paid 
or  advanced,  recoverable  by  common  informer  in  the  high  court  of  ad« 
miralty.  The  most  important  rule  on  this  head  is,  '*  that  freight  is  the 
mother  of  wages"  (1),  t.  e.  if  the  ship  has  earned  its  freight ;  and  the  seaman 
has  performed  his  stipulated  duty>  be  becomes  entitled  to  his  wages.  If  the 
ship  be  captured  (2),  or  lost  in  the  voyage,  the  seamen  lose  their  wages. 

If  a  seaman  fall  sick  and  die  during  the  voyage,  the  laws  of  Oleron  (3),  of 
Wisbuy  (4>),  and  of  the  Hanse  Towns  (5),  direct  that  his  wages  shall  be  paid 
to  his  heirs,  in  general  words,  without  distinction  as  to  the  terms  upon  which 
he  was  hired.  There  is  no  general  decision  on  this  subject  in  our  law  books, 
but  the  legislature  appears  to  have  considered  that  some  wages  might  be 
owing  to  seamen  who  died  in  the  course  of  a  voyage  (6) ;  and  in  CuiUr  r. 
Powell  (7)  it  seems  to  have  been  admitted,  that  the  representatives  of  a 
seaman  hired  by  the  month,  would  be  entitled  to  a  proportion  of  wages  to  the 
time  of  his  death. 

The  payment  of  wages  is  generally  dependent  upon  the  payment  of 
freight;  if  the  ship  has  earned  its  freight,  the  seamen  who  have  served 
on  board  the  ship  have  in  like  manner  earned  their  wages.  And  if,  as  ia 
general,  a  ship  destined  on  a  voyage  out  and  home  has  delivered  her  oat-^ 
ward  bound  cargo,  and  perishes  on  the  homeward  voyage,  but  the  freight 
for  the  outward  voyage  is  due,  so  the  seamen  will  be  entitled  to  receiTe 
their  wages  for  the  time  employed  in  the  outward  voyage  and  the  unloading 
of  the  cargo,  unless  by  the  terms  of  their  contract  the  outward  and  home- 
ward voyages  are  consolidated  into  one.  (8)  And  if  a  ship  sail  to  difierent 
places,  wages  are  payable  to  the  time  of  the  delivery  of  the  last  cai^o.  Upon 
the  same  principle^  where  money  had  been  advanced  to  the  owners  in  part 
of  the  freight  outward,  and  the  ship  perished  before  her  arrival  at  the  port 
of  delivery,  it  was  held,  that  the  seamen  were  entitled  to  wages  in  proportioa 
to  the  money  advanced.  (9) 

If  a  seaman  be  disabled  from  performing  his  duty  by  an  accident  (10),  e.^. 
by  receiving  a  blow  from  a  piece  of  timber  accidentally  falling  on  him,  he 
will  be  entitled  to  recover  his  wages  for  the  whole  voyage.  A  seaman  who 
is  impressed  is  entitled  to  his  wages /»*o  tonA>(ll),  if  the  ship  complete  her 
voyage,  but  not  if  she  be  captured  on  her  return.  (12) 

As  a  general  principle,  if  seamen  desert,  they  cannot  maintain  an  action 
for  any  of  their  wages.  (IS) 

If  a  seaman,  ailer  having  signed  the  articles  directed  by  stat.  5  &  6  WiU.  4. 
c  19.,  absolutely  quit  the  ship  after  her  arrival  and  being  moored  at  her  port 
of  delivery^  but  anterior  to  the  discbarge  of  her  cargo,  he  will  not  iocar 
a  total  forfeiture  of  his  wages  under  sect  9.,  but  only  a  month's  onder 
sect.  7.(14?) 


(1)  Anon.  2  Show.  291. 

(2)  Aherntthy  v.  Landale,  Doug.  539. 

(3)  Art  7. 

(4)  Art.  19. 

(5)  Art.  45. 

(6)  Stats.  37  Geo.  3.  c.  73.  s.  7.  and  6 
Geo.  4.  c.  107.  s.  15. 

(7)  6  T.  R.  320.,  vide  Armstrong  t.  Smith, 
1  N.  R.  299. 

(8)  Anon,  1  Ld.  Raym.  639.  739.      West 


▼.  Wiest,  cit.  12  Mod.  408.     Ordin.  of  Rot- 
terdam, Art.  214.     2  Magens,  113. 

(9)  Anon.  2  Show.  291. 

(10)  Chandler  t.  Grieves,  2  Hen.  Biaek. 
606.  n.,  Eed  vide  Cutter  v.  JhtweB^  6  T.  R. 
325. 

(11)  Wiffgins  ▼.  /ayteoA,  2  Ld.  Rayn. 
1211. 

(12)  Anon.  2  Camp.  d2a  ft. 

(13)  Abbott  on  Shippings  bv  Shee.  576. 

( 1 4)  M'Donakl  v.  JbpHng^  4  M.&  W.  9BS. 
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By  Stat  5  &  6  WilL  4.  c.  19,  s.  45.  enteiing  or  being  received  into  the  Actions 
service  of  his  majesty,  on  boattl  any  of  his  majesty's  ships,  will  not  occasion  owmbes. 
a  forfeiture  of  clothes  or  wages,  nor  is  it  to  be  deemed  a  desertion, 


If  a  seaman  be  compelled  to  quit  the  ship  through  the  inhuman  treatment  ^j  ^^  ^.g 

of  the  master  (1)»  or  be  dismissed  without  any  lawful  cause  (2),  or,  if  he  be  s.  45.       ' 

impressed  into  the  navy,  it  will  not  be  a  desertion.  (3)  What  is  not  a 

If  foreign  sailors  stipulate  in  their  own  country,  before  the  commencement  de»>"t">n. 

pf  a  voyage,  that  they  will  not  sue  the  captain  for  any  money  abroad,  but  j^*J  treatment 

be  satisfied  with  what  he  may  advance  them  abroad  in  deduction  of  their  impressment. 

Images,  such  stipulation  is  binding,  and  no  action  can  be  maintained.  (4)  Whek  an  ac- 

If  the  vessel  earn  no  freight,  seamen  can  recover  no  wages  (5),  as  where  now  for  Wages 

CANNOT  3E 

the  ship  is  captured  by  an  enemy,  and  absolutely  prevented  from  earning  maintained. 
freight  (6) ;  but  if  a  ship  be  even  seized  by  the  enemy,  and  subsequently  when  vessel 
released,  by  which  she  has  the  power  of  earning  freight,  this  will  not  be  earns  no  freight, 
8uch  a  capture  as  to  deprive  seamen  of  their  wages.  (7)  or  shipwrecked. 

If  the  vessel  be  shipwrecked,  no  seamen's  wages  are  recoverable  (8) ;  but 
if  the  cargo  be  saved^  and  a  proportion  of  the  freight  paid  by  the  merchant 
in  respect  thereof,  it  seems,  upon  principle,  that  the  seamen  are  also  entitled 
to  a  proportion  of  their  wages.  (9) 

.  The  legislature  has  also  punished  with  the  forfeiture  of  wages  the  offence  Habitual 
of  neglecting  or  refusing  to  assist  the  master  in  defending  the  ship  against  drunkenness  ^ 
the  attack  of  pirates.  (10)  It  seems,  also,  that  neglect  of  duty,  disobedience 
of  orders,  habitual  drunkenness,  or  any  cause  which  will  justify  a  master  in 
discharging  a  seaman  during  the  voyage,  will  also  deprive  a  seaman  of  his 
wages  (11):  but  a  single  act  (12),  or  even  occasional  acts  of  intemperance, 
will  not  have  that  effect.  (13) 

If  the  cargo  be  embezzled  or  injured  by  the  fraud  or  negligence  of  the   Cargo  injured 
seamen,  so  that  the  merchant  has  a  right  to  claim  a  satisfaction  from  the  ^y  ^^  ^^^^  °' 
master  and  owners,  they  may,  by  the  custom  of  merchants,  deduct  the  value  Jl^S."*^*  ^ 
thereof  from  the  wages  of  the  seamen  by  whose  misconduct  the  injury  has 
taken  place.  (14)     And  the  last  proviso  introduced  into  the  usual  agree- 
ment (15),  signed  by  the  seamen,  is  calculated  to  enforce  this  rule  in  the  case 
of  embezzlement,  either  of  the  cargo,  or  of  the  ship's  stores.     The  proviso 
is  to  be  construed  individually^  as  affecting  only  the  particular  persons  guilty 
of  tlie  embezzlement,  and  not  the  whole  crew.  (16)     Nor,  as  it  seems,  is  any 
innocent  person  liable  to  contribute  a  portion  of  his  wages  to  make  good 
the  loss  occasioned  by  the  misconduct  of  others.  (17) 

If  the  action  for  wages  be  not  brought  within  six  years  after  the  cause   Action  must 


(1)  Lmiand  ▼.  Stephens,  S  Esp.  N.  P.  C. 

369. 

(2)  Sigard  v.  Roberta,  ibid.  72.  Sherman 
-v.  Bennett,  M.  &  M.  489. 

(H)  Wiggins  ▼.  Ingleton,  2  Ld.  Raym. 
1211.  Clements  ▼.  Mayhom,  B.  R.  T.  T.  24 
Oeo.  3.    Abbott  on  Shipping,  by  Shee,  554. 

(4)  Johnson  t.  Machielsne,  3  Camp.  44. 

(3)  Anon,  2  Show.  283.  Abbott  on  Ship- 
pixigf  by  Shee,  558. 

(6)  Ahemethy  y.  Landale,  Doug.  539. 

<7)  Beale  v.  Thompson,  4  East,  501. 

(8)  Apptehy  y.  Dod*,  8  ibid.  300.  recog. 
in  Jesse  v.  Roy,  1  C.  M.  &  R.  316.  BeaU  v. 
^[Tkompson,  4  East,  546.     1  Dow,  299. 


(9)  Abbott  on  Shipping,  bv  Shee,  564. 

(10)  Stet.  22  &  23  Car.2.'c.  11.  8.7. 

( 11 )  Vide  the  judgment  pronounced  by  Sir 
W.  Scott  in  the  case  of  Robinet  y.  the  Ship 
Exeter,  2  Rob.  61. 

(12)  The  Martha,  2  Hagg.  158.  The 
Ealing  Grove,  ibid.  15.  The  Gondolier,  3 
ibid.  190. 

(13)  Lady  CumpbeO,  2  ibid.  5. 

(14)  MoUoy,  b.  il  c.  3.  s.  9.  Lane  v.  Cotton, 
1  Ld.  Raym.  650. 

(15), Stat.  5'&.6  Will.  4.  c.  19.  in  Sched. 

(16)  Thompson  y.  Cdlins,  1  N.  Ri  347. 
Prince  Frederick,  2  Hagg.  394, 

(17)  Ibid. 
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AcTfOKs  has  aocraed,  no  action  can  be  maintained  either  at  common  law,  or  in  i^ 

^°0w7xR&*'  admiralty  courts (1),  unless  the  contract'  be  under  seal;  and  then  a 

-  will  not  be  found  until  after  the  lapse  of  twenty  yean. 


be  brou|^t 
vithin  six 


yean. 

Etidmcz.  5.  Evidence. 

Thi  RiamxE,       The  register  alone  does  not  furnish  even  primd  facte  evidence  to  charge 

a  person  as  owner  of  a  ship  in  a  suit  between  private  individuals.  Hence» 
in  an  action  for  stores  supplied  to  a  ship,  if  the  defendant  plead  in  abate* 
ment,  that  he  is  only  liable  jointly  with  others,  it  is  not  enough  for  him  to 
produce  the  ship's  registry  containing  the  names  of  himself  and  those  others 
as  owners  of  the  ship.  (2) 
Stat  3  &  4  By  Stat.  3  &  4  Will.  4.  c.  55.  s.  40.  the  collector  and  controller  of  his 

■.40      ^         majesty's  customs  at  any  port  or  place^  and  the  person  or  persons  acting 
Copies  of  ^^^  them  respectively,  shall,  upon  every  reasonable  request  by  any  perjoos 

declarations,       whomsoever,  produce  and  exhibit  for  their  inspection  and  examination  any 
&c.  and  of  ex-    ^^^y^  ^^  declaration  sworn  or  made  by  any  such  owner ;  and  also  any  register 
books  of  regis-    or  entry  in  any  book  or  books  of  registry  required  by  this  act  to  be  made 
try,  admitted  in  or  kept  relative  to  any  ship  or  vessel;  and  shall,  upon  every  reasonable  re- 
quest by  any  persons  whomsoever,  permit  them  to  take  copies  or  extracts 
thereof  respectively ;  and  the  copies  of  any  such  oath  or  declaration,  register 
or  entry,  shall,  upon  being  proved  to  be  true,  be  allowed  and  received  as 
evidence  upon  eveiy  trial  at  law  without  the  production  of  the  originals, 
and  without  the  testimony  or  attendance  of  any  collector  or  contndler,  or 
other  person  or  persons  acting  for  them  respectively  in  all  cases,  as  fully 
and  to  all  intents  and  purposes  as  such  originals,  if  produced  by  uiy  col- 
lector or  collectors,  controller  or  controllers,  or  other  person  or  penons 
acting  for  them,   could  or  might  legally  be    admitted    or    received  in 
evidence. 
Admission  of         But  part  owners,  though  jointly  liable  to  the  persons  with  whom  they 
not  bh^iar'cm*  contract  on  account  of  the  ship,  yet  in  many  respects  stand  in  a  very  different 
the  other.  situation  from  that  of  partners.     Thus  it  has  been  ruled,  that  the  admission 

of  one  part  owner  as  to  a  subject  of  part  ownership  is  not  binding  on  the 
others.  (3) 

**  In  the  case  of  a  partnership,  every  man  knows  who  his  partner  is ;  but 
when  one  part  owner  sells  his  share,  the  remaining  part  owners  not  being 
privy  to  the  instrument  by  which  the  new  part  owners  are  created,  may  be 
entirely  ignorant  of  the  fact  who  the  person  is,  who  has  become  a  part 
owner  with  them."  (4) 
Where  charter-       J.  M.  as  agent  to  the  defendant  for  that  purpose  executed  a  charter-party, 

party  not  evi-     f^^j^  jj|g  plaintiff  to  the  defendant.     Only  one  part  was  executed,  and  this 

dence. 

was  not  stamped.  The  defendant  having  afterwards  repudiated  the  con- 
tract, J.  M.  was  sent  by  the  captain  of  the  chartered  vessel  to  remon- 
strate with  the  defendant,  and  obtained  from  him  a  copy  of  the  charter- 
party,  in  order  to  enable  the  captain  to  make  a  protest.    This  copy  was 

(1 )  Stats.  21  Jae.  1.  c.  16.  ss.  3.  &  7.,  and        (S)  Joggers  ▼.  Simningt,  1  StarL  64. 
4  Anne,  c.  16.  ss.  17,  18,  19.  (4)  Per  Baylej  J.  in  WUtw  t.  JXekm,  S 

(S)  Flower  ▼.  Toung,  3  Camp.  840.  B.  &  A.  IS. 
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made  about  a  month  after  the  original,  and  it  was  all  in  the  handwriting      EnDxiicx. 
of  J.  M.     The  plaintiff  brought  assumpsit  on  the  charter-party,  and  pro- 
duced  the  copy,  stamped,  in  evidence ;  and  also  called  on  the  defendant  to 
produce  the  original,  which  he  did : — It  was  held,  that  neither  the  original, 
nor  the  copy,  was  admissible  in  evidence.  (1)         "^ 

If  it  be  necessary  to  produce  the  written  agreement  for  seamen^s  wages  Written  agree- 
under  Stat  5  &  6  Will.  4,  c  19.,  the  master  or  owners  must  produce,  for  ^^^  ws^ 
the  seaman  is  not  bound  to  do  so,  and  may  recover  his  wages  without  its 
production,  and  without  giving  the  captain  or  owner  a  notice  to  produce 
it. 

It  is  not  incumbent  on  seamen  in  an  action  for  their  wages  to  prove  VesBel  earning 
that  the  vessel  has  earned  freight ;  that  proof  is  cast  upon  the  captain  or  "^S^^* 
owners.  (2) 

In  an  action  on  a  charter-party,  a  person  who  is  a  partner  with  the  Incompetency 
plaintiffs  in  the  ship,  though  not  one  of  the  registered  owners,  is  not  a  com-  ©Jt^J^pytner 
petent  witness  for  the  plaintiff^  unless  cross-releases  are  executed  between  registered 
him  and  them.  (3)  owners. 

On  issues  joined  in  an  action  on  a  charter-party,  *<  that  the  defendant  did  Right  to  begin, 
furnish  sufficient  cargo,"  and  '*  that  plaintiff  refused,  after  notice,  to  receive 
the  cargo  offered,"  the  plaintiff  is  entitled  to  begin.  (4) 


6.  Stat.  3  &  4  Will.  4.  c.  55»  (Ship  Registry  Statute). 

It  does  not  seem  that  it  is  absolutely  requisite  a  ship  should  be  registered,  Stat,  s  &  4 
but  the  register  is  essential  to  acquire  the  privileges  of  a  British  ship.  Will.  4.  c.  5S» 

The  policy  of  the  British  legislature  is  to  confine  the  privileges  of  our  Tar'siATOTP*). 
trade  to  ships  built  within  the  queen's  dominions.  (5) 

By  Stat.  S  &  4  Will.  4.  c.  55.  si  5.  no  ship  or  Tessel  shall  be  registered,  or  having  been  Sect.  5. 

registered  shall  be  deemed  to  be  duly  registered  by  ▼irtue  of  this  act,  except  such  as  are  What  Sum 

wholly  of  the  build  of  the  said  United  Kingdom,  or  of  the  Isle  of  Man,  or  of  the  islands  of  ^^,  xvtitlxd 

Guernsey  or  Jersey,  or  of  some  of  the  colonies,  plantations,  islands,  or  territories  in  Asia,  ^^  „  ascis- 

Alrica,  or  America,  or  of  Malta,  Gibraltar,  or  Heligoland,  which  belong  to  his  majesty  at  tkbxd. 
the  lime  of  the  building  of  such  vessels,  or  such  vessels  as  shall  have  been  condemned  in 
suij' court  of  admiralty  as  prise,  or  in  any  competent  court  as  forfeited  for  the  breach  of 
the  laws  made  for  the  prevention  of  the  slave  trade,  and  which  shall  wholly  belong  to  his 
nMjcsty*s  subjecu  duly  entitled  to  be  owners  of  ships  or  vessels  registered  by  virtue  of  this 
■ct.  (6) 

Hy  sect.  7.  no  vessel  can  enjoy  the  privileges  of  a  British  ship  after  the  same  shall  Sect.  7. 

hmwe  been  repaired  in  a  foreign  country,  if  such  repairs  shall  exceed  the  sum  of  20s.  for  Fqeeign  Rb- 

e^'ery  ton  of  the  burthen  of  such  vessel,  unless  such  repairs  shall  have  been  necessary  p^mg  ^q^  .^ 

by    reaaoQ  of  extraordinary  damage  sustained  by  such  vessel  during  her  absence  from  ixcebd  20m 

bus   majeaiy*t  dominions,  to  enable  her  to  perform  the  voyage  in  which  'She  shall   have  ^^r  Tok 
|>eeii   engaged,   and  to  return  to  some   place   in   the  said  dominions;    and   whenever 

any  Teasel  which  has  been  so  repaired  in  a  foreign  country  shall  arrive  at  any  port  in  ^^^  master  on 

liis   miuesty*s  dominions,  the  person  having  the  command  of  the  same  shall,  upon  the  ^^'^^'^^  ^^  '^ 

ArMt  entry  thereof,  report  to  the  collector  and  controller  of  his  miyesty's  customs  at  such  P^f^  ^"^^  '^ 

porc  that  such  vessel  has  been  so  repaired,  under  penalty  of  20s.  for  every  ton  of  the  P*^'** 


^  I  )  NidwU  V.   Hickson,  S  Jebb  &  Symes  (5)  Respecting  ships  trading  and  built 

(Irish),  442.  within   the  boundaries  of  the  East  India 

(2)  Brown  V.  MUner,  7  Taunt  319*  Company*s  charter,  vide  stat.  3&  4  Vict. 

(3)  Jaeison  v.  Galloway,  8  C.  &  P.  480.  c.  56, 

(4)  Bidgway  t.  Ewbaitk,  8  M.  &  Rob.  (6)  Stat.  5  &  6  Will.  4.  e*  56.  applies  to 
91  7.  the  tonnage  of  British  T«sels» 
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Stat.  3  &  4 
IViLL.  4.  c.  55. 
(Ship  Rsois- 
TRT  Statute). 

Sect.  8. 

Shin  de- 
clared UKSBA- 
WOKTHY  TO  BE 

DEEMED  Ships 

LOST  OE  BROEEM 
UP. 

Sect.  9. 

Beitish  Ships 
captured. 

Sect.  12. 

Wbo  MAT  BE 

kegistered 
Owners. 

Sect.  32. 

Mode  in 
'which  the 
pROPER'fr  in 
Ships  is  to  be 

DIVIDED. 


Property  in 
ships  to  be 
divided  into 
sixty-four  parts 
or  shares. 


Sect.  33. 
Not  to  affect 
the  equitable 
title  of  heirs, 
&c. 

Joint  stock 
companies. 


Trustees  may 
apply  to  have 
registry  made. 


Sects.  10,  II. 
&dO. 
Place  at* 
WHICH  Ships 

MUST  be  RBOIS' 
TERED. 


burthen  of  such  vessel ;  and  if  it  be  proved,  that  such  vessel  was  seaworthy  at  the  tine 
when  she  last  departed  from  any  plaeie  in  his  migesty's  dominions,  and  that  no  greater 
quantity  of  such  repairs  have  been  done  to  the  said  vessel  than  was  necessary,  the  commis- 
sioners of  customs  can  direct  the  collector  or  controller  to  certify  on  the  certificate  of  the 
registry  of  such  vessel  that  her  privileges  have  not  been  forfeited. 

By  sect.  8.  if  any  registered  vessel  shall  be  declared  to  be  stranded  or  unseaworthy,  and 
incapable  of  being  recovered  or  repaired  to  the  advantage  of  the  owuers  thereof  and  fball 
for  such  reasons  be  sold  by  decree  of  any  competent  court  for  the  owners,  the  same  shall 
be  deemed  to  be  a  vessel  lost  or  broken  up  to  all  intents  and  purposes,  and  shall  not  be 
entitled  to  the  privil^es  of  a  British  built  ship  for  any  purpose  of  trade  or  navigation. 

By  sect.  9.  no  British  vessel  captured  by  and  become  prise  to  an  enemy  or  bM  U> 
foreigners  shall  again  be  entitled  to  the  privil^es  of  a  British  sh^> :  provided,  that  nothing 
contained  in  this  act  shall  extend  to  prevent  the  registering  of  any  vessel  whatever  which 
shall  afterwards  be  condemned  in  any  court  of  admiralty  as  prixe  of  war,  or  in  any  com- 
petent court,  for  breach  of  laws  made  for  the  prevention  of  the  slave  trade. 

By  sect  12.  no  person  who  has  taken  the  oath  of  allegiance  to  any  foreign  state,  ex- 
cept under  the  terms  of  some  capitulation,  unless  he  shall  after  words  become  a  deoiaen 
or  naturalised  subject  of  the  United  Kingdom,  nor  any  person  usually  residing  in  any 
country  not  under  the  dominion  of  his  majesty,  unless  he  be  a  member  of  some  Britisli 
factory,  or  agent  for  or  partner  in  any  house  or  co-partnership  actually  carrying  on 
trade  in  Great  Britain  or  Ireland,  can  be  the  owners  in  whole  or  in  part  of  any  registered 
vessel. 

By  sect.  32.  the  property  in  every  vessel  of  which  there  are  more  than  one  owner, 
shall  be  considered  to  be  divided  into  sixty-four  equal  parts  or  shares,  and  the  propor- 
tion held  by  each  owner  shall  be  descrilMid  in  the  r^istry  as  being  a  certain  number  of 
sixty*  fourth  parts  or  shares;  and  that  no  person  shall  be  entitled  to  be  registered  as  an 
owner  in  respect  of  any  proportion  of  such  vessel,  which  shall  not  be  an  integral  sixty- 
fourth  part  or  share  of  the  same ;  and  upon  the  first  registry,  the  owners  who  take  and 
subscribe  the  declaration  are  to  declare  the  number  of  shares  then  held  by  each  owner, 
which  are  to  be  registered  accordingly. 

But  if  the  property  of  any  owners  in  any  vessel  cannot  be  reduced  by  division  into  any 
number  of  integral  sixty-fourth  parts  or  shares,  the  owners  of  such  fractional  parts  as  shall 
be  over  and  above  such  number  of  integral  sixty-fourth  parts  or  shares  into  whidi  such 
property  can  be  reduced,  may  transfer  the  same  one  to  another,  or  jointly  to  any  new 
owner,  by  memorandum  upon  their  bills  of  sale,  or  by  fresh  bill  of  sale,  without  bdag 
liable  to  any  stamp  duty  ;  and  the  right  of  the  owners  of  such  firactional  parts  will  sot  be 
affected  by  not  having  been  registered. 

But  any  number  of  owners  described  in  the  registry  being  partners,  actually  carrying  en 
trade  in  any  part  of  his  majesty's  dominions,  can  hold  any  vessel,  or  any  shares  of  any 
vessel,  in  the  name  of  such  co-partnership,  as  joint  owners  thereof,  without  distinguistuii^ 
the  proportionate  interest  of  each,  and  that  such  vessel,  or  the  shares  thereof,  shall  be  taken 
to  be  partnership  property,  and  be  governed  by  the  same  rules,  both  in  law  sutd  equi^,  as 
govern  all  other  partnership  property. 

By  sect.  33.  no  greater  number  than  thirty-two  persons  will  be  entitled  to  be  Icgil 
owners  at  the  same  time  of  any  vessel  as  tenants  in  com  noon,  or  to  be  registered  as  such: 
but  nothing  herein  contained  is  to  affect  the  equitable  title  of  minors,  heirs,  legatees, 
creditors,  or  others  exceeding  that  number,  duly  represented  by  or  holding  from  any  of 
the  persons  within  the  said  number,  roistered  as  legal  owners  of  any  shares  of  sack 
vessel. 

If  it  shall  be  proved  to  the  satisfaction  of  the  commissioners  of  his  in^eaty*s  custoo^ 
that  any  number  of  persons  have  assuciated  themselves  as  a  joint  stock  company  for  the 
purpose  of  owning  any  vessel  as  the  joint  property  of  such  company,  and  who  Iiave  duly 
elected  or  appointed  any  number,  not  less  than  three  of  the  members  of  the  same  to  be  tm- 
tees  of  the  property  in  such  vessel,  such  trustees,  or  any  three  of  them,  with  the  pennisBoa 
of  such  commissioners,  can  make  and  subscribe  the  declaration  required  by  this  act  befcie 
registry  be  made,  except  that  instead  of  stating  therein  the  names  and  descriptioos  of  the 
other  owners,  they  shall  state  the  name  and  description  of  the  company  to  which  sodi 
vessel  shall  belong.  (1 )  ^ 

By  sects.  10, 1 1.  &  30.  ships  aire  to  be  registered  at  the  port  to  which  they  belong,  bat 
commissioners  of  customs  can  permit  registry  at  other  ports.  But  vessels  must  be  dejened 
to  belong  to  some  port  at  or  near  which  some  or  one  of  the  owners  who  shall  make  vd 
subscribe  the  declaration  required  before  registry  shall  reside ;  and  vessels  taken  and  eoa- 
demned  as  prize  or  forfeiture  shall  be  roistered  either  at  Southampton,  Weymouth,  Exeter, 
Plymouth,  Falmouth,  Liverpool,  or  Whitehaven,  by  the  collector  and  controller  at  iach 
ports  respectively. 


(1)  Vide  CurtU  v.  Peny,  6  Ves.  739.  Bat-    ▼.  JLeoAe,  1  ibid.  ^9.      Tkt  Frmeu,  2  i>o^ 
4enhy  v.  Smith,  4  Madd.  I  la,  vide  7homp§tm    423. 
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Sect  3.  No  vessel  can  enjoy  the  privileges  of  a  British  ship  until  registered,  and  in  which    Stat.  S  &  4 
certificate  must  be  stated  the  title  of  the  foregoing  statute ;  2dly,  the  names,  occupation,    Will.  4.  c.  55. 
and  residence  of  the  subscribing  owners ;  names,  occupation,  and  residence  of  non-sub-    (Ship  Regis- 
scribing  owners,  ship's  name,  place  to  which  the  vessel  belongs,  number  of  tons,  master's    tat  Statute). 

name,  when  and  where  built,  or  condemned  as  prize,  referring  to  builder's  certificate, 

judge's  certificate,  or  certificate  of  last  registry  then  delivered  up  to  be  cancelled,  name  and    Sect.  2. 
employment  of  surveying  oflScer,  number  of  decks  and  masts,  her  length  from  the  fore    Requisites  of 
part  of  the  main  stem  to  the  after  part  of  the  stern  post  alofl,  her  breadth  at  the  broadest    Certificate 
part,  stating  whether  that  be  above  or  below  the  main  wales,  height  between  decks  if  more   or  Registry. 
than  one  deck,  or  depth  in  the  hold  if  only  one  deck,  how  rigged,  description  of  stern, 
carvel  or  clincher,  whether  any  or  no  gallery,  and  kind  of  head,  if  any,  that  the  sub- 
scribing owners  have  consented  to  the  description,  and  caused  sufiScient  security  to  be 
given,  and  that  the  vessel  has  been  duly  registered  at  the  port  o(  The  collector  and 

controller  then  affix  their  signatures,  and  on  the  back  there  is  an  account  of  shares  held 
by  each  of  the  owners  mentioned  and  described  in  the  certificate,  and  which  is  also  signed 
by  the  collector  or  controller. 

Sect  IS  &  14.   No  registry  can  be  made  or  certificate  granted  until  the  following  de-    Sect.  13  &  14. 
claration  be  made  and  subscribed  before  the  persons  authorised  to  make  such  registry    What  is  re- 
and  grant  such  certificate  respectively  by  the  owner  of  such  vessel,  if  such  vessel  belongs   quired  on  the 
to  one  person  only ;  or  in  case  there  shall  be  two  joint  owners,  then  by  both  if  both  be    Part  of  the 
resident  within  twenty  miles  of  the  port  or  place  where  such  registry  is  required,  or  by    Owners  to 
one  if  one  or  both  shall  be  resident  at  a  greater  distance  from  such  port  or  place ;  or  i£  obtain  Regis- 
tbe  number  of  owners  exceed  two,  then  by  the  greater  part,  if  the  greater  number  of  ^y. 
them  shall  be  resident  within  twenty  miles  of  such  port  or  place  as  aforesaid,  not  in  any    t\    ] 
case  exceeding  three  of  such  owners  or  proprietors,  unless  a  greater  number  shall  be    «  j  ^?^   ^ 

desirous  to  join  in  making  and  subscribing  the  declaration  ;  or  by  one  of  such  owners,  if       i^  .^.   ^ 
aU,  or  all  except  one,  shall  be  resident  at  a  greater  distance  :  the  form  of  declaration  then  *  ^ 

Ibllows,  and  by  whom  to  be  made.  .  *^    '. 

In  case  the  required  number  of  joint  owners  or  proprietors  of  any  vessel  do  not  per-    ^  regis- 

flonally  attend  to  make  and  subscribe  the  declaration,  the  owners  who  personally  attend  can       ^* 
sulxxribe  the  declaration,  and  declare  that  the  part  owners  of  such  vessel  then  absent  are 
not  resident  within  twenty  miles  of  such  port  or  place,  and  have  not,  to  the  best  of  their 
knowledge  or  belief,  wilfully  absented  themselves  to  avoid  the  making  the  declaration,  or 
are  prevented  by  illness  from  attending. 

Sect  20.  At  the  time  of  the  obtaining  of  the  certificate  of  registry  sufiicient  security  by    Sect.  20. 
bond  must  be  given  to  his  majesty  by  the  master  and  such  of  the  owners  as  shall  personally    Addition  to 
attend,  such   security  to  be  approved  of  and  taken  by  the  persons  authorised  to  make    declaration  in 
such  registry  and  grapt  such  certificate  of  registry  at  the  port  or  place  in  which  such  (%r-    case  the  re- 
tifieate  shall  be  granted,    in   penalties  varying  from  100/.  to  1000/.,  according  to  the    quired  number 
tonnage,  with  a  condition  that  such  certificate  shall  not  be  sold,  lent,  or  otherwise  disposed    of  owners  do 
of  to  any  person,  and  shall  be  solely  made  use  of  for  tlie  service  of  the  vessel  for  which  it  is    not  attend, 
granted ;  and  that  in  case  such  vessel  shall  be  lost,  or  taken  by  the  enemy,  burnt,  or  broken    -n     ^  ^    i^ 
up,  or  otherwise  prevented  from  returning  to  the  port  to  which  she  belongs,  or  shall,  on      .**""  *°  "J^ 
any  account,  have  lost  and  forfeited  the  privileges  of  a  British  ship,  or  shall  have  been    S/^®"  y-      . 
se^ed  and  legally  condemned  for  illicit  trading,  or  shall  have  been  taken  in  execution  for  .  regis- 

debt  and  sold  by  due  process  of  law,  or  shall  have  been  sold  to  the  crown,  or  shall  under    J7l  ^^^"Z^^^' 
any  circumstances  have  been  registered  de  novo,  the  certificate,  if  preserved,  shall  be    °*"^^'»  **^** 'h® 
delivered  up,  within  one  month  after  the  arrival  of  the  master  in  any  port  or  place  in  his   ^®^^*j*^**®  ™" 
majesty's  dominions,  to  the  collector  and  controller  of  some  port  in  Great  Britain,  or  of        ^ly  made 
tlie  Isle  of  Man,  or  of  the  British  plantations,  or  to  the  governor,  lieutenant  governor,  or    "*®  .        I  *. 
commander  in  chief  for  the  time  being  of  the  islands  of  Guernsey  or  Jersey  j  and  that  if  any    ^'"'*^®  ^'  **1® 
foreigner,  or  any  person  or  persons  for  the  use  and  benefit  of  any  foreigno^  shall  purchase  or    ^^^  *  **'  given 
otherwise  become  entitled  to  the  whole  or  to  any  part  or  share  of  or  any  interest  in  such  ship    ^^i  j  •     ^^^'. 
OE-  vessel,  and  the  same  shall  be  within  the  limits  of  any  port  of  Great  Britain,  or  of  the    celled  m  certain 
Ijslands  of  Guernsey,  Jersey,  or  Man,  or  of  the  British  colonies,  plantations,  islands,  or   c**^** 
territories  aforesaid,  then  and  in  such  case  the  certificate  of  registry  shall,  within  seven  days 
a.f^r  such  purchase  or  transfer  of  property  in  such  vessel,  be  delivered  up  to  the  persons 
AEXthorised  to  make  registry  and  grant  certificate  of  registry  at  such  port  or  place  respectively 
gtm    aforesaid ;  and  if  such  vessel  shall  be  in  any  foreign  port  when  such  purchase  or  trans- 
fer of  property  shall  take  place,  then  that  the  certificate  shall  be  delivered  up  to  the  British 
consul  or  other  chief  British  officer  resident  at  or  nearest  to  such  foreign  port ;  or  if  such 
vessel  shall  be  at  sea  when  such  purchase  or  transfer  of  property  shall  take  place,  then  that 
^tme  certificate  shall  be  delivered  up  to  the  British  consul  or  other  chief  British  officer  at 
^|sc»  foreign  port  or  place  in  or  at  which  the  master  or  other  person  having  or  taking  the 
^fs^rge  or  command  of  such  vessel  shall  first  arrive  after  such  purchase  or  transfer  of 
■ns-opcrty  at  sea  immediately  after  his  arrival  at  such  foreign  port ;  but  if  such  master  or   . 
^^^I^er  person  who  had  the  command  thereof  at  the  time  of  such  purchase  or  transfer  of 
•nropci^y  A^  "^^  ^^^^^  "o^  arrive  at  a  foreign  port,  but  shall  arrive  at  some  port  of  Great 
^^y^i^ain,  or  of  the  islands  of  Guernsey,  Jersey,  or  Man,  or  of  his  majesty's  said  colonies, 
-^|0.rBtations,  islands,  or  territories,  then  that  the  certificate  shall  be  delivered  up,  in  manner 
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Stat.  3  &  4. 
Will.  4.  c.  5S. 
(Ship  Regis- 
try Statute). 

If  ship  at  the 
time  of  re- 
gistry be  at  any 
other  port  than 
that  of  registry, 
the  master  may 
there  give 
bond. 

Sect.  25. 

Builder's  cer- 
tificate of  par- 
ticulars of 
ship. 

Declaration  to 
be  made  there- 
to. 

Sect.  31. 

The  Trans- 
fer. 


Sect.  34. 

Bill  of  sale  not 
void  by  unim- 
portant error  of 
recital.  Sec. 

Bills  of  sale 
not  effectual 
until  produced 
to  officers  of 
customs,  and 
entered  in  the 
book  of  regis- 
try or  of  in- 
tended registry. 


Form  of  in- 
dorsement. 


albreaaid,  within  fburraen  days  after  the  arrival  of  siush  ship  or  vesBel,  or  of  the  person  who 
had  the  command  thereof,  in  any  port  of  Great  Britain,  or  of  the  islands  oi  Gueraaej^ 
Jersey,  or  Man,  or  of  any  of  his  m^esty's  aaid  colonies,  plantations,  islands,  or  territories : 
provided,  that  if  it  shall  happen  that  at  the  time  of  registry  of  any  ship  or  vessel  the  same 
shall  be  at  any  other  port  than  the  port  to  which  she  belongs,  so  that  the  master  of  siieh 
vessel  cannot  attend  at  the  port  of  registry  to  join  with  the  owners  in  sudi  bond,  it  shall  be 
lawful  for  him  to  give  a  separate  bond  to  the  like  effect  at  the  port  where  such  vessel  may 
then  be,  and  the  coUeetor  and  controller  of  such  other  port  shall  transmit  such  bond  to  the 
collector  and  controller  of  the  port  where  such  vessel  is  to  be  registered,  and  sodi  boiifd« 
and  the  bond  also  given  by  the  owner  or  owners,  shall  together  be  of  the  same  effect  agaiiiet 
the  master  and  owner  or  owners,  or  either  of  themi  as  if  they  had  bound  thenoselves  joindy 
and  severally  in  one  bond. 

Sect.  25.  Every  person  who  shall  apply  for  a  certificate  of  the  reglrtry  of  any  ship  or 
vessel  is  required  to  produce  to  the  persons  authorised  to  grant  such  certificate  a  true  and 
full  account,  under  the  hand  of  the  builder  of  such  vessel,  of  the  proper  denominatioo,  and 
of  the  time  when  and  the  place  where  such  vessel  was  built,  and  also  an  exact  aeeocmt  of 
the  tonnage  of  such  vessel,  together  with  the  name  of  the  first  purchaser  or  pnrebaaen 
thereof  (which  account  such  builder  is  hereby  directed  and  required  to  give  under  bis  band 
on  the  same  being  demanded  by  such  person  or  persons  so  applying  for  a  certificate  as 
aforesaid),  and  shidl  also  make  and  subscribe  a  declaration  before  the  person  or  persons 
authorised  to  grant  such  certificate,  that  the  vessel  for  which  such  oertificMte  is  required  is 
the  same  with  that  which  is  so  described  by  the  builder  as  aforesaid. 

Sect.  31 .  When  and  so  often  as  the  property  in  any  vessel,  or  any  part  thereof  bdon^ 
ing  to  any  of  his  majesty's  subjects,  shall,  after  the  registry  thereof,  be  sold  to  any  other  of 
his  majesty's  subjects,  the  same  shall  be  transferred  by  bUl  of  sale  or  other  iostniment  ia 
writing  containing  a  recital  of  the  certificate  of  r^istry  (^  such  vessd,  or  the  principal  con- 
tents thereof,  otherwise  such  transfer  shall  not  be  valid  or  effectual  for  any  purpose  wtnu 
ever,  either  in  law  or  in  equity :  provided,  that  no  bill  of  sale  shall  be  deemed  void  by 
reason  of  any  error  in  such  recital,  or  by  the  recital  of  any  former  certificate  of  ivgisiiy 
instead  of  the  existing  certificate,  provided  the  identity  of  the  ship  or  vessel  intended  in  the 
recital  be  effectually  proved  thereby. 

Sect.  34.  No  bill  of  sale  or  other  instrument  in  writing  shall  be  valid  to  pass  proper^  in 
any  vessel,  or  in  any  share  thereof  or  for  any  other  purpose,  until  such  bill  of  sale  or  other 
instrument  in  writing  shall  have  been  produced  to  the  collector  and  controller  of  the  port 
at  which  such  ship  or  vessel  is  r^stered,  or  to  the  collector  and  controller  of  any  otlxr 
port  at  which  she  is  about  to  be  registered  de  novOf  as  the  case  may  be,  nor  until  sudi  col- 
lector and  controller  respectively  shall  have  entered  in  the  book  of  registry,  or  in  the  book 
of  intended  registry  of  such  vessel,  as  the  case  may  be  (and  which  they  are  respecdvely 
hereby  required  to  do  upon  the  production  of  the  bill  of  sale  or  other  instrument  for 
purpcMe),  the  name,  residence,  and  description  of  the  vendor  or  mortgagor,  or  of 
or  mortgagor  if  more  than  one,  the  number  of  shares  transfored,  the  name,  readence, 
description  of  the  purchaser  or  mortgagee,  or  of  each  purchaser  or  mortgagee,  if  more 
one,  and  the  date  of  the  bill  of  sale  or  other  instrument,  and  of  the  production  of  it ; 
further,  if  such  vessel  is  not  about  to  be  registered  de  notw,  the  collector  and  controller  of 
the  port  where  such  ship  is  registered  shall  and  they  are  hereby  required  to  indorse  the 
aforesaid  particulars  of  such  bill  of  sale  or  other  instrument  on  the  certificate  of  registry  of 
the  said  vessel,  when  the  same  shall  be  produced  to  them  for  that  purpose  in  manner  and 
to  the  effect  following ;  vide/toef , 

**  Custom  House  [port  and  date ;  name,  residence,  and  description  of  vendor  or  morifofsr] 
**  has  transferred  by  [MB  of  sale  or  other  instrument'^  dated  [date,  nwnber  cf  Ams\  to 
*<  [name,  residence,  and  description  of  purchaser,  or  mortgagee], 

$  "  A.  B.  Collector. 

«  C.  D.   ContioUer.* 


Notice  to  com- 
missioners. 


Sect.  35. 
Entry  of  bill 
of  sale  to  be 
valid,  except  in 
certain  cases. 


Sect.  36. 

When  a  bill  of 
sale  has  been 
entered  for  any 


and  forthwith  to  give  notice  thereof  to  the  commissioners  of  customs ;  and  in  esse  the 
collector  agd  controller  shall  be  desired  so  to  do,  and  the  bill  of  sale  or  other  instrnmeot 
shall  be  produced  to  them  for  that  purpose,  then  the  collector  and  controller  are  hereby 
required  to  certify,  by  indorsement  upon  the  bill  of  sale  or  other  instrument,  that  the  psi^ 
ticulars  before  mentioned  have  been  so  entered  in  the  book  of  r^stry,  and  indorsed  opoo 
the  certificate  of  registry. 

Sect.  35.  When  the  particulars  of  any  bill  of  sale  or  other  instrument  by  which  airr 
vessel,  or  any  share  thereof,  shall  be  transferred,  shall  have  been  so  entered  in  the  book  of 
registry,  the  bill  of  sale  or  other  instrument  shall  be  valid  and  effectual  to  pass  the  property 
thereby  intended  to  be  transferred  as  against  all  and  every  person  whatsoever,  and  to  sH 
intents  and  purposes,  except  as  against  such  subsequent  purchasers  and  mortgagees  vho 
shall  first  procure  the  indorsement  to  be  made  upon  the  certificate  of  registry  of  such  dup 
or  vessel  in  manner  herein-aflter  mentioned. 

Sect.  36.  When  and  after  the  particulars  of  any  bill  of  sale  or  other  instrumoit  by  vhic^ 
any  vessel,  or  any  share  thereof,  shall  be  transferred,  shall  have  been  so  entered  in  the  book 
of  registry,  the  collector  and  controller  shall  not  enter  in  the  book  of  registry  the  particolan 
of  any  other  bill  of  sale  or  instrument  purporting  to  be  a  transfer  by  the  same  vendor  or 


SHIPPING.  254.7 

mortgagor  of  the  same  vessel,  or  share  thereof,  to  any  other  person,  unless  thirty  days  shall   Stat.  S  &  4. 
elapse  from  the  day  on  which  the  particulars  of  the  former  bill  of  sale  or  other  instrument   Will.  4.  c.  55^ 
vere  entered  in  the  book  of  registry ;  or  in  case  the  ship  or  vessel  was  absent  f^om  the  port  (Ship  Regis- 
to  which  she  belonged  at  the  time  when  the  particulars  of  such  former  bill  of  sale  or  other  tet  Statute). 

instrument  were  entered  in  the  book  of  registry,  then  unless  thirty  days  shall  have  elapsed   ; 

from  the  day  on  which  the  vessel  arrived  at  the  port  to  which  the  same  belonged ;  and  in  shares,  thirty 
case  the  particulars  of  two  or  more  such  bills  of  sole  or  other  instruments  as  aforesaid  shall  days  shall  be 
at  any  time  have  been  entered  in  the  book  of  registry  of  the  said  vessel,  the  collector  and  aUowed  for  in* 
controller  shall  not  enter  in  the  book  of  registry  the  particulars  of  any  other  bill  of  sale  or   dorsing  the 
other  instrument  as  aforesaid,  unless  thirty  days  shall  in  like  manner  have  elapsed  from  the  certificate  of 
day  on  which  the  particulars  of  the  last  of  such  bill  of  sale  or  other  instrument  were  entered   registry,  before 
in  the  books  of  registry,  or  from  the  day  on  which  the  vessel  arrived  at  the  port  to  which   any  other  bill 
she  belonged,  in  case  of  her  absence  as  aforesaid ;  and  in  every  case  where  there  shall  at  any  of  sale  for  the 
time  happen  to  be  two  or  more  transfers  by  the  same  owner  of  the  same  property  in  any  same  shall  be 
vessel  entered  in  the  book  of  registry,  the  collector  and  controller  are  hereby  required  to  entered, 
indorse  upon  the  certificate  of  registry  of  such  vessel  the  particulars  of  that  bill  of  sale  or 
other  instrument  under  which  the  person  claims  property,  who  shall  produce  the  certificate 
of  registry  for  that  purpose  within  thirty  days  next  after  the  entry  of  his  said  bill  of  sale  or 
other  instrument  in  the  book  of  registry  as  aforesaid,  or  within  thirty  days  next  after  the 
return  of  the  said  vessel  to  the  port  to  which  she  belongs,  in  case  of  her  absence  at  the  time 
of  such  entry  as  aforesaid ;  and  in  case  no  person  or  persons  shall  produce  the  certificate  of 
r^istry  within  either  of  the  said  spaces  of  thirty  days,  then  it  shaJl  be  lawful  for  the  col- 
lector and  controller,  and  they  are  hereby  required,  to  indorse  upon  the  certificate  of  registry 
the  particulars  of  the  bill  of  sale  or  other  instrument  to  such  person  as  shall  first  produce 
the  eertificate  of  registry  for  that  purpose,  it  being  the  true  intent  and  meaning  of  this  act, 
that  the  several  purchasers  and  mortgagees  of  such  vessel,  or  share  thereof,  when  more  than 
one  appear  to  claim  the  same  property,  or  to  elaim  Mcurity  on  the  same  property,  in  the 
same  rank  and  degree,  shall  have  priority  one  over  the  other,  nut  according  to  the  respective 
times  when  the  particulars  of  the  bill  of  sale  or  other  instrument  by  which  such  property 
was  transferred  to  them  were  entered  in  the  book  of  registry,  but  according  to  the  time 
when  the  indorsement  is  made  upon  the  certificate  of  registry :  provided,  that  if  the  certifi-   Provision  in 
eate  of  r^istry  shall  be  lost  or  mialmd,  or  shall  be  detained  by  any  person  whatever,  so  that  case  certificate 
the  indorsement  cannot  in  due  time  be  made  thereon,  and  proof  thereof  shall  be  made  by  be  mislaid. 
the  purchaser  or  mortgagee,  or  his  known  agent,  to  the  satisfaction  of  the  commissioners  of 
hia  majesty's  customs,  tiie  commissioners  may  grant  such  further  time  as  to  them  shall 
i|>|»i  HI  niMtiwaiy  fyt  the  reoovery  of  the  certificate  of  registry,  or  for  the  registry  de  novo 
oi  the  said  vessel  under  the  proviatons  of  this  act,  and  thereupon  the  collector  and  controller 
shall  make  a  memorandum  in  the  book  of  registers  of  the  further  time  so  granted,  and 
daring  such  time  no  other  bill  of  sale  shall  be  entered  for  the  transfer  of  the  same  vessel,  or 
the  share  thereof 

Sect.  37.  If  the  eertificate  of  registry  of  such  vessel  shall  be  produced  to  the  collector  and    Sect.  37. 
controller  of  any  port  where  she  may  then  be,  after  any  such  bill  of  sale  shall  have  been   Bills  of  sale 
recorded  at  the  port  to  which  she  belongs,  together  with  such  bill  of  sale,  containing  a   ifmy  \)q  pro. 
notification  of  such  record,  signed  by  the  collector  and  controller  of  such  port  as  before   duced  after 
directed,  the  collector  and  controller  of  such  other  port  may  indorse  on  such  certificate  of  entry  at  other 
registry  (being  required  so  to  do)  the  transfer  mentioned  in  such  bill  of  sale,  and  such  col-   ports  than  those 
lector  and  eontroller  shall  give  notice  thereof  to  the  collector  and  controller  of  the  port  to  %q  which  ves« 
wrhich  such  vessel  belongs,  who  shall  recoj^  the  same  in  like  manner,  as  if  they  had  made   geU  belong,  and 
such  indorsement  themselves,  but  inserting  the  name  of  the  port  at  which  such  indorsement   transfers  in- 
-vrafl  made :  provided,  that  the  collector  and  controller  of  such  other  port  shall  first  give   dorsed  on  cer- 
notice  to  the  collector  and  controller  of  the  port  to  which  such  vessel  belongs  of  such  requi-   tificate  of  regis- 
sktion  made  to  them  to  indorse  the  certificate  of  registry,  and  the  collector  and  controller  of  try. 
the  port  to  which  such  vessel  belongs  shall  thereupon  send  infornuition  to  the  collector  and 
con^roller  of  such  other  port,  whether  any  and  what  other  bill  or  bills  of  sale  have  been  re- 
corded in  the  book  of  the  registry  of  such  vessel ;  and  the  collector  and  controller  of  such 
other  port,  having  such  information,  shall  proceed  in  manner  directed  by  this  act  in  all 
respects  to  the  indorsing  of  the  certificate  of  registry  as  they  would  do  if  such  port  were  the 
port  to  which  such  vessel  belonged. 

Sect.  41.  If  the  vessel,  or  the  share  of  any  owner  thereof,  who  may  be  out  of  the  king-    Sect.  41. 
dom,  shall  be  sold  in  his  absence  by  his  known  agent  or  corre^x)ndent,  under  his  directions   Vessels  or 
either  expressed  or  implied,  and  acting  for  his  interest,  and  such  agent  who  shall  have  ex-   shares  sold  in 
ecu  ted  a  bill  of  sale  to  the  purchaser  of  the  whole  of  such  vessel,  or  of  any  share  thereof,   the  absence  of 
sfaall  not  have  received  a  legal  power  to  execute  the  same,  the  commissioners  of  his  migesty's   owners  without 
eufltoms  may,  upon  application  made  to  them,  and  proof  to  their  satisfaction  of  the  fair  formal  powers. 
dealings  of  the  parties,  permit  such  transfer  to  be  registered,  if  registry  de  novo  be  necessary, 
onr  to  be  recorded  and  indorsed,  as  if  such  legal  power  had  been  produced ;  and  if  any  bill 
of  sale  cannot  be  produced,  or  if  by  time,  absence,  or  death  of  parties  concerned,  it  cannot 
be  proved  that  a  bill  of  sale  for  any  share  or  shares  in  any  ship  or  vessel  had  been  executed, 
and  registry  de  novo  of  such  ship  or  vessel  shall  have  become  necessary,  the  commissioners 
upon  proof  to  their  satisfaction  of  the  fair  dealings  of  the  parties,  permit  such  ship  or 
(el  to  be  registered  de  novo  in  like  manner  as  if  a  bill  of  sale  for  the  traasfer  of  such  share 
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I^AT.  3  &  4 

Will.  4.  c.  55. 
(Ship  Rkg(s- 
T&r  Statute). 


Sect.  42. 

Transfer  by 
way  of  mort- 
gage. 

Mortgagee  not 
to  be  deemed 
an  owner. 


Sect.  43. 

Transfers  of 
ships  for  se- 
curity of  debts 
being  regis- 
tered, rights  of 
mortgagee  not 
affected  by  any 
act  of  bank- 
ruptcy of  mort- 
gagor, &c. 

Sect.  11. 

When  and 
HOW  Registrt 

Da  NOVO  IS  TO 
fiK  MADE. 

Port  to  which 
vessels  shall  be 
deemed  to  be- 
long. 

Change  of  sub- 
scribing owners 
to  require 
registry  de  novo. 

If  registry  de 
novo  cannot  be 
made,  ship  may 
go  one  voyage 
with  permis- 
sion indorsed 
on  certificate  of 
registry. 


Sect.  26. 

Certificate  of 
registry  lost  or 
mislaid,  com- 
missioners may 
permit  regis- 
try  de  novo. 


or  shares  had  been  produced :  provided  that  good  and  sufficient  security  be  given  to  produce 
a  legal  power  or  bill  of  sale  within  a  reasonable  time,  or  to  abide  the  future  claims  of  the 
absent  owner ;  and  such  bond  shall  be  available  for  the  protection  of  his  interest,  in  additioa 
to  any  powers  or  rights  which  he  may  have  in  law  or  equity  against  the  vessel,  or  ag^iasc 
the  parties  concerned,  until  he  shall  have  received  full  indemnity  for  any  loss  or  injury  sus* 
tained  by  him. 

Sect.  42.  When  any  transfer  of  any  vessel,  or  of  any  share  thereof,  shall  be  made,  either  by 
way  of  mortgage,  or  of  assignment  to  a  trustee  for  the  purpose  of  selling  the  same  for  the  pay- 
ment of  any  debt,  the  collector  and  controller  of  the  port  where  the  vessel  is  roistered  shall, 
in  the  entry  in  the  book  of  registry',  and  also  in  the  indorsement  on  the  certificate^  state  that 
such  transfer  was  made  only  as  a  security  for  the  payment  of  debts,  or  by  way  of  mortgage^ 
or  to  that  effect  ( 1 ) ;  and  the  person  to  whom  such  transfer  shall  be  made,  or  any  other  penoo 
claiming  under  him  as  a  mortgagee,  ur  a  trustee  only,  shall  not  by  reason  thereof  be  deemed 
to  be  the  owner  of  such  vessel,  or  share  thereof,  nor  shall  the  person  making  such  traosfier 
be  deemed  by  reason  thereof  to  have  ceased  to  be  an  owner  of  such  vessel,  any  more  thaa  if 
no  such  transfer  had  been  made,  except  so  far  as  may  be  necessary  for  the  purpose  of 
rendering  the  vessel  or  share  so  transferred'available  by  sale  or  otherwise  for  the  payment 
of  the  debt 

Sect.  43.  When  any  transfer  of  any  vessel,  or  of  any  share  thereof,  shall  have  been  made 
as  a  security  for  the  payment  uf  any  debt,  either  by  way  of  mortgage  or  of  assignment  as 
aforesaid,  and  such  transfer  shall  have  been  duly  registered,  the  interest  of  the  mortgagee 
or  other  assignee  shall  not  be  affected  by  any  act  of -bankruptcy  committed  by  such  mortp 
gagor  or  assignor  after  the  time  when  such  mortgage  or  assignment  shall  have  been  so 
registered,  notwithstanding  such  mortgagor  or  assignor  at  the  time  he  shall  so  become 
bankrupt  shall  have  in  his  possession,  order,  and  disposition,  and  shall  be  the  reputed 
owner  of  the  vessel,  or  share  thereof,  but  that  such  mortgage  or  assignment  shall  be 
preferred  to  any  right,  claim,  or  interest  which  may  belong  to  the  assignee  of  such  bank- 
rupt. 

Sect  1 1 .  Every  vessel  shall  be  deemed  to  belong  to  some  port  at  or  near  to  which  some 
or  one  of  the  owners,  who  shall  make  and  subscribe  the  declaration  required  bj  this  ad 
before  registry  be  made,  shall  reside ;  and  whenever  such  owner  shall  have  transferred  his 
share  in  such  vessel,  the  same  shall  have  been  r^^tered  de  novo  before  such  vessel  shall 
depart  from  the  port  to  which  she  shall  then  belong,  or  from  any  other  port  which  shall  be 
in  the  same  part  of  the  United  Kingdom,  or  the  same  colony,  plantation,  island,  or  territofy 
as  the  said  port  shall  be  in :  provided,  that  if  the  owner  cannot  in  sufficient  time  con^y 
with  the  requisites  of  this  act,  so  that  registry  may  be  made  before  it  shall  be  necessary  fiir 
such  vessel  to  depart  upon  another  voyage,  the  collector  and  controller  of  the  port  where 
such  vessel  may  then  be,  may  certify  upon  the  back  of  the  existing  certificate  of  re^siiy, 
that  the  same  is  to  remain  in  force  for  the  voyage  upon  which  the  vessel  is  then  about  to 
depart :  provided,  that  if  any  vessel  shall  be  built  in  any  of  the  colonies,  plantations^  islaodi, 
or  territories  iil  Asia,  Africa,  or  America,  to  his  migesty  belonging,  for  owners  residing  ia 
the  United  Kingdom,  and  the  master  of  such  vessel,  or  tlje  agent  for  the  owner  tfaereoC 
shall  have  produced  to  the  collector  and  controller  of  the  port  at  or  near  to  whidi  such  ship 
or  vessel  was  built,  the  certificate  of  the  builder  required  by  this  act,  and  shall  have  made 
and  subscribed  a  declaration  before  such  collector  and  controller  of  the  names  and  deKfip- 
tions  of  the  principal  owners  of  such  vessel,  and  that  she  is  the  identical  venel  mentioocd 
in  such  certificate  of  the  builder,  and  that  no  foreigner,  to  the  best  of  his  knowledge  and 
belief,  has  any  interest  therein,  the  collector  and  controller  of  such  port  shall  cause  suck 
vessel  to  be  surveyed  and  measured  in  like  manner  as  is  directed  for  the  purpose  of  register- 
ing any  vessel,  and  shall  give  the  master  of  such  vessel  a  certificate  under  their  bandar  and 
seals,  purporting  to  be  under  the  authority  of  this  act,  and  stating  when  and  where  and  by 
whom  such  ship  or  vessel  was  built,  the  description,  tonnage,  and  other  particulars  required 
on  registry  of  any  vessel,  and  such  certificate  shall  have  all  the  force  and  virtue  of  a 
cate  of  registry  under  this  act  during  the  term  of  two  years,  unless  such  ship  shall 
arrive  at  some  place  in  the  United  Kingdom ;  and  such  collector  and  controller  diall 
mit  a  copy  of  such  certificate  to  the  commissioners  of  his  migesty*s  customs. 

Sect  26.  If  the  certificate  of  registry  of  any  vessel  shall  be  lost  or  mislaid,  so  that  tiie 
same  cannot  be  found  or  obtained  for  the  use  of  such  vessel  when  needful,  and  proof 
thereof  shall  be  made  to  the  satisfaction  of  the  commissioners  of  his  m^'esty's  customs,  such 
commissioners  shall  and  may  permit  such  vessel  to  be  registered  de  novoy  and  a  certificate 
thereof  to  be  granted  :  provided,  that  if  such  vessel  be  absent  and  far  distant  from  the  poat 
to  which  she  belongs,  or  by  reason  of  the  absence  of  the  owner  or  of  any  other  impcdimeot 
registry  of  the  same  cannot  then  be  made  in  sufficient  time,  such  commi^ioners  diall  mad 
may  grant  a  license  for  the  present  use  of  such  vessel,  which  license  shall,  for  the  time  and 
to  Uie  extent  specified  therein  and  no  longer,  be  of  the  same  force  and  virtue  as  a  oertiiioate 


(1)  The  mortgagor  does  not  cease  to  be     mortgaged, 
owner,  and  the  mortgagee  has  a  distinct  in-     Ad.  193. 
terest  to  the  extent,  prima  facie,  of  the  value 
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oF  registry  granted  under  this  act :  provided,  that  before  such  registry  de  novo  be  made,    Stat.  S  &  4 
the  owner  and  master  shall  give  bond  to  the  commissioners  in  such  sum  as  to  th)em  shall    Will.  4.  c.  55. 
seem  fit,  with  a  condition  that  if  the  certificate  of  registry  shall  at  any  time  afterwards  be    (Ship  Reuis- 
found,  the  same  shall  forthwith  be  delivered  to  the  proper  officers  of  his  majesty's  customs   trt  Statute). 

to  be  cancelled,  and  that  no  illegal  use  has  been  or  shall  be  made  thereof  with  his  or  their    

privity  or  knowledge ;    and  further,  that  before  any  such  license  shall  be  granted,  the 
master  of  such  vessel  shall  also  make  and  subscribe  a  declaration  that  the  same  has  been 
registered  as  a  British  ship,  naming  the  port  where  and  the  time  when  such  registry  was 
made,  and  all  the  particulars  contained  in  the  certificate  thereof,  to  the  best  of  his  know. 
ledge  and  belief,  and  shall  also  give  such  bond,  and  with  the  same  condition  as  is  before 
mentioned :  provided,  that  before  any  such  license  shall  be  granted,  such  vessel  shall  be 
surveyed  in  like  manner  as  if  a  registry  de  novo  were  about  to  be  made  thereof;  and  the 
certificate  of  such  survey  shall  be  preserved  by  the  collector  and  controller  of  the  port  to 
which  such  vessel  shall  belong ;  and  in  virtue  thereof  the  commissioners  are  required  to    Declaration  to 
permit  such  vessel  to  be  registered  after  her  departure,  whenever  the  owner  shall  personally   be  made  before 
attend  to  take  and  subscribe  the  declaration  required  by  this  act  before  registry  be  made,   license  be 
and  shaU  also  comply  with  all  other  requisites  of  this  act,  except  so  far  as  relates  to  the   granted. 
bond  to  be  given  by  the  master  of  such  vessel ;  which  certificate  of  registry  the  said  com- 
missioners shall  and  may  transmit  to  the  collector  and  controller  of  any  other  port,  to  be 
by  them  given  to  the  master  of  such  vessel  upon  his  giving  such  bond,  and  delivering  up 
the  license  which  had  been  granted  for  the  then  present  use  of  such  vessel. 

Sect  28.   If  any  vessel,  after  she  shall  have  been  rq^stered,  shall  be  altered  so  as  not  to    Sect.  28. 
eorrespond  with  all  the  particulars  contained  in  the  certificate  of  her  registry,  in  such  case    g^ip  altered  in 
such  vessel  shall  be  registered  de  novo  as  soon  as  she  returns  to  the  port  to  which  she   certain  manner 
belongs,  or  to  any  other  port  which  shall  be  in  the  same  part  of  the  United  Kingdom,    ^  y^  registered 
island,  or  territory,  as  the  said  port  shall  be  in,  on  failure  whereof  such  vessel  shall  to  all   ^  novo. 
intents  and  purposes  be  considered  and  deemed  and  taken  to  be  a  vessel  not  duly  registered. 

Sect.  38.  If  it  become  necessary  to  roister  any  vessel  de  novo,  and  any  share  of  such  Sect.  38. 
"vessel  shall  have  been  sold  since  she  was  last  registered,  and  the  transfer  of  such  share  shall 
not  have  been  recorded  and  indorsed  in  manner  herein-before  directed,  the  bill  of  sale  . 
thereof  shall  be  produced  to  the  collector  and  controller  of  his  majesty's  customs,  who  are 
to  make  r^stry  of  such  vessel,  otherwise  such  sale  shall  not  be  noticed  in  such  registry 
tie  uovo  except  as  herein>after  excepted :  provided,  that  upon  the  future  production  of  such 
bill  of  sale  and  of  the  existing  certificate  of  registry,  such  transfer  shall  and  may  be  re- 
csorded  and  indorsed  as  well  after  such  registry  de  novo  as  before. 

Sect.  39.  If  upon  any  change  of  property  in  any  vessel,  the  owner  shall  desire  to  have    Sect.  39. 
the  same  registered  de  novo,  although  not  required  by  this  act,  and  the  owner  or  proper    Upon  change 
number  of  owners  shall  attend  at  the  custom-house  at  the  port  to  which  such  ship  or  vessel   gf  property 
belongs  for  that  purpose,  it  shall  be  lawful  for  the  collector  and  controller  of  his  migesty's   registry  de  novo 
customs  at  such  port  to  make  registry  de  novo  of  such  ship  or  vessel  at  the  same  port,  and    nmy  be  granted 
to  grant  a  certificate  thereof,  the  several  requisites  herein-before  in  this  act  mentioned  and  if  desired  al- 
directed  being  first  duly  observed  and  complied  with.  though  not  re- 

Sect.  21.  When  the  master  or  other  person  having  or  taking  the  charge  or  command  of  quired  by  law. 
any  vessel  roistered  shall  be  changed,  the  master  or  owner  bf  such  vessel  shall  deliver  to    ^ 
the  person  authorised  to  make  such  registry,  and  grant  such  certificates  of  registry  at  the      ^    ' 
port  where  such  change  shall  take  place,  the  certificate  of  registry  belonging  to  such  vessel,   What  is  rb- 
-vebo  shall  thereupon  indorse  and  subscribe  a  memorandum  of  such  change,  and  shall  forth-    quired  upon 
irith  give  notice  of  the  same  to  the  proper  ofiicer  of  the  port  or  place  where  such  vessel   ''^^  Change 
vrB»  last  registered,  who  shall  likewise  make  a  memorandum  of  the  same  in  the  book  of  of  a  Master. 
i^gisters,  and  shall  forthwith  give  notice  thereof  to  the  commissioners  of  customs  :  provided, 
that  before  the  name  of  such  new  master  shall  be  indorsed  on  the  certificate  of  registry,  he 
shall  give  a  bond  in  the  like  penalties  and  under  the  same  conditions  as  are  contained  in 
the  bond  herein-before  required  to  be  given  at  the  time  of  registry. 
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SLANDER- 

1.  Gekerallt,  pp.  2551—2553. 

Dejbud—^  When  words  on  actumahU — Malice  rtfutn'te  to  grottmd  a»  adum  far  isonU 

—  RuUm  aa  bud  down  hy  Chief  Justice  De  Grey,  hy  which  the  eomrte  ddenoMt 
whether  words  spoken  of  another  be  acHonable  —  MaUee  im  fact  and  maKee  m 
law  *-  CoMSTRUCTioN  OF  SLANnxKous  WORDS  ■—  The  oourt  wUl  coustme  sUmderou 
words  hy  the  ordinary  rules  — •  Words  should  be  construed  in  reference  to  the  Mtfr- 
jed-matter^-^  Judgment  of  Lord  Dentnan  in  Read  r.  Ambridge  —  Words  not  ist- 
puHng  crime  —  Words  eonveyiny  a  charge  either  of  felony  or  fraud. 

2.  Words  Actionable  from  their  bringing  the  Person  of  whom 

THEY     ARE     SPOKEN     INTO     DaNGER     OF      LEGAL      PuNISHHEHT, 

pp.  2554<,  2555. 

3.  Words  spoken  in  Derogation  of  a  Person  in  any  Office  of 

Dignity,  Trust,  or  Profit,  pp.  2555—2557. 

4s  Words    which  operate  to  exclude  a   Person   from  Society, 
pp.  2557,  2558. 

5.  Words  which  injure  another  in  his  Profession,  Trade,  or 

Servitude,  pp.  2558 — 2560. 

6.  Slander  of  Title,  pp.  2560,  2561. 

7..  Words  not  in  themselves  actionable,  but  which  become  so,  by 
REASON  OF  SPECIAL  Damage,  pp.  2561 — ^2563. 

8.  Republication  of  another's  Slander,  pp.2563,  2564. 

Judgments  of  Mr,  Baron  Alderson  in  Bennett  o«  Bennett,  and  of  Lord  Keaym  m 
Davis  9.  Lewis. 

9.  Privileged  Communications^  pp.  2564 — 2566. 

Confidential  communicatioTis  —  Words  spoken  from  a  motive  of  friendship  or  omdien 

—  Repetition  of  confidential  cammunicatiotu  to  a  third  party —  UnsoUdted  earn' 
munications  —  Language  used  in  a  court  of  justice  —  Charging  another  i^ 
reasonable  grounds  with  theft — Information  to  an  inquest — Commuuiestieut 
rather  to  compromise  a  felony,  than  to  promote  inquiry. 

10.  Declaration  AND  Pleadings,  pp.*  2566 — 2572. 

Fork  or  ▲ctiok  —  Venue  —  Parties— Partners '■^  Husband  and  wi/e  —  Ijibcci* 
XEMT  —  Statement  of  the  slanderous  words  —  Innuehboes  —  GeneroBy  — 
After  verdict  malice  wiU  be  presumed —  If  a  good  inmuendo  he  not  smppertsibf 
evidence,  resort  cannot  be  had  to  another  meaning  —  Where  innmemdo  net  hen* 
out  by  the  other  parts  of  the  count  —  Itmuendo  not  warrant  by  the  words  tfdu 
colloquium —  Where  innuendo  may  be  rgected  as  surplusage —  When  iwntads 
cannot  without  aid  enlarge  the  sense  of  the  words — Where  U  does  not  appear  uhAer 
the  words  were  spoken  of  legal  or  iUegal  trasuactions  —  When  it  does  net  sfff^t 
that  words  were  spoken  of  plaintiff  in  the  way  of  his  trade  —  Innuendo  eekayief 
the  natural  meaning  of  the  words  used —  When  innuendo  bad  as  intredudaf 
new  facts  —  Statement  of  damages  —  AMEKDBfENT  or  Declakatiok  —  Plias- 
INGS — General  issue  —  Pteas  in  bar  •*-  R^ilication. 
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11.  Evidence^  pp.2572 — 2580. 

Words  uted  must  be  proved  —  Proofs  by  plaintiff  under  the  pica  of  **  iwrf  guilty  "  — 
When  material  part  of  the  words  dedared  upon  is  proved^  the  verdict  must  be  for 
the  piaintiff —  Distinctions  between  the  law  of  evidence  and  the  law  of  slander  — • 
Judgment  of  Chief  Justice  Bushe  in  Black  v.  Holmes  —  When  the  jury  ought  to 
he  directed  either  to  find  or  negative  malice  in  lawy  or  malice  in  fact  —  Where  the 
Judge  not  bound  to  tell  the  Jury  upon  a  certain  state  of  facts,  that  (Acy  hhovUdfind 
for  the  piaintiff —  Jury  can  consider  the  whole  of  the  conversation  to  ascertain 
whether  particular  words  are  qualified  -^  What  is  ▲  variance  »  Not  sufficient 
to  prove  equivalent  words  of  slander —  Words  spoken  in  the  second  person  will  not 
support  words  in  the  third  person  —  Proof  exceeding  statement  no  variance  —     4 
Words  laid  coneeming  a  thing  present,  proof  of  a  thing  not  present  -*-  Words  eX' 
pressing  opinion  —  Allegation  of  an  assertion  of  fact  not  supported  by  proof  of 
the  speaher^s  belief '—  Allegation  of  words  spoken  affirmatively  not  maintained  by 
proof  of  interrogatories  —  Allegation  of  felony  not  estaMished  by  proof  of  a  tortious 
conversion  —  What  is   vot  a  takiavcs — Allegation  only  partially  proven — 
Malice  of  the  defendant  —  Words  spoken  at  different  times  —  Writ  of  inquiry 
issued  in  a  former  suit  for  slander  —  Indictment  preferred  by  defendant  against 
plaintiff —  Evidence  of  words  spoken  to  third  parties  —  Physician  must  shew  he 
is  authorised  to  practise  —  Medical  books — General  evidence  of  good  and  bad  cha- 
racter  —  Public  reports  —  Special  damage  —  Evidence  of  special  damage  cannot 
he  given  unless  expressly  alleged  —  The  plaintiff  can  only  give  the  evidence  of 
persons  who  heard  the  dander  from  the  defendant —  In  an  ctction  by  B.  against 
C.  for  slander  uttered  Inf  C.  to.  A.,  A.  is  a  competent  witness  —  Mitigation  of 
DAMAGES  —  When  iru^  of  defamatory  matter  can  and  cannot  be  given  in  evi- 
dence under  the  plea  of  not  guHiy  —  Words  given  in  evidence  by  plaintiff,  but  not 
mentioned  in  the  declaration  —  Waver  of  action. 

12.  Limitation  of  Action  —  Rule  to   inspect  an  alleged  slan- 

derous Letter — New  Trial — Amendment  of  Record  under 
Stat.  3  &  4  Will.  4.  c.  42.  s.  24-.  —  Damages  —  Payment  of 
Money  into  Court  —  Costs,  pp.  2580 — 2582. 


I.   CjENERALLY.  Generally. 

Slander  is  the  defaming  a  man  in  his  reputation  by  speaking,  or  the  ren-  De6ned. 
dering  him  an  object  of  ridicule,  from  whence  any  injury  in  character,  or 
property,  or  feeling  arises,  or  may  arise,  to  him.(l) 

An  action  for  slander  may  be  maintained  for  such  words  as  are  in  them-   When  words 
selves  actionable,  or  such  as  become  so  by  reason  of  some  special  damage  **"*  *c*»onable. 
arising  from  them.  (2)   And  words  imputing  a  crime  are  actionable,  though 
they  describe  it  in  vulgar  language,  and  not  in  technical  terms.  (3) 

Malice  is  necessary  to  ground  an  action  for  words ;  and  if  it  bo  proved  Malice  requi- 
that  they  were  spoken  hondjidey  and  without  malice,  no  action  can  be  sup-  an^a^i^T"^ 
ported  for  the  speaking  of  them,  though  they  be  false  and  actionable  in  words. 
themselves,  and  that  consequential  injury  has  resulted  to  the  party  there- 
from. (4) 

In  OnsloiD  y.Horne  (Clerk)  (5)  Chief  Justice  De  Grev  said,  <•  As  far  Rules  as  laid 
as  I  can  collect  from  determinations  in  actions  for  words,  there  seems  to  justice  De 
be  two  general  rules,  whereby  courts  of  justice  have  governed  themselves.  Grey,  by  which 
in  order  to  determine  words  spoken  of  another  to  be  actionable.  ***®  courts  de- 

-^  tennme.  whe-» 

**  The  first  rule  is,  that  the  words  must  contain  an  express  imputation  of  ther  words 
some  crime  liable  to  punishment,  some  capital  offence,  or  other  infamous  >pokenofan. 

other  be  ac- 
tionable. 
(1),  Vide  anti,  2221—2224.  tit.  Libel.  (4)  Bromage  v  Prosser,  4  B.  &  C.  247.   1 

(2)  Hclt  V.  Scholefidd,  6  T.  R.  691.  C.  &  P.  475.     Penfold  y.  WestcoU,  2  N.  R. 

(3)  Cklman  y.  Godwin,  3  Doug.  90.     2     335. 

B.  &  C.  285.  n.  (5)  3  Wils.  186. 
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Gknerallt. 


Malice  in  fact> 
and  malice  in 
law. 


Construction 

OF  SLANDCaoUS 

Words. 

The  court  will 
construe  slan- 
derous words 
by  the  ordinary 
rules. 


Words  should 
be  construed  in 
reference  to  the 
subject-matter. 


crime  or  misdemeanour ;  and  the  charge  upon  the  person  spoken  of,  mast 
be  precise." 

"  The  second  general  rule  is,  that  words  are  actionable  when  spoken  of 
one  in  an  office  of  profit,  which  may  probably  occasion  the  loss  of  his  office, 
or  when  spoken  of  persons  touching  their  respective  professions,  trades,  and 
business,  and  do  or  may  probably  tend  to  their  damage." 

In  Lumby  \,Allday{l)  Mr.  Baron  Bayley  seems  to  have  qualified  the 
above  rules,  when  he  observed,  "  Every  authority  which  I  have  been  enabled 
to  find,  either  shews  the  want  of  some  general  requisite,  as  honesty,  capaeitj, 
fidelity,  &c.,  or  connects  the  imputation  with  the  plaintiff's  office,  trade,  or 
business." 

The  law  recognises  in  actions  of  slander  two  descriptions  of  malice,  viz. 
malice  in  fact,  and  malice  in  law. 

Malice  in  common  acceptation  means  ill-will  against  a  person ;  but  in  its 
legal  sense  it  means  a  wrongful  act,  done  intentionally,  without  just  caose 
or  excuse. 

In  an  ordinary  action  for  words,  it  is  sufficient  to  charge,  that  the  de- 
fendant spoke  them  falsely ;  it  is  not  necessary  to  state,  that  they  were  spoken 
maliciously.  (2) 

But  in  actions  for  such  slander  as  is  prima  facie  excusable,  on  account  of 
the  cause  of  speaking  or  writing  it,  as  in  the  case  of  servants*  characters, 
confidential  advice,  or  communications  to  persons  who  ask  it,  or  have  a  right 
to  expect  it,  malice  in  fact  must  be  proved  by  the  plaintiff.  (3) 

Slanderous  words  are  construed  by  their  ordinary  meaning  and  common 
acceptation.  (4") 

And  where  slanderous  words  are  capable  of  two  senses  or  meanings,  the 
one  least  defamatory  will  be  preferred.  (5) 

In  Woolnoih  v.  Meadows  (6)  Mr.  Justice  Le  Blanc  said,  *<  It  is  not  suffi- 
cient to  shew  by  argument,  that  the  words  will  admit  of  some  other  mean- 
ing ;  but  the  court  must  understand  them  as  all  mankind  would  understand 
them ;  and  we  cannot  understand  them  differently  in  court  from  what  diey 
would  do  out  of  court" 

When  words  are  spoken  which  bear  an  imputation  of  slander,  or  with  aa 
intention  to  defame,  the  court  will  not  strain  to  find  an  innocent  meanii^ 
for  them  (7) ;  so  on  the  other  hand  they  will  not  put  a  forced  construction 
of  guilt  on  words  which  may  bear  an  innocent  meaning  (8) :  in  fact,  the 
words  will  be  taken  with  reference  to  the  subject-matter  in  allusion  to  which 
they  were  spoken,  because  words  actionable />rtmayaae  in  themselves  may, 
by  reference  to  that  of  which  they  were  spoken,  not  be  actionable.  (9) 
Words  may  import  a  charge  of  felony,  yet  if  it  appear,  that  the  fact  charged 
could  not  have  happened,  an'action  cannot  be  maintained  (10):  thus,  in 
Jackson  \  Adams {\\)  the  plaintiff  brought  an  action  for  slander,  and  the 
words  spoken  were,  *<  who  stole  the  parish  bell  ropes  ?  "   Innuendo,  that  the 


(1)  1  C.  &  J.  301.     1  Tyrw.  217. 

(2)  Arum.  Styles,  392.     Mercer  v.  Sparhtt 
Owen,  51.   Noy,  35. 

(3)  Edmondson  ▼.  iStevenson,  Bull.  N.  P. 
7.  (a.)    Weatherston  v.  Hawkins^  1  T.  R.  1 10. 

(4)  Carslake  v.  MapUdoram,  2  T.  R.  473. 
Roberts  v.  Campden,  9  East,  93. 

(5)  Holt  V.  SchoUfidd,  6  T.  R.  «9l. 


4. 


(6)  5  East,  473* 

(7)  Ward  v.  Reyndda^  Gilb.  243. 

(8)  Box  V.  Bamaby,  Hob.  117. 

(9)  Oistie  V.  Cowdi,  Pedce^s  N.  P.  C 

(10)  Snagg  v.  Gee,  4  Co.  16.  (a.) 
(11)2  Bing.  N,  C.  402.     9  Scott,  5» 
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plaintiff,  whilst  churchwarden,  had  stolen  the  parish  bell  ropes: — It  was     Gknkrally. 
held,  that  the  churchwarden  had  the  possession  of  the  bell  ropes  belonging 
to  the  church,  and  that  he  could  not  be  guilty  of  stealing  them  ;  and  there- 
fore, no  action  would  lie  for  the  words  spoken,  as  they  did  not  impute  an 
indictable  offence.  ( 1 ) 

Lord  Hobart  says,  the  slander  and  damage  consist  in  the  apprehension  of 
the  hearers  ;  and  in  Gilbert's  cases  on  law  and  equity  (2),  the  rule  laid 
down  is,  that  the  words  shall  be  taken  in  the  sense  in  which  the  hearers  un- 
derstood them.(S) 

Li  Recul  V.  Ambridge  (4)  the  declaration  stated  that  the  defendant,  in  The  question 
conversation  with  one  Collins,  said  to  him  of  the  plaintiff,  "  Do  you  know  ^ordsf  is  n"/°*^ 
that  you  are  extremely  wrong  for  putting  that  damned  thief's  name,  Bill  what  the  party 
Read,  into  your  window ;  he  is  the  most  blasted  thief  in  the  world,  and  ought  ^»ng  them 

,  _  -  .  ,    ,  .  xr  11  1  -       i»  considered 

to  have  been  hung  with  his  aunt  years  ago.     You  may  tell  him  from  me,  their  meaning, 
that  he  is  a  bloody  thief,  and  I  can  prove  it ;  and  he  ought  to  be  hung.   He  by  any  secret 
robbed  Mrs.  Read,  and  I  can  prove  it ;  and  he  ought  to  be  hung."     Lord  h^o^n  ^ind 
Denman,  after  having  stated  to  the  jury,  that  the  first  question  for  their  con-  but  what  he 
sideration  was,  whether  they  thought  the  words  shewed  an  intention  to  im-  ™®*"*  *<>  ^ave 

i»  I  1  1        T    .        .  1     1         1  1         .11  1         1       understood  as 

pute  felony,  observed,  "  It  is  said  that  the  words  evidently  meant,  that  the  their  meaning 
plaintiff  had  robbed  Mrs.  Read  by  injuring  her  in  trade.   But  if  the  defendant  ^V  **>e  party  to 
meant  to  convey  that  meaning,  it  seems  to  me  he  should  have  used  very  dif-  ^^^^  ^^^  ' 
ferent  words.   It  is  not  enough  that  he  had  some  reservation  in  his  own  mind,  judgment  of 
The  question  is,  what  he  meant  to  make  other  people  believe  ?  whether  he  Lord  Denman 
meant  to  have  it  understood  by  others,  that  the  plaintiff  had  comn^itted  i"-^*^^'^"*' 
felony  ?   It  is  said,  that  the  defendant  did  not  mean  to  charge  any  specific 
act  of  theft,  nor  is  it  necessary  that  it  should.     A  man  may  call  another 
'  thief,'  without  meaning  to  state  any  specific  charge,  for  which  he  might 
he  indicted  and  tried.     It  is  said  also,  that  the  defendant  could  not  intend 
to  charge  the  plaintiff  with  stealing,  because  he  said  that  he  ought  to  be 
hanged  with  his  aunt,  who  was  not  hanged  for  theft  but  for  murder.     I  am 
of  opinion,  that  persons  are  not  bound  to   draw  such   nice   distinctions. 
Persons  are  not  bound  to  carry  the  Newgate  calendar  in  their  heads,  and 
to  know  what  particular  crimes  particular  individuals  were  guilty  of:'* —  the 
jary  found  a  nominal  verdict  for  the  plaintiff. 

If  one  call  another  "  thief,"  together  with  many  other  names  of  general  Words  not  im- 
abuse  not  imputing  crime,  and  that  on  no  other  evidence  being  given  to  ex-  P"*'°S  crime. 
plain  the  sense  in  which  the  word  thief  was  used,  the  jury  find  for  the 
plaintiff,  the  court  of  Common  Pleas  will  not  set  the  verdict  aside,  for  the 
action  may  be  maintained  for  the  word  thief.  (5) 

In  an  action  for  words  which  may  be  understood  to  convey  a  charge  Words  convey- 
either  of  felony  or  fraud,  although  they  would  be  actionable  in  the  latter  i^«  *  charge 
sense  as  well  as  the  former,  if  the  declaration  contain  an  innuendo,  that  the  ^j  ^Juj,  ^  °°^ 
defendant  thereby  meant  to  impute  felony  to  the  plaintiff,  this  is  material 
and  must  be  supported  by  evidence.  (6) 

(1)  The  words  so  laid  in  the  declaration  (2)  p.  117. 

were  held  not  to  be  proved  by  evidence  of  a  (3)  Vide  1  Vin.  Abr.  Actions  for  Words, 

conversation  in  which  the  defendant  charged  507.    [A.  b.].      Fleetwood  v.  Curley,   Hob. 

the    plaintiff  with  fraudulently  seUing  the  268. 

ropes  for  a  smaller  sum  than  he  had  given  (4)  6  C.  &  P.  308. 

for  them.    Jackeon  v.  Adams,  2  Bing.  N.  C.  (5)  Pen/old  v.  Wutcotey  2  N.  R.  335. 

402.  (6)  Smith  v.  Carey,  3  Camp.  461. 
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WOKDS  ACTION- 
▲BLS  FROM 
THEX&  B&INOINQ 

TUK  Fbbson  or 

WHOM  THX7 
ABE  8POKBK 

INTO  Davgsb 

or  LEGAL 
PUNISHlfniT. 

Words  must 
charge  a  fact 
to  have  been 
committed. 


2.  Words  actionable  from  their  bringing  the  Person  of  whom 

THEY   ARE   SPOKEN   INTO    DaNGER   OF   LEGAL    PuNISHMENT. 

An  action  lies  if  a  man  maliciously  and  untruly  charge  another  with  aDj 
heinous  act,  the  commission  of  which  would  subject  the  offender  to  legal 
punishment — as  treason,  perjury,  larceny,  forgery,  or  other  infamous  erime 
or  misdemeanour. 

Words  such  as  those  which  are  now  under  consideration  must  charge  a 
fact  to  have  been  committed,  for  to  charge  a  man  with  bad  or  evil  ioleotioos 
is  not  sufficient  (1),  because  the  words  must  import  some  d^ree  of  guilt. 

The  words  <<  you  are  guilty  "  (innuendo  of  the  murder  of  D.  D.)  were 
held,  after  the  verdict,  a  sufficient  charge  of  murder,  though  the  coUoqmum 
were  only  of  the  death.  (2)  The  words  ^*  I  am  thoroughly  convinced  that 
you  are  guilty  (innuendo  of  the  death  of  D.  D.),  and  rather  than  jon 
should  go  without  a  hangman,  I  will  hang  you," — were  also  held  action- 
able. (3) 

The  words,  *<  I  think  the  present  business  ought  to  have  the  most  rigid 
inquiry,  for  he,  the  plaintiff,  murdered  his  first  wife ;  that  is,  he  adminis- 
tered improper  medicines  to  her  for  a  certain  complaint,  which  was  the 
cause  of  her  deaths"  are  actionable,  and^  if  doubtfiil^  the  doubt  is  cured  by 
the  verdict.  (4) 

It  is  not  necessary  to  make  words  actionable,  that  they  endanger  the 
person's  life,  or  charge  him  with  felony ;  for  to  charge  him  with  any  lesser 
crime,  for  which  he  is  liable  to  prosecution,  is  actionable :  thus,  the  words 
<<you  are  a  rogue,  and  I  will  prove  you  a  rogue^  for  you  forged  my 
name  "  (5)  ;  ''  he  was  put  in  the  roundhouse  for  stealing  ducks  at  Crow- 
land  "(fi)\  "  he  robbed  J.  W."(7);  "  you  have  done  an  act,  for  which  I  can 
transport  you  "  (8) ;  and  "  he  is  a  thief,  and  robbed  me  of  my  bricks  *'  (9)) 
are  respectively  actionable ;  but  evidence  is  admissible  on  the  part  of  the 
defendant,  to  shew  the  sense  in  which  the  words  were  used. 

The  defendant  saying  of  the  plaintiff,  that  '<  he  was  under  a  charge  of 
a  prosecution  for  perjury,  and  that  G.  W.  (an  attorney  of  that  name)  had 
the  attorney  general's  directions  to  prosecute  the  plaintiff  for  peijury "  is 
actionable ;  for  after  verdict  (by  which  the  jury  who  are  to  judge  of  the 
intent  of  the  speaker  must  be  taken  to  have  negatived  that  he  meant  to 
speak  of  a  prosecution  for  a  peijury  which  the  plaintiff  had  not  committed) 
the  words,  not  having  been  justified,  must  be  taken  to  be  false ;  and  being 
unqualified  by  any  context,  and  unexplained  by  any  occasion  to  wamnt 
them,  the  law  infers  malice  from  the  falsehood  of  an  accusation  which,  in 
the  common  acceptation  of  the  words,  imputes  perjury  to  the  plaintiff.  (10) 


(1)2  Esp.  N.  P.  1.  Eaton  v.  Allen,  4  Ca 
16.  (b.)     BlantTa  case,  Hutt  18. 

(2)  Peake  v.  Oldham  (in  error),  Cowp. 
275.     2  W.  Black.  960. 

(S)  Ibid. 

(4)  Ford  ▼.  Printroae,  5  D.  &  R.  287. 

(5)  Jones  v.  Heme,  2  Wils.  87. 

(6)  Beavor  v.  Hidesy  ibid.  300. 

(7)  Tmdinson  v.  BrilMebank,  4  B.  &  Ad. 
630.      1  N.  &  M.  455. 


(8)  Curtis  V.  Ckrlts,  4  M.&SC.  337.    lO 
Bing.  477. 

(9)  Shuman  ▼.  DutUm^  10  Bing.  401  4 
M.  &Sc.  174. 

(10)  IZofteittv.  OBiMlnt,9£KC,93.  To 
print  of  any  person  tliat  he  is  a  **  svindkr.* 
is  a  libel,  and  actionable.  J^Anam  v.  Sbmt^ 
1  T.  R.  748. 

A  letter  written  to  a  third  penom  esQi^ 
plaintiff  «  a  villain,"  held  actionable  widmit 
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If  words  which,  by  themselvesy  expressly  charge  a  felony,  be  accom-  Wokdb  action- 
panied  by  an  express  allusion  to  a  transaction  which  merely  amounts  to  a      '^"•'*  ^^' 
breach  of  trust  (1) ;  or,  if  the  transaction  be  a  mere  breach  of  contract  (2),  Words  not 
no  action  will  lie  ;  and  it  seems,  that  words  imputing  evil  inclinations  to  a  Jkdictable  ^ 
man  which  were  never  brought  into  action,  are  also  not  actionable.  (3)  Offence. 

Adjective  words  are  actionable  or  not,  according  as  they  presume  an  act  Adjective 
committed  or  not  (4)  The  words,  f'  his  oath  ought  not  to  be  taken,  for  he  ^^'^^ 
has  been  a  foresworn  man,  and  I  can  bring  people  to  prove  it ;  and  that 
they  who  know  him  will  not  sit  in  the  jury-box  with  him  "  (5) ;  "  you  are  a 
swindler  '*  (6) ;  ''  he  has  defrauded  a  mealman  of  a  roan  horse  "  (7) ;  *<  I 
will  take  him  to  Bow  Street  on  a  charge  of  forgery  "  (8) ;  "  you  are  a  regular 
prover  under  bankruptcies"  (9) ; — are  not  jyer  se  actionable. 


3.  Words  spoken  in  Dbroqation  of  a  Person  in  any  Office  of 

Dignity,  Trust,  or  Profit. 

Words  may  be  actionable  with  regard  io  peers,  public  officers,  and  ma-  Words  spoken 
^trates,  which  would  not  be  so  in  the  case  of  private  or  ordinary  indi-  '**  Dj^ooation 

Vlduals.  IK  ANT  Office 

Respecting  scandcJum  magmztum,  it  is  enacted  by  stat  3  Edw.  1.  c  34.  ^'  Dignity, 
{Westm.  1.)  that  if  any  one  slander  a  peer  or  other  great  person,  he  shall  profit. 
be  punished  by  imprisonment ;  and  by  stat  2  Rich.  2.  c.  5.  the  person   Scandaltm 
injured  may  in  a  qui  tarn  action  recover  damages  for  the  offence.  (10)  nutgnatum. 

Stating  of  the  Marquis  of  Dorchester,  <<  my  lord  is  no  more  to  be  valued 
than  the  dog  that  lies  there,"  was  held  to  be  actionable  (11);  and  in 
Townsend  (Lord)  v.  Hughes  (12),  where  the  defendant  said  of  the  plain- 
tiff, "  he  is  an  unworthy  person,  and  does  things  against  law  and  reason," 
it  was  held,  that  an  action  might  be  supported. 

Although  words  importing  merely  bad  inclinations  are  not  actionable  Magbtrates. 
Yvhen  private  individuals  are  concerned,  it  is  otherwise  in  the  case  of  public 
officers  or  magistrates. 

Thus,  saying'  of  a  justice  of  the  peace  and  deputy  lieutenant,  ^*  he  is  a 
Jacobite,  and  for  bringing  in  the  prince  of  Wales  and  popery  to  the  de- 
stroying of  our  nation  "(^^)>  ^^^^  ^^^^  ^^  ^^  actionable,  although  they  oBly 
charged  inclinations  and  principles.  So,  where  the  words  were  spoken  of 
the  plaintiff  who  was  a  justice  of  the  peace,  ''  You  are  a  rascal,  a  villain,  and 
a  liar^*'  they  were  held  to  be  actionable  when  applied  to  a  person  in  an  office 
of  trust  or  dignity.  ( 14?) 

And  where  the  words  were  spoken  of  Studey,  who  was  a  justice  of  the 

proof  of  special  damage.     Bdl  v.  Stone,  1  B.  (8)  Harrison  v.  Kinff,  4  Price,  46.      7 

St  P.  SSI.  Taunt.  431.     1  B.  &  A.  161. 

(1)  l%omp9on  y.  Bernard,  1  Camp.  48.  (9)  Alexander  v.  Jnffle,  4  M.  &  P.  870. 

(2)  Crietie  v.  Cowell,  Peake*s  N.  P.  C.  4.  S.  C.  nom.  Anple  v.  Alexander,  7  Bing.  119. 

(3)  Harrison  ▼.  Stratton,  4  Esp.  N.  P.  C  (10)   Vide  eiiam  stat  12  Rich.  2.  ell. 
218.  (11)  Probee  ▼.  Dorchester  {Marquis  of), 

(4)  Brittridge's  cote,  4  Co.  18.  (b.)  1  Sid.  23S. 

(5)  HaU  V.  Weeden,  8  D.  &  R.  140.    H6U  (12)  1  Mod.  2S2.     2  ibid.  150. 

-v.  SchoUfidd,  6  T.  K.  691.  (13)  Prince  Y.Howe  (in  error),  1  Bra  P.  C 

(6)  Savile  v.Jardine,  2  Hen.  Black.  531.  64. 

(7)  Richardson  ▼.  Allen  {in  error),  2  Chitt.  (14)  Aston  v.  Bktgraoe,  Str.  617.  2  Ld. 
051.  RAym.  1369. 
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WoBD«  SFOKSM  peacc  of  Devonshire,  "  Stucley  covereth  and  hideth  felonies,  and  is  not 
OF  A^ERsoK***'  worthy  to  be  a  justice  of  peace,"  the  plaintiff  recovered^  for  it  was  against 
IN  ANT  Oppicb   his  oath  of  office,  and  a  good  cause  to  put  him  out  of  the  commission, 

OF  Dignity,         ^^j  ^O  indict  and  fine  him.  (1 ) 

Trust,  <>»-.,  ^   ^  /«  •  t 

Profit.  But  where  the  words  do  not  charge  the  person  in  such  trust  or  omce  with 

any  breach  of  his  duty  on  oath,  or  with  any  crime  or  misdemeanour,  whereby 
as  matterof"*  ^®  ^^  suffered  any  temporal  loss  in  fortune,  office,  or  any  way  whatsoever, 
opinion.  but  are  spoken  as  matter  of  opinion  respecting  such  person's  conduct,  an 

action  cannot  be  maintained. 

Thus,  in  Onslow  v.  Home  (Clerk)  (2)  it  appeared,  that  the  plaintiff  was 
knight  of  the  shire  for  the  county  of  Surrey,  and  the  defendant,  at  a  meeting 
of  the  freeholders  of  the  county,  used  the  following  words,  "  As  to  instnictiDg 
Mr.  Onslow  we  might  as  well  instruct  the  winds,  and  should  he  even  promise 
his  assistance,  I  should  not  expect  him  to  give  it  us ; "  these  words  were  ad- 
judged not  to  be  actionable,  as  charging  no  crime*  but  being  merely  matter 
Judgment  of      of  opinion,  Chief  Justice  De  Grey  observing  (3),  "  Mr.  Home's  declarii^ 
De^GreTin^      his  opinion  of  Mr.  Onslow's  promises,  cannot  be  any  possible  damage  to 
Onslow  ▼.  Mr.  Onslow :  to  be  sure,  the  words  cannot  be  understood  to  be  spoken  in 

Home  (Clerk),   honour  of  Mr.  Onslow;  but  I  will  suppose  them  to  be  spoken  most  mali- 
ciously, yet  we  are  all  of  opinion,  they  are  not  actionable^  let  the  malice 
of  the  defendant  have  been  ever  so  great  on  that  occasion.     In  the  case  of 
a  malicious  prosecution,  let  the  malice,  on  that  occasion,  be  ever  so  great, 
yet  if  there  was  a  reasonable  and  probable  cause  for  the  prosecution,  do 
action  lies.     The  arresting  the  judgment,  in  this  case,  doth  not  contradiet 
the  jury ;  they  thought  this  a  popular,  ungentlemanlike  reflection  upon  the 
plaintiff,  but  every  popular  reflection  upon  a  gentleman,  is  not  such  a  scandaL 
for  which  the  law  will  give  him  an  action.     The  words  do  not  relate  to 
Mr.  Onslow's  past  conduct  in  parliament ;  they  do  not  charge  him  with  a 
breach  of  his  duty,  his  oath,  or  any  crime  or  misdemeanour,  whereby  he 
has  suffered  any  temporal  loss  in  fortune,  office,  or  in  any  way  whatsoever. 
There  is  no  occasion  to  say  any  thing  concerning  any  future  presumptiTe 
contingent  damages,  which  Mr.  Onslow  may  possibly  sustain  at  some  fature 
time  (nobody  knows  when)  by  reason  of  Mr.  Home's  reflections  upon  him. 
I  know  of  no  case  wherever  an  action  for  words  was  grounded  upon  even- 
tual damages,  which  may  possibly  happen  to  a  man  in  a  future  situation,  not- 
withstanding what  the  chief  justice  throws  out  in  2  Vent.  266.,  where  be 
is  made  to  say,  '  that  where  a  man  had  been  in  an  office  of  trust,  to  say 
that  he  behaved  himself  corruptly  in  it,  as  it  imported  great  scandal,  so  it 
might  prevent  his  coming  into  that,  or  the  like  office  again,  and  therefore 
was  actionable,'  I  think  the  chief  justice  went  too  far,  and  I  think  mj 
brother  Leigh  at  the  bar,  went  a  little  too  far,  when  he  said,  that  the  words 
in  the  last  count  imported  that  Mr.  Onslow  would  betray  his  trust — woold, 
as  member  for  Surrey,  betray  his  constituents — we  think  they  mean  no  mwe, 
than  that  Mr.  Horne  was  of  opinion,  Mr.  Onslow  would  break  his  word; 
but  to  say'  he  has  broke  his  word,'  is  not  actionable ;  afartiarif  the  words  in 
this  count  are  not  actionable." 
Defamatory  words,  which  are  actionable  in  themselves,  are  not  the  less  so 

(1)  Stucley  V.  Btdkead,  4  Co.  16.  (a.)  (S)  Ibid.  187,  188. 

(2)  SWils.  177. 
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because  they  are  alleged  to  have  been  spoken  of  one  as  a  candidate  to  serve 
in  parliament  (1) 

A  distinction  is  to  be  observed  when  the  words  are  used  to  a  person  in 
an  office  of  profit,  and  when  in  one  of  credit  only ;  "  in  offices  of  profit,  words 
that  impute  either  want  of  understanding,  of  ability,  or  integrity,  are  action- 
able ;  but  in  those  of  credit,  words  that  impute  want  only  of  ability  are 
not  actionable,  as  of  a  justice  of  the  peace,  *  he  is  an  ass,  and  a  beetle- 
headed  justice,'  is  not  actionable ;  and  the  reason  is,  because  a  man  cannot 
help  his  want  of  ability,  as  he  may  his  want  of  honesty ;  otherwise,  where 
words  impute  dishonesty  or  corruption,  as  in  this  case  where  the  office  is  an 
office  of  credit."  (2) 

In  an  action  for  words  of  and  concerning  the  plaintiff,  as  "treasurer  and 
collector"  of  certain  tolls  and  rates,  it  appearing,  that  the  words  were  spoken 
of  him  in  his  character  of  collector  only :  ^-  It  was  held,  that  without  due 
proof  of  his  appointment  as  collector,  pursuant  to  a  private  act  of  par- 
liament, the  action  was  not  maintainable,  even  though  he  had  acted  as  such 
collector  at  the  time  the  words  were  spoken.  (3) 

In  an  action  of  slander  for  accusing  the  plaintiff  of  felonious  embezzle- 
ment, it  appeared,  that  the  plaintiff  had  been  chosen  and  sworn  in  at  a 
court  leet,  held  by  a  corporation,  as  chamberlain  of  certain  commonable 
lands.  The  duties  of  the  chamberlain  (who  received  no  remuneration)  were 
to  collect  moneys  from  the  commoners  and  other  persons  using  the  common- 
able lands;  to  employ  the  moneys  so  received  in  keeping  the  lands  in 
order ;  to  account  at  the  end  of  the  year  to  two  aldermen  of  the  corporation, 
and  to  pay  over  any  balance  in  his  hands  to  his  successors  in  office :  —  It  was 
held,  that  the  plaintiff  was  not  <*  a  servant,  or  person  employed  in  the  capa- 
city of  a  servant"  within  stat.  7  &  8  Geo.  4.  c.  29.  s.  4«7.  as  to  embezzle- 
ment.  (4) 


Words  spoken 
IX  Derogation 
OF  ▲  Person 
IN  ANY  Office 
or  Dignity, 
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Profit. 
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Offipk  of 
Profit,  and 
AN  Office  of 
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4u  Words  which  operate  to  exclude  a  Person  from  Society. 

An  action  lies  for  charging  an  innkeeper  with  having  an  infectious  disease, 
by  which  she  loses  her  guests  (5),  for  saying  one  has  the  French  pox  (6), 
calling  another  a  "  pocky  whore"  (7),  or  *'  leprous  knave."  (8) 

In  Fowler  v.  Dowdney  (9)  it  was  held,  that  an  action  will  lie  for  saying 
of  the  plaintiff,  "  he  is  a  returned  convict,"  though  the  words  import  that 
the  punishment  has  been  suffered,  Lord  Denman  observing,  "  My  opinion 


Words  which 
operate  to 
exclude  a 
Person  from 
Society. 

Accusiog  a 
person  of  being 
a  returned  con- 
vict. 


(1)  Harwood  v.  A§a€y  {Bart.)  (in  error), 
1  N.  R.  47. 

(2)  Per  cur.   in  How  ▼.  Pn'nn,   2  Sa]k. 
695.      (huhw  V.  Home  (  Clerk),  3  Wils.  187. 

5  W.  Black.  750.     Lumby  ▼•  AUday,  1  C. 

6  J.  SOI.  If  a  clerk  to  a  gas-light  com- 
pany  be  charged  with  immoral  conduct  with 
a  woman,  that  imputation  having  no  re- 
ference to  his  office,  the  words  not  being 
laid  to  have  been  spoken  of  hira  in  his  office 
as  clerk,  nor  proved  to  have  occasioned  him 
any  special  damage — no  action  can  be  main- 
tained.    Ibid. 


(3)  Sellers  v.  TiH,  4  B.&  C.  655.  7  D.  & 
R.  121. 

(4)  WiUicma  v.  StoU,  1  C.  &  M.  675.  3 
Tyrw.  688.  It  seems,  that  a  verbal  impu- 
tation of  fraudulent  embezzlement  in  an 
office  of  the  above  description  would  not  be 
actionable.  Ibid. 

(5)  Levels  aue,  Cro.  £liz.  289. 

(6)  Critial  v.  Homer,  Hob.  219. 

(7)  aifton  V.  WeVs,  1  I.d.  Raym.  710. 
12  Mod.  633.     1  Sid.  50.  324. 

(8)  Taylor  v.  Perkins,  Cro.  Jac.  144. 
1  Rol.  Abr.  Action  sur  Case  (H.),  44. 

(9)  2M.  &  Rob.  119. 
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iS)  tkat  these  words  are  actionable,  because  they  impute  to  the  plaintifF,  that 
he  has  been  guilty  of  some  offence  for  which  the  parties  are  liable  to  be  trans- 
ported ;  that  is,  I  think,  the  plain  meaning  of  the  words,  as  set  cot  in  the 
declaration ;  they  import,  to  be  sure,  that  the  punishment  has  been  suffered, 
—  but  still  the  obloquy  remains." 

Calling  a  woman  a  whore  is  not  actionable,  except  in  the  cities  of  London 
and  in  Bristol,  where  such  language  is  actionable  by  custom ;  but  it  most 
be  uttered  in  such  cities  respectively  (1) :  —  and  if  an  action  be  brought  in 
any  of  the  superior  courts,  the  foregoing  custom  must  be  proved,  as  the 
court  cannot  take  judicial  knowledge  of  it 

Charging  a  person  with  having  had  a  contagious  disorder  is  not  action- 
able, because  it  is  no  reason  why  the  company  of  a  person  so  accused  should 
be  avoided.  (2) 

Thus,  words  spoken  of  a  woman,  <^  I  have  kept  her  common  tbew 
seven  years ;  she  hath  given  me  the  bad  disorder,  and  three  or  four  other 
gentlemen  besides,"  are  not  actionable,  because  they  may  refer  to  time 

past  (3) 

No  prohibition  will  be  granted  to  a  spiritual  court  in  which  a  sen- 
tence has  been  pronounced  on  a  libel  for  indelicate  aspersions  on  a  fe- 
male. (4) 


Words  which 
injure  an- 
other is  his 
Profession, 
Trade,  or 
Srrvititds. 


5.  Words  which  injure  another  in  his  Profession,  Trade,  ob 

Servitude. 

Slanderous  words  as  to  the  professional  character  of  a  man  are  action- 
able. (5) 

And  when  words  are  used  to  any  person  which  are  i^plicable  to  his  pro- 
fession or  calling,  and  tend  to  scandalise  it,  they  are  taken  as  applying  to 
it,  and  are  actionable.  (6) 

The  words,  <<  he  is  more  a  lawyer  thaji  the  devil,*'  are  actionable  when 
spoken  of  an  attorney  (7) ;  and  so  are  the  expressions,  <<  he  deserves  to  be 
struck  off  the  roll."  (8) 

But  the  words,  *^  I  have  taken  out  a  judge's  order  to  tax  A.'s  bill ;  I  will 
bring  him  to  book,  and  shall  have  him  struck  off  the  roll,*'  are  not  (9) 

If  the  language  be  mere  general  abuse,  and  not  of  and  concerning  a 
person  in  his  professional  character,  it  will  not  be  actionable.  (10) 

Thus,  in  Doyley  v.  Roberts  (11)»  the  words  in  allusion  to  an  attorney,  '^he 
has  defrauded  his  creditors,  and  has  been  horsewhipped  off  the  course  at 
Doncaster,"  were  held  not  to  be  actionable,  unless  spoken  of  him  in  his  pro- 


(1)  Robertton  v.  PoweO,  2  Selw.  N.  P. 
1224.,  vide  etiam  Brand  v.  Roberts,  4  Burr. 
2418.  Theyer  v.  Eattwiek,  ibid.  2032. 
Power  V.  Shaw,  I  Wils.  62. 

(2)  Caralake  y.  MapUdoram,  2  T.  R.  473. 
Taylor  ▼.  Ha!U  Sir.  1189.  CUrk  v.  Dier,  8 
Mod.  290'.  /acA«onv.J7aZ?,  Show,  285.  James 
V.  Rudledge,  Sir  F.  Moore,  573. 

(3)  Carslake  v.  MapUdot  im,  2  T.  R.  473. 

(4)  Ibid. 

(5)  Vayv.Buner,  3  Wils.  177.      Onslow 


T.  Home  (  aerk),  ibid.  187.  S  Blaek.  75a 
Ame  V.  Johnson,  10  Mod.  111.  T^rry  t. 
Hooper,  1  Lev.  115. 

(6)  ByreMey's  ease,  4  Co.  16. 

(7)  Day  t.  Butter,  3  Wils.  59. 

(8)  PhilUps  ▼.  Jansen,  S  Esp.  N.  P.  C 
624. 

(9)  Ibid. 

(10)  TomUnsonr.Bniaebank,lH.A^' 
573. 

(11)  3  Ding.  N.  a  839. 
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fession ;  Chief  Justice  Tindal  observiDg,  «'  The  plaintiff  is  an  attorney,  and  Words  which 

carries  on  business  as  such,  but  appears  to  have  had  creditors  in  certain  J^t°",t^J„ 

'  ^  OTHKJl  Ili  BIS 

sporting  transactions ;  the  defendant  says  of  him  generally,,  that  he  has  de-  Profession, 

frauded  his  creditors,  and  the  jury  find  that  these  words  were  not  spoken  of  "^^^^^  <^^ 

Servitude 

him  in  his  business  of  attorney.    Now  in  Comyn's  Digest  (Action  on  the 


Case  for  Defamation)  it  is  laid  down(l),  that  'words,  not  actionable  in  ^"^8^"^*^^°^ 
themselyes,  are  not  actionable  when  spoken  of  one  in  an  office,  profession,   xindal  in  Doy- 
or  trade,  unless  they  touch  him  in  his  office : '  and  these  words,  though  fey  v.  Roberts. 
spoken  of  an  attorney^  do  not  touch  him  in  his  profession  any  more  than 
they  would  touch  a  person  in  any  other  trade  or  profession.     It  is  found, 
indeed,  that  the  words  have  a  tendency  to  injure  him  morally  and  profes- 
sionally and  that  is  true ;  but  it  applies  equally  to  all  other  professions,  for 
a  person  cannot  say  any  thing  disparagingly  of  another  that  has  not  that 
tendency :  upon  that  subject  the  authority  of  Ayre  v.  Craven  (2)  is  conclu- 
sive ;  and  a  rule  for  arresting  judgment  in  this  case  must  therefore  be  made 
absolute/' 

The  saying  of  a  commission  agent  that  he  is  an,  unprincipled  man,  and   Calling  a  com- 
borrowed  money  without  repaying  it,  is  not  actionable,  unless  there  be  "f»ws»on,ag«nt 
special  damage ;  but  if  this  were  said  to  a  person  who  was  going  to  deal  with  man. 
him,  and  did  not  do  so  in  consequence  of  the  accusation,  that  is  special 
damage.     Although  if  the  person  had  dealt  with  him,  the  dealing  might 
have  turned  out  unprofitable.  (S) 

To  say  of  a  midwife,  <<  many  have  perished  for  her  want  of  skill,"  is  ac-  Midwife. 
tionable.  (4) 

Slanderous  words  spoken  of  another  in  the  way  of  his  trade  is  actionable.  Words  spoken 

To  say  of  one  who  carries  on  the  business  of  a  corn  vendor,  "  you  are  a  ^^  ^J^^**  '** 
rogue  and  a  swindling  rascal ;  you  delivered  me  100  bushels  of  oats  worse  j       ..     \. 
by  6d.  a  bushel  than  I  bargained  for/'  is  actionable,  and  entitles  him  to  a  honesty  to  a 
verdict  without  proof  of  special  damage.  (5)  *^'"  vendor. 

Saying  of  an  innkeeper,  *^  he  is  a  bankrupt;  he  will  be  in  the  Gazette  in  a  Allegation  of 
twelvemonth ;  he  is  a  pauper,"  is  actionable,  though  he  was  not  liable  to  the  bankruptcy, 
bankrupt  laws.  (6) 

The  words,  *'he  is  not  worth  a  penny,  and  will  run  away,"  were  held  action- 
able when  spoken  of  a  woolcomber,  which,  without  an  averment  of  trading, 
were  intended  to  mean  one  who  bought  wool  to  work  with.  (7) 

An  action  on  the  case  for  saying  of  a  merchant,  "  he  has  brought  a  false  Aociuing  a 
bill  of  lading  for  half  the  cargo  (meaning  the  lading  of  a  particular  ship)  ^^^^^ff^^ 
already,"  whereby  he  was  injured  as  such  merchant,  and  lost  the  confidence  bill  of  lading. 
of  several  persons  (without  naming  them),  was  held  not  to  be  maintaiuabfe, 
and  the  judgment  was  accordingly  arrested,  because  the  words  did  not  of 
themselves  impute  any  crime.  (8) 

Words  spoken  of  a  tradesman,  imputing  to  hiln  that  his  trade  is  main-  Imputing  to  a 
tained  by  the  prostitution  of  a  female  employed  by  him,  were  held  not  to  *>;«*«««*".»  that 
be  actionable  (although  laid  to  be  spoken  of  him  in  his  trade),  unless  they  maintained  by 

(1)  (D.).  27.  (6)    Whitaker  ▼.  Bradley,  7  D.  &  R,  649. 

(2)  2  A.  &  £.  2.  S.  C.  nom.  WhUHngton  v.  Gladmn,  5  B.  & 

(3)  Storey  v.  Challands,  8  C.  &  P.  234.  C.  180.     2  C.  &  P.  146. 

(4)  Fhwer's  case,  Cro.  Car.  211.  (7)  ^non,  Lofft,  322. 

(5)  Thcnuu  v.  Jaekton,  3  Bing.  104.     10         (8)  Feise  ▼.  Linder,  3  B.  &  P.  372. 
Moore,  425. 
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could  be  construed  as  imputing  to  him  that  he  kept  a  bawdy  house  (1), 
Lord  Abinger  observing,  **  We  cannot  consider  the  words  as  used  in  any 
other  sense  than  as  a  general  imputation  on  his  moral  conduct*' 

In  Jone9  v.  Littler  (2)  the  following  language  was  uttered  of  a  brewer,  "^  I 
will  bet  5L  to  !/•  that  Mr.  J.  (the  plaintiff)  was  in  a  sponging  house  for  debt 
within  the  last  fortnight,  and  I  can  produce  the  man  who  locked  him  up ;  the 
man  told  me  so  himself;"  and  in  answer  to  the  following  question  from  a  by- 
stander, <<  Do  you  mean  to  say  that  Mr.  J.,  brewer  of  Rose  Hill,  has  been  to 
a  sponging  house  within  this  last  fortnight  for  debt  ? "  the  defendant  said, 
*^  Yes,  I  do."  The  jury  having  found,  that  the  words  were  spoken  of  the 
plaintiff  in  the  way  of  his  trade:  —  It  was  holden,  that  the  action  vas 
maintainable,  and  that  the  verdict  was  right,  as  it  was  plain  from  the  oonvm" 
ation,  that  the  words  were  spoken  of  the  plaintiff  in  his  character  of  brewer. 

Slanderous  words  maliciously  spoken  of  a  servant  are  actionable. 

If  a  servant  summon  his  master  before  a  court  of  conscience  for  wages, 
and  the  latter  in  his  necessary  defence  utter  words  imputing  felony  to  tlie 
former,  no  action  will  li^.  (S) 

A  bond  fide  character  given  of  a  servant,  that  she  was  saucy  (4);  or  guiltr 
of  fraud  (5),  &c.,  if  there  be  no  malice  (which  must  be  directly  proved),  will 
not  support  an  action  of  slander,  though  the  servant  be  prevented  from 
getting  a  place  thereby.  / 

But  if  a  master,  without  being  applied  to,  volunteer  to  give  an  unfavour- 
able character  of  a  discarded  servant,  it  is  pritnd  facie  malicious,  and  not  a 
privileged  communication.  (6) 

A  master,  in  giving  the  character  of  his  late  servant  to  a  person  intending 
to  take  her,  charged  her  with  theft ;  and  in  support  of  that  chaise,  stated, 
that  she  had  borrowed  money  when  she  came  into  his  service,  and  repaid  it 
before  she  had  received  any  wages.  In  reply  to  an  inquiry  made  afterwards 
by  a  relation  of  the  servant,  he  admitted,  that  the  time  when  he  paid  the 
wages  was  entered  in  a  book,  which  he  produced,  but  refused  to  state,  what 
the  time  was ;  and  on  the  same  party,  remonstrating,  and  observing  that  the 
servant,  in  consequence  of  her  loss  of  character,  might  have  gone  on  the 
town,  he  answered,  "  What  is  that  to.us  ?  —  It  was  held,  that  this  conduct 
was  evidence  to  go  to  the  jury  (though  slight),  that  the  communication  to 
the  intended  master  was  made  maliciously.  (7) 


S*  AKDER  OF 
'ilTLE. 

There  must  be 
malice  either 
express  or  im- 
plied. 

When  no  ex- 


6.  Slander  op  Title. 

There  must  be  malice,  either  express  or  implied,  to  maintain  an  actios 
for  slander  of  title  (8),  which  the  plaintiff  must  prove.  (9) 

The  plaintiff  having  advertised  for  sale  a  bond  executed  to  him  by  the 
defendant  as  a  surety,  the  payment  of  which  had  been  resisted  in  a  loog 


(1)  Brayne  v.  Cooper^  5  M.  &  W.  249. 

(2)  7  Ibid.  423.  SemUt,  also,  that  the 
words  were  actionable  independently  of  that, 
because  they  must  necessarily  affect  the 
plaintiff  in  his  trade  and  credit. 

(3)  Trohnan  v.  Dunn^  4  Camp.  211. 

(4}  Edmondson  v.  Stevenson,  Bull.  N.  P. 
7.  (a.) 

(5)    Weatherston  v.  Hawkins,  1  T.  R.  110. 


(6)  Rogtn  v.  Clifton  (Bart),  3  B.  &  P. 
587.,  anti,  2350.  tit.  Mxsrsa  avu  Seevajst. 
PatHson  v.  Jones,  3  M.  &  It  101.  S  B.k 
C.  578.,  overruling  &  C.  3  C  &  P.  SSS. 

(7)  Keify  V.  Partin^Um,  4  B.  &  Ad.  700. 
2  N.  &  M.  460. 

(8)  Hargrave  v.  Le  BreUm^  4  Burr.  2422: 

(9)  Smith  V.  Spooner,  3  Taunt  246. 
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course  of  litigation,  in  which  the  validity  of  the  bond  had  been  disputed ;     SiJorDiK  or 
the  defendant,  pending  a  suit  in  error,  published  among  the  persons  as- 


sembled to  bid  for  the  bond  at  an  auction,  a  statement  of  all  the  circum-  press  maliee 
stances  under  which  the  bond  was  given,  and  alluding  to  the  plaintiff,  P'^^^ 
concluded,  **  His  object  is  either  to  extract  money  from  the  pocket  of  an 
unwary  purchaser,  or  what  is  more  likely,  by  this  threat  of  publication,  to 
extort  money  from  me:"  —  It  was  held,  that  this  exceeded  the  latitude 
aUowed  for  privileged  communications,  or  observations  on  titles  by  a  party 
interested,  and  that  it  was  a  libel,  although  no  express  malice  was 
proved.  (1) 

The  attorney  of  a  party  claiming  title  to  premises  put  up  for  sale  is  not  When  action 
liable  in  an  aeUon  for  slander  of  title,  if  he  band  fide,  though  without  ^J^|nai°tain- 
authority,  make  such  objections  to  the  seller's  title  as  his  principal  would 
have  been  authorised  to  make.  (2) 

In  SmUk  V.  Spooner  (3)  it  appeared,  that  a  lease,  in  which  was  a  proviso 
for  re-entry,  if  the  rent  were  in  arrear  twenty-eight  days,  was  exposed  to  sale 
by  the  assignee,  the  rent  being  then  in  arrear  that  period.  At  the  sale, 
the  lessor  announced,  that  the  vendors  could  not  make  a  title,  in  consequence 
oi  which,  bidders,  who  came  to  buy  went  away ;  and  he  afterwards  offered 
lOM  for  the  lease,  but  subsequently  recovered  the  premises  in  ejectment : 
— It  was  holden,  that  no  action  for  slander  of  title  lay  against  him. 

In  an  action  for  slander  of  title  conveyed  in  a  letter  to  a  person  about  to 
purchase  an  estate  of  the  plaintiff,  imputing  insanity  to  Y.  from  whom  the 
plaintiff  purchased  it,  and  that  the  title  would  therefore  be  disputed,  per 
quod  the  person  refused  to  complete  the  purchase: — It  was  held,  that  the 
defendant,  who  had  married  the  sister  of  Y.,  who  was  heir-at-law  to  her 
brother  in  the  event  of  his  dying  without  issue,  was  not  to  be  considered 
a»  a  mere  stranger ;  and  that  the  question  for  the  jury  was,  not  whether 
they  were  satisfied,  as  men  of  good  sense  and  good  understanding,  that  Y. 
was  insane,  or  that  the  defendant  entertained  a  persuasion  that  he  was 
insane^  upon  such  grounds  as  would  have  persuaded  a  man  of  sound  sense 
and  knowledge  of  business,  but  whether  he  acted  bond  fide  in  the  communi- 
cation which  he  made,  believing  it  to  be  true,  as  he  judged  according  to  his 
own  understanding,  and  under  such  impressions  as  his  situation  and  cha- 
racter were  likely  to  beget  (4) 


?•    Words   mot   IM   themselves   actionable,   but  which   become  so.    Words  not  in 

BY   REASON  OP   SPECIAL  DaMAOE.  th«ms«ltm 

actionable, 

In  Moore  v.  Meagher  (5)  Mr.  Justice  Heath  said, ''  All  words  are  action-  comb  so,  bt 
able  if  a  special  damage  follow.**  season  or  spk. 

Where  the  words  are  not  in  themselves  actionable^  and  the  object  of  the  ^^^    amaoe. 
suit  is  for  the  recovery  of  some  special  damage  resulting  from  their  having 

(1 )  BobtrUom  ▼.  M^DottgaUf  4  Bing.  670.  defendant  could  give  evidence  on  the  general 
S  C.  &  P.  859.  issue,  that  he  spoke  the  words  claiming  title 

(2)  JfatMon  ▼.  Reynoldi,  M.  &;  M.  1.  in  himself.    Ibid. 

(3)  3  Taunt  S46.      It  has  been  held  (4)  Pitt  v.  Donovan,  I  M.  &  S.  639. 
in   AD  action  for  slander  of  title,  that  the  (5)  1  Taunt  44. 
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Words  kot  in 
thsmsslvss  ac- 
tionable, &c. 


Damages  need 
not  be  certaia 
and  immediate. 

Not  requisite 
that  the  person 
whose  act  con- 
stitutes the 
special  damage, 
should  have 
believed  the 
slander. 

Words  not  ac- 
tionable with 
special  damage, 
unless  they  are 
of  themselves 
disparaging. 


The  special 
damage  must 
be  a  conse- 
quence of  the 
slander. 


Not  receiving 
the  accustomed 
hospitality  of 
friends. 

Loss  of  pre- 
ferment. 


Loss  of  busi- 
ness or  trade. 


been  uttered,  which  constitutes  the  gist  of  the  action,  the  declaration  woukl 
be  defective  if  such  damage  were  not  correctly  stated  (1 )  ;  and  it  will  not  be 
sufficient  in  that  case,  merely  to  prove  a  wrongful  act  of  a  third  person,  in- 
duced by  the  slander.  (2) 

But  where  the  words  themselves,  unconnected  with  any  consequential 
loss,  constitute  the  right  of  action,  the  plaintiff  may  recover,  though  no 
special  damage  be  alleged  or  proved.  (3) 

It  does  not  seem  to  be  requisite,  that  the  damage  arising  from  the  words 
be  certain  and  immediate,  for  if  it  be  probable  and  remote,  it  will  maintain 
the  action.  (4) 

In  order  to  support  an  action  for  defamatory  words  actionable  only  in 
respect  of  special  damage^  it  is  not  necessary,  that  the  person  whose  act 
constitutes  the  special  damage  should  have  believed  the  defamatoij 
charge,  provided  that  he  acted  in  consequence  of  the  words  having  been 
spoken.  (5) 

Words  are  not  actionable,  with  special  damage,  unless  they  are  of  them- 
selves disparaging.  Thus^  in  Kelly  v.  Partington  (6)9  the  second  count  of 
the  declaration,  which  was  in  slander,  stated  that  the  defendant,  contriving 
and  intending  to  injure  the  plaintiff  as  a  shopwoman  and  servant,  noalicioosij 
spoke  of  her  in  such  character  the  following  words: — *'  She  (meaning  the 
plaintiff)  secreted  Is^M.  under  the  till,  stating  these  are  not  times  to 
be  robbed.*'  The  declaration  alleged  as  special  damage,  that  one  S.,  by 
reason  of  the  words,  refused  to  take  the  plaintiff  into  his  service.  After  a 
general  verdict  for  the  plaintiff,  it  was  held,  that  the  words  in  that  ooont 
were  not  defamatory  in  their  nature,  and  therefore  were  not  actiooaUe,  even 
though  followed  by  special  damage.  (7) 

Where  special  damage  is  necessary  to  sustain  an  action  for  slander,  it  \a 
not  sufficient  to  prove  a  mere  wrongful  act  of  a  third  person,  induced  by 
the  slander,  such  as  that  he  dimissed  the  plaintiff  from  his  employ  before 
the  end  of  the  term  for  which  they  had  contracted ;  but  thie  special  damage 
must  be  a  legal  and  natural  consequence  of  the  slander.  (8) 

If,  in  consequence  of  words  spoken,  the  plaintiff  be  deprived  of  substantial 
benefit  arising  from  the  hospitality  of  friends^  this  is  a  sufficient  tempofal 
damage  whereon  to  maintain  an  action.  (9) 

If  a  person  to  prevent  a  divine  from  being  presented  to  a  bene6oe,  state 
to  the  patron,  **  that  he  is  a  heretic,  or  a  bastard,  or  that  he  is  excommuni- 
cated," in  consequence  of  which  the  patron  refuses  to  present  him,  and  be 
loses  his  preferment,  he  may  have  his  action  for  that  slander.  (10) 

Where  the  plaintiff  declared  that  he  was  an  innkepper,  and  the  de- 
fendant said  to  him,  "  thy  house  is  infected  with  the  pox,  and  thy  wife  was 
laid  of  the  pox;"  these  words  were  adjudged  to  be  actionable,  for  it  was  a 
discredit  to  the  plaintiff,  and  guests  would  not  resort*thtther.(ll) 

<<  But  in  such  case  it  must  appear,  that  the  words  from  whence  the  injury 


(1)  Bull.  N.  P.  5.  (a.)     HarOty  v.  Her- 
ring, 8  T.  R.  130. 

(2)  Viear9  v.  WUcockM,  8  East,  1. 

(3)  1  Saund.  S43.  n. 

(4)  Vaughan  v.  EUU,  Cro.  Jac.213. 

(5)  Knight  v.  Gibb$y  3  N.  &  M.  467.     1 
A.  &  £.  43. 

(6)  5  B.  &  Ad.  645.     4  ibid.  700. 


(7)  Ibid. 

(8)  Fteart  ▼.  JTilcodb,  8  East,  I.,  eC  ride 
RusUU  V.  Maeqnitterf  1  Camp.  49.  a. 

(9)  Moore  ▼.  Meagher  (m  error),  1  Taant. 
39.  S.  C.  nom.  Meagher  r.  Moore,  5  Smidi, 
135. 

(10)  Davit  ▼.  Gardiner,  in  arg.  4  Co.  17. 

(11)  LeveU's  ease,  do.  Elix.  SB9. 
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may  arise,  were  used  in  a  conversation  concerning  the  plaintiff's  trade  or  Words  not  iw 
business."  (1)  th.m«elv.8ac- 

^     ^  TIOMABLE,  &C. 

Where  the  plaintiff  declared,  that  she  being  a  virgin  of  good  fame,  was 

going  to  be  married  to  one  Anthony  Elcock,  and  that  the  defendant  said  of  ^  ^^  ™*'" 
her,  I  know  Davis's  daughter,  she  dwelt  in  Cheapside,  and  ^<that  there  was 
a  grocer  did  get  her  with  child ;"  by  reason  of  which  words  the  said  Elcock 
refused  to  marry  her;  the  plaintiff  recovered,  on  account  of  the  special 
damage.  (2) 

But  in  this  case  a  distinction  was  taken,  viz.  that  in  order  to  make  such 
words  actionable,  they  must  be  spoken  to  the  person  who  intended  to  have 
married  the  defamed  female,  for  if  spoken  generally  the  action  will  not  lie  x 
for  to  call  a  woman  <<  whore,*'  or  words  tantamount,  is  a  matter  of  spiritual 
cognisance,  and  not  actionaUe  at  common  law,  unless  under  the  circum- 
stances above  stated.  (3) 

If  a  person  to  prevent  a  serv«it  from  getting  a  place  give  him  a  false  char  Loss  of  service, 
racter,  it  is  actionable.  (4) 

It  is  however  questionable,  whether  it  can  be  stated  as  special  damage,  Bivers  persons 
that  divers  persons  refused  to  fulfil  their  contracts  with  the  plaintiff,  since  J^ifif^**^  tracts. 
he  might  recover  a  compensation  by  action,  if  the  contracts  were  lawful  ?  (5) 


8.   RXPUBLICATION  OF  ANOTHER'S    SlANDER. 

The  republication  of  another  person's  slander  is  actionable.  ^  Rspubucation 

Id  BefrneU  v.  Bennett  (6),  which  was  an  action  for  words  imputing  that  ^'  akothir's 
the  plaintiff  had  been  many  years  ago  guilty  of  embezzlement,  and  to 
which  the  general  issue  was  pleaded : — It  appeared,  that  the  plaintiff  was 
the  uncle  of  the  defendant,  and  that  the  parties  had  been  in  partnershijp  as 
com  dealers,  but  that  in  consequence  of  disputes  they  had  dissolved  their 
partnership.  The  words  were  proved,  and  it  appeared,  that^  on  some  occa- 
sions the  defendant  had  stated,  that  he  had  heard  the  slanderous  matter  from 
other  persons  whose  names  he  mentioned  at  the  time. 

It  was  contended  for  the  defendant,  that  <<  if  the  defendant  had  at  all 
times  named  the  person  from  whom  he  had  heard  the  slander,  it  might  have 
made  a  difference  in  his  favour  as  regarded  tlie  verdict :"  to  which  Mr.  Baron  Judgment  of 
Alderson  observed,  "  It  would  have  made  no  difference.  A  man  must  not  go  J*'"-  Karon  Al- 
about  repeating  slander,  and  saying  of  whom  he  heard  it.    It  is  no  justifica-  j^^tt  v.  Bennett. 
tion  for  him,  that  he  at  the  time  he  repeats  the  slander  gives  up  the  name  of 
the  person  from  whom  he  heard  it.    If- the  defendant  had  said,  at  the  time 
he  spoke  the  words,  that  he  heard  the  slanderous  matter  from  another 
person,  and  named  that  person,  and  now  at  the  trial  had  proved  that  he  in 
fact  did  hear  the  slander  from  that  person,  it  would  be  matter  of  mitiga- 

tion.'*  (7) 

This  judgment  has  seemingly  overruled  that  of  Lord  Kenyon's  in  Davis  v.  Judgment  of 

(1)   Savages.  i?o6ery,  2  Solk.  694.   HarrU        (4)  BuU.  N.  P.  7.  (a.) 
V.  Stratton,  4  Esp.  N.  P.  C.  818.     Reeve        (5)  Morris  ▼.  LanffdaU,  2  B.  &  P.  284., 


▼.  H6igal€,  2  Ler.  62.  pott,  2570. 

(2)  Daoiee  y.   Gardiner^   Poph.   36.      2  (6)  6  C.  &  P.  588. 

IBsp.  N.  P.  6.  (7)  Vide  etiam  De  Crespi^np  v.  Wdledey^ 

(3)  ffolwood  v.  Hopkins,   Cro.  Eliz.  787.  2  M.  &  P.  695.      Saunders  v.  MiOs,  3  ibid. 
JUffiita  ▼.  Jfrightson,  2  Salk.  698.  Anon,  ibid.  520.      Charlton  v.  Watton,  6  C.  &  P.  385. 
694. 
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Lord  Kenyon 
in  Dams  t. 
Leunt. 


RxrvxucATiow  Lewis  (1 ),  where  his  lordship  stated,  <<  If  a  person  say,  that  such  a  particular 
Slavoxe.  °^^°  (naming  him)  told  him  certain  slander,  and  that  man  did  in  fact  tell  him 

so,  it  is  a  good  defence  to  an  action  to  be  brought  by  the  person  of  whom 
the  slander  was  spoken ;  but  if  he  assert  the  slander  generaUy,  without 
adding  who  told  it  to  him,  it  is  actionable.  Then  it  is  said,  that  it  is  sufficient 
to  repel  such  action  to  disclose  by  the  defendant's  plea  the  person  who  told 
him  the  slander ;  but  that  b  clearly  no  justification^  after  putting  the  plundff 
to  the  expense  of  bringing  the  action.  The  plaintiff  can  only  impute  the 
slander  to  the  man  who  utters  it,  if  the  latter  do  not  mention  the  penon 
from  whom  he  heard  it.  The  justice  of  the  case  also  falls  in  with  the  de- 
cisions on  this  subject  It  is  just,  that  when  a  person  repeats  any  slander 
against  another,  he  should  at  the  same  time  declare  from  whom  he  heard  it,  in 
order  that  the  party  injured  may  sue  the  author  of  the  slander.  I  am  there- 
fore clearly  of  opinion,  both  on  authority  and  the  reason  of  the  case^  that 
the  plaintiff  is  entitled  to  our  judgment"(2) 


PannLzazD 
Communica- 
tions. 

Con6dential 
communica- 
tioos. 


Words  spoken 
from  a  motive 
of  friendship  or 
caution. 


Repetition  of 
confidential 
communica- 
tions to  a  third 
party. 


9.  Privileged  Communications.  (3) 

Words  which  would  otherwise  of  themselves  be  actionable,  may  never- 
theless not  be  actionable,  from  the  particular  circumstances  under  whiek 
they  are  spoken  and  used.  (4) 

Verbal  communications,  when  confidential,  are  not  actionable;  and  if  A. 
be  surety  for  B.  to  C,  A«^  if  acting  hondfide^  may  lawfully  state  to  C.>  inaii 
unreserved  manner,  his  opinion  of  B.'s  conduct  and  character,  whatever  the 
charges  may  be,  which  he  thus  imputes  to  him.  (5) 

A  defamatory  communication  from  A.  to  B.  respecting  the  inmates  tk 
the  house  occupied  by  B.  as  his  tenant  is  privileged,  if  such  commaai- 
cation  be  made  bond  fide  in  consequence  of  the  relation  of  landlord  and 
tenant,  and  without  malice  in  fact  (6) 

Words  spoken  of  a  tradesman,  that  he  would  soon  be  a  bankrupt,  when 
communicated  in  confidence  and  friendship  as  a  caution,  will  not  be  actioB- 
able,  unless  the  jury  find  malice.  (7) 

Where  the  plaintiff,  a  dissenting  minister,  accompanied  by  a  friend  to  the 
defendant,  who  in  answer  to  questions  put  by  plaintiff  and  his  friend,  stated 
that  bis  (the  defendant's)  wife  had  been  cautioned  against  the  plaintiff  as  a 
drunkard,  &c. : — It  was  held,  that  this  was  a  privil^ed  oommunicataon, 
and  that  slanderous  expressions  used  in  it  were  not  actionable,  if  the  defend- 
ant spoke  bondfidey  and  was  not  actuated  by  malice,  and  that  it  was  incum- 
bent on  the  plaintiff  to  prove,  that  the  defendant  was  actuated  by  mallcioof 
motives.  (8) 

Where  a  person  originates  false  reports  prejudicial  to  a  tradesman,  and 
being  called  on  by  the  employers  of  the  tradesman  to  examine  the  matters 
complained  of,  repeats  to  them  the  false  statement,  such  statements  are  not 
privileged  communications.  (9) 


(1)  7T.  R.  19. 

(2)  Vide  etiam  Wocinoth  t.  Meadows,  S 
East,  46.  Maitland  r.  Goldney,  2  ibid. 
426.     M*Pher»on  v.  DanUU,  10  B.  &  C.  263. 

(3)  Vide  ante,  2225—2228.  tit  LiBSL.    g 

(4)  Bull.  N.  P.  8. 


i. 


(5)  Dunman  y.  Si^,  1  Camp.  2S9. 

(6)  KHtght  T.  Gibhe,  3  N.  &  M. 
A.  &  £.  43. 

(7)  Herver  ▼.  Dowson,  Bull.  N.  P.  8L 

(8)  Warr  y.  Jotfy,  6  C  &  P.  497. 

(9)  Smith  y.  Mathtwt,  i  M.  ft  RobL  151. 
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If  A.  have  sold  goods  to  B.  a  tradesman,  and  before  the  delivery  of  them,     Pwvilkoid 
C^  without  being  asked  or  solicited  in  any  way  to  do  so,  speak  words  inju-      ommuwica- 
riotts  to  the  credit  of  B.  as  a  tradesman,  this  is  not  a  privileged  communica- 
tion ;  but  if  he  had  been  asked  by  A.  as  to  the  credit  of  B.,  it  would  have  ^^„„„„,^. 
been  Otherwise.  (1)  tions. 

Neither  party,  witness,  counsel,  jv^>  <^^  judge,  can  be  made  to  answer  Language  used 
for  words  spoken  in  office,  although,  if  they  be  opprobrious  and  irrelevant  !**  *  co"rt  of 
to  the  case,  the  court  will  notice  them  as  a  contempt,  and  examine  on  an 
information,  and  punish  accordingly.  (2) 

Justices  are  not  liable  to  answer  for  words  spoken  in  their  office,  although, 
if  improper,  it  may  be  a  ground  of  application  to  the  great  seal  to  remove 
them.  (3) 

But  though  the  communications  of  a  suitor  may  be  protected,  yet,  if  he 
do  not  confine  himself  to  legal  forms,  but  charge  crimes  not  properly  cog- 
nisable by  that  jurisdiction  to  which  he  applies,  an  action  will  lie  for  such 
irrelevant  charges.  (4)  It  was  likewise  held  in  the  foregoing  case,  that  if 
a  witness  exceed  the  point  in  issue,  and  slander  a  third  person,  an  action 
will  lie  against  him. 

Where  a  man  upon  reasonable  grounds  of  suspicion  charges  an  innocent  Charging  an- 
person  with  a  theft  (5),  or  erroneously  presents  a  complaint  to  a  magis-       ^'q^K*" 
trate  (6),  such  conduct  is  not  actionable.  grounds  with 

Where  the  defendant,  in  the  presence  of  a  third  person  not  an  officer  of  ^^ 
justice,  charged  the  plaintiff  with  having  stolen  his  property,  and  afterwards 
repeated  the  charge  to  another  person  also  not  an  officer  of  justice,  who  was 
called  in  to  search  the  plaintiff  with  the  consent  of  the  latter :  —  It  waa 
held,  that  the  charge  was  privileged,  if  the  defendant  believed  in  its  truth, 
acted  handfidef  and  did  not  make  the  charge  before  more  persons,  nor  in 
stronger  language  than  was  necessary ;  and  that  it  was  a  question  for  the 
jury,  and  not  for  the  judge,  whether  the  facts  brought  the  case  within  this 
rule.  (7) 

In  Toogood  v.  Spyring  (8)  it  appeared,  that  A.,  the  tenant  of  a  farm.  Where  eharg- 
required  some  repairs  to  be  done  at  the  farm-house,  and  B.,  the  agent  of  5J!^ji*theft*witt 
the  landlord,  directed  C.  to  do  the  work.     C.  did  it,  but  in  a  negligent  not  be  priyi- 
manner,  and  during  the  progress  of  it  got  drunk;  and  some  circumstances  1%^ 
occurred,  which  induced  A.  to  believe  that  C.  had  broken  open  his  cellar 
door  and  obtained  access  to  his  cyder.    A.,  two  days  afterwards,  met  C.  in 
the  presence  of  D.,  and  charged  him  with  having  broken  open  his  cellar 
door,  and  with  having  got  drunk  and  spoiled  the  work.     A.  afterwards  told 
D^  in  the  absence  of  C,  that  he  was  confident  C.  had  broken  open  the  door. 
On  the  same  day  A.  complained  to  B.  that  C.  had  been  negligent  in  his 
work,  had  got  drunk,  and  he  thought  he  had  broken  open  his  cellar :  —  It 
was  held,  that  the  complaint  to  B.  was  a  privileged  communication,  if  made 
handjide^  and  without  any  malicious  intention  to  injure  C. ;  that  the  state- 

(1)  JTtfip  ▼.  WaXtt,  8  C.  &  P.  614.  (5)  FtmHtr  v.  Homtr^  3  Camp.  294.,  et 

(2)  Rtx  T.  Skinner,  hoBi,  55,     Hodgton    vide    Wood  v.    Brown,    1    Marsh.    522.     6 
T.  SearleU,  1  B.  &  A.  232.     FKnt  ▼.  ISAe,  4     Taunt  169. 

B.  &  C.  473.     /IttUy  {Bart.)  t.  Ybungt,  2        (6)  Johnam    t.   Evant  (Clerk),   3  Esp. 
Burr.  807.  N.  P.  C.  32. 

(3)  Bex  ▼.  ^nner,  Lofi^  55,  (7)  Feubnore  r.  Lawrence,  11  A.  &  £.  380. 

(4)  BueUey  (Sir   Richard)  y.    Wood,  4         (8)  1  C.  M.<&  R.  181.    4  Tyrw.  582. 
Co.  14.  (b.)     Cro.  Eliz.  230. 
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ment  made  to  C.  in  the  presence  of  D.  was  also  privileged,  if  done  honesdr 
and  band  fide ;  that  the  circumstance  of  its  being  made  in  the  presence 
of  a  third  person  did  not  of  itself  make  it  unauthorised ;  that  it  was  a 
question  to  be  left  to  the  jury  to  determine  from  the  circumstances*  including 
the  style  and  character  of  the  language  used,  whether  A.  acted  bondfidet 
or  was  influenced  by  malicious  motives ;  but  that  the  statement  to  D.  in  the 
absence  of  C.  was  unauthorised  and  officious,  and  therefore  not  protected, 
although  made  in  the  belief  of  its  truth,  if  it  were  in  point  of  fact  false. 

But  where  A.  obtained  a  warrant  to  search  the  house  of  B.  for  goods 
suspected  to  be  stolen,  and  in  accompanying  the  officer  to  execute  the 
warrant  telb  him  that  B.  has  robbed  him :  —  It  was  held  not  to  be  a  privi- 
leged communication.  (1) 

If  a  person  have  a  communication  to  make  to  an  inquest  for  their  infonn- 
ation  not  on  oath,  he  is  bound  to  do  it  in  such  a  way  as  to  satisfy  a  jury,  if 
he  be  afterwards  charged  with  slander. 

In  Hooper  v.  Truseott  (2)  the  defendant,  having  some  cause  for  suspicion* 
went  to  the  plaintiff *s  relations,  )uid  charged  him  with  theft;  it  appear- 
ing, however^  that  his  object  in  making  the  communication  was  rather 
to  compromise  the  felony  than  to  promote  inquiry,  or  to  enable  the  rda- 
tions  to  redeem  the  plaintiff's  character :  —  It  was  held,  that  this  was  not 
a  privileged  communication,  that  malice  must  be  implied,  and  that  the 
existence  of  it,  was  not  a  fact  to  be  left  for  the  consideration  of  a  jury. 
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10.  Declaration  and  Pleadings. 

An  action  on  the  case  is  the  remedy  for  injuries  affecting  a  man's  repu- 
tation by  malicious,  false,  and  scandalous  words,  tending  to  his  derogation, 
and  diminishing  his  respectability  and  estimation  in  society.  (3} 

The  venue  is  transitory.  (4) 

Generally  speaking,  two  cannot  join  in  an  action  for  slander  (5)  ;  but  if 
defamatory  words  be  spoken  of  partners  in  trade,  whereby  they  are  injured 
in  their  trade,  a  joint  action  will  lie  at  the  suit  of  the  partners,  although  the 
words  be  not  actionable  of  themselves.  (6) 

Where  words  imputing  insolvency  in  trade  are  spoken  of  one  of  the  part- 
ners in  a  firm,  such  individual  partner  may  maintain  an  action  of  slander, 
and  recover.- damages  for  the  injury  done  to  him;  and  it  is  not  necessarily 
to  be  considered  as  an  injury  to  the  partnership,  for  which  a  joint  action 
only  can  be  maintained.  (7) 

If  slander  be  spoken  by  husband  and  wife,  there  must  be  separate  actions, 
one  against  the  husband  only  for  the  slander  spoken  by  him,  and  one 
against  both  for  the  slander  by  the  wife ;  and  the  court  will  not  order  the 
actions  to  be  consolidated.  (8)  So  for  words  spoken  of  husband  and  wife, 
one  by  him  for  the  words  spoken  of  himself,  and  another  by  both  for  the 
words  spoken  of  the  wife.  (9) 


(1)  Daneatter  v.  ffewson,  2  M.  &  R.  176. 

(2)  2  Bing.  N.  C.  457. 

(3)  VideatUi,  1003—1019.  tit.  Case. 

(4)  Ibid. 

(5)  SwUhin  v.  Vineent^  2  Wils.  227. 


(6)  Cook  V.  Batchdor,  3  B.  &  P.  15a 

(7)  Harrison  v.  Bevingtom^  8  C.  &  P.  708. 

(8)  Selw.  N.  P.  29R. 

(9)  ErringtoH    v.    dardiner,    ibid.    SOS. 
Smith  V.  Warner,  Gould,  76. 
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An  action  does  not  lie  at  the  suit  of  husband  and  wife  for  words  slander-    Dxclaratiok 
ing  the  wife  in  a  trade  carried  on  by  her,  it  not  being  alleged,  that  she  was    ^^^  Plead- 
divorced  a  mensd  et  thoro,  or  had  a  separate  maintenance.  (1)  

The  declaration  usually  commences  with  prefatory  inducements  of  the  Inouciment. 
plaintiff's  antecedent  good  character,  and  of  his  innocence  of  the  particular 
crime  imputed  to  him  by  the  defendant ;  but  this  may  be  omitted,  and  the 
declaration  commence  with  a  statement  of  the  clefendant's  malicious  inten- 
tion to  injure  the  plaintiff  (2),  unless  it  be  for  a  defamation  affecting  a  per- 
son in  the  way  of  his  office,  profession,  or  trade ;  the  particular  employment 
in  such  case  must  be  stated  by  way  of  inducement,  accompanied  by  an 
allegation,  that  the  words  spoken  were  in  reference  to  it  (8) 

In  a  declaration  for  slanderous  words,  the  stating  an  immaterial  fact  in 
the  inducement  does  not  render  it  necessary  to  be  proved,  if  the  words 
themselves  support  the  imputation  complained  of.  (4) 

The  declaration  should  state  the  words  as  they  were  uttered ;  equivalent  ^atiuxnt  op 
expressions  will  not  do.  (5)  *"  '^^ 

T         »  .  nil..  •  1  >      .         ■         «       ,  DEROU8  WORBB. 

in  ail  actions  of  slander  it  is  necessary  to  set  out  the  words  m  the  decla-  .p.     |     , 
ration,  whether  they  be  actionable  in  themselves,  or  only  so  by  reason  of  words  must  be 
special  damage.  (6)  «*  out  in  the 

Upon  a  declaration  for  the  following  words,  alleged  to  have  been  spoken 
by  the  defendant's  wife  of  the  plaintiff,  "  you  robbed  me,  for  I  found  the 
thing  you  have  done  it  with  :" — It  was  holden,  that  the  words  were  action- 
able per  se,  without  any  colloquium  or  innuendo  to  explain  the  sense  in 
which  they  were  used.  (7) 

Where,  in  an  action  for  slander,  the  declaration  contained  several  counts, 
stating  the  words  constituting  such  slander,  and  the  fifth  alleged,  that  **  the 
defendant  had  wrongfully,  and  without  any  reasonable  or  probable  cause, 
imposed  the  crime  of  felony  upon  the  plaintiff:" — It  was  held,  on  a  motion 
in  arrest  for  judgment,  that  such  count  was  sufilicient  after  verdict  (8) 

In  slander  the  declaration  stated,  that  the  plaintiff  was  an  auctioneer  and 
appraiser,  that  the  defendant  had  employed  him  as  an  appraiser  to  value 
certain  goods,  and  that  he  spoke  of  him  and  of  his  valuation  —  <<  he  is  a 
damned  rascal ;  he  has  cheated  me  out  of  100/.  on  the  valuation :" — which 
'was  held  sufficient  after  verdict.  (9) 

Where,  in  an  action  for  slandering  a  dissenting  minister,  the  declaration 
stated  that  he  was  such,  without  averring  or  shewing  him  to  be  duly  qua- 
lified, it  was  held  to  be  sufficient  (10);  and  that  it  was  enough  to  allege, 
that  the  persons  who  frequented  his  chapel  refused  to  permit  him  to  preach, 
by  reason  whereof  he  had  lost  the  emolumentSi  which  he  would  other- 
wise have  acquired.  (11) 

In  an  action  for  words  spoken  of  a  person,  who  was  a  candidate  to  serve 
in  pariiament,  it  is  not  requisite  to  set  forth  the  writ  in  the  declaration.  (12) 

(1)  SamJIt  V.  Sweeny,  1  N.  &  M.  354.     4  (6)  GuUde  v.  Mathere,  5  Dowl.  P.  C.  69. 
B.  &  Ad.  514.  Cook  V.  Cox,  3  M.  &  S.  1 10. 

(2)  Com.  Dig.  Action  upon  the  Case  for  (7)  Rowcliffe  v.  Edmonds,  7  M.  &  W.  12. 
Defamation  (G.  5.).     Powell  v.  Jones,  1  Lev.  Tondinson  v.  Brittlebank,  4  B.  &  Ad.  630. 
S97.  (8)  Blizard  v.  Kdly,  3  D.  &  R.  519.     2 

(3)  Morris  V.  Langdale,  2  B.  &  P.  284.  B.  &  C.  263. 

(4)  Cox  V.  Tkomason,  2  Tyrw.  411.     2  (9)  Bryant  ▼.  Loxton,  11  Moore»  844. 
C.&  J.  362.  (10)  Hartley  v.  Herriny,  8  T.  R.  180. 

(5)  MaiUand  v.    Goldney,   2  East,   434.  (Il)  Ibid. 

Cook  V.  Cox,  3  M.  &  a  110.  (12)  Norwood r,Astley(Bart.),l'S,fL 47. 
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In  an  action  on  the  case  for  defamation,  for  words  charging  a  phyneian 
with  adultery,  it  is  not  sufficient  (unless  speeial  damage  be  allied)  to 
state,  that  the  misconduct  was  imputed  to  the  plaintiff  in  his  profession.  (1) 

The  declaration  ought  also  to  set  forth 'in  what  manner  such  miscoDdiiGt 
was  connected  by  the  speaker  with  that  profession. 

Where,  in  an  action  on  the  case  for  slander  of  tide,  it  appeared  by  the 
declaration,  that  the  plaintiff  had  a  certain  interest  in  a  leasehold  house  asd 
premises,  viz.  the  remainder  of  a  term  of  ninety-nine  yeans  commendDg  in 
1791,  which  he  had  purchased  of  the  defendant,  subject  to  an  agreement,  re* 
serving  to  the  latter  a  right  of  re-purchasing  upon  certain  oondilionsy  whidi 
were  not  performed ;  and  the  plaintiff  averred,  that  ^<  the  said  interest  of  him 
the  plaintiff,  of  and  in  the  said  premises,  to  wit,  all  the  rest,  residue^  and 
remainder  of  the  said  term  of  ninety-nine  years  dien  to  come  and  un^Hred, 
was  put  up  to  sale  by  auction,  but  that  by  means  of  the  said  slander,  diirers 
persons,  who  were  desirous  of  purchasing  the  plaintiff's  said  interest  in  the 
said  premises,  were  deterred  from  so  doing;"  and  it  appeared  in  evidence, 
that  the  interest  actually  put  up  to  sale,  was  an  under-lease  for  twenty-two 
years,  to  be  granted  by  the  plaintiff  to  the  purchaser: — It  was  hdd>  that 
this  was  a  fatel  variance.  (2) 

In  an  action  for  defamatory  words  respecting  a  bribe,  judgment  was 
arrested,  because  the  charge  <tid .  not  specify  to  whom  the  money  was 
given.  (3) 

That  part  of  the  declaration  which  states  the  slander,  mast  be  acoom- 
panied  by  An  innuendo,  as  **  he"  (meaning  the  said  plaintiff),  the  object  of 
which  is  to  explain  and  shew  the  applicability  of  some  matter  already^  ex- 
pressed ;  it  seems  to  point  out  where  there  b  a  precedent  matter,  bat  never 
for  a  new  charge ;  it  applies  to  what  is  already  expressed.  (4) 

Where  words  can  be  understood  in  an  actionable  sense  only  by  reference 
to  certain  facts,  such  facts  must  be  distinctly  stated  in  the  body  of  the 
declaration,  for  the  mere  introduction  of  those  facts,  under  an  innuendo^ 
will  not  be  deemed  a  sufficient  averment  of  them  (5),  for  that  which  comes 
after  the  innuendo  is  not  issuable  (6) ;  and  it  must  be  averred,  that  the 
words  were  spoken  in  a  conversation  about  those  facts ;  in  fact,  the  words 
must  be  sufficient  to  maintain  the  action  without  the  innuendo  (7) :  tho% 
an  action  will  not  lie  for  these  words,  '^  I  will  take  him  to  Bow  Street  on  a 
charge  of  fprgery*'  without  an  innuendo.  (8) 

Where,  in  an  action  for  slander,  the  declsjration  alleged,  that  the  defendai^ 
had  said  of  the  plaintiff,  that  he  had  set  fire  to  his  own  premises ;  innuendo, 
that  the  plaintiff  had  been  guilty  of  wilfully  setting  fire  to  the  premises* 
which,  whilst  in  his  occupation,  had  been  destroyed  by  fire :— It  was  held  oa 
motion  in  arrest  of  judgment,  that  the  court  could  not  after  verdict  presume 
that  the  jury  had  found,  that  the  defendant  meant  to  impute  to  the  plaintiff 
that  he  had  done  it  unlawfully  or  feloniously,  as  well  as  wilfully.  (9) 


(1)  Ayre  v.  Craven,  4  N.  &  M.  220,     2 

A.  &  £.  2. 

(2)  MiUman  v.  Pratt,  3  D.  &  R.  728.     2 

B.  &  C.  486. 

(3)  Purdy  v.  Stacey,  5  Burr.  2698. 
{4)  Vide  Sex  v.  Home,  Cowp.  684.,  vide 

in  Black   v.  Holmee,  1  Fox  tic  Smith  (Irish),     B.  &  Ad.  27. 
31 — 48.,  the  eUborste  judgment  pf  6hief 
Justioe  Bushe  respecting  innuendoes. 


(5)  1  RoL  Abr.  Action  sur  Case  (L).  83. 

(6)  Slocomttt  ewe,  Cro.  Car.  443. 

(7)  Lovet  V.  Hawthorn,  Crou  Elis.  834. 

(8)  Harrison  v.  King  (in  error),  7  TkmUL 
431. 

(9)  Sweetafpkr.Jeue,  2  ^.9iM.  36.     S 
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If  a  good  innuendo  in  a  declaration,  aBcribing  a  particular  meaning  to  Dbclaration 

alleged  slanderous  words,  be  not  supported  in  evidence,  the  plaintiff  cannot  ^^^  Pi^ad. 
reject  it  at  the  trial,  and  resort  to  another  meaning.  (1) 

In  Wheeler  v.  Haynes  (2)  the  declaration,  which  stated,  that,  at  the  time  ^„*J§^'^ 

of  the  speaking,  &c,  the  plaintiff  worked  for  and  was  employed  by  one  B.  supported 


TMGS. 


Glass  in  his  bam,  in  and  about  thrashing  Glass's  com,  and  that  the  defend-  evidence,  resort 
ant,  intending  to  cause  it  to  be  beUeved  that  the  plaintiff  had  been  guUty  of  ^  Mo\her^*^ 
felony,  falsely  and  maliciously  spoke  of  and  concerning  the  plaintiff*  the  meaning, 
words,  "  I  saw  J.  G.  coming  across  Mr.  Glass's  barton  with  some  barley,  Where  innu- 
and  my  son  said,  «  What  art  going  to  do  with  that?'    J.  G.  said  he  was  ^"fb"tfi^™^ 
going  to  feed  pheasants  with  it,  and  said,  where  he  had  that,  he  could  have  other  parts  of 
more,  and  that  he  had  it  at  farmer  Glass's  barn"  (meaning  the  said  bam  ^®  ^^^^ 
belonging  to  the  said  B.  Glass,  wherein  the  plaintiff  was  so  at  work  and 
employed  as  aforesaid,  and  that  the  barley  so  alleged  by  the  defendant  to 
have  been  in  the  possession  of  J.  G.  was  the  property  of  the  said  B.  Glass, 
and  that  the  plaintiff  had  stolen  the  same  from  the  said  B.  Glass,  and  given 
the  same  to  the  said  J.  G.) ;  and  concluded  with  an  averment  of  special 
damage: — was  held  bad,  the  innuendo  not  being  home  out  by  the  other 
parts  of  the  count ;  and  that  a  demurrer  to  such  count  did  not  apply  to 
any  omission  by  which  the  defect  could  be  aided. 

And  in  Gaimford  v*  Blackford  (3)  the  court  of  Exchequer  arrested  judg-  Innuendo  not 
ment  after  a  second  verdict  given  for  the  plaintiff  in  the  same  cause  (an  !r^"^^^^^  ^J 
action  for  misrepresenting  the  circumstances  of  a  party,  on  which  the  the  coOoquivm, 
plaintiff  gave  him  credit  for  goods),  upon  a  new  tried  granted,  on  the  same 
objection,  viz.  that  the  innuendo  was  not  warranted  by  the  words  of  the 
eoUoquiumy  as  the  action  could  not  be  maintained  unless  it  were. 

New  matter  introduced  by  an  innuendo,  without  any  antecedent  colUh'  Where  innu- 
qjtiwn  to  which  it  can  refer  to  support  it,  is-  not  necessary  to  sustain  the  ^^^  ™^y  he 
action,  but  may  be  rejected  as  surplusage;  and  therefore,  an  innuendo,  that  piu^ge.^  ^^~ 
the  attorney  general  spoken  of  meant  the  attomey  general  for  the  county 
palatine  of  Chester,  was  so  rejected.  (4*) 

A  declaration  in  slander,  which  stated  that  the  plaintiff  had  been  and  was 
clerk  to  a  certain  mining  company ;  that  the  defendant,  intending  to  cause  it 
to  be  believed  that  he  had  been  guilty  in  the  course  of  his  employment  of  grave 
eiimes  and  felonies,  heretofore,  to  wit,  on  the  1st  of  July,  1836,  in  a  discourse 
of  and  concerning  the  plaintiff,  of  and  concerning  his  having  acted  as  such 
clerk,  spoke  of  and  concerning  the  plaintiff  these  words,  &c.  **  You  have  done 
thiftgs  with  the  company  for  which  you  ought  to  be  hanged,  and  I  will  have 
you  hanged  before  the  first  of  August"  (thereby  meaning  that  the  plaintiff 
had  been  guilty  of  felonies  punishable  by  law  with  death  by  hanging): — 
-was  held  good  on  motion  in  arrest  of  judgment  (5),  Mr.  Baron  Parke  ob- 
serving, **  We  may  either  reject  the  innuendo  at  the  end  of  the  words,  and  the 
declaration  is  good,  the  words  being  actionable  of  themselves ;  or,  if  it  be  said, 
that  the  innuendo  must  be  proved,  we  must  intend  that  it  was  proved." 

In  slander  the  plaintiff  averred,  that  he  had  in  due  manner  put  in  his  When  innu- 
answer  on  oath  to  a  bill  filed  against  him  in  the  court  of  Exchequer  by  *"*^?  cannot 

-.-.„,,,  "  .  »f        .  .1        without  aid  cn- 

the  defendant  (but  did  not  proceed  to  aver  any  colloquium  respectmg  that  large  the  sense 

of  Uie  words. 

(1)  Jnmams  ▼.  SioU,  I  C.  &  M.  675.     8         (3)  7  Price,  544. 

Tyrw.  688.  (4)  Roberts  v.  Camden,  9  East,  93. 

(2)  9  A.  &  £.  286.  (5)  FraneU  v.  Book,  3  M.  &  W.  191. 
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answer,  with  reference  to  which  the  words  were  spoken) ;  and  then  allied 
that  the  defendant  said  to  him,  that  he  was  foresworn  :  innuendo,  that  the 
plaintiff  had  perjured  hiniself  in  what  he  had  sworn  in  his  aforesaid  answer 
to  the  bill  so  filed  against  him : — It  was  held,  that  this  innuendo  could  not, 
without  the  aid  of  such  a  coUoquium^  enlarge  the  sense  of  the  words,  hj 
referring  them  to  the  answer  averred  in  the  prefatory  part  of  the  declaration 
to  have  been  put  in.  (1 ) 

In  a  declaration  for  slander,  the  plaintiff  stated,, that  he  was  a  jobber  or 
dealer  in  the  funds,  and  as  such  had  been  accustomed  lawfully  to  contract ; 
that  the  defendant  said  of  him  as  such  jobber  or  dealer,  "  he  is  a  lame  duck," 
meaning,  that  he  had  not  fulfilled  his  contracts  in  respect  of  the  said  stocks 
or  funds ;  in  consequence  of  which  divers  persons  refused  to  fulfil  their 
contracts  with  him  (specifying  the  contracts),  and  he  was  prevented  firom 
fulfilling  his  contracts  with  other  persons: — It  was  held,  that  it  did  not 
sufficiently  appear,  either  that  the  words  were  spoken  of  lawful  contracts,  or 
that  the  plaintiff  was  a  lawful  jobber  or  dealer  in  the  funds ;  and  that  the 
declaration  was  therefore  bad.  (2) 

A  declaration  for  slander  stated  byway  of  inducement,  that  the  plaintiff  was 
a  pork-butcher,  and  then  charged  the  defendant  with  publishing  to  the  plaintiff, 
in  the  presence  of  other  persons,  these  words  of  and  t^oncerning  the  plaintifi^ 
— **  You  are  a  bloody  thief!  Who  stole  F.*s  pigs?  You  did,  you  bloody 
thief,  and  I  can  prove  it :  you  poisoned  them  with  mustard  and  brimstone." 
Innuendo,  that  the  plaintiff  was  guilty  of  pig-stealing.  The  jury  found,  that 
the  words  were  not  intended  to  impute  felony,  but  were  spoken  of  the  plain- 
tiff in  relation  to  his  trade  : — It  was  held,  that  the  plaintiff  was  not  entitled 
to  recover,  as  the  words  used  did  not  shew,  that  they  were  spoken  of  him  in 
relation  to  his  trade,  and  no  colloquium  concerning  his  trade  was  laid  in 
the  declaration.  (3) 

Where  a  declaration  in  case  for  words,  '<  that  the  plaintiff  had  set  fire  to 
his  own  barley  stack,"  averred,  that  the  stack  was  insured,  and  was  burnt 
without  his  own  default,  and  that  the  defendant  spoke  the  words  of  and 
concerning  the  plaintiff  and  the  fire: — It  was  held  bad  on  demurrer.  (4) 

In  an  action  of  slander,  the  count  stated  as  inducement,  that  the  plaintiff 
was  livery-stable-keeper,  and  by  that  trade  and  business  acquired  profit ;  that 
one  T.  P.  had  become  a  bankrupt,  and  that  he  was  about  to  prove  a  debt 
justly  due  under  his  commission,  and  then  stated,  that  the  defendant  spoke 
these  words  of  and  concerning  him  in  his  said  trade — "  you  (meaning  the  said 
plaintiff)  are  a  regular  prover  under  bankruptcies"  (meaning  that  the  plaintiff 
was  accustomed  to  prove  fictitious  debts  under  commissions  of  bankruptcy): 
— It  was  held  on  error  brought,  the  verdict  being  for  the  plaintiff,  first,  that 
the  words  did  not  impute  a  charge  against  the  plaintiff  in  the  way  of  his 
trade  and  business;  and,  secondly,  that  the  innuendo  imputing  a  crime 
punishable  by  law  was  badly  pleaded  as  enlai^ng  the  natural  meaning  of 
the  words  used,  without  resting  on  any  introductory  averment  of  a  ro/Zo. 
quium  respecting  the  proof  of  fictitious  debts;  and  a  venire  de  fioro  was 
awarded.  (5) 


(1)  Hawha  y.  Haxhey,  8  East,  427.,  et  (4)   We9t  v.  SmUh^  4  DowL  F.C  703. 
vide  HoU  ▼.  Schokjield,  6  T.  R.  691.  (5)  Alexander  v.  Anyk,  1  Tyrw,  9.     1  C 

(2)  Marri$  v.  Langdale,  2  B.  &  P.  284.  &  J.  143.     S.  C.  nom.  jtngk  t.  Akxtrmder,  7 

(3)  Sibley  V.  TomUtu,  4  Tyrw.  90.  Bing.  119.     4  M.  &  P.  870. 
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A  count  in  a  declaration  for  slander  laid  the  words  as  follows  :—'<  you     Declaration 
have  robbed  me  of  one  shilling  tan  money  ;"  and  the  innuendo  explained     ^J^^  '^^^ 

the  meaning  to  be,  that  the  plaintiff  had  fraudulently  taken  and  applied  to  ; 

his  own  use  one  shilling  received  by  him  for  the  defendant^  being  the  produce  ^j^lJ! j"^' 
of  the  sale  of  some  tan  sold  by  the  plaintiff  for  and  as  servant  to  the  defend-  introducing 
ant ;  but  the  facts  stated  in  this  innuendo  were  not  alleged  by  any  inde-   °^^  ^^<^ 
pendent  averment  in  the  declaration: — It  was  held,  that  the  innuendo  was 
bad,  as  introducing  new  facts ;  and  that,  without  the  innuendo,  the  count 
did  not  charge  words  actionable  in  themselves.  (1) 

When  the  words  are  actionable  in  themselves,  it  is  unnecessary  to  lay  Statement  of 
special  .damage  in  the  declaration.    But  where  special  damage  is  the  gist  °^™"S^ 
of  the  action,  it  must  be  stated  with  particularity,  as  if  the  injury  consist  of 
the  loss  of  customers,  the  names  of  the  customers  should  be  specified.  (2) 

In  Scott  V.  Jacob  (3)  the  plaintiff  was  allowed  in  an  action  of  slander,  after  Amxndmsnt 
the  cause  was  at  issue,  to  amend  his  declaration,  or  file  a  new  one,  on  pay-  ^'^o/^''^^' 
ment  of  costs,  although  there  had  been  a  term's  delay. 

The  general  issue  is  "  not  guilty.*'  Plkadikgs. 

By  Reg.  Gen.  Hilary  Term,  4«  WilL  4?.,  "  in  actions  on  the  case  the  plea  of  G"*'"*^^  !»• 
*  not  guilty'  shall  operate  as  a  denial  only  of  the  breach  of  duty,  or  wrong-   vt      q      tt 
fttl  act  alleged  to  have  been  committed  by  the  defendant,  and  not  of  the  t.  4  Will.  4.  * 
facts  stated  in  the  inducement."     '*  In  an  action  of  slander  of  the  plaintiff 
in  his  office,  profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the 
same  extent  precisely  as  at  present,  in  denial  of  speaking  the  words,  of 
speaking  them  maliciously,  and  in  the  sense  imputed,  and  with  reference 
to  the  plaintiff's  office,  profession,  or  trade ;  but  it  will  not  operate  as  a 
denial  of  the  fact  of  the  plaintiff's  holding  the  office,  or  being  of  the  pro- 
fession or  trade  alleged."     ^<  All  matters  in  confession  and  allowance  shall  be 
pleaded  specially  as  in  (usumpsit** 

The  plea  of  justification,  on  the  ground  of  the  truth  of  the  slander,  must  JusrincAnoy. 
in  general  confess  the  imputation  as  laid  in  the  declaration^  otherwise  it  will  Plea  of  justifi- 
be  bad  on  demurrer.  (♦)  t^t^ 

A  plea  of  justification,  on  the  ground  that  the  imputation  was  a  privi-  truth  of  the 
leged  communication,  must  expressly  deny  malice,  or  state,  that  the  com-  '^suage. 
munication  was  made  honestly  and  hondjidey  which  might  imply  the  absence 
of  malice.  (5) 

If  the  imputation  be  substantially  justified  it  is  sufficient  (6) 

It  is  no  objection  to  the  plea,  that  it  does  not  justify  the  whole  charge;  Justification  of 
if  me  charge  be  divisible,  a  justification  of  part  will  be  good  pro  tanto.  (7)    ^^ 

A  defendant  may  justify  the  truth  of  words  of  felony  spoken  by  him  of  Charge  of 
the  plaintiff  after  the  acquittal  of  the  plaintiff  on  a  charge  of  felony.  (8)        felony. 

To  an  action  for  slander  of  title^  a  plea  of  justification  under  authority  of  Slander  of  title, 
adventurers  must  state  their  names  and  relation  to  the  property.  (9) 

(1 )  Day  V.  RoUnaom  (in  error),  4  N.  &  M.  (2)  Bull.  N.  P.  7.     Bamet  y.  iVudZin,  1 

884.      1    A.  &  £.    554.      Where  one  of  Sid.  396.  ZoM^v./TareiroM^  Sir  W.Jones,  196. 

setreial  counts  in  a  declaration  for  slander  (3)  1  Smythe  (Irish),  192. 

was  bad,  and  some  of  the  de&matory  words  (4)  Johns    v.    Giitms,    Cro.    Eliz.    239. 

in  it  were  proved  at  the  trial,  and  the  jury  Hi^Phenon  v.  Danidt,  10  B.  &  C  266. 

found  a  general  verdict  with  damages  for  (5)  Smith  v.  Thomas,  2  Bing.  N.  C.  372. 

the  plaintiff,  the  court  set  aside  an  order  of  (6)  Edwards  v.  BeU,  1  Bing.  403. 

the  judge  who  tried  the  cause  to  confine  the  (7)   Ciarkson  v.  Lawson^  6  ibid.  587. 

▼crdict  and  damages  to  one  of  the  good  (8)  fa^/ancf  v.  ^ourAe,  3  £sp.  N.  P.  C.  80. 

counts,  and  awarded  a  vewirt  de  novo,    Emp-  (9)  Howe  v.  Boach  and  Same  v.  Hoare,  1 

son  ▼.  Griffin,  11  A.  &  E.  186.  M.  &  S.  304. 
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DSCLAEATIOV 

AMD  Plead- 
ings. 

Malicious 
charge  before  a 
magistrate. 

MThen  plea  !n 
bar  bad. 


Replication. 


A  plea  to  an  action  for  a  malicious  charge  before  a  magistrate,  jostifyiDg 
the  charge  on  the  ground,  that  the  plaintiff  had  committed  the  offenoe 
imputed  to  him^  is  not  sufficient,  unless  it  allege,  that  at  the  time  of  the 
charge  the  defendant  had  been  informed  of,  or  knew  the  facts  on  which  the 
charge  was  made.  (1) 

A  plea  in  bar,  which  merely  denies,  that  the  plaintiff  has  sustained  special 
damage,  is  bad,  where  the  words  are  actionable  in  themselves.  (2) 

In  an  action  of  slander,  wh«re  a  plea  stated,  that  the  defendant,  in  pursaanee 
of  an  agreement  to  that  effect,  did  write  and  ddiver  to  the  plaintiff  a  certain 
letter  of  apology  and  retractation^  which  letter  the  plaintiff  accepted  in  full 
satisfaction,  &c ;  to  which  it  was  replied,  that  after  the  delivery  of  the  said 
letter  the  defendant  did  write  a  certain  other  letter  of  and  concemiog  the 
first  letter,  et  dc  the  defendant  did  not  gire  the  said  letter  of  apology,  ftc.  in 
pursuance  of  the  said  agreement,  &c, :  -—  It  was  held,  Ist,  that  the  plea 
(supposing  it  to  be  a  good  plea  by  way  of  accord  and  satisiactioo)  was  no 
bar  to  the  action,  there  being  evidence  of  the  defendant's  intention,  that  the 
letter  in  question  was  not  to  be  considered  as  a  letter  of  apology,  but  merely 
of  retractation ;  2dly,  that  the  facts  stated  in  the  plea  might  have  been 
given  in  evidence  under  the  general  issue.  (3) 

The  general  replication  de  if^urid  is  sufficient,  if  the  justification  be  false 
and  unfounded  (4) ;  but  if,  on  the  other  hand,  it  be  true,  the  plaintiff  may 
reply,  admitting  the  commission  of  the  alleged  crime,  if  it  be  of  a  criminal 
nature,  but  stating,  that  before  the  slander  he  was  pardoned.  (5) 


EviDXMCB. 

Words  used 
must  be  proved 


Proof  of  coflb- 
qtUum  and  in- 
nuendoes. 


11.   EviDEKCE. 

In  an  action  of  slander  the  witnesses  must  prove  the  words  used,  aad 
cannot  be  allowed  to  state  the  impression, produced  upon  their  minds  by 
the  whole  of  the  conversation.  (6) 

The  colloquium,  and  other  averments,  which  connect  the  words  with  the 
plaintiff  or  subject-matter  must  be  proved.  This  is  usually  done  by  the 
testimony  of  one  or  more  witnesses  who  know  the  parties  and  circumstances, 
and  who  state  their  opinion  and  judgment  as  to  the  intention  of  the  de- 
fendant, to  apply  his  words  or  libel  to  the  parties  or  circumstances  as 
alleged.  It  seems  to  be  sufficient,  if  the  witness  in  the  first  instance  state 
his  general  belief  and  opinion  as  to  the  defendant's  meaning,  without  ii»- 
dosing  his  reasons,  leaving  it  to  the  defendant,  if  he  think  proper,  to  inquire 
as  to  the  grounds  and  reasons  which  support  that  conclusion.  The  truth  of 
an  innuendo  is  a  question  of  fact  for  the  jury  (7) ;  and,  in  general,  if  the 
meaning  of  the  terms  be  ambiguous,  it  is  for  the  jury  to  toy  in  what  sense 
they  were  used.  (8) 


(1)  Ddegal  ▼.  Highiey,  3  Bing.  N.  C. 
950.     8  C.  &  P.  444. 

(2)  Smith  y.  Thomat,  2  Scott,  546.  4 
Dowl.  P.  C.  S3S.     2  Bing.  N.  C.  S72. 

(S)  Eijfi ▼.  Jacob,  1  Jebb  &  Symes (Irish), 
257.  It  seems,  su^  a  plea  is  open  to  de- 
murrer as  a  plea  of  accord  and  satisfaction. 

(4)  1  Saund.  244. 


(5)  Cwidinfftomr.  f^UUm,  Sir.  F.  Moore, 
803. 

(6)  Sdrritom  ▼.  Bepta^ton,  8  C  &  P.  709. 

(7)  JRoberts  t.  Cambdem,  9  East,  96.  OU- 
ham  ▼.  PeuAe,  2  W.  Black.  961.  Cowp.2n. 
Ptnfiid  T.  WealeoUy  2  N.  R.  335. 

(8)2  Stark.  £v.  3d  ed.  628. 
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Wherever  a  specific  meaning  ia  given  to  the  terms  of  a  libel  or  oral      Evibkkcs. 
slander  by  connecting  it  with  previous  matter,  the  whole  must  be  proved  as 
being  essential  to  the  nature  and  identity  of  the  charge.  (1)    Where  the 
innuendo  does  not  refer  to  any  preceding  averment,  but  unnecessarily  in- 
troduces new  matter,  it  may  be  rejected.  (2) 

Inanactionofslander,underthepleaof  not  guilty  the  plaintiff  must  prove,  Proofs  bj 
the  speaking  of  the  words  complained  of,  tiiat  they  were  spoken  maliciously,  ^he^pi^  of  not 
and  in  the  sense  -imputed ;  and  if  spoken  and  published  of  the  plaintiff  in  guilty  • 
his  office,  profession,  or  trade,  that  they  were  so  spoken  with  reference 
thereto. 

It  may  be  here  observed,  that  Reg.  Gen.  H.  T.  4*  Will.  4.  appears  to  leave 
to  the  plea  of  not  guilty  in  an  action  of  slander,  nearly  the  same  effect  that 
it  possessed  before,  with  the  exception  that,  under  the  new  rule,  it  is  an 
admission  of  the  inducement.  In  other  respects,  a  justification  must  still  be 
pleaded,  in  cases  in  which  it  was  formerly  necessary  to  plead  it;  and  the 
defendant  may  still,  under  the  plea  of  not  guilty,  give  the  like  evidence  as 
formerly  to  shew,  that  the  words  were  not  spoken  in  malice.  (S)  In  short, 
not  only  the  sense  and  application  of  the  words,  as  that  they  related  to  the 
plaintiff,  but  also  the  malicious  sense,  as  that  they  were  spoken  in  a  de- 
famatory spirit,  may  still  be  controverted  under  the  general  issue.  But  any 
facts  stated  as  matter  of  inducement,  and  necessary  to  be  proved  in  order 
to  render  words  actionable,  as  being  spoken  with  reference  to  those  facts, 
must  now  be  directly  denied,  and  will  not  be  put  in  issue  by  the  general 
plea  of  not  guilty.  (4*) 

When  the  material  part  of  the  words  declared  on  is  proved  to  a  jury,  the  When  xnaterial 
verdict  must  be  for  the  plaintiff;  and  a  nonsuit  will  not  be  entered,  though  ^"^^j**u-ed 
on  demurrer  or  motion  in  arrest  of  judgment  it  might  be  held,  t|pat  an  on  is  proved, 
action  could  not  be  maintained  on  the  words  proved.  (5)  ^^^  verdict 

The  plaintiff  cannot  object  at  the  trial,  that  the  plea  of  justification  is  in-  plaintiff. 
sufficient,  as  he  should  have  demurred.   The  defendant  is,  therefore,  entitled 
to  the  verdict,  if  the  plea  be  proved.  (6)   Where  there  is  a  plea  of  not  guilty 
and  justifications,  and  the  jury  find  for  the  defendant  on  the  former,  they 
should  be  dischai^d  from  finding  on  the  special  pleas.  (7) 

In  Blaek  v.  Hobnes  (8)  Chief  Justice  Bushe  observed,  '<  Some  confusion  Distinctions 
attaches  to  the  argument  of  this  point,  from  the  same  expression  being  |>^^^^"  ^.^® 
applicable  to  two  things  totally  distinct ;  that  expression  is,  privileged  com'  and  the  law  of 
municatUms,    In  the  sense  belonging  to  this  argument,  it  means  communi-  slander, 
cations  privileged  from  being  given  in  evidence ;   and  the  only  question  Judgment  of 
raised,  is  one  upon  the  law  of  evidence,  which  may  in  many  cases,  as  it  Bushe  iaBhdk 
might  in  this,  be  decided  without  the  judge  having  any  knowledge  of,  or  v.  Holmes, 
reference  to,  the  contents  of  the  communication  itself,  and  is  in  its  nature 
a  previous  and  preliminary  inquiry,  whether  the  communication,  be  it  what 
it  may,  can  be  disclosed  at  all,  and  merely  depending  upon  this  fact,  whether 

(1)  May  ▼.  j&rnvN,  3  B.  &  C.  128.     Sd-  (3)  Rosooe's  Law  Tracts,  49,  50. 

lers  V.  Till,  4  ibid.  656.     JSartep  v  Frateh,  (4)  Tidd's  N.  P.  371. 

4a&M.  11.    Wimam$r.  Gardiner,  IM,  &  (5)  Lumby  v.  AUday,  1  Tyrw.  217.     1 

^.345.  C.  &J.  301. 

(S)  RoberU  v.  Camdm,  9  East,  93.     Day  (6)  Smith  v.  Thomae,  2  Bing.  N.  C.  372. 

T.    Robineon,    1    A.  &  £.  558.     Harvey  v.  (7)  Leigh's  N.  P.  1392.  oit.  Rohertton  v. 

JVmcA,  1  C.  &  M.  11.    WUUama  v.  Gardner,  M'DougaU,  4  Bing.  670. 

1  M.  &  W.  245.  (8)  1  Fox  &  Smith  (Irish),  35. 
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EviDBucK.  the  introductory  evidence  shews  it  to  have  been  the  official  correspondence 
Judgment  of  ^^  intercourse  of  a  public  department  in  the  state.  But  the  other  sense  of 
Chief  Justice  the  expression  privileged  eommunioaiianSf  means  communications  privileged 
V  JB^oM         fi'^^^  being  considered  as  slanderous;  for  instance,  where  the  circumstances 

under  which  the  words  were  spoken  or  written  are  such  as  that  the  utter- 
ance of  them  cannot  be  considered  as  a  publication,  or  as  libellous ;  as  in 
the  well  known  case  of  giving  the  character  of  a  servant^  or  of  preferring 
a  charge  in  the  regular  course  of  proceedings,  before  a  legitimate  and  com- 
petent tribunal,  as  in  the  case  of  Lake  v.  Jrtfi^(l),  and  several  other  eases 
since  determined,  some  of  which  are  collected  in  Serjeant  Williams*s  notes 
to  that  case.  Now,  to  decide  the  question  that  arises  in  every  such  case,  it 
is  necessary,  that  the  alleged  libel  should  be  given  in  evidence ;  because 
upon  the  contents  of  it  will  mainly  depend  the  question,  whether  the  com^ 
munication  was  bond  fide  and  purely  confidential,  whether  the  chaige  pre- 
ferred was  bond  fide  and  exclusively  confined  to  the  subject-matter,  which 
a  prosecutor,  before  a  competent  tribunal,  might  bring  forward ;  or  whether, 
under  the  pretence  of  a  confidential  communication,  or  a  fair  accusation,  a 
malicious  slander  was  conveyed.  From  the  nature  of  that  inquiry,  the 
proof  must  be  first  made,  and  the  question  to  be  decided  turns  upon  the 
law  of  slander ;  whereas,  in  the  other  case,  the  inquiry  is  not  what  the 
contents  of  the  communications  are,  but  whether  it  can  be  proved  at  all; 
and  the  question  to  be  decided  turns  not  on  the  law  {^slander,  bat  the  fav 
of  evidence.  The  learned  judge  admitted  the  evidence,  reserving  for  the 
consideration  of  the  court  the  question,  whether  it  ought  to  be  admitted ; 
and  afterwards  left  to  the  jury  thb  question, '  whether,  under  the  drcnm- 
.•  stances,  the  defendant  had  acted  bond  fide ^  adding,  that  if  he  had,  <  be  was 

protected,  though  every  word  he  had  written  was  false ;  if  not,  otherwise.' 
Now  this  was  exactly  the  proper  way  of  leaving  the  case  to  the  jury,  if  the 
question  had  been,  whether  the  communication  was  privil^ed  from  being 
considered  a  libel,  but  is  not  ad  idem  to  that  previous  question,  whether 
it  was  privileged  from  being  disclosed  at  all ;  if  it  has  (as  we  think  it  has) 
that  privilege,  it  is  entitled  to  it,  not  from  any  merits  or  bond  fide  conduct 
of  the  defendant,  but  for  the  sake  of  the  public,  to  whom  it  is  prejudicial, 
that  such  communications  should  be  disclosed ;  and,  upon  that  ground,  we 
think  the  evidence  ought  to  have  been  rejected." 
THien  the  jury  1°  actions  of  slander  there  are.  two  sorts  of  malice,  one  in  law,  the 
aught  to  be  di-   other  in  fact ;  and  when  they  occur,  the  opinion  of  the  jury  should  be  takes 

rected  cither  to         ^_  u^*u  /a\ 
find  or  negative   upon  both.(2) 

maliee  in  lav  In  KitM  V.  SeweU{S)  it  appeared,  that  A.  having  undertaken  to  build  a 

or  malice  in       jjouse  for  B.,  employed  C.  a  carpenter  to  do  some  of  the  woodwork,  for 

which  A.  had  given  an  estimate.  The  bill  sent  in  having  exceeded  tke 
estimate,  B.  applied  to  D.  to  recommend  him  a  surveyor  to  measure  the 
work ;  upon  which  D.  told  B.  that  he  had  seen  C.  take  away  some  of  tiie 
quarterings ;  B.  informed  A.  of  it,  who  came  to  D.,  and  asked  him  did  be 
say  so ;  to  which  D.  answered,  **  yes,  I  saw  the  man  employed  by  you  take 
from  B.'s  house  two  long  pieces  of  quartering ;  I  hallooed  to  the  man."  In 
an  action  of  slander,  brought  by  C.  against  D.  the  judge  left  it  to  the  joiy 

(1)  1  Saund.  132.  (S)  3  M.  &  W.  «97. 

(2)  Bromage  ▼  JFVotjer,  4  B.  &  C.  247. 
1  C.  &  P.  475. 
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to  say,  whether  the  words  imputed  felony ;  and  if  they  thought  they  did,      Evid«hc«. 
told  them  that  still  the  plaintiff  was  not  entitled  to  recover  unless  he  shewed 
express  malice,  or  the  jury  believed  from  the  circumstances,  that  the  de- 
fendant was  actuated,  by  malicious  motives : — It  was  held,  that  the  direction 
was  right 

In  an  action  of  slander,  where  three  witnesses  were  called  for  the  plain-  Where  the 
tiff,  the  evidence  of  two  of  whom  was  quite  inconsistent  with  the  notion  of  ^^^^^^^^^^ 
a  confidential  communication,  it  was  held,  that  it  was  not  a  misdirection  in  upon  a  certain* 
the  judge  to  leave  it  to  the  jury  to  say,  whether  or  no  they  believed  the  8*»^«  of  facts, 
communication  to  be  confidential ;  and  that  it  was  not  necessary  in  such  a  should  find  for 
case  for  him  to  tell  them  in  distinct  terms  that,  if  they  believed  the  evi-  the  plalntiC 
dence,  they  must  find  their  verdict  for  the  plaintiff.  (1) 

In  an  action  of  slander  for  words,  some  of  which,  if  spoken  and  under-  Jury  can  con« 
stood  in  their  ordinary  sense,  would  certainly  be  actionable,  the  jury  may  '^^  ***®  ^**°^® 
consider  whether,  taking  the  whole  of  the  conversation  together,  the  par-  ^on,  to  ascer- 
ticular  words  are  so  qualified  by  the  other,  parts  of  the  conversation  as  to  ^*"*  whether 
shew,  that  they  were  not  intended  to  convey  the  idea  which  their  prinuury  ^r^s^are 
and  ordinary  meaning  would  give.  (2)  qualified. 

In  an  action  of  slander  per  quod,  it  is  not  sufficient  to  prove  equivalent  What  is  a 
words  of  slander,  though  explained  in  the  same  sense  by  the  defendant  ^^^^^vcit, 
himself  (3)  ;  and  evidence  of  words  spoken  in  the  second  person  will  not  NotsuflBcient 

^   -^  *^  *^  to  prove  equi- 

support  a  count  alleging  them  to  have  been  spoken  in  the  third  person*  (4<)  valent  words  of 
But  if  a  letter,  set  out  as  inducement,  be  alleged  to  contain  *^  the  words  "lender. 
and  matter  following,'*  and  when  the  letter  is  read  in  evidence  it  is  found  to  Words  spoken 
contain  all  that  is  stated  in  the  declaration  and  something  more,  this  is  no  person,  will  not 
variance.  (5)  support  words 

A  defendant  told  J.  P.  that  certain  oranges  of  J.  P/s  would  not  have  l^^n.***"^ 
sold  so  ill,  if  the  pluntiff  had  not,  before  the  sale,  propagated  a  report,  that  p^of  exceed- 
there  were  three  or  four  cargoes  of  oranges  then  coming  into  market;  ing statement 
whereupon  J.  P.  discontinued  employing  the  plaintiff  as  he  had  before  been  "^  variance, 
used ;  the  plaintiff  thereupon  sued  the  defendant,  but  having  alleged  in  his 
declaration  that  the  plaintiff  had  caused  the  loss  on  J.  P.'s  oranges,  by  pro- 
pagating the  report  that  he  (plaintiff)  had  three  or  four  cargoes  of  oranges 
coming  into  market :  —  it  was  holden  to  be  a  fatal  variance.  (6) 

In  a  count  for  slander,  the  words  were,  '<  this  is  my  umbrella ;  he  stole  it  Words  laid 
from  my  back-door."     The  words  proved  were,  "  it  is  my  umbrella,"  &c. ;  concerning  a 
and  it  appeared  that  these  words  were  not  spoken  in  the  house  where  the  proof  of  a  thing 
umbrdla  then  was: — It  was  held,  that  the  evidence  did  not  support  the  not  present. 
declaration,  inasmuch  as  the  words  laid  imported  to  be  spoken  concerning 
a  thing  then  present,  and  the  words  given  in  evidence  were  actually  spoken 
concerning  a  thing  not  present  at  the  time*  (7) 

In  an  action  for  defamation  of  the  plaintiff's  wife,  the  words  alleged  in  Words  ezpres- 
the  declaration  were,  « the  plaintiff's  wife  is  a  great  thief,  and  ought  to  ""*«  opinion. 
have  been  transported  seven  years  ago ;"  the  words  proved  were,  *'  she  is  a 
bad  one,  and  ought  to  have  been  transported  seven  years  ago :"  —  It  was 

(1)  Picton  y.  Jaekman,  4  C.  &  P.  257.  (5)  Bourke  v.  Warren,  2  C.  &  P.  S07. 

(2)  Shipley  v.  Todhunter,  7  ibid.  680.  (6)    Wood  v.  Adamj  6  Bing.  481.     4  M. 
(S)  Armitage  ▼.  Ihtfuter,  4  Doug.  291.         &  P.  208.     4  C.  &  P.  269. 

(4)  Avarifh  v.    Rogers^    Bull.   N.  P.  5.         (7)    Waiiert  v.  Maee,  2  B.  &  A.  756.     1 
Siannard  v.  Harper,  5  M.  &  R.  295*  Chitt  507. 
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Allegation  of 


Etidxkcjl      held,  that  the  words  proved  did  not  support  the  dedaradoiL  (1)  The  words 
'*  she  ought  to  have  been  transported/'  expressing  only  the  opinion  of  the 
speaker,  are  not  of  themselves  actionable^  at  least  unless  connected  by  an 
innuendo  with  a  colloquium  of  felony.  (2) 
AUegation  of         An  allegation  of  slanderous  words,  accompanied  with  an  assertion  of  a 
^^[^^p^*^   fact  as  the  fonndation  of  the  words,  is  not  supported  by  evidence  of  the 
ported  by  proof  words,  accompanied  with  an  assertion  of  the  speaker's  belief  only  of  the 
^i*!lr  'P®*^^'*'  fact  (3) ;  and  a  count  for  slanderous  words  spoken  affirmatively  b  not  sup- 
ported by  proof,  that  they  were  spoken  by  way  of  interrogatory.  (4) 

Words  laid  as  spoken  in  English,  cannot  be  supported  by  evidence  of 
words  spoken  in  a  foreign  language.  (5) 

Where  the  averment  was,  that  A.,  before  a  magistrate,  maliciously  diaiged 
B.  with  felony ;  but  the  information  contained  a  mere  charge  of  tortious 
converrion,  upon  which  a  warrant  for  felony  was  improperly  founded:-^ 

of  a  tortious  Where,  in  an  action  of  slander,  the  whole  of  the  words  laid  in  any  one 

conversion.  count  constitute  the  slanderous  charge,  the  whole  must  be  proved ;  but, 
\xKiLvcm!''  ^  ^^^^  there  are  distinct  slanderous  allegations  in  any  count,  proof  of  any  of 
--     „     ^.       them  is  sufficient.  C7) 

The  allegation  ,  V '  / 

only  partially  It  is  sufficient  to  prove  part  only  of  a  sentence  laid  in  a  count  in  slander, 
proven.  \{  (hat  part  be  of  itself  intelligibLe  and  actionable^  and  that  the  remainder  be 

not  a  qualification  of  the  part  proved.  (8) 

*'  'Ware-  hawk  there,  mind  what  you  are  about,"  will  sustain  a  declaration 
alleging  the  words  spoken  to  have  been  <'  'ware  hawk,  you  must  take  care 
of  yourself  there ;  mind  what  you  are  about"  (9)  '^ 

'<  I  will  do  my  best  to  transport  him,  as  he  has  been  working  for  me 
some  time,  and  has  been  robbing  me  all  the  while,"  will  be  supported 
by  proof,  *^  he  has  worked  for  me  some  time,  and  has  been  continually  robbing 
me."  (10)  *'  You  stole  one  of  my  sheep,"  will  be  maintained  by  evidence^ 
<<  you  stole  my  sheep  and  killed  it"  (11) 

Where  the  plaintiff  declared,  that  he  had  been  a  woolstapler  at  Ciren- 
cester, and  was  a  brewer  at  Oxford,  and  that  the  defendant  spoke  of  him  as 
such  trader  these  words :  —  <<  Mr.  H.  (the  plaintiff)  and  B.  have  both  been 
bankrupts,  Mr.  H.  at  Cirencester,"  and  gave  no  evidence  of  his  having  been 
a  woolstapler,  but  only  that  he  was  a  brewer  at  Oxford,  and  proved  the 
words  spoken  to  have  been  these,  "  he  was  a  bankrupt  at  Cirenoester,  SczT : 
—  It  was  held,  that  this  proof  sustained  the  allegation,  that  the  words  were 
spoken  of  him  in  his  trade  of  a  brewer,  for  a  trader  at  Oxford  may  be  a 
bankrupt  at  Cirencester.  (12) 

In  slander,  the  declaration  alleged,  that  the  plaintiff  at  the  time  of  speak- 
ing, &c  was  of  two  trades,  and  that  the  defendant,  intending  to  injure  him  to 
his  several  trades  as  aforesaid,  and  to  prevent  perspns  from  employing  hhn 


Proof  of  part 
of  a  sentence. 


(1)  Hancock  v.  Wintevy  2  Marsh.  502.     7 
Taunt.  205. 

(2)  Ibid. 

(S)   Cook  V.  Stokes,  I  M.  &  Rob.  2S7. 

(4)  Bamea  v.  BbOoway,  8  T.  R.  150. 

(5)  Zenobio  v.  AxteU,  6  ibid.    162.,  sed 
vide  post,  2581.  Jekkin*  v.  FhilUps, 

(6)  Ten^pett  v.  Chamhcra,  1  Stark.  67. 

(7)  Flower  v.   Pedieyy  S  Esp.  N.  P.  C. 


491.      Compagnon  v.  MarHn^   S  W.  Black. 
79a      7¥}Mfa/v.  Jfeor«,2  Wik.  114. 

(8)  Orpwood  V.  Barket,  4  Bing.  261. 
S.  C.  nom.  Orpuood  v.  Fkwka,  12  Moofe, 
492. 

(9)  Ibid. 

(10)  DcMeaaiery. Blaemm,SU. &R-17S. 

(11)  Bobinmm  v.  Wim*,  2  Stark.  194. 

(12)  HaU  V.  Smith,  1  M.  &  &  287. 
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ID  the  way  of  his  said  sereral  trades^  in  a  certain  discourse  which  he  had  of     Evidxncs. 
and  concerning  the  plaintiff  in  one  of  his  trades  spoke,  &c- :  —  It  was  held,  " 
that  though  the  plaintiff  failed  to  prove  he  was  of  both  trades,  yet  he  might 
recover  upon  proof  that  he  was  of  that  trade  concerning  which,  the  defend- 
ant was  charged  to  have  spoken  the  words.  (1) 

Where  a  plaintiff,  having  proved  the  words  laid  in  the  declaration,  offered  Malick  op  ths 
evidence  of  other  actionable  words  spoken  by  the  defendant  afterwards : — It     *"'^^»»- 
was  held,  that  although  special  damage  not  laid  in  the  declaration  cannot  be  ihew^S^quo 
given  in  evidence,  yet  evidence  may  be  given  of  any  words,  as  well  as  of  any  animo  of  the 
act  of  the  defendant,  to  shew  the  quo  animo  he  spoke  the  words,  which  are  ^^^'^'^'^^ 
the  subject  of  the  action.     But  the  judge  should  direct  the  jury  to  give 
damages  only  for  the  words,  which  are  the  subject  of  the  action.  (2) 

In  an  action  for  slander,  the  plaintiff  may  give  evidence  of  any  thing  that  Evidence  may 
the  defendant  afterwards  said,  that  goes  to  shew  malice  in  the  defendant,  ^if  ^""dde^d^t 
provided  that  it  cannot  be  the  subject  of  another  action ;  therefore,  the  aftenrarda  said, 
plaintiff  may  give  evidence,  that  the  defendant  repeated  the  same  words  at  a  ^  P'^®  malice* 
subsequent  time,  or  spoke  on  the  subject  of  this  action,  but  cannot  go  into 
evidence  of  other  words  subsequently  ^oken,  if  those  words  can  be  made 
the  subject  of  another  action.  (3) 

On  the  trial  of  an  action  for  slander,  the  plaintiff  may  go  into  evidence  to 
•hew,  that  he  had  recovered  in  a  previous  action  for  slander  against  the 
defendant's  son,  and  that  after  the  trial  of  that  action  he  sent  to  the  defend- 
ant's attorney  to  compromise  the  present  action.  (4*) 

In  slander,  where  the  words  proved  are  unambiguous,  evidence  of  subse- 
quent words  of  the  same  import  is  admissible,  and  previous  slander,  for  which 
damages  have  been  recovered,  may  likewise  be  given  in  evidence.  (5) 

Words  spoken  at  different  times  may  be  given  in  evidence  on  one  Words  spolten 
count  (6)  ?  ^^*""* 

¥  *  A  times. 

In  an  action  for  slander,  a  writ  of  inquiry  issued  in  a  former  suit  against  ^^^^  ^  '^^ 
the  defendant  for  speaking  similar  slanderous  words,  may  be  received  in  quiry  issued  in 
evidence  to  prove  malice.  (7)     And  in  an  action  for  words  imputing  per-  J^'T"®^  ''*^' 

4        u        *i_  -         *u       1  •    *^a^  •        •  -a  •    j^*     for  sUnder. 

jury)  to  shew  the  quo  ammoy  the  plaintiff  may  give  in  evidence  an  indict-  ^  ,. 
ment  subsequently  preferred  by  the  defendant  against  him,  and  which  was  preferred  by 

ignored.  (8)  defendant 

In  an  action  for  words  spoken  to  A.  concerning  the  plaintiff,  evidence  of  ^^^  ^  ^^' 
words  (not  in  themselves  actionable)  spoken  to  B.  may  be  received  to  shew  Evidence  of 
the  malice  of  the  defendant  (9)  words  spoken 

In  an  action  of  slander  for  words  spoken  of  the  plaintiff  as  a  physician,  ,^  ^    par  e>» 

-      .  -      ,         ,         ...«..,  1./.    1  .1         Physician  must 

importing  a  denial,  that  the  puuntiff  is  duly  qualified  to  practise  as  a  pby-  shew  he  is  au« 
sidan,  the  plaintiff  must,  under  the  general  issue,  prove  the  inducement  in  thorised  to 
the  declaration,  alleging  that  the  plaintiff  had  exercised  the  profession  of  P'*^^''^ 
and  was  a  physician,  and  shew  not  only,  that  he  practised  as  a  physician, 
but  also  that  he  practised  lawfully.  (10) 

Where  slanderous  words  imputed  the  prescribing  of  medicines  in  im-  Medical  books. 

(I )  Fijfgins  ▼.  CogtweB,  3  M.  &  SL  369.  (7)  Jaekton  t.  Adams,  1  Hodges,  78. 

(8)  ittcffeff  ▼.  MaequUierf  1  Camp.  49.  m.  (8)   Tate  v.  Humphrey ,  S  Camp.  73.>.* 

(3)  Deffin  ?.  DavU,  7  C.  &  P.  112.  (9)  Mead  v.  DaMgny,  Peake's  N.  P.  C. 

(4)  Ibid.  168. 

<5)  Symmona  t.  Blake,  1  M.  &  Rob.  477.         (10)  CdOina  v.Camegie,  3  N.  &  M.  703. 
JVorcf  ▼.  Ornabgt  ibid.  455.  1  A.  &  £.  695.,  vide  Smith  v.   Tt^hr,   I 

(6)  Charlter  y.  Barrtt^  Peake's  N.  P.  C.  32.     N.  R.  1 96. 
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proper  doses,  and  the'defendant  justified : — It  was  held,  that  medical  books, 
which  were  stated  by  medical  witnesses  to  be  works  of  medical  authority, 
could  not  be  put  in  to  shew,  that  such  doses  were  sanctioned,  but  that 
the  medical  witnesses  might  be  asked  their  judgment,  and  the  grounds  of 
it,  which  might  in  some  degree  be  founded  on  these  books,  as  a  part  of 
their  general  knowledge.  (1) 

In  an  action  for  words  imputing  dishonesty  and  bad  conduct  to  a  senraot 
by  which  she  had  lost  a  place,  eyidence  of  anteced^t  good  conduct  is  ad* 
missible.  (2) 

In  Jones  y.  Stevens  (S)  it  was  holden,  that  general  evidence  of  the  plain- 
tiflTs  bad  character  and  ill  repute  in  his  business  as  a  practising  attorney  could 
not  be  admitted  either  to  contradict  an  allegation  in  the  dechiratton,  that  he, 
during  &c,  exercised  and  carried  on  the  business  of  an  attorney  with  great 
credit  and  reputation,  with  a  view  to  mitigating  damages  on  the  general  issue ; 
nor  in  support  of  averments  in  the  defendant's  pleas,  pleaded  by  way  of  jus- 
tification, that  the  pluntiff  was  a  disreputable  professor  and  practitioner  in 
the  law: — but  such  evidence  has  been  since  admitted.(4<) 

In  an  action  of  slander  for  imputing  felony,  with  a  count  for  malicioudly 
charging  the  plaintifi^  with  theft  before  a  justice,  to  which  the  defendant 
pleaded  the  general  issue,  and  also  a  plea  of  justification  of  the  slander, 
averring  that  the  charge  oif  felony  was  true : — It  was  held,  that  evidence  of 
general  good  character  was  not  admissible  for  the  plaintifi.  (5) 

In  an  action  of  slander,  imputing  a  specific  charge  of  unnatural  practices  to 
the  plaintiff,  where  the  declaration  contains  the  usual  allegation  of  good  lame, 
&c,  the  defendant  may  upon  cross-examination  ask  the  plaintiff's  witness 
whether  he  had  not  heard  reports  in  the  neighbourhood,  that  the  plaintiff 
had  been  guilty  of  similar  practices,  in  order  to  diminish  (he  damages.  (6) 

Where  one  of  the  defendants  in  a  cause  informed  a  third  person  of  the 
partnership  of  the  defendants,  reports  of  such  information  by  that  penon 
are  admissible  in  evidence  though  not  made  to  the  plaintiff,  or  in  the  preaeooe 
of  the  defendant  (7) 

Where  the  words  are  actionable  in  themselves,  it  is  not  requisite  on 
the  execution  of  a  writ  of  inquiry  to  give  evidence  of  damage  (8);  but  if 
special  damage  be  the  gist  of  the  action,  though  the  words  are  in  themselves 
actionable,  yet  the  plaintiff  cannot  give  evidence  of  any  loss  or  injuiy  he 
has  sustained  by  the  speaking  of  them,  unless  it  be  specially  laid  in  the 
declaration.  (9) 

It  seems  that  the  special  damage  should  be  the  legal  and  natural  result 
of  the  slander,  and  not  the  tortious  act  of  a  third  party*  (10) 

In  an  action  of  slander,  the  plaintiff,  in  shewing  special  damage,  murt 
confine  his  proof  to  the  evidence  of  persons  who  received  the  slanderoas 
statements  from  the  defendant  himself.  (11) 

Where  the  plaintiff  alleged  special  damage  irom  wonils  spdcm  by  the 


(1)  CoUier  v.  A'atpaoa,  5  C.  &  P.  73. 
(3)  Kitiff  V.  Waring,  5  £sp.  N.  P.  C.  14. 

(3)  11  Price,  235. 

(4)  Roscoe'sEv.  398.  Mautbyr,  Barber, 
S  Stark.  £v.  3d  ed.  642.  Moore  v.  OastUr, 
York  Spring  Assizes,  1 836.  Hardjf  v.  Alex' 
ander,  Liverpool  Summer  Assises,  1837. 

(5)  Comwatt  v.  Biehardton,  R.  &  M.  305. 
StuaH  V.  Lotel!,  2  Stark.  93. 


(6) 


V.  Moor,  1  BL  &  &  284. 


(7)  ShoU  V.  StreaiJUid^  1  M.  &  lUb.  & 

(8)  Tripp  V.  Thomae,  3  B.  ft^C  427. 

(9)  Gtare  y.  Britton,  Bull.  N.  P.  7. 

(10)  Viearey.  WOeoeke,  8  East,  1.  JTortf 
V.  Weeke,  7  Bing.  215.,  sed  vide  Grtem  v. 
Buttaih  2  C.  M.  &  R.  713. 

(il)  Butherfbrdr.  Evaiu(Cleri\4}L8i 
P.  163.     6  Bing.  451.     4  C  &  P.  74» 
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defendant,  it  was  held,  that  this  allegation  could  not  be  supported  by  proof,      Ermxircx. 
that  the  defendant  had  spoken  the  words  to  B.,  and  that  damage  ensued  in 
consequence  of  B.'s  repeating  them  as  the  words  of  the  defendant.  (1) 

An  allegation  in  a  declaration  for  slander,  which  states,  that,  ^'  by  reason 
of  the  preraiseSf  divers  persons,  to  wit,"  &a,  "who  would  otherwise  have 
retained  and  employed  the  plaintiff,  wholly  declined  and  refused  so  to  do," 
is  not  supported  by  evidence  which  shews^  that  other  persons  would  have 
recommended  the  plaintiff,  and  that  the  persons  named  in  the  declaration 
would  have  employed  him  on  such  recommendation.  (2) 

In  an  action  for  slanderous  words,  charging  a  baker  with  using  adulterated 
flour^  if  the  declaration  allege  a  special  damage  that  several  persons  (naming 
them)  discontinued  to  take  his  bread,  the  person  of  whom  they  used  to  buy  it, 
cannot  be  asked  what  reason  they  gave  for  ceasing  to  take  it  any  longer; 
but  the  persons  themselves  mast  be  called  to  prove  their  motives.  (3) 

If  A.  sell  goods  to  B.,  but  will  not  deliver  them  without  payment,  In  an  action  by 
and  it  be  alleged  in  a  declaration  for  words  by  B.  against  C.  that  this  non  ^-  ^nst  C. 
delivery  was  special  damage  resulting  from  words  spoken  by  C.  to  A.,  the  tered  by  C.  to 
counsel  of  C.  may  ask  A.  on  the  tna\  of  the  action  for  words,  whether  he  A.,  A.  is  a 
did  not  refuse  to  deliver  the  goods  from  what  other  persons  said  of  B.,  and  ^l^^'^^  ^^ 
what  those  persons  did  say.  (4) 

The  jury  are  not  bound  to  confine  the  damages  to  those  sustained  between 
the  publication  and  the  action.  (5) 

The  deferndttDt  under  the  general  issue  may  give  in  evidence  any  matter  Mitigation  of 
which  tends  to  disprove  either  the  speaking  of  the  words,  or  the  publication  Bamaqes. 
of  the  libel,  or  to  bar  the  action,  or  rebut  the  evidence  of  malice^  or  of  spe- 
cial damage.  (6) 

In  an  action  of  slander,  the  truth  of  the  defamatory  matter  cannot  be  When  truth 
given  in  evidence  under  the  plea  of  not  guilty,  even  in  mitigation  of  damages,  ^  tte 'oin^T 
but  must  be  pleaded  specially  (7),  in  order  that  the  plaintiff  may  come  cannot  be  gi^en 
prepared  to  defend  himself>  as  well  as  to  prove  the  speaking  of  the  words  ""  j^*^^*^i 
or  the  publication  of  the  libel  complained  of;  and  this  rule  extends  to  all  of  not  guilty. 
cases,  whether  the  words  or  libel  do  or  do  not  import  a  charge  of  felony.  (8) 

In  an  action  for  slander  of  title,  the  truth  of  the  words  or  libel  com- 
plained of,  may  be  given  in  evidence  under  the  plea  of  not  guilty  to  disprove 
malice  (9) ;  and  although  in  an  action  for  slander  of  the  person,  the  defend- 
ant is  not  allowed  to  give  in  evidence  the  truth  of  th^  defamatory  matter  with- 
out a  special  plea  of  justification,  yet  he  may  prove  on  the  plea,  of  not  guilty 
in  mitigation  of  damages,  such  fsusts  and  circumstances,  as  shew  a  ground  of 
suspicion,  not  amounting  to  actual  proof  of  the  guilt  of  the  plaintiff.  (10) 

(1)   Ward  V.  Weeks,  7  Bing.  211.     4  M.  (8)  Ibid.     As  to  the  effect  of  not  guilty 

&  P.  796.  under  the  new  rules,  vide  auti,  2571.  tit. 

(8)  Stmy  ▼.  Foreman,  2  C.  &  P.  592.  Pleadivos. 

(3)  TiBk  V,  Parsone,  ibid.  201.,  Tide  (9)  iUkiifitiif  y.  ClemetU,  7  Bing.  362. 
etiam  ffarlley  t.  Herring,  8  T.  R.  130.  Waieon  t.  Beynddt,  M.  &  M.  1.  .S^t'M 
jdMeg  Y.  Harriam,  1  £^.  N.  P.  C.  48.  t.  Spooner,  S  Taunt  246.  Robertson  ▼. 
27eic^T.  £1^A^,  8C.  &P.  444.  Jtf^DoK^aO,  4  Bing.  670.    Malaeky  v.  Soper, 

(4)  Kimg  t.  Waiia,  8  C.  &  P.  614.  3  Bing.  N.  C.  371. 

(5)  Jmgram  ^.  Lmoeon,  9  ibid.  826.     6         (10)  v.  3foor,  1  H.  &  S.  284.   Wpatt 

Bing.  N.  C.  212.  .  t.  Gore,  Holt's  N.  F.  C.  306,  307.     Sime 

(6)  2  Stark.  £▼.  3d  ed.  638.  t.  Kinder,  1  C.  &  P.  279.     Jones  ▼.  Stuftne, 
il)  Smiih     Y.    Richardeon,    Willes,    20.     11  Price,  235.    Smth  r.  Rickardaon,WiMss, 

Barnes,  195.     Com.    551.     Underwood  ▼.     20. 
Parke,  Str.  1200. 
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Eyidincc 

Words  given 
in  evidence  by 
plaintiff,  but 
not  mentioned 
in  the  declar- 
ation. 


Privil^ed 
communica- 
tions. 


Communica- 
tions by  a 
third  person. 


Waver  of  ac- 
tion. 


No  defence, 
that  the  words 
were  spoken 
carelessly. 


Where  words  were  given  in  evidence  by  the  plaintiff,  in  order  to  prove  a 
malicious  intent  by  the  defendsuit,  which  were  not  stated  in  the  declar- 
ation, it  was  held^  that  the  defendant  might  prove  the  truth  of  such 
words.  (1) 

Matter  which  cannot  be  pleaded  in  justification^  such  as  the  proceedings 
at  a  <!oron^r  8  inquest,  may  be  given  in  evidence  in  nutigation  of  da- 
mages. (2) 

Privileged  conununications  may  be  given  in  evidence  under  the  general 
issue.  (3) 

Where  the  words  are  primd  facie  actionable,  on  which  the  law  infen 
malice,  but  there  are,  in  fact,  circumstances  attending  the  publication 
which  rebut  the  inference  of  law,  evidence  of  such  circumstances  will  con- 
stitute a  good  defence  under  the  general  issue.  (4*') 

The  defendant  cannot,  in  mitigation  of  damages,  give  in  evidence  under 
the  general  issue,  that  the  specific  facts  in  which  the  slander  consiats,  and 
for  which  the  action  was  brought,  were  communicated  by  him  by  a  thiid 
person.  (5) 

In  an  action  for  words  imputing  a  crime,  an  agreement  on  the  part  of  the 
plaintiff  to  wave  his  action  for  words  spoken,  in  consideration  that  the  de- 
fendant will  destroy  certain  documents  in  his  possession,  or  which  might 
afterwards  come  into  his  possession,  imputing  the  same  crime  to  the  plaintiff, 
is  (when  executed  by  the  burning  of  the  papers  in  his  possession)  a  bar  to 
the  action,  and  may  be  given  in  evidence  under  the  general  issue.  (6) 

On  the  trial  of  an  action  for  slander,  the  plaintiff  may  go  into  evidence  to 
shew,  that  he  had  recovered  in  a  previous  action  against  the  defendant's 
son,  and  that  after  the  trial  of  that  action  he  sent  to  the  defendant's  attorney 
to  compromise  the  present  action.  (7) 

It  seems  to  be  no  defence,  that  the  words  were  spoken  carelessly,  wan* 
tonly,  or  in  jest  (8) 


Limitation  or 

ACTIOK  — 

KuLR  to  ih- 

8FECT  ATY  AL- 
LEGED SLAN- 
DEROUS Let- 
ter —  New 
Trial  — 
Amendment 
OP  Record 
under  Stat. 
3^4  Will.  4. 
c.  42.  S.24. — 
Damages  — 
Payment  op 
Monet  into 
Court  — 
Costs. 


12.  Limitation  of  Action  —  Rule  to  inspect  an  alleged  slan- 
derous Letter  —  New  Trial  —  Amendment  of  Record  under 
Stat.  3  &  4  Will.  4.  c.  42.  s.  24. — Damages  —  Payment  of  Monet 
into  Court  —  Costs. 

The  Statute  of  Limitations  (9)  may  be  pleaded  in  bar,  which  enacts, 
that  actions  on  the  case  for  words  must  be  commenced  within  two  years 


(1 )   Wanu  T.  Shadwdl,  8  Stark.  457. 

(8)  Eoit  ▼.  Chapman,  M.  &  M.  46.  8 
CAP.  571. 

(8)  Lmie  {Sir  John)  ▼.  Price,  5  A.  &  E. 
645.     Sioekdale  v.  Ifansard,  7  C.  &  P.  731. 

(4)  Fairman  v.  Itfts,  5  B.  &  A.  644. 
Pattiton  T.  Jones,  8  B.  &  C.  578.  Biake  v. 
JPa/ord,  1  M.  &  Roh.  198.  Hex  v.  Creevey, 
1  M.  &  &  275. 

(5)  MUU  V.  Spencer,  Holt's  N.  P.  C.  533. 

(6)  Lane  y.  Appiegate,  1  Stark.  97. 

(7)  Defiiea  v.  Davie,  7  C.  &  P.  112.  In 
TaOmU  V.  Clark  (2  M.  &  Rob.  312.)  it  was 
bolden  in  an  action  against  the  editors  of  a 
newspaper  for  libel,  that  the  fact  of  the  libel 


being  published  on  the  oommunication  of  a 
correspondent,  was  not  admissible  in  miti- 
gation of  damages ;  Lord  Demnan  obserting 
*'  Hie  evidence  certainly  does  not  go  to 
prove  any  of  the  issues ;  and  I  do  not  think 
it  admissible.  The  justi6catiao  depends 
upon  the  facts,  not  on  the  statement  of  then 
by  a  third  party.  I  know  that  in  a  esse  in 
the  Common  Pleas  it  has  been  held,  thst  a 
previous  statement  in  another  nemwpaipcr  is 
admissible ;  but  even  that  decision  has  been 
very  much  questioned.** 

(8)  Hawk.   P.  C.  bw   i.    e.  28.  ai  14. 
Rosooe's  £▼.  395. 

(9)  SlJac.  1.  C16.  8.3. 
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after  the  words  have  been  spoken,  with  the  usual  exception  of  infants,  feme  Limitation  of 
^  Action,  &c. 

coverts,  &c.  

In  an  action  of  slander,  imputing  to  the  plaintiff,  that  he  was  the  writer  Rulv  to  in- 

of  a  scandalous  letter  reflecting  on  the  defendant,  the  latter  in  one  of  his  l^idIlaw^ 

pleas  set  forth  the  letter,  and  justified  the  words  spoken.    The  court  per-  dbkous  Ln- 

mitted  the  plaintiff  to  inspect  the  letter  with  witnesses,  in  order  that  he  ^'^ 
might  be  prepared  at  the  trial  to  shew,  that  it  was  not  in  his  handwrit- 

wg.(l) 

In  an  action  for  slander  after  a  verdict  for  the  plaintiff,  with  100/.  damages,  Nxw  Trial. 

the  court  refused  to  allow  the  defendant  to  have  a  new  trial,  and  to  be  al-  A  new  trial 

lowed  to  plead  th*e  truth  of  the  words  upon  any  terms,  though  it  was  alleged,  ^^^  ^^  ^ 

that  there  was  ample  evidence  to  support  a  justification,  and  the  general  allow  defendant 

issue  only  was  pleaded  through  the  mistake  of  the  pleader,  which  was  not  ^  V^^^  ^^ 

discovered  till  the  day  before  the  trial  by  the  counsel,  when  an  application  ^"^^^     * 

had  been  made  for  leave  to  add  a  justification ;  but  the  defendant  did  not 

«wear,  that  he  had  never  used  the  words,  and  one^f  the  witnesses  had  pointed 

out  theVant  of  a  special  plea  a  considerable  time  previously.  (2) 

Where  a  verdict  has  been  found  with  damages' in  an  action  of  defamation  When  plaintifiT 

for  words  imputing  felony,  the  court  will  not  stay  the  proceedings  or  grftnt  ^j^^j  ^Jhe" 

a  new  trial,  on  the  ground  that,  since  the  trial,  ttte  plaintiff  has  been  con-  felony  for 

victed  and  attainted  of  the  same  felony,  a  fortiori  where  the  defendant  has  7^^^^  ^^  ^ 

^  Deen  accused 

been  examined  as  a  witness  upon  the  trial  of  the  indictment.  (3)  by  a  defendant 

Where  the  declaration  alleged,  that  the  defendant  had  spoken  the  following  *?  *  ^T?"  ^^ 

words  of  the  defendant : — **  Smith  has  got  himself  into  trouble ;  he  is  out  on 

bail  for  100/.,  and  is  to  be  tried  at  the  Old  Bailey  next  Monday  for  buying 

<cock8  which  have  been  stolen  from  Messrs.  Pontifex  and  Co.  by  one  of  their 

apprentices,  &c,  ;*'  and  at  the  trial  the  evidence  was,  that  the  defendant  had 

said,  that  ^  he  had  heard  that  Smith  had  got  into  trouble,"  &c. : — It  was  held,  Amittoment 

that  the  record  was  amendable  under  stat  3  &  4  Will.  4.  c.  42.  s.  24  (4) ;  Mr.  «'  Ricord 

Justice  Maule  observing,  '<  The  merits  of  the  case  are  important  of  consider-  3^4  Will.  4. 

ation,  and  in  this  instance  the  merits  were,  whether  the  defendant  had  done  c.  42.  s.  24. 

an  injury  to  the  plaintiff  by  using  some  words  imputing  to  him  a  felony.  If  Judgment  of 

we  were  to  say,  that  every  thing  is  material  to  the  merits,  which  may  vary  J?*"*  Justice    ; 
/ .  1  .     1.        1  ,       ,  ,    Maule  m  Smith 

the  amount  of  damages,  and  may  so  prejudice  the  opposite  party,  we  should  v.  Knowddkn. 
exclude  the  power  of  amendment  in  almost  every  supposable  case ;  but  the 
judge  should  take  into  consideration,  not  merely  what  appears  on  th^  record, 
but  the  facts  and  circumstances  and  the  conduct  of  the  parties  as  they  ap- 
pear at  the  trial.  In  doing  so  in  this  case,  one  cannot  doubt  at  all,  that  the 
defendant  meant  to  say,  that  he  had  not  used  any  words  imputing  these 
things  that  the  plaintiff  complains  of." 

Where  the  declaration  stated  the  alleged  slanderous  words  in  the  English 
language,  but  which  were  proved  to  have  been  uttered  in  the  Welch  Ian. 
guage,  the  trial  was  postponed,  and  the  declaration  was  amended,  upon 
the  plaintiff  paying  the  costs  of  the  day.  (5) 

Where  on  the  execution  of  a  writ  of  inquiry  in  an  action  for  slander,  the  Damages. 

(1)  CutHs  y.  Curtu,  S  M.&  Sc.  819.  (4)  SmWi  v.  KnoweUen,  9  Dowl.  P.  C. 

(2)  Xir6y  v.  Simp$on,  S  Dowl.  P.  C.  791.     402. 

(S)  SymoHM  ▼.  Blake,  ^  C.  M.  &  R.  416.         (5)  Jenkins  v.  PkiBipe,  9  C.  &  P.  766. 
4  I>owL  P.  C.  263.     1  Gale,  1 82. 
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LixiTATioK  or 
Action,  &c. 


PjLTifiiirr  or 
Momnr  into 
Court. 

Costs. 

Stat.  3  &  4 
Vict.  c.  Si. 

Stat  21  Jac.  1. 
c.  16.  a.  6. 


Stat  58  Geo.  S. 
c  30.  s.  2. 


When  defend- 
4uit  can  sign 
Judgment  as 
for  want  of  a 
plea  for  nqn 
payment  of 
■costs. 


jury  are  incorrectly  informed  by  the  under-sheriff,  that  any  amount  of 
damages  will  carry  costs,  and  they  find  for  less  than  40«^  that  \a  no  gramid 
for  a  new  writ  of  inquiry,  or  for  increasing  the  amount  of  the  verdict  (1) 

No  valid  judgment  can  be  given  upon  an  assessment  of  entire  damages 
upon  several  counts  in  slander,  one  of  which  counts  discloses  no  caiue  of 
action.  (2)    . 

And  where  a  judgment  had  in  fact  been  given  for  the  plaintiff  to  recover 
damages  so  assessed,  a  venire  de  novo  was  awarded.  (8) 

Where  there  were  two  counts  in  slander,  and  entire  damages,  judgment 
was  arrested,  because  the  words  in  the  latter  cou^t  were  not  aeto 
able.  (4) 

Under  stat  S  &  4  WilL  4.  c.  42.  s.  21.  money  cannot  be  paid  into  court  in 
an  action  of  slander. 

By  Stat  8  &  4  Vict  c.  24.  if,  in  any  action  of  tres|Niss  on  the  caw»  ^ 
plaintiff  recover  less  damages  than  40«.,  he  will  not  be  entitled  to  recover 
or  obtain  from  the  defendant,  in  respect  of  such  verdict,  any  costs  vhat- 
ever.  (5) 

It  may  perhaps  be  stated,  that  by  stat  21  Jac.  1.  c.  16.  s.  6.  it  was  enaeted, 
that  **  in  all  actions  upon  the  case  for  slanderous  words  (6)9  if  the  joiyupoB 
the  trial  of  the  issue,  or  the  jury  that  shall  inquire  of  the  damages,  asses 
the  damages  under  40^.,  then  the  plaintiff  shall  recover  only  so  much  costs 
as  the  damages  so  assessed  amount  unto.** 

It  has  been  held  under  this  statute,  that,  when  the  damages  were  under 
409.,  the  plaintiff  could  not  have  more  costs  taxed  than  the  damages,  aat- 
withstanding  the  defendant  had  justified  (7) ;  that,  if  some  of  the  coasts 
in  the  declaration  were  for  words  that  were  actionable  (8),  and  others  for 
words  not  actionable,  and  special  damages  laid  referring  to  all  the  coaotii 
and  that  there  was  a  general  verdict  for  the  plaintiff,  he  was  entitled  to  fall 
costs,  though  he  recovered  less  than  40^.  damages.  (9) 

By  stat  58  Geo.  8.  c.  80.  s.  2.  it  was  enacted,  that  in  all  aetiooa  or  saits 
for  slanderous  words,  in  courts  not  holding  pleas  to  the  amount  of  40k» 
if  the  jury  assess  the  damages  under  80f.,  the  plaintiff  shall  reeoter  co^ 
only  to  the  amount  of  the  damages. 

If  after  notice  of  declaration  in  an  action  of  slander,  the  defendant 
sign  a  paper  containing  an  apology,  and  a  statement,  that  at  his  reqnest  the 
plaintiff  has  consented,  on  his  paying  the  costs  as  between  attorney  and 
client,  and  making  such  apology,  to  stay  the  proceedings  thereon,  and  notice 
of  trial  is  accordingly  countermanded,  the  court  will  require  the  defendant 
to  pay  such  costs^  and  empower  the  defendant  to  sign  judgment  as  for  want 
of  a  plea  in  case  of  non  payment  thereof.  (10) 


(1)  Cfraterr,  CoUard,  6  Dowl,  P.  C.  50S. 
Mean  v.  Griffin,  1  M.  &  G.  796. 

(2)  Day  y.  J2o6tiifon  (in  error),  4  N.  &  M. 
884.     1  A.  &  £.  554. 

(S)  Ibid. 

(4)  Onelow  Y.  Home  (Oerky,  3  Vnh,  177. 
2  W.  Black.  750. 

(5)  PtiesUt3&4Vict.  c.  24., ante, 228. 

(6)  Lotoe  ▼.   Harewood,   Sir  W.   Jones, 
196.     ToptaU  V.  EdwardM,  Cro.  Car.  163. 


BKzard  y.  Bamet,  ilAd.  son,   OmirY.G^ 
lard,  2  W.  Black.  1062.  . 

(7)  Halfard  t.   Smith,  4  East,  5fi7.,  » 

vide  BarOei  y.  RtMnm,  2  Wils.  858. 

(8)  &©&  y. /anftw,  2  Hen.  BIset  5SI. 

(9)  Ibid.,  vide  etiam  KOg  y.  iW*^^ 
4  B.  &  Ad.  70a     2  N.  &  M.  460. 

(10)  rardrtm  v.  BrwA,  2  N.&  »•  «* 
&  C.  nom.  Tardrtw  v.  Brock,  5  8.**^ 
88a 
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STOPPAGE  IN  TRANSITU. 

1.  Defined,  p.  2583. 

2.  By  whom  the  Right  of  Stoppage,  &c.  can  or  cannot  be  exer- 

cised, pp.  2584 — 2586. 

RdaHon  of  vendor  and  vendee  must  exiet  —  Ccnngnee  mutt  become  bankntpt  or  tn- 
toleeut  •—  Carrier  cannot  deny  the  Htie  of  the  consignor  —  Itight  of  vendor  pani' 
mount  to  any  Hen  agaktet  pwrehaaer  —  Unpaid  goode  remaining  rent  free  in  the 
vendor'e  warehouse,  after  a  delivery  order  from  vendor  —  Judgment  of  Lord 
JDenman  in  Townley  r.  Crump  —  Efftet  of  trading  license  from  the  crown  — 
Correspondent  abroad  —  Accredited  agent  -*  Goods  furnished  to  the  agent  of  a 
bankntpt  on  the  agents  credit  —  Court  of  equity  cannot  stop  goods  in  transitu  — 
Surety  for  the  price  of  goods, 

I 

3.  Where  Right  of  Stoppage,  &g.  exists,  pp.  2586-^2593. 

Wrerb  ant  act  bemains  to  be  pebformed  bt  tbe  vendob  —  Goods  not  sorted 
or  weighed  —  Judgment  of  Lord  Denman  in  Swan vick  v.  Sothem  —  Where  a 
mere  claim  has  only  been  made  by  the  consignee,  without  an  actual  transfer  — 
Transitus  not  terminated  during  the  performance  of  quarantine  —  When  goods 
continue  in  the  queen's  warehouses  for  the  duties  —  Judgment  of  Lord  Kenyan  in 
Nortbey  v.  Field — Judgment  of  Mr,  Baron  Alderson  tn>  James  v.  Griffin  — 
Judgment  of  Chief  Justice  Tindal  m  Jackson  v.  Nichol —  Wharf  r^er  considered 
€U  a  middle  man — Whbbb  ant  act  is  to  be  done  bt  the  vendee  —  Condi* 
tional  ddivery  to  a  third  party  —  Part  payment  of  goods  by  consigns  —  Payment 
by  bills  of  exchange — Judgment  of  Mr,  Baron  Parke  in  Edwards  v.  Brewer  — 
Unseided  accounts  —  Assignment  of  biB  of  ladit^  —  Mods  in  which  stoppage, 

&C.  CAN  BE  MADE. 

4.  Where  Right  of  Stoppage,  &c.  does  not  exist,  pp.  2593 — ^2598. 

Where  a  special  agreement  exists  to  deliver  up  Ae  property  -^  Delivery  on  board  a 
vessel  ^uxrtered  by  the  vendee  —  Goods  dtJivered  according  to  the  biU  of  lading  — 
Judgment  of  Lord  Kenyan  in  Richardson  v.  Goss  —  Goods  in  the  place  ofuUknate 
ddivery  •—  Judgment  of  Lord  Lyndhurst  in  Allan  v,  Gripper  —  Part  ddivery  of 
one  entire  consignment -r-  Warehouseman  agent  for  both  parties — Judgment  of 
Lord  EUenborough  in  Harmanv'  o.  Anderson  —  Payment  of  warehouse  rent  — 
Consignee  exercising  acts  of  ownership  by  opening,  examining,  andpartiy  sdling 
the  goods  -^  Consignee  narHng  the  property  with  his  initials, 

5.  Evidence,  p.  2598. 


1.  Defined. 

The  right  of  the  vendor  to  stop  goods  in  iransiiu  is  a  kind  of  equitable  1>kvinbi>» 
lien  adopted  by  the  law,  for  the  purposes  of  substantial  justice,  and  not 
proceeding  upon  the  ground  of  rescinding  the  contract ;  and  this  right  con-> 
tinues  until  the  goods  have  reached  either  the  actual  or  constructive  pos« 
session  of  the  consignee,  for  then  he  and  all  who  claim  under  him  acquire 
a  complete  dominion  over  them.  (1) 

(1)  Oppenheim  r,  Russd,  S  B.  &  P.  44.     Loy,  7  ibid.  440.    Feise  y.  Wray,  S  East,  93. 
EUis  V.  Hunt,  9  T.  R.  464.     Hodgson  y,      Wiseman  v.  Fandeputt,  2  Vem.  203. 

8b  4 
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Br  WHOM  THI 

Right  op 
Stoppaob,  &c« 
can  ok  cam- 
mot  bk  kxek- 
eisiD. 

Relation  of 
▼endor  and 
vendee  must 
exist 


Consignee 
must  become 
imnkrupt  or 
insolvent. 


Carrier  cannot 
<leny  the  title 
of  the  con- 
signor. 

Right  of  ven- 
dor paramount 
to  any  lien 
against  pur- 
chaser. 

Unpaid  gooda 
remaining  rent 
free  in  the 
vendor's  ware- 
liouae,  after  a 


2.  By  whom  the  Right  of  Stoppage^  &c«  can  ok  cannot  be 

exercised. 

The  right  of  stoppage  in  transitu  only  exists  in  contracts  for  the  sale  or 
exchange  of  personal  property,  where,  though  the  contract  is  complete,  yet 
something,  however  trifling,  remains  to.  be  done  by  the  seller  to  complete 
the  delivery  to  the  vendee,  and  vest  in  him  an  absolute  property  in  the  goods. 
The  relation  of  vendor  and  vendee  seems  essential  to  its  exercise ;  bat  it 
extends  to  every  case  in  which  the  contract  is  in  effect  a  sale,  and  the  con- 
signor substantially  the  vendor  of  the  goods.    It  extends  also  to  contracts 
of  exchange,  as  to  an  agreement  between  consignor  and  consignee,  that  the 
latter  shall  return  another  commodity  of  equal  value  in  payment,  and  the 
fulfilment  of  which  engagement  is  rendered  hazardous  by  his  insolvency. 
No  agreement  made  between  the  consignee  and  his  assignee,  whet^^er  direct 
or  implied,  can  defeat  or  affect  the  right  of  stoppage  in  transitu  by  the  con- 
signor.   It  is  a  power  tacitly  reserved  out  of  the  former  controul  which  the 
consignor  had  over  his  property  at  the  time  of  delivering  it  to  the  carrier, 
and  .therefore  paramount  to  any  agreement  between  the  carrier  and  the 
consignee,  in  respect  of  any  duty,  or  right  of  lien,  which  may  arise  upon 
those  or  other  goods ;  so  thai,  if  the  consignor  would  exert  this  privilege 
and  reclaim  the  goods,  he  is  only  subject  to  such  Uen  or  duty  as  may  have 
lirisenin  consideration  of  that  particular  bailment,  for  the  labour  and  diligence 
bestowed  on  the  goods  about  which  it  was  employed.  (1) 

It  is  necessary,  that  the  consignee  should  become  bankrupt  or  insolvent 
for  the  vendor  to  exercise  this  right  (2)  If  goods  be  sent  by  order  of  the 
consignee,  on  his  account  and  at  his  risk,  and  the  consignor  draw  bills  of 
exchange  on  him  for  the  price,  and  indorses  and  transmits  the  biUs  of  ladings 
the  consignor  cannot  take  possession  of  the  goods  at  the  place  of  destina- 
tion, and  insist  upon  immediate  payment  as  the  condition  of  delivery,  the 
consignee  being  willing  to  accept  the  bills,  and  not  having  failed  in  bis 
circumstances.  (S) 

When  the  consignor  asserts  his  righfj|  and  demands  the  goods  of  the  ear- 
ner, the  latter  cannot  question  the  title  of  a  person  from  whom  he  received 
them,  nor  be  penzkitted  to  prove  the  property  in  another  party,  so  as  to  oust 
the  consignor  of  this  right.  (4) 

It  seemSf  that  the  right  of  a  vendor  to  stop  in  transiiu  is  paramonnt  to 
any  lien  against  the  purchaser.  (5) 

A  right  of  stoppage  in  transitu  is  not  divested  by  a  foreign  attachment  al 
the  suit  of  a  creditor  of  the  vendee.  (6) 

The  unpaid  vendor  of  goods  remaining  in  his  own  warehouse  rent  free 
may,  as  between  him  and  the  vendee,  stop  in  transitu^  although  he  has  gives 
the  vendee  a  delivery  order,  under  which  part  of  the  goods  have  been  re- 
moved :  thus,  in  Twonky  v.  Crump  (7)  Lord  Denman  observed,  **  There 


(1)   0;?MiAcMiv.  JI«Mea,SB.&P.  49. 

(3)  Bt^UHmgh  t.  InglU,  S  East,  381. 
f    (4)  Diek  ▼.  Lttmiden,  Peake*s  N.  P.  C 
250.  . 


(5)  MorUy  ▼.  Ha^^  S  Bl  &  B.  S9e. 

(6)  Oppaikam  t.  Rnatdt,  3  fi.  &  P-  ^ 
Smith  ▼.  Gou,  1  Camp.  S82. 

(7)  4  A.  &  £.  63.    5  N.  &  M.  m.    1 
H.  &  W.  564. 
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was  a  total  faUare  of  proof,  that  where  a  vendor,  who  is  himself  the  ware-  ^^^  ^"o"  ™» 

houseman,  sells  to  a  party  who  becomes  bankrupt  before  the  goods  are  re-  sioppAaK,  &c. 

moved  from  the  warehouse,  the  delivery  order  operates  by  reason  of  this  can  or  can- 

custom,  to  prevent  a  lien  from  attaching ;  and  I  think  it  is  not  contended,  "*"  ""  *^**" 
that  there  is  any  general  usage  which  could  divest  this  right  in  such  a  case, 


upon  the  insolvency  of  the  vendee.    Cases  have  been  cited,  but  none  where  delivery  order 

•  .  from  vendor. 

the  question  arose  between  the  original  vendor  and  vendee.    As  to  reputed  j  .        ^  ^ 
ownership,  it  is  quite  clear  that  the  twenty-second  section  of  stat  6  Geo.  4<.  i^rd  Denman 
c,  16.  would  not  apply,  for  it  refers  to  cases  where  the  bankrupt  shall  '  by  in  Townky  ▼. 
the  consent  and  permission  of  the  true  owner*  have  goods  in  his  possession.     ^^' 
Here  .the  bankrupt,  if  he  had  possession,  was  himself  the  true  owner  under 
the  contract  of  sale.    There  will  therefore  be  no  rule.*' 

A  trading  license  from  the  crown  to  British  merchants  to  send  a  ship  in  Effect  of  trad- 
ballast  to  an  enemy's  port,  there  to  receive  and  load  a  cargo,  and  import  it  jj^n^^^^wn 
into  this  country,  by  legalising  the  purchase  by  the  subject,  legalises  the 
Bale  by  the  enemy,  and  impliedly  legalises  the  vendor-enemy's  right  to  stop 
the  goods  f»  transitu  after  their  arrival  in  port  here,  upon  the  intermediate 
insolvency  of  the  vendees,  after  a  part  payment  only  (which  was  offered  to 
be  refunded),  and  alto  to  employ  an  agent  here  for  that  purpose ;  and  such 
agent  having  possessed  himself  of  the  goods,  the  assignees  of  the  bankrupt 
vendees  cannot  recover  from  him  the  value  of  them  in  trover.  (1) 

If  a  trader  here  give  an  order  to  his  correspondent  abroad  to  ship  him  Correspondent 
certain  goods,  which  the  latter  procures  upon  his  own  credit,  without  naming  *^''*'^- 
the  trader  here,  and  ships  to  him  at  the  original  price,  charging  only  his 
commission ;  the  correspondent  abroad  is  so  far  a  vendor  as  i^etween  him 
and  the  trader  here,  that  on  the  bankruptcy  of  the  latter  he  may  stop  the 
goods  in  transUUi  by  procuring  the  bill  of  lading  frorfk  the  bankrupt's 
brother ;  notwithstanding  the  trader  here  had  before  his  bankruptcy  ac- 
csepted  bilb  drawn  on  him  by  his  correspondent  for  the  amount  of  the 
goods;  such  acceptances,  provable  under  his  commission,  amounting  at 
most  to  part  payment  for  the  goods,  which  does  not  take  away  the  vendor's 
nght  to  stop  in  transitu.  (2) 

An  agent  expressly  authorised  for  the  purpose,  or  a  general  agent  not  Accredited 
particularly  authorised,  if  the  act  of  the  latter  be  afterwards  recognised  and  "^^^ 
confirmed  by  his  principal,  may  eftectually  stop  goods  in  transitu^  and  he 
may  do  it  in  the  same  manner  as  his  principal  might.  (3)  But  the  party 
must  in  some  degree  be  an  agent  of  the  vendor  at  the  time  of  his  staying 
the  goods ;  for  a  mere  stranger's  stopping  the  goods,  without  any  degree  of 
authority  from  the  vendor  so  to  do,  will  not  be  a  legal  stoppage,  though  he 
subsequently  give  his  assent  to  such  act  (^) 

Where  goods  are  furnished  to  the  agent  of  a  bankrupt  on  the  agent's  Goods  ftir- 
credit,  he  may,  to  protect  himself,  stop  them  in  transitu^  and  give  them  a  ^^^^  ***« 
new  direction  adverse  to  his  principal ;  but  if  he  give  them  a  fresh  des-  ba^mp^on 
^  tination,  in  furtherance  of  the  usual  course  of  business  of  the  principal,  they  ^«  «gent*8 
pass  to  the  assignees  as  in  the  order  and  disposition  of  the  banlurupt.  (5)       ^^'^^^^ 

(1)  FmUm  ▼.  JVorfon,  15  East,  419.  v.  Mtuon^  2  T.  R.  63.     Fein   ▼.   Wra^t  3 

(8)  reUe  ..Wray,  3  ibid.  93.  ^J^Ij^^JI'^^Stl^'^^r 

(3)  Hdtt  r.  BownaJ,  1  Esp.  N.  P.  C.  240.         (5)  Hamkts  v.   Dunn,  1  Tyrw.  413.     1 
JM»  ▼.  BaO,  2  B.  &  P.  457.     Liekbarrow     1  C.  &  J.  519.     1  Price's  P.  C.  24. 
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Bt  whom  ns  It  teems,  tliat  a  court  of  equity  luw  act  juriadiction  in  any  case  to  atop 
li:»Z&c    good,  in  transitu.  (I) 

cAKOftCAir-  A  furety  for  the  price  of  goods  cannot  exercise  the  right  of  stoppug 

cuK^'^'^     goods  in  transiiu:  thus,  in  Sifkm  y.  Wray(2)  it  appeared,  that  B^a 

'- trader  in  London,  ordered  goods  to  be  shipped  to  him  by  D.  and  C(S  hs 

Court  of  equity  correspondents  at  Dantzic,  who  were  to  draw  for  the  amoimt  osF.at 
goo^  Ui  <ran-  Hamburgh  (who  had  agreed  to  accept  the  biUs  upon  receiring  commiiooi 
«tte-  on  the  amount),  and  the  bills  of  lading  and  inroices  were  to  be  tnoflaitted 

Surety  for  the  by  D.  and  Co.  from  Dantzic  to  F.  at  Hamburgh,  who  was  to  forwaid  then 
pnce  of  goods.    ^  3  j„  London ;  and  F.  accordingly  accepted  the  bills  of  ezchaaga  dnwi 

upon  him ;  and,  on  the  receipt  of  the  bills  of  lading,  transmitted  the  Hie 
(which  were  made  out  to  the  order  of  the  shippers  and  not  indoned)  to  fi. 
in  London,  who  received  them,  together  with  the  inrmces  and  letter  of 
advice,  five  days  after  an  act  of  bankruptcy  committed  by  him.  F.  ako 
became  bankrupt,  and  the  bills  of  exchange  drawn  on  him  by  D.  tod  C«. 
were  obliged  to  be  taken  up  and  paid  by  themselves :  —  Heki,  lit|  thatF. 
had  no  right  to  stop  the  goods  in  frofisieti,  being  no  more  than  a  raietj  kt 
the  price,  and  not  vendor  or  consignor;  2dly,  that  one  wfaovasgcsenl 
agent  of  F.  in  London,  having  obtained  the  bilb  of  lading  from  the  bank- 
rupt  after  his  bankruptcy,  upon  an  agreement,  when  the  goods  arrived,  to 
dispose  of  them,  and  to  apply  the  net  proceeds  to  the  discharge  ofrackbiOi 
as  had  been  drawn  against  the  goods,  had  no  authority  to  retain  the  pis- 
ceeds  against  the  assignees  of  B,  the  bankrupt,  either  in  re^ct  of  F., oris 
respect  of  a  stopping  in  transiiu  on  behalf  of  D.  and  Co.,  the  shippen^  v^i 
after  his  possession  of  them,  and  after  trover  commenced  by  B.'saMJgsecs 
for  the  value,  sent  a  letter  to  him,  approving  of  his  having  obtainod  poo- 
session  of  the  bills  of  lading  and  the  goods — for  at  any  rate  there  vtf  so 
adverse  stopping  in  transiiu^  but  the  goods  were  obtained  by  agreoBM^ 
with  the  vendee  after  his  bankruptcy,  even  if  the  defendant  could  be  eoap 
sidered  as  agent  for  the  shippers  at  the  time  by  relation. 


Act  asxAiNs 

TO  BE  FEK- 


Whkbk  Right  3.  WhXRE  RigHT  OF   StOPPAOI^  &C.  BXUTS. 

or  SrorrAOs,  * 

&c^mist8.^  If  any  act  remain  to  be  performed  by  the  vendor,  in  order  to  wot  tk* 

absolute  property  and  disposition  of  the  goods  in  the  vendee,  tberigbi" 
stoppage  in  transitu  exists. 

FORMED  BT  jf  ^^  Bubject  of  thc  sale  be  in  a  mass  with  other  matter  not  sold,  aoif  it 

THE    VENDOKa  I 

Goods  not  sort-  ^®  P"^  ^^  ^  liquid  contained  in  a  vessel,  no  delivery  short  of  the  actoa 
ed  or  weighed,    separation  will  defeat  the  right  of  the  vendor.  (3)     So,  if  goods  in  a  ■** 

previous  to  delivery  are  to  be  sorted,  numbered,  and  weighed,  the  detivcfj 
of  part  from  the  mass  will  not  divest  the  right  of  stopping  the  remaiDder(4)» 
notwithstanding  an  order  to  deliver  had  been  given  to  the  wharfingeify  aod 
entered  in  their  books.  (5) 

(1)  Goodhart  ▼.  Lowe,  S  J.  ft  W.  349.  (5)  Merwood  ▼.  OUkam,  S  V-ft &^ 

(2)  6  East,  371.  Withen  v.  Xys,  Holt's  N.  P.  C  18-   *^ 

(3)  WUhert  v.  Zy«,  Holt's  N.  P.  C.  22.  t.  2><wu,  2  M.  ft  a  397.     JTWteT.W^* 
WaUaoe  ▼.  Breedt,  13  East,  525.  Taunt.  177. 

(4)  fToiMon  V.  Afi^er,  6  East,  61 4. 
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The  foregoing  cases  -were  recognised  in  Swanwkk  ▼•  Sothem  (I),  when  Whuk  Bjort 
Lord  Denman  observed,  **  The  cases  on  this  subject  establish  the  principle,  ^'  ^^^^^^ 
that»  wherever  any  thing  remains  to  be  done  by  the  seller,  which  is  essential 


to  the  completion  of  the  contract,  a  symboUcal  delivery  by  transfer  in  the  J^^fJJ^L 
wharfinger's  books  will  not  defeat  the  right  of  stoppage  in  transitu  as  in  Swanwiek^ 
between  buyer  and  seller.    Manmm  v.  Meyer  (9)^  Shepley  r.  Davis  (S)j  "r- Sothem. 
Busk  y.  Davis  (4f)  abundantly  shew  this.    Therefore,  if  part  of  a  bulk  be 
sold,  so  that  weighing  or  separation  is  necessary  to  determine  the  identity 
or  individuality  (as  Lord  EHenborough  expresses  it  in  Busk  v.  Davis  (5)) 
of  the  article,  or  if  the  whole  of  a  commodity  be  sold,  but  weighing  is 
necessary  to  ascertain  the  price,  because  the  quantity  is  unknown,  the 
weighing  or  measuring  must  precede  the  delivery,  and  the  symbolical  deli- 
very without  such  weighing  will  not  be  sufficient    But  where  the  identity 
of  the  goods  and  the  quantity  are  known,  the  weighing  can  only  be  for  the 
satisfaction  of  the  buyer^  as  was  held  in  Hammond  v.  Anderson  (6),  and  in 
such  case  the  transfer  in  the  books  of  the  wharfinger  is  sufficient" 

Where  a  mere  claim  of  the  goods  has  been  made  by  the  consignecj  Where  a  mere 
without  any  actual  transfer  made,  or  possession  given,  it  is  not  sufficient  to  ^^™^  ^^^ 
defeat  the  consignor's  right  to  stop  the  goods ;  nor  where  the  goods  happen  the  consignee, 
to  be  in  a  stage  of  their  transit  under  the  direction  of  th^  consignee,  and  without  an  ao- 
cannot  be  considered  as  having  reached  their  final  destination :  thus,  in 
Bolst  y.  Pownal  (7)  the  question  was,  Whether  the  voyage  was  complete  Transitosnot 
at  the  time  of  the  consignee  having  first  obtained  possession  of  the  goods,  ^J^^"*^ 
she  being  then  performing  quarantine  ?  —  It  was  held  by  Lord  Kenyon,  formance  of 
« tbat  she  was  to  be  considered  in  transitu,  the  voyage  not  being  complete  quarantine. 
until  she  had  performed  quarantine;   and  as  the  plaintifi"s  agents  bad 
given  notice,  and  claimed  the  cargo  before  the  completion  of  the  voyage,  he 
was  of  opinion,  that  the  plaintiff  had  stopped  the  goods  .time  enough  to 
prevent  the  property  from  vesting  in  the  assignees."  (9) 

It  may  be  here  observed^  that  this  decision  is  seemingly  at  variance  with  Judgment  of 
hosier  y.Frampton(9)y  whelre  it  appeared,  that  goods  were  ordered  firom  Mr.  Justice 
the  defendant  in  London  by  a  person  in  Birmingham,  and  on  their  arrival  ^^r  v.  Frampton. 
at  the  warehouse  of  the  carrier  in  Birmingham  the  purohaser  removed  part 
to  his  own  premises,  and  took  samjdes  of  the  rest,  desiring  they  might  remain 
in  the  warehouse  till  further  directionll :— Upon  which  it  was  held,  that  the 
tranaitus  was  determined,  Mr.  Justice  Bayley  observing,  ^  It  seems  to  me, 
that  in  this  case  the  transitus  was  at  an  end.    When  a  man  orders  goods 
to  be  delivered  at  a  particular  place,  the  transitus  continues  until  they  are 
delivered  to  the  consignee  at  that  place ;  but  that  must  be  understood  of  a 
delivery  in  the  ordinary  course  of  business,  for  if  the  consignee,  before  the 
goods  reach  their  ultimate  destination,  postpones  the  delivery,  or  does  any  act 
which  is  equivalent  to  taking  actual  possession  of  them,  the  transitus  is  at 
an  end." 

Neither  is  the  transit  complete  where  the  goods  continue  in  the  king's  When  goods 
warehouses,  for  they  are  to  be  considered  as  still  in  the  possession  and  sub-  <:<>i^^u«  1°  the 

(1)  9  A.  &  E.  900.  (6)  1  N.  R.  69. 

(S)  6  East,  614.  (7)  1  Esp.  N.  P.  C.  S40. 

(3)  5  Taunt  617.  (8)  Sed  vide  MiUs  ▼.  BaO,  2  B.  &  P.  461. 

(4)  2  M.  &  &  S97.  O^jfinheim  v.  Ru8$d   3  ibid  54. 

(5)  Ibid.  (9)  6  B.  &  C.  107. 
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ject  to  the  carrier's  lien:  thus  mNwiheyY.  /^te2i(l) Lord Kenjon ob- 
served, '<  Lord  Hardwicke  had  been  of  opinion,  that  in  order  to  stop  goodim 
transiiUy  there  must  be  an  actual  possession  of  them  obtained  by  the  eonsigDor 
before  they  come  to  the  hands  of  the  consignee;  but  that  rale  had sioee 
been  relaxed ;"  **  and  now  a  claim  was  sufficient**  *<  In  the  present  cue,  tlie 
bankrupt  had  no  title  to  the  actual  possession  till  the  duties  were  paid;  until 
then  they  were  quasi  in  cuHodid  legis  ;  before  the  sale,  the  agent  for  the  eos- 
signor  claimed,  and  endeavoured  to  get  possession  —  that  was  a  saffioat 
stopping  in  tranniUy  in  his  opinion,  to  secure  the  rights  of  the  consigDor.'' 

Where  A.,  residing  in  Guernsey,  employed  B*  as  his  agent  at  Soatb- 
ampton  to  ship  all  goods  which  arrived  there  directed  to  A.  and  B^  paid 
the  carriage  and  the  wharfage  dues,  and  selected  the  ship  by  which  Ik 
forwarded  the  goods  :  —  It  was  held,  that  the  transit  of  the  goods  was  oot 
ended  at  Southampton,  and  that  the  vendor  might  stop  them  after  they  hid 
been  put  on  board  a  vessel  for  Guernsey.  (2) 

In  James  v.  Griffin  (3)  it  appeared,  that  goods  were  consigned  to  A.,  de* 
liverable  in  the  river  Thames :  on  the  arrival  of  the  vessel  in  the  river  tk 
captain  pressed  A.  to  have  them  landed  immediately ;  A.  in  oooaeqaeaK 
sent  B.,  his  son,  with  directions  to  land  them  at  a  wharf,  where  he  m 
accustomed  to  have  goods  landed  for  him,  and  kept  until  he  carted  tliea 
away  to  his  customers  in  his  own  carts;  but  A.  (being  then  iosolventjit 
the  same  time  told  B.  he  would  not  meddle  with  the  goods,  that  he  did  not 
intend  to  take  them,  and  that  the  vendor  ought  to  have  them.    The  goods 
were,  by  B.'s  direction,  landed  at  the  wharf,  and  there  stopped  tuMsiiA* 
by  the  vendor.    In  trover  for  the-  goods  by  the  assignees  in  baaknipti^ 
of  A.  against  the  wharfinger,  it  was  held,  that  the  declarations  so  made  hy 
A.  to  B.  were  admissible  in  evidence,  although  they  were  not  conuna- 
nicated  to  the  vendor  or  to  the  wharfinger,  and  that  they  shewed  tkai  A. 
had  not  taken  possession  of  the  goods  as  owner,  and  therefore  that  tie 
transitus  was  not  determined ;  Mr.  Baron  Alderson  observing,  *'  I  c*b>^ 
see  why  this  case  is  not  to  be  governed  by  the  decision  of  the  court  oao^ 
former  occasion.    In  that  case  I  conceived,  that  the  court  were  oDSoiBiov 
in  thinking,  that  the  question  for  the  jury  was,  whether  the  ads  dooe 
amounted  to  a  taking  possession  of  the  lead  by  the  bankrupt  as  the  ovntf* 
I  find  that  so  stated  in  the  very  first  sentence  of  my  lord  chief  baroai 
judgment,  and  in  the  observations  which  afterwards  fell  from  mj  bn>utf 
Parke  and  myself.    I  am  still  of  opinion,  that  that  is  the  true  qnestioB; 
and  if  it  be  so,  then  the  intention  of  the  bankrupt  is,  as  it  aeema  ton^ 
most  material ;  and  it  is  not  material  whether  it  was  or  was  oot  oodbi- 
nicated  to  the  defendants,  except  as  a  test  for  the  jury  to  judge  wbenff 
such  intention  was  real  or  not.    Here  the  intention  b  to  be  taken  as  iM 
and  indeed  the  facts  are  abundantly  clear  on  that  point.    Now,  the  tabng 
possession  here  is  by  the  bankrupt's  agent,  and  the  declared  inteotioB « 
the  bankrupt  to  him,  where  he  directs  him  to  do  the  act,  appears  to  me^ 
be  precisely  the  same  as  if  the  bankrupt  had  himself  done  the  ac^  ^^*^ 
the  same  declaration  of  his  intention  at  the  time.    The  agent  has  only  & 
qualified  authority,  and  I  cannot  see  how,  under  such  circumataDoes  bn 


(1)  sEsp.  N.  P.  C.  613. 

(2)  NUhoBt  T.  Le  Feuvre,  2  Bin^.  N.  C. 
81.     7  C  &  P.  91. 


(3)  2  M.&  W.623.,«si&  ^C-iarid. 
20. 
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ordering  the  goods  to  be  landed  can  be  held  to  be  a  taking  possession  of  Whxek  Riobt 
them  by  the  bankrupt  as  the  owner,  when  the  bankrupt  at  the  time  de-  «'  Stofpaoe, 
clares  that  the  agent  is  not  to  do  so ;  that  he  does  not  mean  thereby  to 


take  to  the  goods,  but  to  relieve  the  captains  from  the  inconvenience  of  the 
delay,  leaving  however  the  goods  for  Stagg,  who  afterwards  stopped  them 
in  transihL  I  place  no  reliance  on  the  circumstance  that,  contrary  to  the 
usual  course,  the  goods  were  landed  without  a  written  order.  The  broad 
ground  on  which  I  conceive  the  court  should  decide  the  question  is,  that 
here  the  bankrupt  did  not  take  possession  of  the  goods  as  owner  at  the 
wharf  of  the  defendants,  and  that,  therefore,  the  goods  still  remained  at 
the  defendants*  wharf  in  trangitUy  not  having  arrived  at  their  ultimate  place 
of  destination,  and  not  having  been  taken  possession  of  by  the  bankrupt  as 
owner  at  any  intermediate  place.  For  these  reasons  I  think  a  nonsuit 
should  be  entered." 

So  long  as  the  goods  are  in  the  possession  of  one  who  is  a  mere  agent  to 
forward  them,  in  order  to  give  a  more  complete  possession  to  the  vendee^ 
the  transitus  continues.  (1) 

In  Jackton  v.  Niehol(2)  it  appeared,  that  M.  purchased  lead  of  thp 
plaintiff  at  Newcastle,  without  specifying  any  place  of  delivery :  after  a 
time  M.  desired,  that  it  should  be  forwarded  to  him  in  London,  and  the 
plaintiff  gave  M.'s  agent  at  Newcastle  an  order  on  the  plaintiff's  servant 
for  its  delivery ;  the  agent  indorsed  the  order  to  a  keelman,  who  received 
the  lead  and  put  it  on  board  a  vessel  for  London ;  the  vessel  arrived  in 
London  on  the  SIst  of  June,  and  the  defendants,  as  wharfingers,  undertook 
the  delivery  of  the  lead.  M.  failed  on  that  day.  On  the  23d  and  24'th  M* 
demanded  the  lead  of  the  captain  of  the  vessel,  who  refused  to  deliver  it, 
though  the  freight  was  tendered,  alleging  that  the  defendants  had  stopped 
it  on  account  of  the  failure  of  M.  On  the  28th  a  letter  arrived  from 
the  plaintiff  ordering  the  lead  to  be  stopped  in  transitu;  it  was  then  on 
board  a  lighter  belonging  to  the  defendants :  —  It  was  held,  that  the  tran- 
situs was  not  at  an  end^  and  that  the  plaintiff  was  in  time  to  stop  the  lead» 
Chief  Justice  Tindal  observing,  *'  It  was  urged  on  the  part  of  the  defend-  Judgment  of 
ants,  on  the  authority  of  the  dictum  of  Lawrence  J.  in  Bohdingk  v.  Inglisy  ^?*®^"^?**y* 
that  the  tortious  act  of  a  third  person  should  not  prejudice  the  rights  of  the  ^^^  y,  NichoL 
parties ;  and  consequently  that  the  demand  made  by  Fishwick,  the  clerk  of 
Maltby  and  Co.,  on  the  24th,  and  the  unlawful  refusal  to  deliver,  was  tanta- 
mount to  a  delivery.  But  it  is  to  be  recollected,  in  the  first  place,  that  the 
observation  of  Mr.  Justice  Lawrence  was  made  in  the  case  of  a  demand  by 
the  consignor  for  the  purpose  of  revesting  his  property  in  the  goods,  and 
not  in  the  case  of  a  vendee ;  and  in  the  second  place,  that  here,  the  goods 
had  not  actually  reached  the  terminus  of  their  delivery  when  the  demand 
of  the  vendee  took  place ;  and  although  it  might  be  conceded  to  be  the 
better  opinion,  that  if  the  vendee  actually  receives  the  possession  of  his 
goods  on  their  passage  to  him,  and  before  the  voyage  has  completely  ter* 
minated,  that  the  delivery  is  complete,  and  the  right  of  stoppage  gone,  yet 
no  authority  has  been  cited  for  the  position,  and  the  principle  seems  the 
other  way,  that  a  mere  demand  by  the  vendee,  without  any  delivery,  before 
the  voyage  has  completely  terminated,  deprives  the  consignor  of  his  right 
of  stoppage. 

(1)  Vide  D'AquOa  ▼.  Lambert,  2  £deo,75.  (2)  5  Bing.  N.  C.  508. 


1 


2590 

Whski  Right 
OF  Stofpagi, 

&a  KIIRS. 

Whirfin^r 
considered  u  a 
middle  man. 


Where  any  act 
is  to  be  done 
by  the  vendee. 

Conditional 
delivery  to  a 
third  party. 


Part  payment 
<^  goods  by 
consignee. 


Patickut  bt 
Bills  or  £z- 

CHAMOB. 


Consignor  can 
stop  goods  ta 
tntnsitu,  vith- 
out  tendering 
back  an  unpaid 
bilL 


STOPPAGE  IN  TRANSITU. 

**  On  the  whole,  we  think  the  transitiis  was  not  at  an  end  when  the  itop* 
page  took  place,  and  that  the  verdict  moit  be  entered  for  the  plaintiff." 

Where  the  wharfinger  is  not  particulariy  employed  bj  the  vendee,  lie  if 
considered,  until  the  goods  have  been  actually  delivered  to  the  vendee,  ui 
middle  man  between  vendor  and  vendee.  (1) 

A  transitus  was  defined  by  Lord  Mansfield  as  being  ^  every  Bort  of  paia>^ 
the  hands  of  the  buyers."  (2)  Where  there  is  a  contract  for  the  sale  of 
goods,  and  a  delivery  has  been  made  to  the  middle  man,  who  is  merely  the 
▼ehicle  between  the  buyer  and  seller,  the  latter,  in  case  of  the  insolvency  of 
the  former,  may  stop  them  at  any  time  before  they  have  arrived  in  sudi  > 
state  as  to  be  in  the  actual  or  constructive  possession  of  th/s  buyer.  (S)  A 
packer  is  a  middle  man  between  the  vendor  and  the  vendee,  and  the  goods 
in  his  hands  may  be  slopped.  (4*) 

If  the  consigned  property  do  not  come  into  the  consignee's  possenioD 
by  the  express  or  implied  consent  of  the  vendor,  as  if  they  come  iato  bis 
possession  after  the  vendor  has  put  in  hb  claim,  or  if  the  goods  \vt 
been  given  to  the  vendee  under  an  express  condition,  which  has  not  bees 
I^rformed,  as  if  they  be  delivered  at  the  packer's  of  the  purchaser,  uoder 
condition  that  they  were  to  be  paid  for  in  ready  money,  and  the  pseker 
knew  of  this  when  he  received  them,  the  vendor  does  not  thereby  lose  lui 
right  of  stoppage  in  tramiiu.  (5) 

Though  the  consignment  of  the  goods  must  be  on  credit,  it  leait  w 
some  part  of  the  price,  to  entitle  the  consignee  to  stop  then  w  frswiAs  1^ 
such  right  is  not  affected  by  the  circumstance  of  a  partial  payment;  tbe^e- 
fore,  part  payment  of  the  goods  by  the  consignee  does  not  prevent  tiierig» 
of  the  consignor  from  attaching,  its  only  operation  being  to  lessen  tbefienprv 
iantOj  which  the  consignee  would  otherwise  have  upon  the  full  value*  (6) 

Where  a  party  remits  money  on  a  particular  account  for  a  paitieobr 
purpose,  and  the  consignee  becomes  insolvent,  it  may  be  stopped  » ^'^ 
situ;  but  it  is  otherwise  where  it  is  a  general  remittance  fromadd)torto 
his  creditor  on  account  of  his  debt  (7) 

If,  in  consideration  of  goods  being  consigned  to  him,  a  factor  accq^b^ 
drawn  by  the  consignor,  and  pay  part  of  the  freight^  and  become  insolveDt 
before  the  bills  are  due,  and  before  the  goods  get  into  his  actual  poasesaioiH 
the  consignor  can  stop  them  in  transitu,  (8) 

A  consignor  of  goods  who  has  received  the  acceptance  of  the  connp^ 
for  part  of  the  goods,  may  stop  them  t»  trasisitu  on  the  consignee's  insolveBC^i 
and  retain  possession  of  them  without  tendering  back  the  bill  Thnii  ^ 
Edwards  v.  Brewer  (9)  goods  were  consigned  to  A.  deliverable  in  the  p** 
of  London  at  a  certain  price  per  ton.  The  vessel  in  which  they  ^ 
shipped  arrived  off  the  wharf  at  which  the  captain  was  in  the  babitw 
trading.  The  captain  called  at  A.'s  place  of  business,  and  saw  B.  his  cM 
A.  being  from  home^  and  pressed  him  to  send  a  craft  for  the  goods»  orK 
should  be  under  the  necessity  of  landing  them.    After  some  days,  B*  viw< 


(1)  Jamet  v.  Chriffiu,  1  M.  &  W.  20. 

(2)  Stokes  V.  La  Riviere,  cit  3  East,  397. 

(3)  Mitts  V.  BaU,  2  B.  &  P.  461. 

(4)  Htmt  y.    Ward,   cit.    3  T.   R.   467. 
OwensoH  y.  Morse,  7  ihid.  84. 

(5)  Bohtiingk  y.  IngUs,  3  East,  385. 

(6)  Hodgstm  y.  Lay,  7  T.  R.  440. 


(7)  5iiittty.iteirfa,2E«pLN.P.C.i7& 

(8)  Kadoch  y.  Ow>.  4  Bra.  P-  C47. 


(8)  Kiidoch  y.  Ow> 
T  R   1 1 Q 

(9)  2  M.  &  W.  375.,  yide  etiun  JW*  J 
/eiwfl,4Cainp.31.     Disomr.T'^^'^ 
Ad,  313.     Bunneyr.Pi^n*^^^^^ 
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to  the  captain,  stating  that  A<  was  from  home,  but  he  B.  thought  he  had  Whiu  Right 
hetter  land  the  goods  on  A.'s  account.    They  were  accordingly  landed  at  ^^^  Exisxfc** 

the  wharf,  and  entered  in  the  wharfinger's  book,  with  "  freight  and  chaises"  

set  opposite  to  them,  and  not  in  the  name  of  any  party  as  consignee.  While 
they  were  lying  there  A.  became  insolvent,  and  they  were  stopped  by  the  con- 
signor : — It  was  held,  that  the  transitus  was  not  determined^  Mr.  Baron  Parke  Judgment  of 
observing,  ''  I  am  of  opinion  that  there  ought  to  be  no  rule  in  this  case*  Pi^^e  hT^^f- 
The  assignees  have  np  title  to  these  goods,  until  they  have  got  into  the  hands  worcbv.^rewer. 
or  possession  of  the  consignee.  They  were  landed  at  Griffin's  wharf,  where 
he  had  not  usually  had  his  goods  landed ;  had  he  then  taken  possession  of 
them  ?  The  consignee  is  away,  and  his  clerk  says,  *  you  had  better  land  the 
goods  at  Griffin's  wharf,  on  my  master  s  account'  It  is  the  same  as  if  the 
clerk  had  not  acted  at  alL  Then,  how  does  the  captain  act  ?  He  lands 
them,  not  in  the  consignee's  name  at  all,  but  in  blank,  with  freight  and 
charges  set  against  them.  Then  the  other  point  is  as  to  the  bill.  It  is  settled 
by  the  case  of  JF'eue  v.  Wray  (1),  that,  by  an  acceptance  of  bills,  the  vendor's 
right  to  stop  in  iransUu  ia  not  taken  away.  The  acceptance  would  not 
diminish  his  right  to  retain  possession  until  the  whole  price  was  paid. 
Whether  the  effect  of  the  stoppage  in  transitu  be  to  rescind  the  contract,  or 
merely  to  revest  a  lien,  does  not  seem  to  be  quite  settled."  (2) 

A  merchant  in  England  sent  goods  of  a  given  value  to  a  merchant  at  Unsettled 
Quebec  for  sale  on  his  account  Before  the  goods  were  sold,  or  the  proceeds  ^^^^^"^ 
ascertained,  the  latter  shipped  three  cargoes  of  timber  to  the  former  to  credit 
in  account ;  two  of  them  arrived ;  against  the  third  the  consignor  drew  a 
bill  for  the  amount  whilst  it  was  in  transitu  ;  in  the  interval  the  consignee 
dishonoured  the  bill  and  became  insolvent: — It  was  holden,  that  the  con- 
signor had  a  perfect  right  of  stoppage  in  transitu^  and  was  not  bound  to  wait 
until  the  mutual  accounts  between  him  and  the  consignee  were  finally  ad- 
justed. (3) 

Where  a  bill  of  lading  was  assigned  by  the  vendee  to  his  factor,  it  was  Assignment  of 
held,  that  the  right  of  stoppage  tit  transitu  was  not  divested,  although  he  ^^^  of  lading. 
may  have  drawn  upon  him  to  the  amount  of  the  consignment,  it  not  being 
intended  that  the  goods  in  question  should  be  appropriated  to  the  payment 
of  the  particular  bills,  and  the  goods  not  having  reached  the  factor's  hands, 
and  no  specific  pledge  having  been  made.  (4) 

If,  however,  the  consignee  assign  the  bill  of  lading  to  a  third  person  for  a 
valuable  consideration,  and  the  latter  receive  it  hondjide^  without  notice  of 
any  circumstances  which  may  render  the  bill  of  lading  not  fairly  and  honestly 
assignable,  the  right  of  the  consignor  as  against  such  assignee  is  divested, 
for  a  bill  of  lading  so  indorsed  transfers  the  property.  (5) 

W.  shipped  at  Leghorn  twenty-three  casks  of  oil,  on  account,  and  by  the 
order  of  L.  at  Liverpool,  and  transmitted  to  him  a  bill  of  lading.  Before 
the  arrival  of  the  oil,  L.  indorsed  the  bill  of  lading,  and  deposited  it  with  H., 
who  advanced  money  on  it,  having  previously  advanced  money  on  other 
goods  (the  property  of  L.)  deposited  with  him.  On  the  arrival  of  the  oil, 
L.  having  previously  become  bankrupt,  and  W.  not  having  been  paid  for  it, 
W.'s  agents  claimed  it  of  the  master  of  the  ship ;  but  the  latter  delivered  it 

(I)  3  East,  93.  (4)  PaUen  t.  Thompmm,  5  M.  &  S.  35a 

(fi)   Clay  y.  Harrwm,  10  B.  &  C.  99.  (5)  Uekbarrow  v.  Mattm^  2  T.  R.  63.     5 

(3)   Wood  r,  JoH«$,  7  D.  &  R.  126.  ibid.  683. 
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to  H.,  who  afterwards  Bold  the  goods  of  L.  as  well  as  the  oil  of  W.  The  net 
proceeds  of  the  goods  belonging  to  L.  were  sufficient  to  satisfy  the  debt  due 
from  L.  to  H. ;  H.  paid  himself  the  debt,  and  deposited  the  net  proceeds  of 
W.'s  oil  with  a  third  person,  to  abide  the  event  of  the  award  of  an  arbitrator, 
to  whom  all  disputes  between  W.  and  the  assignees  of  L.  were  referred.  The 
arbitrator  having  stated  the  above  facts  on  his  award  for  the  opinion  of  this 
court : — It  was  held  first,  that  W.»  the  unpaid  vendor  of  the  oil,  had  at  the 
time  when  his  agents  claimed  it  no  right  to  take  possession  on  theinsoheney 
of  L.,  because  the  property  in,  and  the  right  to,  the  possession  was  then  Tested 
in  H^  the  indorsee  of  the  bill  of  lading  for  value ;  and  further,  that  W.  had 
not,  by  reason  of  such  claim,  any  legal  right  to  the  possession  of  the  goods 
after  H/s  lien  was  satisfied ;  but  that,  in  a  court  of  equity,  such  tnuufer  to 
H.  would  be  treated  as  a  pledge  or  mortgage  only,  and  therefore  W.  bj  his 
attempted  stoppage  in  trcmsitu  acquired  a  right  to  the  goods  in  eqaity,  sub- 
ject to  H/s  lien  against  the  assignees  of  L. :  —  and  secondly,  that  W.  hf 
means  of  his  goods  had  become  surety  to  H.  for  L's  debt,  and  had  a  dear 
equity  to  oblige  H.  to  pay  his  debt  out  of  L/s  own  goods,  deposited  with 
him  in  ease  of  such  surety ;  and  all  the  goods  both  of  W.  and  L  haviBg 
been  sold,  W.  might  insist  on  the  proceed  of  L.'s  goods  being  appropriated 
to  the  payment  of  the  debt ;  and  therefore,  that  W.  was  entitled  to  hare  lU 
the  proceeds  of  the  oil  paid  over  to  him.  (1) 

Not  only  must  the  assignee  have  given  a  valuable  consideration  (2),  hot 
he  must  have  acted  with  fairness  and  honesty.  If  he  assist  in  contraveoiog 
the  actual  terms  of  sale  on  the  part  of  the  consignor,  or  his  reasonable  ex- 
pectations arising  out  of  them,  or  his  rights  connected  therewith,  he  will 
stand  in  the  same  situation  with  the  consignee.  If  for  instance  he  knew 
that  the  consignee  had  been  in  insolvent  circumstances,  and  that  do  bill  had 
been  accepted  by  him  for  the  price,  or  that,  being  accepted,  it  was  not  likdf 
to  be  paid,  in  that  case  the  interposition  of  himself  between  the  consigDor 
and  the  consignee,  to  assist  the  latter  in  disappointing  the  just  hopes  and 
expectations  of  the  former,  will  be  an  act  done  in  fraud  of  the  right  to  stof^ 
and  unavailable  to  the  party  taking  the  assignment  (3) :  in  fact,  the  ciiterioa 
in  these  cases  is,  does  the  purchaser  take  the  assignment  ftirij  aod 
honestly  ?  (4) 

There  may  be  circumstances  equivalent  to  the  indorsement  and  delivery 
of  the  bill  of  lading,  so  as  to  enable  the  consignee  to  divest  the  conagnoi't 
right  to  stop  the  goods.  Thompson  and  Co.  sent  goods  from  Irelaid  to 
London,  to  be  sold  by  Eustace  and  Holland  their  factors  there,  and  wrote 
to  them  to  insure  the  goods,  and  sent  them  a  bill  of  lading  not  indorsed,  bat 
having  the  names  of  Eustace  and  Holland  on  the  back ;  and  being  appiiedto 
by  them  for  an  indorsement,  answered  by  letter,  that  if  the  bill  of  ladiDg 
was  not  indorsed  it  was  a  mistake,  and  they  would  send  an  indoneoeoti 
upon  which  Eustace  and  Holland  sold  the  goods ;  and  it  aftenrards  happen- 
ing that  they  were  unable  to  pay  bills  drawn  upon  them  by  Thompeon  aod 
Co.  on  the  general  account,  one  Dick  paid  those  bills  for  the  honoar  of  the 
drawers,  and  knowing  all  their  transactions,  applied  to  them  for  an  iodoiae- 


(1)  In  re  WetizmthuM,  5  B.  &  Ad.  817. 

(9)  MoritoH  T.  Gray,  2  Bing.  260. 

(3)  Cmning  v.  Brown,  9  East,  514.      Ter- 


tue  V.   Jewdl,  4  Camp.  SI. 
Nitten,  S  T.  R.  674  „   ^, 

(4)  Salomon*   ▼.  Nis»en,  S  T.  B.  Wi-* 
vide  edam  Barrmo  v.  Cok$,  3  Camp-  »• 
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ment  of  the  bill  of  lading,  which  they  sent  him,  and  thereupon  Dick  de-  Whkrk  Right 
raanded  the  goods  of  the  master  of  the  ship,  who  refused  to  deliver  them  to  ?!1  ^^flt*'''' 

im,  but  delivered  them  to  the  vendees  of  Eustace  and  Holland.   Upon  this  

Dick  brought  an  action  against  the  master,  in  which  Lord  Kenyon  ruled, 
that  the  plaintiff  had,  under  such  circumstances,  no  right  to  take  the  goods 
out  of  the  possession  of  the  vendees  of  Eustace  and  Holland,  E.  and  H.  being 
factors  authorised  to  transfer  the  property  in  them,  and  having  actually 
done  so.  (1) 

The  delivery  over  by  the  consignee,  to  a  person  who  has  advanced  money 
to  him,  of  the  shipping  note  of  goods,  and  the  giving  a  delivery  order  to  the 
wharfinger,  are  not  equivalent  to  an  indorsement  of  the  bill  of  lading,  and 
will  not  divest  the  right  of  the  vendor  to  stop  the  goods  in  transitu,  (2) 

If  the  bill  of  lading  be  signed  before  the  goods  be  actually  on  board,  it  Bill  of  lading 
seems>  that  it  will  be  fraudulent,  and  that  an  assignment  of  it,  will  not  bar  ^£°f*^  before 
the  right  of  the  vendor  to  stop  the  goods.  (3)  ^  board. 

Where  ^oods  are  lodged  in  the  West  India  Docks,  the  indorsement  of  Goods  lodged 
the  dock  warrant  for  a  valuable  consideration  will  divest  the  vendor's  i^  ^^^  ^est 
right  (4),  and  without  any  transfer  being  made  in  the  books  of  the  dock 
company,  the  delivery  of  the  warrant  is  sufficient.  (5) 

It  has  been  said,  that  the  vendor  may  effect  the  stoppage  in  any  manner  Mode  ik 
short  of  felony  or  absolute  violence,  but  this  is  a  rule  of  dangerous  extent,  ^^'e'&c  cak 
and  cannot  safely  be  acted  upon.  (6)  bk  made. 

It  is  not  necessary,  that  the  vendor,  to  exercise  his  right  of  stoppage,  should  Vendor  need 
actually  take  possession  of  the  property  by  corporeal  touch ;  he  may  put  in  "***  possess  his 
his  claim  or  demand  of  his  right  to  the  goods  in  transitu^  either  verbally  or  corporeal 
in  writing ;  and  it  will  be  equivalent  in  law  to  an  actual  stoppage  of  the  touch, 
goods,  provided  it  be  made  before  the  transit  has  expired  (7)>  but  the  con- 
signor must  put  in  hb  claim,  and  endeavour  to  get  the  property  in  some 
shape  or  other ;  the  mere  bankruptcy  or  insolvency  of  the  consignee  is  no 
countermand  of  the  delivery  to  him.  (8) 


4-  Where  Right  of  Stoppage,  &c.  does  not  exist.  Whiri  Right 

OP  Stopfaoe, 

If  a  special  agreement  exist,  to  deliver  up  the  property,  the*  right  of  ^c*  »ow  »<» 
Stoppage  in  transitu  does  not  exist.  * 

Thus,  in  Nichols  v.  Hart  (9)  it  appeared,  that  A.  sold  to  B.  a  butt  of  afl-reemenT^" 
wine,  which  was  not  delivered ;  B.  compounded  with  his  creditors,  and  the  exists  to  de- 
amount  was  by  A.'s  consent  included  in  the  composition.   The  composition      ®'  "f 

•^  r  r  property. 

money  was  secured  by  bills,  and  A.  had  a  claim  against  B.  beyond  the 
price  of  the  wine.  Before  the  whole  of  the  composition  was  paid,  B.  (fe- 
manded  the  wine  from  A.,  who  refused  to  deliver  it: — It  was  holden,  that 

(1)  JDiek  T.  Lmiuden,  Peake's  N.  P.  C.  Nisun,  S  T.  R.  674.  Bamet  v.  Freekmd, 
250.,  vide  Datfh  ▼.  Reynddtt  4  Camp.  S67.  6  ibid.  80.  Feise  v.  Wray,  S  East,  93. 
1  Stark.  ]  15.  Vale  v.  Bayle,  Cowp.  296. 

(2)  Aherman  ▼.  Humphery,  1  C.  &  P.  53.  (7)  MilU  v.  BaO,   2  B.  &  P.   457.  462. 

(3)  0#€y  T.  Gardner,  Holfs  N.  P.  C.  405.  Northey  v.  Fidd,    2  Esp.  N.  P.    C.  613. 

(4)  Sj)ear  v.  7Vawr«,  4  Camp.  251.  HoUt  ▼.  Potrna/,  1  ibid.  240.  BohUingk  v. 
Zwinger  ▼.  Samuda,  7  Taunt.  265.  Inglit,  3  East,  394. 

(5)  Keyter  v.  Suse,  Gow*8  N.  P.  C.  58.  (8)  Ellis  v.  Hunt,  3  T.  R.  464.     Boeht- 

(6)  fFisemau  v.  Vandeput,    2  Veni.  203.  HnQk  v.  Schneider^  3  Esp.  N.  P.  C.  59. 
Snee  v.  Preeeotf  1  Atk.  245.     Salomma  v.  (9)  5  C.  &  P.  179. 
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he  was  bound  to  deliver  it,  as  he  had  undertaken  to  do  bo  ;  and  that  the 
doctrine  with  respect  to  stoppage  in  trantitu  did  not  apply  under  the  cir- 
cumstances* 

The  difficulty  is  in  determining,  what  shall  be  such  an  actual  or  con- 
structive delivery  into  the  possession  of  the  consignee,  as  will  determine  the 
right  of  the  consignor,  for  then  the  state  of  transit  ceases.  If  the  conagnee 
appoint  another  carrier  or  agent  to  receive  the  goods,  this  may  be  a  con- 
structive delivery  to  the  consignee  for  many  purposes ;  but  it  is  sud,  thai 
only  an  actual  delivery  can  divest  the  right  of  stopping  them  m  inmr 
situ. 

There  may  however  be  an  actual  delivery  without  the  necessity  of  a  cor- 
poreal touch,  or  even  that  the  consignee  (1)  should  see  them,  as  where  the 
goods  are  put  on  board  a  vessel  chartered  by  him.  Thus,  where  tallow  was 
delivered  on  board  of  a  vessel  chartered  by  the  vendee,  but  before  it  reached 
him  he  became  bankrupt,  and  the  plaintiff  wrote  a  letter  to  his  agent  to 
stop  it  in  transitu : — It  was  holden  by  Lord  Kenyon,  that  the  whole  question 
was,  "  whether  there  was  a  delivery  to  the  consignee  of  the  goods  before 
this  letter  was  written,  or  not.  Before  the  delivery  the  party  may  annex 
any  condition  to  it,  but  not  after.  If  the  ship  was  then  chart^ed  by  the 
consignee,  it  is  a  complete  delivery  of  the  goods  to  him,  and  there  can  be 
no  stopping  in  transitu  ;  "  '<  and  it  made  no  difference,  whether  the  act  of 
bankruptcy  was  then  committed  or  not."  (2) 

In  Fowler  v.  M^Taggart  (S)  it  was  decided,  that  a  delivery  of  goods  into 
a  ship  chartered  by  the  vendee,  who  afterwards  became  a  bankrupt,  was  a 
delivery  to^  him  so  as  to  defeat  the  vendor's  right  to  stop  them  sn  inauiiUj 
more  particularly  where  the  ship  had  been  chartered  for  three  years,  during . 
which  time  the  bankrupts  were  to  have  complete  control  over  her;  and  the 
goods  were  put  on  board,  not  for  the  purpose  of  being  conveyed  from  the 
plaintiff's  to  the  bankrupt's,  but  that  they  might  be  sent  by  the  latter  on  a 
mercantile  adventure. 

If  a  bankrupt  have  no  control  over  a  ship,  but  merely  contracts  with 
the  master  to  employ  his  ship  in  fetching  goods  for  him,  it  does  not  differ 
from  a  similar  contract  entered  into  by  the  consignor  by  the  directions  of 
the  consignee  at  the  loading  port,  for  the  conveyance  of  the  goods  from  him 
to  the  vendee  ;  in  each  case  the  freight  is  to  be  paid  by  the  latter;  in  each 
case  the  ship  would  be  hired  by  him ;  the  goods  are  still  to  be  considemi 
on  their  passage  or  transit  from  the  consignor  to  the  consignee.  The  right 
of  stoppage  cannot  depend  on  the  contract  to  consign  goods  amounting  to 
half  the  tonnage  of  the  ship,  or  a  complete  loading  in  any  quantitv.  (^) 
In  Inglis  v.  Usherwood(5)  it  was  held,  that  if  the  delivery  on  board  of  a 
ship  chartered  by  the  bankrupt  had  happened  in  a  port  of  this  kingdom,  it 
would  in  effect  have  been  a  delivery  to  him ;  but  that  the  Russian  ordi- 
nance, which  enables  a  consignor  to  repossess  himself  of  the  goods,  e\'en 
after  such  a  delivery,  took  it  out  of  the  rule,  and  the  plaintiffs  recovered  the 
amount 

In  Wright  v.  Lawes  (6),  which  was  in  case  against  a  warehouseman  for 


58. 


(1)  ^JUs  V.  Hunty  3  T.  R.  468. 

(2)  Boehmncky,  SbAnetder, 3  £sp. N.  P.  C. 


(3)  Cit.  7  T.  R.  442. 


(4)  BoMUngk  v.  Inglis,  S  East,  381. 

(5)  1  ibid.  515. 

(6)  4  Esp.  N.  P.  C.  82. 


i 


STOPPAGE  IN  TRANSITU.  2595 

non  delivery  of  goods,  delivered  by  plaintiff's  agents  to  him  to  be  kept,  \c  Where  Right 

appeared,  that  the  plaintiff  had  agreed  with  one  Shevill  for  four  pipes  of  ^^  dom^hot 

wine,  to  be  paid  for  partly  in  money,  partly  in  goods.     Shevill  obtained  the  exist. 

wine  from  Bamford  and  Co.  by  means  of  an  agent  in  London,  who  turned  7.     ^7       ~7^ 

oat  to  be  a  swindler ;  and  Bamford  and  Co.  stopped  the  wine  in  the  defend-  ing  to  the  bill 

ant's  cellar,  where  it  hod  been  deposited  by  the  plaintiff's  agent,  who  had,  of  lading. 

with  the  plaintiff,  exercised  an  act  of  ownership  over  the  wine  by  taking 

samples,  &c. ;  and  it  was  held  by  Lord  Kenyon,  that,  as  the  plaintiff  had 

made  out  a  good  title  to  the  wine  under  a  bond  fide  agreement,  it  was  too 

much  to  say,  that  a  corporeal  touch  was  necessary  to  infer  a  property  in  the 

consignee;  and  though  they  had  not  reached  the  plaintiff's  own  abode> 

where  they  were  to  be  ultimately  delivered,  yet  as  they  had  been  delivered 

according  to  the  bill  of  lading,  the  carrier's  responsibility  was  at  an  end 

and  the  delivery  was  complete ;  and  that  there  was  no  right  in  Bamford  and 

Co.  to  stop  them  in  trantitu* 

In  SoM  V.  PMt{\yt  which  was  trover  for  goods  by  the  assignees  of  the 
consignor  against  the  packer  of  the  consignee,  to  whom  they  had  been  de-^ 
livered  under  a  general  order,  as  the  consignee  had  no  warehouse  of  his  own, 
it  was  holden,  that  there  being  no  other  place  of  delivery,  the  goods  when 
avrived  tkere^  were  in  the  place  of  ultimate  delivery,  and  consequently  were 
no  longer  liable  to  the  right  of  stoppage  m  troHsihu 

In  Dixon  v.  Baldtoen  (2),  which  was  an  action  of  trover  for  eighteen  Goods  In  the 
bales  of  cotton  twist  by  the  assignees  of  the  consignee  against  the  consignor,  ^  "^  a  li^ 
who  it  appeared  had  seized  the  goods  whilst  in  the  hands  of  a  person  de- 
scribing himself  to  be  merely  an  expeditor  of  goods  according  to  the  direc- 
tions of  the  consignee — a  stage,  and  mere  instrument  between  buyer  and 
seller: — It  was  held,  upon  the  same  reasoning  as  in  Hunter  y,Beale(S\ 
that  the  transit  of  the  goods  was  completely  at  an  end  in  their  direct 
coarse  from  the  vendor  to  the  vendee  on  arriving  at  the  expediter's ;  from 
which  time  they  were  under  the  immediate  orders  of  the  vendee;  and  that 
from  thence  they  were  actually  launched  again  in  a  course  of  conveyance 
in  a  new  direction,  prescribed  and  communicated  by  himself.  In  fact,  if  the 
transit  be  once  at  an  end,  the  delivery  is  complete ;  and  the  transitus  for 
this  purpose  cannot  commence  de  novo^  merely  because  the  goods  are  again 
sent  upon  their  travels  towards  a  new  and  ulterior  destination. 

In  Allan  v.  Gripper(Ai)  Lord  Lyndhurst  observed,  "The  facts  of  the  Judgment  of 
case  are  shortly  these :  Pestall  had  been  in  the  habit  of  employing  these  }^^^  Lynd- 

«      ,  «  ,  ,  ^,  <•  J     1.  1,1         hurst  in  Allan 

defendants  for  several  years ;  and  the  course  of  dealing  appeared  to  be,  that  v.  Gripper, 
the  oil  cakes  were  carried  to  Hertford  in  the  defendant's  barge,  and  depo- 
sited in  the  defendant's  warehouse^  generally  for  many  months ;  and  evidence 
was  given  in  the  cause,  that  if  Pestall  had  sent  his  carts  for  oil  cakes  to  the 
warehouse  at  the  time  in  question,  these  oil  cakes  would  not  have  been  sent, 
but  those  which  had  been  a  longer  period  in  the  warehouse.  There  was 
also  evidence  to  shew,  that  they  were  so  deposited  for  the  convenience  of 
Pestall,  that  they  might  be  distributed  to  his  customers,  many  of  whom  re- 
sided in  the  neighbourhood*    I  left  it  to  the  jury  to  say,  whether  thb  was 

(1)  S  B.  &  P.  469.  (3)  Cit.  in  ElHs  v.  Hunt,  3  T.  R.  466. 

(2)  5  East,  175.  (4)  2  C.  &  J.  220. 
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the  place  of  final  destination.  They  said,  they  thought  that  these  oil  cakes 
were  to  be  deposited  like  the  rest,  and  that  the  warehouse  was  the  place  of 
final  destination  and  deposit.  On  this  state  of  facts  it  appears  to  me,  that 
the  transitus  was  at  an  end,  and  that  the  plaintiff's  right  of  stoppage  in  troM" 
situ  was  gone." 

In  Crawshay'y. Eade8{\)  Mr.  Justice  Bayley  said,  *< There  can  be  no 
doubt,  that  wherever  there  is  a  complete  delivery  of  part  of  one  entire  cargo 
to  the  consignee,  the  transitus  is  ended^  and  the  consignor  cannot  stop  the 
remainder."  Thus,  where  800  bushels  of  wheat,  part  of  an  entire  cargo, 
were  delivered,  it  was  held,  that  it  must  be  taken  to  be  a  delivery  of  the 
whole.  (2)  But  if  the  act  of  delivering  part  be  not  intended  to  operate  as 
a  delivery  of  the  whole,  but  as  a  delivery  of  a  portion  only,  this  wiU  not  de- 
prive the  vendor  of  his  lien  on  the  goods  undelivered.  (S) 

The  right  is  gone,  if  the  same  warehouseman  be  agent  for  both  parties, 
and  that  the  consignor  gives  an  order  to  him  to  deliver  the  goods  to  the  con- 
signee, although  the  warehouseman  does  not  even  make  a  transfer  to  his 
name  in  the  books,  for  it  is  an  acknowledged  parting  with  the  possessioii 
and  right  over  them. 

In  Hartnan  v.  Anderson  (4),  which  was  in  trover  for  butter,  by  the 
assignees  of  the  vendee,  who  it  appeared  had  received,  with  the  invoice,  an 
order  from  the  defendants  (wharfingers)  to  transfer  the  goods.  The  goods 
were  accordingly  transferred  in  the  defendant's  books,  and  the  vendee  debited 
with  warehouse  rent;  but  in  consequence  of  his  immediately  afterwards 
becoming  insolvent,  the  sellers  gave  notice  to  detain  the  goods :  upon  which 
Lord  EUenborough  observed  '<  The  goods  having  been  transferred  into  the 
name  of  the  purchaser,  it  would  shake  the  best  established  principles,  stiU 
to  allow  a  stoppage  in  transitu.  From  that  moment,  the  defendants  became 
trustees  for  the  purchaser,  and  there  was  an  executed  delivery,  as  ranch  as 
if  the  goods  had  been  delivered  into  hb  hands."  Of  one  pared  of  the 
butters  no  such  transfer  had  been  made  in  the  books  by  the  wharfinger,  nor 
was  any  act  done  by  him  to  testify  that  he  held  the  goods  on  the  vendee's 
account ;  yet  his  lordship  held,  <<  that  the  wharfinger,  after  the  delivery  of  the 
order  to  him,  was  bound  to  hold  the  goods  on  account  of  the  purchaser,  and 
that  the  vendor's  right  to  stop  in  transitu  was  gone.  The  delivoy  of  the 
note  was  sufficient,  without  any  actual  transfer  being  made  in  tbe  books." 

If  the  vendor  charge  the  vendee  with  rent  for  keeping  the  goods  in  his 
warehouse,  after  the  time  that  they  ought  to  have  been  taken  away  by  the 
terms  of  the  contract^  the  right  of  stoppage,  &c.  will  be  determined; — thus, 
in  Hurry  v.  Mangles  {5)^  which  was  in  trover  for  oil  by  the  vendee  of  J.& 
against  the  vendors  (who  were  also  warehousemen),  it  appeared,  that  the 
oil  was  paid  for  by  J.  S.  by  acceptances,  and  continued  to  lie  in  the  vendor's 
warehouses.  J.  S.  sold  it  to  the  plaintiff,  who  paid  him  for  it,  and  demanded 
the  oil  of  the  defendants  before  the  acceptances  of  J.  S.  were  due;  bat  as 
he  had  become  insolvent,  the  defendants  claimed  a  right  to  stop  the  goods 
in  transitu.  No  transfer  had  been  made  in  the  defendants'  books  to  J.  &, 
but  they  had  received  warehouse  rent  from  him  for  the  time  it  had  been 


(1)  1  B.  &C.  183. 

(2)  Stubty  V.    Heifwardy  2  Hen.  Black. 
504. 

(3)  Dixon    V.    Yatts,   5  B.  &  Ad.  313. 


Bvnneif  ▼.  PoyntZy   4  ibid.  57a     BtOa  v. 
GUtbifu,  2  A..&  £.  57. 

(4)  2  Camp.  243. 

(5)  1  ibid.  452. 
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kept  by  them,  after  the  period  it  ought  to  have  been  taken  away  according  Whb»e  Right 
to  the  terms  of  sale : — It  was  held,  that  this  was  an  executed  delivery;  and  ^^  Stoppage. 

J  '  •'  OSC.  DOES  KOT 

that  the  transitus  was  at  an  end ;  because  the  goods  were  as  much  transferred  exist. 
to  the  person  who  paid  the  rent,  as  if  they  had  been  removed  to  his  own 
warehouse,  and  there  deposited  under  the  lock  and  key. 

If  goods  be  handed  over  to  the  packer  of  the  consignee,  or  that  his  agent  Conngnee  ez- 
opens  and  examines  the  quality  of  the  goods,  the  right  of  stoppage,  &e.  is  ownerahip^by^ 
gone.     Thus,  in  Z^eeds  v.  Wrigkt(l^  which  was  an  action  of  trover  against  opeoing,  ez- 
a  packer,  employed  by  an  agent  for  the  purchasers,  who  had  become  bank-  a™*»*ng»  •nd 
rupts,  to  recover  goods  in  their  possession,  upon  the  ground,  that,  until  the  the  goods. 
goods  got  into  the  possession  of  the  principals,  the  vendors  had  a  right  to 
stop  them  in  transitu: — It  was  holden,  that  as  the  contract  was  with  the 
agent,  and  the  delivery  to  his  order,  he  had  a  discretionary  power  over  the 
goods,  and  that  the  plaintiffs  had  no  right  to  stop  them  after  they  came 
into  his  possession — particularly  as  he  had  exercised  acts  of  ownership  over 
the  goods,  by  unpacking  them,  and  taking  some  away,  and  repacking  the 
remainder. 

In  Howes  v.  Watson  (2)  it  appeared,  that  A.  by  contract  sold  to  B.  a 
quantity  of  tallow,  then  lying  at  a  wharf,  at  so  much  per  cent.y  and  on  the 
same  day  gave  a  written  order  upon  the  wharfingers  to  weigh,  deliver, 
transfer,  and  rehouse  the  same.  B.  having  entered  int6  a  contract  to  sell 
tallow  to  C,  obtained  from  the  wharfingers  and  gave  to  C.  a  written 
acknowledgment,  that  they  had  transferred  the  tallow  to  the  account  of  C, 
and  that  C  was  to  be  liable  to  charges  from  a  given  date.  B.  having 
stopped  payment,  A.  gave  notice  to  the  wharfingers  not  to  deliver  the  tallow 
to  B.*s  order.  In  trover  by  C.  against  the  wharfingers,  it  was  held,  that 
after  this  acknowledgment  they  had  the  tallow  as  the  agents  of  C,  and  that 
they  could  not  therefore  set  up  as  a  defence  the  right  of  A.  to  stop  it  in 
transitu, 

A  cargo  of  eighty  quarters  of  wheat  was  shipped  in  London  on  the  6tli 
December,  1839,  on  board  a  vessel  bound  to  Barmouth  and  Tremadoc,  and  by 
the  bill  of  lading,  was  to  be  delivered  at  the  port  of  Barmouth  and  Tremadoc 
to  L.  T.,  or  to  his  assigns,  on  his  paying  freight,  &c.  The  cargo  was  paid 
for  by  L.  T.,  partly  in  cash,  partly  by  his  acceptance  at  two  months.  On 
the  28th  January,  1840,  L.  T.  by  deed  assigned  all  his  estate  and  effects  to 
the  plaintiff  and  A.  B.  in  trust,  for  the  benefit  of  themselves  and  his  other 
creditors.  L.  T.  was  at  that  time  insolvent  to  the  plaintiff's  knowledge. 
The  bill  of  lading  was  indorsed  by  L.  T.  to  the  plaintiff  as  follows  (the 
indorsement  being  without  date) :  —  ^'  I  do  hereby  order,  that  captain  J. 
do  deliver  the  possession  of  the  within  mentioned  quantity  of  wheat  to  Mr. 
R.  J.  (the  plaintiff),  being  one  of  my  assignees,  to  be  disposed  of  as  he  may 
think  proper."  On  the  4th  February  the  vessel  arrived  at  Barmouth  with 
the  wheat  on  board,  and  the  plaintiff  there  went  on  board  and  took  samples, 
and  sold  seventy  of  the  eighty  quarters,  for  which  he  paid  the  freight,  and 
they  were  delivered  to  the  purchasers,  and  he  directed  the  master  to  take 
forward  the  remaining  ten  quarters  to  Tremadoc.  On  the  9th  February 
L.  T.'s  acceptance  became  due,  and  was  dishonoured,  and  on  the  10th  the 

(1)  4  Esp.   N.  P.   C.   243.      3  B.  &  P.         (2)  2  B.  &  C.  540.,   et  vide  Gosling  ▼. 
320.  Bimitf  7  Bing.  339. 
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shippers  gave  notice  to  the  captain  at  Barmouth,  not  to  deliver  the  wheat, 
but  to  hold  it  to  their  use.  On  the  28d  the  vessel  arrived  at  Tremadoc, 
where  the  plaintiff  (demanded  the  remaining  ten  quarters,  tendering  the 
freight,  but  the  master  refused  to  deliver  it :  —  It  was  held,  that  under  these 
circumstances  (even  supposing  the  plaintiff  to  be  in  the  same  ntuation  as 
L.  T.)  the  right  of  stoppage  t«  transitu  was  determined,  as  the  whole  of  the 
cargo,  by  the  acts  done  by  the  plaintiff  at  Barmouth.  And  it  seems,  that 
if  the  composition  deed  had  contained  a  release  to  L.  T.,  the  plaintiff  was  an 
indorsee  for  value  of  the  bill  of  lading,  and  no  right  of  stoppage  in  tfrtniftte 
therefore  existed  as  against  him.  (1) 

Where,  in  trover  for  timber  against  vendors  by  assignee  of  the  original 
vendee,  it  appeared,  that  he  had  communicated  his  having  purchased  it  to 
the  defendants,  and,  with  their  consent,  marked  with  his  initiab  such  part 
of  the  timber  as  still  remained  in  their  possession ;  it  was  held,  that  this  wis 
such  an  express  assent  to  the  transfer  of  the  property,  as  made  the  deliveiy 
ao  far  executed,  that  the  defendants  could  no  longer  stop  it  in  trcuuii9L(2) 


EviDBVeB. 

Stoppage  in 
transitu  a 
question  of 
law. 
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goods  were 
sent 


5.  Evidence. 

Whether  the  stoppage  was  in  iransitUy  or  was  completely  determined,  is 
ordinarily  a  question  of  law.  (3)  •  In  order  to  raise  that  question,  it  is 
usually  material  to  prove  on  whose  risk  and  account  the  goods  were  sent, 
the  character  and  situation  of  the  agent  in  whose  actual  possession  the  goods 
were  at  the  time  of  stoppage  (4),  by  whom  employed,  and  by  whom  to  be 
paid,  the  possession^  indorsement,  &c  of  Uie  bill  of  lading  (5),  the  place 
and  object  of  destination  (6),  and  the  nature  of  the  acts  exercised  upon 
them  in  their  progress  (7),  witli  a  view  to  take  possession  of  them ;  andia 
order  to  shew  a  termination  of  the  transitiu,  it  is  essential  to  prove  either  an 
actual  or  constructive  delivery  to  the  vendee,  or  his  representative. 


(1)  Joitet  W.Jones,  8  H  &  W.  431. 

(2)  Stoveld  V.  Hughes,  14  East,  S0& 
Tansiey  v.  Turner,  2  ffing.  N.  C.  151. 

(3)  Feise  t.  Wiray,  3  East,  93.  MOt  y. 
Ball,  2  B.  &  P.  457.  Richardson  t.  Goss,  3 
ibid.  119.  Scott  r.  PettU,  ibid.  469.  Dixon 
y.  BaHdwen,  5  East,  175.  Stovdi  v.  Hughes, 
14  ibid.  308.  Slubeg  y.  Hegward,  2  Hen. 
Black.  504.     2  Stark.  Ev.  Sded.  163. 

(4)  Core  y.  Harden,  4  East,  21 1 .  WaBeg 
V.  Montgomerg,  3  ibid.  585.  Owenson  y. 
Morse,  7  T.  R.  64.     BohiUngk  v.  Inglis,  3 


East,  381.     In^  y.  Uskerwood,  1  ibid.  515^ 
MiUs  Y.  Ball,  2  B.  &  P.  457. 

(5)  lAckharrow  y.  Mamm,  2  T.  R.  0. 
Bowles  Y.  Langmortkg,  S  ibid.  3^.  #^ 
Y.  ITroy,  3  £a^  93.  Newsom  t.  21bnita,  6 
ibid.  17. 

(6)  iKmrnv.  j9aUiMn,5£ast,175.  LeeA 
y.  Wright,  3  B.  &  P.  32a  Seott  v.  FtUii, 
ibid.  469. 

(7)  Ems  Y.  Hunt,  3  T.  R.  464.  Osstr. 
Harden,  4  EMty  211. 
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Defijud  —  When  allowed  —  Tsnder  admitg  the  contract  and  fiets  stated  in  the  de- 
daraiion  —  J^en  tender  not  reqtusite  ^  If  the  objection  be  to  the  medium  of  the 
offer  to  eatisfy,  and  not  to  the  sum  offered,  the  grounds  of  the  rejection  mtut  be 
stated  —  FUdnHffmay  be  nonsuited  under  a  plea  of  tender, 

2.  By  WHOM  AND  TO  WHOM  THE  TeNDER  MUST  BE  MADE,  pp.  2600 — 2602. 

By  debtor  or  his  agent  —  Parties  in  refiemn  —  Justices  of  die  peace  and  officers  of 
customs  and  excise  —  Obligor  with  condition  to  perform  and  award  —  7b  the 
cretUtor'or  his  authorised  agent  —  To  an  [attorney  or  his  managing  derh-~- 
Servants  —  Executors  — Partners  —  Joint  creditors — Tender  of  one  gross  sum  to 
severid  persons, 

3.  When  Tender  must  be  made,  p.  2602. 

4.  Mode  in  which  the  Tender  must  be  made^  pp.  2602 — ^2607. 

COKCinONAL    AND    UNCOKDXTIONAL   TENDXftS CoiN  XH  WUICU  A  TENDK&  SHOULD 

BE  MADS  — >  PkODUCTION  OF  MOMET TkMDERINO  A  LARGER  SUM  THAN  IS  DUE. 

5.  Plea  of  Tender,  pp.'2607 — 2609. 

Reg.  Gen.  ff.  T.  2  WiB.  4.  s.  45.  — Form  of  plea  ■—  When  dAt  or  duty  arises  at 
subsequent  period  —  When  requisite  to  pl&aui  a  tender  —  Where  an  informal  plea 
will  be  good  after  verdict  —  Replication. 

6.  Evidence  —  Payment    of  Money    into    Court  —  Judgment  — 

Costs,  pp.  2609— 2611. 


1.  Generally. 


Generally. 


A  tender  is  defined  to  be  an  ofTer  to  pay  a  debt,  or  perform  a  duty  (1),  Defined. 
and  it  is  either  at  common  law  or  by  statute. 

At  common  law  a  tender  is  allowed  in  all  cases,  where  a  debt  is  due  on  When  allowed, 
specialty  or  simple  contract,  which  is  either  certain,  or  capable  of  being 
reduced  to  a  certainty  by  mere  computation,  without  leaving  any  sort  of 
discretion  to  be  exercised  by  a  jury. 

A  tender  upon  which  money  is  paid  into  court  admits  the  contract  and  Tender  admits 
facts  stated  in  the  declaration  (2):  thus,  where  a  defendant  pleads  a  tender  ^j  ft^^^atgd 
generally  to  a  declaration  in  assumpsit,  he  cannot  at  the  trial  contest  the  in  the  dedar- 
terms  of  a  special  contract  as  set  out  in  the  declaration.  (3)  9,%xofi. 

When  a  party  has  wrongfully  possessed  himself  of  goods,  no  tender  of  When  tender 
freight  b  requisite,  in  order  to  enable  the  party  to  maintain  his  action.  (4)  "^^  requwite. 
And  where  a  tender  on  the  part  of  the  plaintiff  would  be  nugatory  on 
account  of  the  defendant's  inability  to  accept  it,  it  need  not  be  made.  (5) 


(1)7  Bac.  Abr.  Tender,  518. 

(2)  Cox  T.  Brain,  3  Taunt  95. 

(3)  JeweO  v.  Wyatt,  2  Jur.  442. 


(4)  Lempriert  v.  Pasley,  2  T.  R.  485. 

(5)  Seaward  v.  WUloch,  5  East,  202. 
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If  the  objection 
be  to  the  me- 
dium of  the 
offer  to  satisfy, 
and  not  to  the 
sum  offered, 
the  grounds  of 
the  rejection 
must  be  stated. 


Plaintiff  may 
be  nonsuited 
under  a  plea  of 
tender. 


Where  a  party  admits  it  would  be  fruitless  to  make  a  tender,  it  is  ud- 
necesaary  to  do  so.  (1) 

To  invalidate  a  tender,  or  divest  an  offer  to  pay  of  the  legal  effect  of 
tender,  if  the  objection  be  to  the  medium  of  the  offer  to  satisfy,  and  not  to 
the  sum  offered,  the  ground  of  the  rejection  must  be  stated,  or  it  is  a  waver 
of  the  objection  of  insufficiency  in  that  particular  respect,  and  it  cannot 
afterwards  be  taken  advantage  of  in  court,  on  the  score  of  not  being  ao 
effective  legal  tender ;  in  other  words,  an  objection  on  a  point  of  fact  worb 
a  waver  of  objections  on  points  of  law:  —  and  such  waver  may  be  implied, 
though  not  expressed. 

Under  a  plea  of  tender  the  plaintiff  may  be  nonsuited.  (2) 


Bt  whom  and 

to  whom  thk 
Temdba  must 

BE  MADE. 

By  debtor  or 
bis  agent. 

Parties  In  re- 
plevin. 


Justices  of  the 
peace  and  of- 
ficers of  cus- 
toms and  ex- 
cise. 


Obligor  with 
condition  to 
perform  an 
award. 


2.  By  whom  and  to  whom  the  Tender  must  be  made. 

The  tender  must  be  made  by  the  debtor  or  his  agent  (S)  When  madebj 
former,  it  should  be  made  in  the  prese^pce  of  a  third  person,  who  may  be 
afterwards  called,  if  necessary,  as  a  witness  to  prove  the  fact ;  but  any  person 
may  make  a  tender  on  behalf  of  an  idiot  (4) 

In  replevin  of  a  distress  for  rent,  the  plaintiff  may  have  leave  to  pay  the 
rent  claimed  into  court  (5)  ;  or  upon  application  of  the  defendant,  the  court 
or  judge  will  stay  the  proceedings  upon  payment  of  the  costs  of  theactioo 
and  the  costs  of  replevying,  and  upon  giving  up  the  replevin  bond,  if  oo 
special  damage  be  stated  in  the  declaration  (6) ;  or  they  will  allow  money  to 
be  paid  into  court  under  stat  3  &  4  Will.  4v  c.  42.  (7) 

Justices  of  the  peace  (8)  and  officers  of  customs  and  excise  (9),  and  con- 
stables and  other  officers  acting  under  stat  7  &  8  Geo.  4.  c.  29.  s.  75.,  orstet 
7  &  8  Geo.  4.  c.  30.  s.  41.,  may  tender  amends  before  action  brought,  and 
plead  such  tender,  together  with  the  general  issue  or  other  plea,  with  the 
leave  of  the  court;  or  if  they  have  neglected  to  tender  amends,  or  the  tender 
be  insufficient,  they  may  pay  money  into  court  even  after  issue  joined  and 
notice  of  trial  given  (10),  and  such  proceedings  are  therefore  to  be  had  as  la 
ordinary  cases.  (11) 

If  a  man  enter  into  an  obligation  with  condition  to  perform  an  award,  or 
to  do  some  other  thing  for  the  benefit  of  the  obligee,  which  it  was  not  in- 
cumbent upon  the  obligor  to  do  at  the  time  of  entering  into  the  obligatioii, 
a  tender  by  the  obligor  of  performing  the  award,  or  of  doing  the  other  thingi 
and  a  refusal  by  the  obligee  to  accept  thereof,  are  a  perpetual  bar,  and  nay 
be  so  pleaded  to  an  action  on  the  obligation ;  for  as  the  condition  is  satisfied 


(1 )  Jackson  V.  Jacobf  5  Scott,  79. 

(2)  Anderiton  v.  Shato,  1 1  Moore,  44.  3 
Bing.  290.  2  C.  &  P.  85.,  sed  vide  contra, 
Harding  v.  Spicer,  1  Camp.  327. 

(3)  Read  v.  Goldring,  2  M .  &  S.  86. 
Moffat  V.  Panons,  5  Taunt  307.  KravM  v. 
Arnddj  7  Moore,  59.,  et  vide  per  Abbott  C.  J. 
in  Cheminant  v.  T9iornton,  2  C.  &  P.  50. 

(4)  Co.  Litt  206.  As  to  a  stpanger 
making  a  tender  without  the  privity  of  the 
debtor,  vide  Co.  Inst.  207.  IVatkins  v.  Ash- 
wicket  Cro.  £liz.  132. 

(5)  Gregg'e  case,  2  Salk.  597.      Vernon  v. 


Wynne  (fiort.),   1  Hen.  Black.  24.    ^ 
kins  v.  ShroU,  I  B.  &  P.  382. 

(6)  Banks  ▼.  Brand,  3  M.  &  &  525. 

(7)  Archb.  by  Chitt,  1083. 

(8)  Stats.  24  Geo,  2.  c  44.  ss.  i  4'.  ^ 

6  8  Geo.  4.  c.  29.   s.  75.,  7  &  «  <^*- 
c.  SO.  s.  41.  ^ 

(9)  Suts.  6  G«>.  4.  c  108.  «.  95,  ^ 

7  &  8  Geo.  4.  c  53.  sa.  116,  117. 

(10)  Nestor  ▼.  Newcome,  3  B.  &  CJ^'j 
et  vide  Devaynes  v.  Bogs,  7  Ttiint  SS- 
Marsh.  356.  ,„  -i^^ 

(1 1)  Ibid.    CaOfOHm  v.  BaU,  2  W.  Bta«- 
859.   iSfr/ii^  v.  iVort^, 6  Esp.N.  P.  t.i»* 
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by  the  tender  and  refusal,  the  penalty  cannot  be  recovered ;  and  as  the  per-  Br  whom  and 
forming  of  the  award  could  not  be  parcel  of  the  obligation,  no  action  lies  ^  ^^om  the 
thereupon  to  compel  its  performance.  (1)  bb  madx. 

It  should  be  made  to  the  creditor,  or  his  agent  authorised  to  receive  z ~ — 

payment,  a  tender  of  money  to  such  agent  being  deemed  a  good  tender  to  ^^  bis  author. 
the  creditor  himself.  (2)    And  it  seems,  that  a  tender  must  be  taken  to  be  i^ed  agent. 
made  on  the  behalf  of  the  person  who  owes  the  money.  (3) 

A  tender  to  the  plaintiff's  attorney  on  the  record  is  valid.  (4)  To  an  attorney 

If  an  attorney  send  a  letter  to  demand  payment,  and  the  debtor  make  a  or  hw  managing 
tender  to  him,  that  is  a  good  tender,  unless  the  attorney  disclaim  his 
authority  at  the  time ;  and  if  the  attorney  be  absent,  he  is  bound  by  the 
acts  of  those  whom  he  allows  to  represent  him  at  his  office.  Therefore,  if 
after  such  a  letter  be  sent,  a  tender  be  made  to  the  clerk  of  the  attorney  at 
his  office  (the  attorney  being  absent)  is  good.  (S) 

And  where  a  clerk,  who  was  in  the  ordinary  habit  of  receiving  money  for 
his  master,  was  directed  by  his  master  not  to  receive  the  sum  in  question, 
for  that  he  had  put  it  into  the  hands  of  his  attorney,  and  the  clerk  on  tender 
made  refused  to  receive  the  money,  assigning  the  directions  of  his  master  as 
the  reason  :  —  It  was  held  to  be  a  good  tender  to  the  principal  (6)  ;  and  that 
it  was  no  objection  to  a  tender,  that  the  creditor  had  previously  put  the 
matter  into  his  attorney's  hands. 

A  tender  made  to  the  managing  clerk  of  the  plaintiff's  attorney,  who  at 
the  time  disclaims  authority  from  his  master  to  receive  the  debt,  is  insuffi- 
cient (7) 

In  Kirion  y.  Braithtoaite  (S)  it  appeared,  that  the  plaintiff's  attorney, 
before  bringing  the  action,  wrote  to  the  defendant  to  say,  that  unless  the 
debt,  together  with  his  (the  attorney's)  charge  for  that  letter,  were  paid  at  his 
office  on  the  Wednesday  following  at  12  o'clock,  proceedings  would  be  com- 
menced. On  the  Wednesday  at  10  o'clock,  an  agent  of  the  defendant  went  to 
the  attorney's  office,  and  there  saw  a  boy,  to  whom  he  tendered  the  amount  of 
the  debt  only.  The  boy,  afler  referring  to  the  letter-book,  refused  to  accept 
it,  unless  the  charge  for  the  letter  were  also  paid ;  and  the  writ  was  issued 
at  11  o'clock  on  that  day  : — It  was  held  that  this  was  a  good  tender. 

A  tender  to  a  person  employed  by  the  solicitor  under  a  fiat,,  to  collect  or  to  a  person 
the  debts  due  to  the  bankrupt's  estate,  was  holden  not  to  be  a  good  tender;  the^g^hcitoi 
for  that  to  make  it  so,  the  money  should  have  been  offered  to  the  assignees  imder  a  fiat  of 
or  to  the  solicitors.  (9)  bankruptcj. 

Where  a  debtor  sent  money  to  the  house  of  his  creditor,  and  his  servant  Servants. 
took  it  in,  and  returned  it  with  an  answer,  purporting  to  be  from  his  master, 
that  he  would  not  receive  it,  but  that  the  defendant  must  go  to  his  attorney, 
this  was  considered  evidence  to  be  left  to  the  jury  from  which  they  might 
infer  that  a  tender  was  made.  (10) 

A  tender  to  an  executor  previously  to  his  proving  the  will,  if  he  sub-   Executors. 

(1)  7  Bac.  Abr.  Tender  (F.),  532.      Co.         (6)  Moffixt  v.  Portons,  5  Taunt.  307. 
Litt.  207.     Tidd,  Supp.  12.  (7)  Bingham  v.  AUportf  1  N.  &  M.  S98. 

(2)  Goodland  v.  Blewith,  1  Camp.  477.  (8)  1  M.  &  W.  310. 

(3)  Cheminant  v.  Th^ton,  2  C.  &  P.  50.         (9)  Blow  v.  RusseU,  1  C.  &  P.  3G5.,  et  vide 

(4)  Croxer  v.  PiUing,  4  B.  &  C.  29.  Pimm  v.  GreviUy  6  Esp.  N.  P.  C.  95. 

(5)  Wibnott  v.  Smith,  3  C.  &  P.  453.  M.  ( 10)  Anon.  1  Esp.  N.  P.  C.  349.,  et  vide 
&  M.  238.,  et  vide  Barrett  v.  DeerCj  M.  &     Hayward  v.  Hagut,  4  ibid.  93. 
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Br  WHOM  AKO 
TO  WHOM  THK 
TsNDXa  MUST 
BE  MADX. 

Partners. 

Joint  creditors. 

Tender  of  one 
gross  suni  to 
several  persons. 


sequently  does  8o(l)^  or  to  a  partDer,  or  to  one  of  several  joint  creditors^ 
is  good.  (2) 

So,  also,  if  A.  be  indebted  to  several  persons  in  different  sums  of  money, 
and  when  they  are  all  assembled  together  tenders  them  one  gross  sum,  suf- 
ficient to  satisfy  all  their  demands,  which  they  refuse  to  receive,  insistuig 
on  more  being  due,  this  is  a  good  tender.  (S) 


When  Txndkr 

MUST  ax   HADX. 

Must  be  made 
before  the  com* 
mencement  of 
the  suit. 


S.  When  Tender  must  be  made. 


A  tender  must  be  made  before  the  commencement  of  the  suit.  The  line 
being  drawn  at  the  commencement  of  the  suit,  steps  taken  by  the  plaintiff 
in  contemplation  only  of  an  action  before  tender  made,  will  not  deprive  the 
defendant  of  the  benefit  of  his  tender,  if  such  tender  be  made  before  the 
actual  commencement  of  the  plaintiff's  suit.  Hence  it  was  holden,  that  it 
was  not  any  answer  to  a  plea  of  tender  before  the  exhibition  of  the  plaintiff's 
bill  (4),  that  the  plaintiff  had  before  such  tender  retained  an  attorney,  and 
instructed  him  to  sue  out  a  latitai  against  the  defendant,  and  that  the  attor- 
ney had  accordingly  applied  for  such  writ  before  the  tender,  which  writ 
afterwards  sued  out 

The  tender  to  be  available  must  have  been  nuide  before  the  action 
brought  (5)   Where  the  declaration  was  entitled  generally  of  the  term,  it  was 
held,  that  the  defendant  could  not  give  evidence  of  a  tender  made  afler  the 
first  day  of  the  term,  although  he  was  able  to  shew,  that  the  latUtU  was  sued  out 
after  the  tender.  (6)    This  however  appears  to  be  doubtful,  for  as  the  plain- 
tiff may  on  proof  of  a  hlitat  issued  after  the  first  day  of  term,  give  evidence 
of  a  cause  of  action  arising  after  the  commencement  of  the  term,  but  before 
the  suing  out  the  laiUcUj  notwithstanding  the  general  memorandum,  there 
seems  to  be  no  reason  why  the  defendant  should  not  also  resort  to  the  laiiiiit 
to  shew,  that  his  tender  was  in  time.  (7) 
Ttnder  of  rent.       In  proceedings  by  landlord  against  his  tenant  for  rent  in  arrear,  if  the 
tenant  or  his  assignee  shall  at  any  time  before  the  trial  (8)  pay  or  tender  to 
the  landlojrd,  or  his  executors,  &c.,  or  pay  into  court,  all  the  rent  in  arrear, 
together  with  costs,  all  further  proceedings  shall  cease.  (9) 


Md»K  IK  WHICH 
THX  TxMOXR 
MUS;  BX  MASK. 

COVMTIONAL 
AND  tTKCON- 

sitdkal  Txn- 
sxa 

Whither  tender 
be  cmditional, 
is  a  luestion  of 

iftCt. 


4«.  Mode  in  which  the  Tender  must  be  made. 

A  good  tender  cannot  be  made  in  terms  which,  by  taking  the  money, 
would  cause  the  other  party  to  make  an  adpiission  (10);  and  whether  a 
tender  be  conditional,  is  a  question  for  the  jury,  and  not  one  of  law.  (11) 


(1 )  Eq.  Ca.  Abr.  319.  (D.)    7  Bac.  Abr. 
Tender  (E.),  581. 

(2)  Douglas  v.  Patrick,  3  T.  R.  683. 

(3)  Black  \,Smitk,  Peake*s  N.  P.  C.  121. 

(4)  BriffgM  v.  Calverfy,  8  T.  R.  629. 

(5)  Ibid. 

(6)  Ro^e  V.  Ntfrden,  4  Esp.  N.  P.  C.  72., 
vide  Foster  v.  Bonntr,  Cowp.  454. 


(7)  S  Stark.  £v.  3ded.  1071. 

(8)  Vide  Roe  d.  Wett  v.  Dovw,  7  £ast,S63. 
GoodtiHe  ▼.  Holdfast^  Sir.  900.  Doed.  AvriV 
y.  Masters^  2  B.  &  C.  490. 

(9)  Stat  4  Geo.  2.  c.  28.  s.  4. 

(10)  Hastings  {Margmis  of)  t.  T^brlcy.  8 
C.  &  P.  573. 

(11)  £:dU/«i»  T.  i?«yNoU0,  2  N.  &  P.  S5S. 
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If  a  person  in  tendering  a  sum  of  money  sayi  ^^  I  tender  you  21/.  in  pay-  Mode  in  which 

THE  Tender 

MUST  BE  MADE. 


ment  of  the  half  year's  rent  dae  at  Lady  Day  last,"  this  will  make  the  tender  '***  Tender 


bad,  because,  by  accepting  the  money,  the  other  party  would  admit  that  such 

sum  was  the  amount  of  half  a  year's  rent.  (1)  What  is  a 

An  offer  to  pay  a  sum  of  money  as  a  boon,  accompanied  with  a  protest-  Xemdeiu  ^ 
ation  against  the  party's  right,  is  not  a  legal  tender.  (2)  Payment  under 

If  the  plaintiff  take  the  money,  and  there  be  more  due,  he  may  still  bring  protestation  of 
an  action  for  the  residue ;  therefore,  where  a  plaintiff  offered  to  take  a  sum  "^^^ 
tendered  in  part  of  his  demand,  and  the  defendant  would  only  allow  him  to  jJgtUement*"  * 
take  it  '^  as  a  settlement,"  it  was  held  not  to  be  a  good  tender.  (3) 

So  also  the  offer  of  a  sum,  <<  as  all  that  is  due,"  is  not  good  (4) ;  for  if  a 
plaintiff  take  a  sum  properly  tendered,  he  does  not  thereby  compromise  his 
future  claim  for  more,  which  he  would  do,  if  he  took  a  sum  offered  "  as  all 
that  was  due." 

Where  a  defendant  tendered  7  sovereigns  in  payment  of  a  demand  of 
61.  ns.  6d.,  and  said  to  the  plaintiff,  <<  there,  take  your  demand,'*  and  at  the 
same  time  delivered  a  counter  claim  upon  the  plaintiff  of  1/.  5^.,  who  said, 
«  you  must  go  to  my  attorney  :"  —  It  was  held,  that  this  was  not  sufficient 
to  support  a  plea  of  tender  to  an  action  brought  for  6/*  17 s.  6<L  (5) 

Offering  a  certain    sum  in  full   of   all   demands  (6)  is  not  a  legal 

tender.  (7) 

Upon  the  principle,  that  a  tender  must  be  unconditional,  and  of  the  precise   Requiring  a 
sum  due,  a  plea  of  tender  will  not  be  supported  by  evidence,  that  the  de-  '®^*P*- 
fendant  took  a  sum  of  money  out  of  his  pocket,  and  said  to  the  plaintiff,  "  if 
you  will  give  me  a  stamped  receipt,  I  will  pay  you  the  money.'*  (8) 

Though  a  party  tendering  money  demands  a  receipt  for  the  sum  tendered, 
if  no  objection  be  made  on  that  account,  the  tender  is  good.  (9) 

If  on  a  tender  being  made,  the  creditor  insists  on  receiving  a  larger  sum 
of  money,  he  cannot  afterwards  object  to  the  formality  of  the  tender  on  ac- 
count of  the  debtor  having  required  a  receipt  (10) 

A  tender  is  not  vitiated  by  the  person  making  it,  saying  at  the  time  of 
making  it,  that  "  it  was  all  the  defendant  considered  to  be  due."  (11) 

Where  the  attorney  of  A.  put  down  18/.,  and  said  to  the  other  party,  <<I 
tender  you  18/.  for  Mr.  M. :" — It  was  held,  that  this  was  a  good  tender ; — 
and  it  seems,  that  the  proper  course  for  the  other  party  was  to  have  taken 
the  money,  saying,  that  he  did  not  take  it  in  full  satisfaction  of  his  debt,  but9 
still  claimed  more ;  and  that  the  person  making  the  tender  should  then  have 

(1)  Hattinffg  (MarquiM  of)  v.  Thorley,  8  (8)  Laing  v.  Meadtr,  1  C.  &  P.  257. 
C  &  P.  573.  Peacock  v.  Dickerson^  2  ibid.  Griffith  ▼.  Hodga,  ibid.  419.  GlaatcoU  ▼. 
51.  fi.  Day,  5  Esp.  N.  P.  C.  48. 

(2)  Simmons  v.  WilmoH,  S  Esp.  K  P.  C.  (9)  Richardson  t.  Jackson,  9  Dowl.  P.  C. 
91.  715. 

(3)  MUehdl  ▼.  King,  6  C.  &  P.  237.  (10)  CoUy.  Blake,  Peake's  N.  P.  C.  238. 
Higham  v.  Badddy,  Govr,  N.  P.  C.  213.  The  most  expedient  course  for  a  debtor  to 
Ryder  t.  Townsend,  7  D.  &  R.  1 19.  pursue  in  a  case  of  a  tender,  is  to  take  a 

(4)  SutUm  T.  Hawkins,  8  C.  &  P.  259.  stamp  with  him,  and  require  of  the  creditor 

(5)  Brady  v.  Jones,  2  D.  &  R.  305. »  et  to  give  him  a  receipt  thereon,  and  pay  him 
vide  HoBand  v.  Phillips,  6  Esp.  N.  P.  C.  46.  the  price  of  the  stamp ;  and  if  the  creditor 

(6)  Cheminant  v.  Tkornton,  2  C.  &  P.  50.  refuse,  he  will  be  liable  to  a  penalty  under 
Strong  t.  Harvey,  3  Bing.  304.  Evans  v.  stat.  43  Geo.  3.  c.  126.  s«  4.  Laing  v. 
Judkins,  4  Camp.  156.  Meader,  1  C.  &  P.  257. 

(7)  Ryder  v.  Townsend  (Lord),  7  D.  &  R.  (11)  Robinson  v.  Ferreday,  8  C.  &  P.  752. 
119. 
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MoDKiK  WHICH  let  him  take  the  money,  stating  that  he  might  take  that  sum,  and  get  more 
m^uw^bV^ue.    i^  a  jury  ^"nd  him  entitled  to  it.  (1) 

A  tender  of  a  lesn  sum  than  is  due,  accompanied  with  a  statement,  "  I  am 

instructed  by  the  defendant  to  say  that  15/L  is  more  than  is  due,  but  that  yoa 
may  have  it,"  is  a  good  tender,  the  money  being  produced.  (2) 
Coin  in  which       By  stat  56  Geo.  8.   c.  68.  ss.  1 1  &  12.  the  gold  coin  of  the  realm  is 
SHOULD  BB  declared  to  be  the  only  legal  tender^  and  that  no  tender  of  silver  coin,  beyond 

MADE.  the  sum  of  40^.,  shall  be  a  legal  tender. 

Stat.  56  Geo.  3.  By  Stat  8  &  4  Will.  4.  c.  98.  s.  6.  "a  tender  of  a  note  or  notes  of  the 
c.^68.  w.  11  &  gQyernQr  and  company  of  the  Bank  of  England,  expressed  to  be  payable  to 
Stat.  3  &  4  bearer  on  demand,  shall  be  a  legal  tender  to  the  amount  expressed  in  soch 
Will.  4.  c.  98.  note  or  notes,  and  shall  be  taken  to  be  valid  as  a  tender  to  such  amoant  for 
"*   '  all  sums  above  five  pounds,  on  all  occasions  on  which  any  tender  of  money 

bJ^'lemUe!^ ,  may  be  legally  made,  so  long  as  the  Bank  of  England  shall  continue  to  pay 
der  except  at  *  ou  demand  their  said  notes  in  legal  coin :  provided,  that  no  such  note  or 
b**  *^h  *k^      notes  shall  be  deemed  a  legal  tender  of  payment  by  the  governor  and  com. 

pany  of  the  Bank  of  England,  or  any  branch  bank  of  the  said  governor  and 
company,  but  the  said  governor  and  company  are  not  to  become  liable,  or 
to  be  required  to  pay  and  satisfy,  at  any  branch  bank  of  the  said  governor 
and  company,  any  note  or  notes  of  the  said  governor  and  company,  not 
made  specially  payable  at  such  branch  bank,  but  the  scud  governor  and 
company  shall  be  liable  to  pay  and  satisfy,  at  the  Bank  of  England  in 
London,  all  notes  of  the  said  governor  and  company,  or  of  any  bmnek 
thereof." 

An  offer  in  country  bank  notes  of  money  due  may  be  in  effect  a  good 
legal  tender,  if  it  be  exclusively  refused  on  the  ground  of  insufficient 
amount  (8) 

A  tender  of  a  Bristol  bank  bill  was  held  in  the  Exchequer  not  to  be  a 
good  tender,  though  no  objection  was  made  to  it  on  that  account*  (4)  Bnt 
before  and  after  that  case  it  was  held  in  the  Queen's  Bench,  that  such  a 
tender  was  good.  (5) 

If  a  tender  be  made  by  a  cheque  contained  in  a  letter  requesting  a  receipt 
in  return,  and  the  plaintiff  send  back  the  cheque,  and  without  objecting  to 
the  nature  of  the  tender  demands  a  larger  sum,  it  is  a  good  tender.  (6) 
PaoDocTioN  OP       To  make  a  legal  tender,  there  must  either  be  an  actual  offer  of  the  mon^ 
'         •  produced,  or  the  production  of  it  must  be  dispensed  with  by  the  expre« 
legal  tender,       declaration  or  equivalent  act  of  the  creditor ;  therefore,  where  the  defend- 
there  must  ant,  on  departing  from  home,  left  10/.  with  his  clerk  for  the  plaintiff,  of 
actual  offe"of    ^^^^^  *^®  ^^^^^  informed  the  plaintiff  when  he  called  and  demanded  a 
the  money  pro-  larger  sum,  and  the  plaintiff  said  he  would  not  receive  the  lOt,  nor  any 
duced,  or  the      ^|,j      j^gg  tj,an  his  whole  demand,  but  the  clerk  did  not  offer  the  10t,-this 

production  " 

must  be  dis-       was  held  to  be  no  tender.  (7) 

pensed  with  by   ,    A  tender  is  not  good  if  the  money  be  not  actually  in  sight,  otherwise, 

damtbn^f  the   »«  positive  proof  will  exist,  that  if  the  party  were  willing  to  accept  the 

creditor. 

"When  money  ,  .   vr  o  r 

not  in  sight.             (1 )  Jenningg  v.  Major,  8  C.  &  P.  61.  (4)  Loekyer  v.  ^meg,   Peake'ii  N.  r.  t- 

(2)  Thorpe  v.  Burge$s,  8  Dowl.  P.  C.  239.  n.                                                ^      . 
608.  (5)  Ibid.      2Y&y  ▼.  Cowrtier,  S  C&J- 

(3)  Polglasi    ▼.  Oliver,    2  C.  &  J.    15.,  16.  n. 

vide  etiam  Brovn  v.  Saul,  4  Esp.  N.  P.  C.         (6)  Jonee  v.  jirAur,  8  Dowl  P.  C  w- 
267.      H^riffht  v.  Reed,  3  T.  R,  554.  (7)    Thomas  v.  Evmu,  10  East,  101. 
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money,  it  could  be  immediately  paid ;  —  in  fact,  the  money  should  beat  Modx  in  which 

THE  TeNDKR. 
MUST  BX  MADS. 


hand,  and  capable  of  immediate  delivery  (1) :  and  under  a  plea  of  tender,  "'"^  Tender 


where  the  plaintiff  disputes  the  quaniumj  to  prove  a  tender,  some  money 
must  be  proved  to  have  been  produced^  though  it  is  not  necessary  to  prove 
the  exact  sum  (2) :  thus,  where  the  defendant  went  to  the  plaintiff's  attorney, 
stating  that  he  was  come  to  settle  the  plaintiff's  account,  and  produced  a 
paper  containing  the  statement  of  the  account,  with  a  balance  of  5/.  5s,, 
which  he  said  he  was  ready  to  pay,  but  produced  neither  money  or  notes, 
npon  which  the  attorney  said,  he  could  not  take  that  sum,  as  his  client's  de- 
mand was  above  8/. :  —  It  was  held  to  be  no  tender.  (3) 

Where  the  defendant's  agent  went  with  the  money  in  his  hand  to  make  a   Money  in 
tender,  and  asked  the  creditor  whether  he  had  a  receipt  stamp,  and  received  ^*"i^ii^^^ 
an  answer  in  the  negative :  —  It  was  holden,  that  this,  without  an  actual 
offer  of  the  money,  would  not  support  a  plea  of  tender.  (4) 

Where  a  person  offered  a  sum  of  money  by  way  of  tender,  and  stated  the 
precise  sum  he  so  offered,  which  he  held  in  his  hand,  it  was  considered 
a  sufficient  tender,  although  it  was  twisted  up  in  bank  notes,  and  not 
shewn  to  the  party  ;  but  if  the  amount  of  the  sum  had  not  been  mentioned, 
it  seems,  that  it  would  not  have  been  a  good  tender.  (5) 

If  a  party  acquaint  his  creditor,  that  he  will  pay  him  so  much,  and  put  his 
band  in  his  pocket  to  take  out  the  money,  but  before  he  can  procure  it  the 
creditor  leaves  the  room,  and  the  money  consequently  is  not  produced  till 
he  is  gone,  this  is  no  tender.  (6)  So,  also,  in  a  plea  of  tender  of  lLl2s,  5</., 
where  the  jury  found  specially,  that  the  defendant's  attorney  called  on  the 
plaintiff  and  said,  *'I  come  to  pay  you  1/.  128,5d.y  which  the  defendant 
owes  you  ; "  and  that  the  attorney  put  his  hand  in  his  pocket,  but  did  not 
produce  the  money,  the  plaintiff  saying,  "  I  can't  take  it,  the  matter  is  now 
in  the  hands  of  my  attorney : "  —  It  was  held,  that  upon  this  finding  the  de- 
fendant was  not  entitled  to  judgment  (7);  the  court  however  seem  to  have 
been  of  opinion,  that  a  dispensation  from  the  production  might  have  been 
implied.  (8) 

But  where  the  agent  of  the  defendant  met  the  plaintiff  in  the  street,  and  Production  of 
told  him,  that  he  was  come  to  settle  the  business  between  the  defendant  and  ^^^    'tli 
him,  and  that  he  was  desired  by  the  defendant  to  offer  him  ^L ;  that  the 
plaintiff  stated,  he  would  not  take  it ;  that  the  witness  then  said  he  would  give 
him  the  other  lOf.  out  of  his  own  pocket,  and  run  the  rbk  of  being  paid,  * 
and  pulled  out  his  pocket  book,  acquainting  the  plaintiff,  that  if  he  would  . 
go  into  a  public  house  he  would  pay  him,  but  the  plaintiff  said  he  would  not 
take  it :  —  this  tender  was  held  to  be  good  (9)  —  because  Uie  production  of 
the  money  was  dispensed  with. 

Where  the  defendant  ordered  A.  to  pay  the  plaintiff  7/1  12«.,  and  the 
clerk  of  the  plaintiff's  attorney  demanded  8/.,  on  which  A.  said,  that  he  was 
only  ordered  to  pay  7/.  1 2«.>  which  sum  was  in  the  hands  of  B.,  and  B.  put 
his  hand  to  his  pocket,  with  a  view  of  pulling  out  his  pocket  book  to  pay 

(1)  GlasseoU  v.  Day,  5  Esp.  N.  P.  C.  48.         (5)  Alexander  v.  Broum,  1  C.  &  P.  288. 
Uuxkam  V.  Smith,  2  Camp.  21.  (6)  Leaiherdale    v.    SweepttoM,    3    ibid. 

(2)  Dickinson  v.    SKee,  4  Esp.  N.  P.  C.     342. 

68.  (7)  Fineh  v.  Brook,  1  Bing.   N.  C.  253. 

(3)  Ibid.  1  Scott,  70.     Rosooe's  Et.  350. 

(4)  Ryder  ▼.    Toumsend  (Tjml  CharUt),        (8)  Ibid. 

7  D.  &  R.  119.  (9)  Read  y.  Goldring,  2  M.  &  S.  86. 
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Mode  IK  which  7/.  I2f.,  but  did  not  do  so  by  the  desire  of  A.;  but  B.  could  not  say,  wbetkr 

be  had  that  sum  about  him,  but  swore  that  he  had  it  in  hb  house,  at  the 
door  of  which  he  was  standing  at  the  time  :  —  It  was  held,  that  this  was  not 
a  legal  tender,  as  the  money  should  have  been  produced  to  the  attonej's 
clerk.  (1) 

withouf^  If  the  defendant,  at  an  interview  with  the  plaintiif,  be  willing  to  paj 

duction,  but       I^^>  ^'^^  ^  third  person  present  offer  to  go  up  stairs  and  fetch  that  ran, 
refused.  but  is  prevented  by  the  plaintiff's  saying  *•  he  cannot  take  it,"  sack  an 

offer  is  a  good  tender ;  and  although  the  defendant  did  not  at  the  tine 
take  notice  of  what  was  done,  yet  his  pleading  it  afterwards  wiU  be  a  suf- 
ficient ratification  of  the  act.  (£) 

A  tender  of  money  by  a  vendor  to  acquire  a  purchased  artide  is  oaDe* 
cessary,  if  the  vendor  admit,  that  the  tender  would  be  useless.  (3) 
Money  in  bags.       On  a  plea  of  nan  assumpsit  as  to  part»  and  tender  as  to  the  rest,  it  is 

ficient  for  the  plaintiff  to  prove  a  tender  of  the  money  in  bags  or  un 
for  it  is  the  receiver's  business  to  tell  it;  but  if  the  defendant  say,  **  hen 
I  am,  ready  to  pay  you,"  and  yet  hold  the  bags  all  the  while  under  his  anrn 
Creditor  insist-  it  would  not  be  a  good  tender.  (4)  But  where  the  creditor  insists  on  more 
h^t^^A°^^  being  due,  it  is  not  necessary  to  produce  the  money  tendered.  (5) 
TsMBKAiirG  A  *  ^^^  it  to  be  dear  beyond  a  doubt,  that  if  the  debtor  tendeis  alugff 
LA&osR  Sum       sum  than  is  due,  and  asks  for  change,  this  will  be  a  good  tender,  if  the  creditor 

does  not  object  to  it  on  that  account,  but  only  demands  a  larger  sam"  (6): 
thus,  a  plea  of  tender  of  20L  is  supported  by  evidence  of  the  tender  of 
2S}L  9s.  6d,9  though  such  larger  sum  was  tendered  as  the  sum  vhich  the 
creditor  was  to  receive,  and  not  as  the  sum  out  of  which  he  was  to  taketbe 
sot  (7) 

A  tender  of  a  bank  note  in  payment  of  a  fractional  sum  is  good,  if 
the  creditor  object  to  receive  it  merely  on  the  ground  of  the  sum  offered 
to  be  paid  being  less  than  the  sum  claimed,  although  the  creditor  be  le* 
quired  to  return  the  difference  between  the  bank  note  and  the  fiaeooBsl 
sum.  (8) 

So,  a  tender  of  2il  to  pay  U  ISf.  is  good,  if  the  plaintiff  object  to  re- 
ceive it  because  he  is  entitled  to  a  larger  sum,  and  not  on  the  ground,  tbat 
he  has  no  change  (9) ;  and  where  the  creditor  asked  how  much  was  due,  tod 
laid  down  a  sum  exceeding  what  was  due,  it  was  held,  that  the  offefi  not 
being  coupled  with  any  condition,  the  tender  was  legal.  (10) 

Whenever  a  larger  sum  is  tendered  than  is  requisite,  it  should  consi^of 
moneys  numbered.  (11) 

Where  a  creditor  has  pecuniary  demands  for  unequal  sums  against  divers 
persons,  a  tender  of  one  sum  for  the  debts  of  such  divers  persons  is  not  a 
good  tender  of  one  of  such- debts.  (12) 

A  tender  of  a  larger  sum,  requiring  change,  is  not  a  good  tender  oft 

(1)  Oralis  T.  jimold,  7  Moore,  59.  Reynolds,  Str.  916.     Beilerbm  f.  i^  ' 

(2)  Harding  v.  Davies,  2  C.  &  P.  77.     If  Camp,  70.      Wiade*9  aue,  5  Ca  1 15.  (»■) 
the  man  had  said  **  I  have  got  the  money,         (7)  Dean  t.  James,  1  N.  &  ^  399> 
but  must  go  a  mile  for  it,"  it  would  not  be  a  B.  &  Ad.  547.  v  p  r 
tender.     Per  Best  C.  J.                                            (8)  Saunders  v.  Graham,  Gow,  N.r.U 

(S)  Jadison  y.Jacpb,  3  Bing.  N.  C.  869.  121. 

(4)  Bull.  N.  P.  155.  (b. )  (9)  Cadman  v.  Lnbboek,  5  D.  &  B.  fflS* 

(5)  Black   T.  AwM,    Peake's  N.   P.  C.         (10)  jB«w«  v.  /?«»,  7  DowL  P.  C  5ia 
121.  (1 1 )  ^etterbee  v.  Davis,  3  Cwnp-  7a 

(6)  Per  Kenyon  C.  J.  ibid.      Asdey  v.         (12)  Strong  j.  Honey,  ^ISvog-^f^ 
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smaller  sum  (1) :  thus,  an  offer  of  a  1  Oil  note  to  a  collector  appointed  by  the  Mods  in  which 
solicitor  to  a  commission  of  bankruptcy  for  the  payment  of  4^  14*.  6d,y  the  *"*  Tbkdeb. 

,  ^      ^  '^    ^  '  MUST  BE  MADE. 

sam  demanded  being  11».  4$.  6d^  is  not  a  good  tender  in  substance,  the  

collector  having  no  discretion  on  the  subject  (2);  neither  is  it  a  good 
tender  of  a  fractional  sum  for  the  debtor  to  offer  the  creditor  a  bank  note 
to  a  larger  amount,  and  to  desire  him  to  take  out  of  that  the  sum  to  be 
paid.  (3)  But  if  20/.  be  tendered  to  a  man,  this  may  be  a  good  tender  of 
15/.,  for  he  has  only  to  select  so  much  and  restore  him  the  residue. 

A  plea  of  tender  of  a  half  year's  rent,  is  not  supported  by  evidence 
of  a  tender  of  the  half  year's  rent  requiring  the  lessor  to  get  change  and 
pay  back  the  property  tax  (4) ;  and  a  plea  to  an  avowry  of  a  tender  of  16/. 
will  not  be  supported  by  proof  of  a  tender  of  15/.  16«.,  although  no  more 
rent  was  due  than  the  sum  proved  to  have  been  tendered.  (5) 


5.  Plea  of  Tender.  Plea  of  Tek- 

DS&. 

By  Reg.  Gen.  H.  T.  2  Will.  4.  s.  45.  "  if  the  declaration  be  filed  or  de-   Reg.  Gen.  H  T. 
livered  so  late,  that  the  defendant  is  not  bound  to  plead  until  the  next  ^  ^^  *•  '•  ^' 
term,  the  defendant  may  plead  as  of  the  preceding  term,  within  the  first 
four  days  of  the  next  term,  any  plea  to  the  jurisdiction,  or  in  abatement,  or 
a  tender,  or  any  other  similar  plea." 

In  all  cases  where  there  has  been  a  tender,  but  there  is  some  doubt  as  to 
its  sufficiency,  it  is  safest  to  pay  the  money  into  court  without  pleading  the 
tender  (6) ;  for  though  the  payment  of  money  into  court  subjects  the  de- 
fendant to  costs  up  to  the  time  of  paying  it  in,  if  the  plaintiff  do  not  proceed 
further,  nevertheless,  if  the  defendant  plead  a  tender,  and  the  plaintiff  take 
issue  thereon,  and  the  defendant  fail  in  proving  it,  he  will  thereby,  at  all 
events,  subject  himself  to  the  costs  of  the  trial,  and  the  general  costs  of  the 
cause.  (7) 

In  pleading  a  tender,  it  is  not  sufficient  to  state,  that  the  defendant  is,  and  Form  of  plea. 
always  has  been,  ready  to  pay,  but  he  must  also  state,  that  he  tendered  and 
offered  to  pay  (8) ;  and  wherever  the  debt  or  duty  arises  at  the  time  of  the 
contract,  and  is  not  discharged  by  a  tender  and  refusal,  the  plea  must  state 
a  tout  temps  prist  as  well  as  uncore  prists  or  that  the  defendant  has  always 
been,  and  still  is,  ready  to  pay  the  sum  tendered.  (9) 

Where  the  defendant  in  indebitcttus  assumpsit  pleaded  payment  of  a  sum 
of  money,  parcel  of  the  several  sums,  &c.,  and  pleaded  also  a  tender  of  an- 
other sum,  parcel  &c.,  the  court  held,  that  the  latter  plea  was  good,  without 
alleging,  that  the  tender  was  made  after  payment  (10) 

The  plea  of  tender  formerly  concluded,  when  it  was  in  bar  of  the  action,   Conclusion  of 

plea  of  tender. 

« 

(!)  Robinaon  ▼.  Cook,  6  Taunt.  336.  (6)   Vide  per  Lord  Tenterden  in  iM^her^ 

(2)  Blow  V.  RueeeU,  1  C.  &  P.  365.  dale  ▼.  SweepMtone,  3  C  &  P.  342. 

(3)  Betterbee  ▼«  Davie^  3  Camp.  70.  (7)  Archb.  by  Chitt.  1015. 

(4)  Sobineon  ▼.  Cook,  6  Taunt.  336.  It  (8)  French  v.  JFateoti,  2  Wils.  74.,  et  vide 
seems,  that  proof  of  a  tender  of  4^  19«.  6(L  Horn  v.  Lewin,  2  Salk.  584.  1  Saund.  33. 
will  not  be  evidence  to  support  a  plea  of  a  ».  2.  Finch  v.  Brook,  1  Scott,  70.  1  Bing. 
tender  of  4/.  9«.  6dL,  as  it  does  not  meet  the  N.  C.  253. 

plea  in  point  of  &ct.  Watkin*  v.  Robb,  2         (9)  Tidd's  N.  P.  396.      GUee  v.  Harii»t 
£sp.  N.  P.  C.  711.  1  Ld.  Raym.  254.     1  Saund.  33.  n.  2. 

(5)  Jokn  V.  Jenkine,  1  C.  &  M.  227.     3         (10)  jwee  v.  Owen,  6  N.  &  M.  620. 
Tyrw.  170. 
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Plsa  op  Tin-    by  praying  judgment,  if  the  plaintiff  ought  to  have  or  maintain  his  action 
0IR.  generally ;  but  where  it  was  only  in  bar  of  damages,  the  defendant,  in  plead- 

ing a  tender  of  debt,  ought  to  have  concluded  his  plea,  by  praying  judgment, 
if  the  plaintiff  ought  to  have  or  maintain  his  action,  to  recover  any  damages 
against  him  ;  for  in  this  action  the  debt  is  the  principal,  and  the  damages 
are  on}y  accessory :  but  in  assumpsUy  the  damages  are  the  principal ;  and 
Conclusion  of  therefore  in  pleading  a  tender  in  the  latt«r  action,  the  defendant  ought  lo 
pfeaT       '         conclude  his  plea  with  a  prayer  of  judgment,  if  the  plaintiff  ought  to  have 

or  maintain  his  action,  to  recover  any  more  or  greater  damages  than  the 

sum  tendered,  or  any  damages  by  reason  of  the  non  payment  thereof."  (1) 

When  debt  or         But  when  the  debt  or  duty  arises  at  a  subsequent  period,  as  in  the  case 

subsequ^  *  *  of  a  bond  conditioned  for  the  payment  of  money  on  a  particular  day,  it  is 

period  sufficient  to  state,  that  the  defendant  was  then,  and  afterwards,  and  still  is, 

ready  to  pay  it' 
When  requisite       ^  tender  must  be  pleaded  in  assumpsit  and  debt  on  bond,  or  simple  con- 
fer, tract,  and  may  be  pleaded  in  covenant  for  the  non  payment  of  rent.  (2)    * 

The  plea  of  tender  is  sometimes  pleaded  in  bar  of  the  action,  but  more 
frequently  in  bar  of  damages  only,  or  of  further  damages.  In  debt  upon 
bond,  conditioned  to  pay  money  at  a  certain  day,  if  the  defendant  plead  a 
tender  at  the  day,  and  that  he  has  always  been  ready  &c.,  it  is  a  good  plea 
in  bar  of  the  action  (S),  for  a  tender  and  refusal  are  considered  in  this  case 
as  tantamount  to  payment  (4),  and  operate  as  a  performance  of  the  con- 
dition. (5) 

But  in  debt  on  single  bill,  or  for  rent,  &c.,  a  tender  can  only  be 
pleaded  in  bar  of  the  damages  occasioned  by  the  non  payment  of  the  debt, 
or  in  covenant  or  assumpsity  of  the  further  damages,  beyond  the  amount  of 
the  sum  tendered.  (6) 

When  a  tender  is  pleaded  in  bar  of  an  action,  it  may  be  pleaded  with 
the  general  issue,  or  other  plea,  by  leave  .of  the  court  (7) ;  but  where  it  is 
only  pleaded  in  bar  of  damages,  or  further  damages,  the  defendant  is  not 
allowed  to  plead  non  assumpsit  (S)  or  non  est  factum  (9)  to  the  whole 
declaration,  and  a  tender  as  to  part ;  for  one  of  these  pleas  goes  to  denti 
that  the  plaintiff  ever  had  any  cause  of  action,  and  the  otiier  partially 
admits  it  (10) 

A  tender  before  action  brought  is  not  pleadable  to  an  action  for  unliqui* 

dated  damages.  (11) 

Where  an  in-  A  plea  as  to  a  certain  sum,  that  the  plaintiff  ought  not  further  to  main- 

11^^^       ^^°         action  in  respect  thereof,  because,  when  the  same  became  due,  he 

after  verdict...    was,  and  ever  since  has  been,  ready  to  pay  the  same,  and  after  it  became  due, 

offered  to  tender  the  same  to  plaintiff;  but  that  the  plaintiff  dispensed  with 

(1)  Cri^  ▼.  i7arfM,  1  Ld.  Ray m.  254.  2  (6)  Broom  t.  i%te,  Comb.  334.  Gik^ 
Salk.  622.     Carth.  413.     Tidd's  N.  P.  399.      v.  HaHU,  1  Ld.  Raym.  254.      1  Saund.  33. 

(2)  Jchnton  v.  Clayt  7  Taunt.  486.    As  to    ».  2. 

plea  of  tender  generally,   vide  Com.  Dig.  (7)   Gerring    v.   3faiiiiM^,    Barnes,  SGS. 

Pleader  (2  G.  2.)  ;  (2  W.  28.  49.)  MarHn  v.  Keaterttm^  2  W.  Black.  1093. 

(3)  Anon,    Dyer,  300.     Broom  v.  Pine,  (8)  Maddlan  ▼.  Howard,  4  T.  B.  194. 
Comb.  334.      The  Earl  of  SaUebury's  com,  Dougal  v.  Bowman,  2  W.  Black.  723. 
Carth.  133.     GHes  v.  Hartis,  1  Ld.  Raym.  (9)   OrgiU  t.   Kemtkead,  4  TauDt  459. 
254.  Jenkine    t.   Edwards,  5  T.  R.  97.     Tidd^s 

(4)  Squire  y.  Grevett,  2  Ld.  Raym.  961.  N.  P.  395. 

964.,  sed  vide  WeUh  v.  JRoae,  6  Bing.  638.  (10)  Tidd*s  N.  P.  395. 

(5)  Tidd*s  N.  P.  395.  (11)  Barrett  v.  Dearie,  3  Dovl.  P.  C  IS. 
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actual  tender,  and  that  the  defendant  brings  the  same  into  court : — it  is  an  P^'-*^  of  Txm- 
informal  plea  of  tender,  and  good  after  verdict  (1)  ^'^ 

The  replication  to  a  plea  of  tender  is  general  or  special.  The  general  Kepucatiok. 
replication  either  denies  the  fact  of  the  tender,  or,  admitting  the  fact,  takes 
issue  on  the  plea  of  non  cugumpsit  or  nunquam  indebitatus^  as  to  the  residue 
of  the  plaintiff's  demand  (2) ;  the  usual  form  is,  that  <<  after  the  making  of 
the  tender  mentioned  in  the  plea,  and  before  the  commencement  of  the 
action,  the  plaintiff  demanded  the  said  sum  (the  sum  tendered),  but  that  the 
defendant  refused  to  pay  the  same,"  &e. 

The  plaintiff  may  reply,  that,  before  tender  made,  he  issued  a  writ  (3),  and 
may  ako,  if  his  case  require  it,  reply  to  a  plea  of  tender  a  prior  or  subse- 
quent demand  and  refusal  (4),  to  which  the  defendant  may  rejoin,  that 
there  was  no  such  demand ;  and  if  to  a  plea  of  tender  the  plaintiff  reply  a 
subsequent  demand  and  refusal,  it  is  incumbent  on  him  to  prove,  that,  after 
the  tender  admitted  in  the  pleadings,  he  demanded  of  the  defendant  the 
exact  sum  specified  as  having  been  before  tendered  and  refused.  (5) 


6.  Evidence  —  Payment  of  Money  into  Court — Judgment —      Eviokncx  — 

Costs.  Vk^h^kt  op 

Monet  xmto 

A  tender  admits  the  contract  and  facts  stated  in  the  declaration ;  there-  9^"*' — 

J  UDOHBlfT  — 

fore,  where  a  count  averred,  that  in  consideration  that  the  plaintiff  would  Costs. 

let  to  the  defendant  certain  tithes,  the  defendant  agreed  to  pay  41/.,  and  Tender  admiu 

that  the  plaintiff  did  let  the  said  tithes,  and  did  permit  the  defendant  to  the  rontract 

take  them ;  a  tender  on  all  the  counts  generally,  precluded  the  defendant  \^  the  declar- 

from  shewing  a  legal  interruption  to  his  taking  them,  if  any  such  interrup-  ation. 
tion  had  existed.  (6) 

In  an  action  for  maliciously  and  without  any  reasonable  cause  refusing  When  « pro- 

to  accept  a  tender  of  debt  and  costs,  for  which  the  plaintiff  was  in  execution  *  V*"?*  " 

f  r  ,    ,  ,  ""y  °®  given 

at  the  defendant's  suit,  the  defendant  may  give  evidence  of  probable  cause  in  evidence  in 

under  the  plea  of  not  guilty.  (7)  ^^n''°to  L 

A  promise  to  pay  the  debt  of  another  need  not  be  proved  to  be  in  writing,,  cept  a  tender 

when  the  defendant  pleads  a  tender  to  the  count  on  such  promise.  (8)  of  debt 

Where  to  a  declaration  on  a  bill  of  exchange  for  ]  0/.  4*.  the  defendant  When  a  pro- 

,  -mm  niise  to  pay  the 

pleaded  non  assumpsit  as  to  all  the  said  sum,  except  4*/.  Is*  dd.^  and  as  to  debt  of  another 

that  a  tender,  with  an  averment,  that  the  defendant  was  always  ready  and  "^,  "ot  be  in 

willing  to  pay  the  same ;  and  the  plaintiff  replied,  that  the  defendant  was  ^"^^' 

not  always  ready  and  willing  to  pay  the  said  sum,  &C.,  and  a  demand  thereof  plication Is'not 

after  the  cause  of  action  accrued,  and  before  the  tender,  and  issue  was  supported  by 

taken  thereon  ;  and  on  its  being  proved,  that  the  defendant  had  paid  7/.  on  ^'^^^jj^®" 

account  of  the  bill,  and  had  tendered  S/.  4<«.,  a  verdict  was  found  for  him :  whole  debt  due. 
—  It  was  held,  that  the  replication  to  the  plea  of  tender  was  not  supported 
by  proof  of  a  demand  of  the  whole  debt  due,  but  could  only  be  supported 
by  proof  of  the  demand  of  the  precise  sum  tendered.  (9) 

(1)  Turner  v.  Crouley,  2  Jur.  18.  '  (7)  Hmm$fidd  v.  Drury,  11  A.  &  £.  98. 

(2)  Tidd's  N.  P.  4S5.  (8)  MiddUUm  v.  Brewer,  Peake*8  N.  P.C. 

(3)  1  Saund.  S3,  (b.)  n.  20. 

(4)  Gika  v.  HartU,  I  Ld.  Raym.  254.  (9)  Rivere  ▼.  Gr\ffiikt,  1  D.  &  R.   215. 

(5)  Spybey  y.  Hide,  I  Camp.  181.  5  B.  ^  A.  630. 

(6)  Cox  V.  Brain^  3  Taunt.  95. 
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Etidincx  — 
Patmimt  or 
monkt  ikto 
Court — 
JunoMiNT  — 
Costs. 

Where  the  is- 
sue is  on  a  sub- 
sequent de- 
mand. 


What  is  not 
sufficient  evi- 
dence of  a  de- 
mand, on  the 
issue  of  demand 
and  refusaL 

Where  proof  of 
a  tender  by  the 
plaintiff  of  the 
amount  of  rent 
due,  is  not 
eridence  for 
the  defendant 
of  a  holding  as 
stated  in  the 
avowry. 


Payicimt  or 
Monet  into 
Court. 

Effect  of  plea 
of  tender. 


TENDER. 

Where  the  issue  is  on  a  subsequent  demand  and  refusal  to  a  plea  of 
tender,  the  demand  of  the  debt»  to  do  away  the  effect  of  the  tender,  most 
be  by  some  one  authorised  to  receive  it,  and  to  give  the  debtor  a  dis- 
charge (1)»  even  in  replevin.  (2) 

After  a  tender  of  what  is  due  from  two  persons  on  a  joint  contract,  a 
subsequent  application  to  one  of  them  is  sufficient  to  support  a  replication 
to  a  plea  of  tender,  that  the  plaintiff  subsequently  demanded  payment  from 
the  defendants.  (3) 

A  letter  demanding  payment  of  a  debt  sent  to  the  defendant's  house,  and 
to  which  an  answer  is  returned,  that  the  demand  should  be  settled,  is  suffi- 
cient evidence  to  go  to  the  jury  of  a  demand,  on  the  issue  of  a  subsequent 
demand  and  refusal  to  a  plea  of  tender.  (4) 

It  seems  that  a  letter,  demanding  payment  of  a  debt,  sent  by  the  plain- 
tiff's attorney,  and  received  by  the  defendant,  is  not  sufficient  evidence  of 
a  demand,  on  the  issue  of  demand  and  refusal  to  a  plea  of  tender ;  and  that 
the  demand  should  be  personal,  in  order  that  the  defendant  may  have  an 
opportunity  at  the  time  of  paying  the  money  demanded.  (5) 

In  Knight  v.  M'Douall(6)  an  avowry  was  made  for  rent  for  two  yeaw 
and  a  half,  due  on  a  Michaelmas  holding,  to  which  a  tender  and  non  ienmit 
were  pleaded ;  on  the  trial  a  holding  from  Michaelmas,  old  style,  and  a 
tender  after  Old  Michaelmas  being  proved  and  found,  the  judge  refused  to 
amend  the  avowry,  but  directed  the  finding  of  the  jury  upon  the  second 
issue  to  be  indorsed  on  the  record  (7) :  —  It  was  holden,  that,  upon  such 
pleadings,  proof  of  a  tender  by  plaintiff  of  the  amount  of  rent  due  in  support 
of  the  first  plea,  was  not  evidence  for  the  defendant  of  the  holding,  as 
stated  in  the  avowry ;  nothing  being  said  by  the  plaintiff  at  the  time  of 
tender  about  the  terms  of  the  holding,  or  the  time  when  the  rent  had 
become  due.  (8) 

If  there  be  a  plea  of  tender,  and  that  an  order  be  procured  to  pay  money 
into  court  generally,  instead  of  upon  the  plea  of  tender,  the  payment  of  the 
money  under  this  order  will  be  an  admission  of  the  cause  of  action  stated 
in  the  declaration,  and  the  plaintiff  will  be  entitled  to  a  verdict  accord- 
ingly.  (9) 

The  plaintiff  may,  as  previously  observed  (10),  be  nonsuited  on  a  plea  of 
tender;  because  a  nonsuit  is  merely  the  plaintiff's  declining  to  appear  to 
hear  the  verdict  (11) 

After  payment  of  money  into  court  on  a  plea  of  tender,  the  defendant 
can  never  take  it  out,  notwithstanding  he  may  have  a  verdict  (12);  bat  the 
plaintiff  may  take  it  out,  whether  he  confess  or  deny  the  tender  in  his  repli- 
cation. (IS) 

Money  deposited  in  court  in  lieu  of  bail  cannot  be  transferred  to  the  ac- 
count of  a  payment  into  court  on  a  plea  of  tender.  (14*) 


(1)  Coles  V.  SeO^  1  Camp.  478.  «.  Coon 
y.  Callaway,  I  Esp.  N.  P.  C.  115. 

(2)  Pimm  v.  Grevill,  6  Esp.  N.  P.  C.  95. 

(3)  PnrM  ▼*  Bowla,  1  Stark.  323. 

(4)  Hayward  ▼.  Hagw,  4  E»p.  N.  P.  C. 
93. 

.  (5)  Edwardt  v.  Yattt,  R.  &  M.  360. 

(6)  12  A.  &£.  439. 

(7)  The  court  of  Queen's  Bench  refused 
to  gire  judgment  for  the  defendant  upon  the 
finding  so  mdorsed,  under  stat  3  &  4  Will.  4. 


c.  42.  8.  24.,  and  also  refuaed  to  expunge 
the  indorsement 

(8)  Knight  t.  Af  DouoiZ,  12  A.  &  £.  439L 

(9)  Bidwtr  Y.  Hormt^  1  N.  &  M.  117. 

(10)  Ami,  2600. 

(1 1)  Sed  vide  contri,  HardiMy  ▼.  Sfietr^  1 
Camp.  327. 

(12)  Cox  ▼.  Robhuom,  Str.  1027. 

(13)  Le  Grew  t.  OooU,  1  B.  &  P.  SSS. 

(14)  ShUix  ▼.  Hluuafftt  10  Bing.  561. 
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The  defendant  must  in  general  make  a  proferiin  curiam (l)^  or  bring  Evidkmce — 
the  money  into  court,  and  the  sum  tendered  must  be  paid  to, the  signer  of  Monkt^ihto 
the  writs  in  the  King's  Bench,  or  prothonotaries  in  the  Common  Pleas,  or  Court — 
to  one  of  the  masters  in  the  Exchequer,  who  will  give  a  receipt  for  it  in  Jodomkiit— 
the  margin  of  the  plea,  and  if  not  so  paid,  the  plaintiff  may,  if  the  plea  be 


pleaded  to  the  whole  sum  in  the  declaration,  consider  it  as  a  nullity  and  Judomknt. 
sign  judgment  (2) 

But  where  in  an  action  of  debt  the  defendant  pleaded  the  general  issue  as 
to  part,  and  as  to  the  other  part  a  tender,  but  omitted  to  pay  the  money 
into  court,  judgment  having  been  signed  on  that  account  as  for  want  of  a 
plea,  the  court  set  aside  the  judgment  for  irregularity.  (S) 

In  debt  for  a  sum  above  20/.,  the  defendant  pleaded  a  tender  as  to  part.  Costs. 
and  nunguam  indMiatus  as  to  the  residue.     The  plaintiff  confessed  the  Where  plain- 
teader,  and  obtained  a  verdict  for  \^,  which,  together  with  the  sum  ten*  ^^^°|^  ^^ 
dered,  exceeded  20^  :^-It  was  held,  that  the  plaintiff  was  only  entitled  to  on  the  lower 
costs  upon  the  lower  scale.  (4)  ■®'^' 

(1)  Rmasd    v.    Wmamty    1   Lutw.   S81 .     Archb.  by  Chitt  1037.      Arohb.  C.  Att. 
Com.  Dig.  Pleader  (2  W.  28.),     Brownhw     I*»c.  499. 

(  Sir  John)  v.  HewUy,  I  Lutw.  364.  2  C.  &  M.  683. 

(2)  Paher  ▼.  Shelton,  Str.  638.     Lane  v.         (4)  nixon  ▼!  Walker,  8  DowL  P.  C.  887. 
Smith,   Barnes,  252.      Tidd's  N.   P.  396.     7  M.  &  W.  214. 
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GSNKftALLT. 


Defined. 


Prsdial  tithes. 


Sut.  5  &  6 
Will.  4.  C.75. 


Mixed  tithes. 


Personal  tithes. 


Great  and 
small  tithes. 


By  whom  pay- 
able. 


Stat.  2  &  3 
£dw.  6.  c.  13. 
B.  1. 


TITHES. 

GCMIRALLY  — By  whom  PAYABLS — To  WHOM  FAYABLl— RbMEWKS  POE  THKIK  R«»YM.Y 

—  LiMiTATiov  or  AcTioK  —  Eyiosmci  —  Tithe  Commutatiox  Acts,   pp.2612— 
2616. 

In  consequence  of  the  commutation  of  tithes  under  stats-  6  &  7  WilL  4- 
c.  71.,  7  Will.  4.  &  1  Vict  c.  69.,  1  &  2  Vict  c.  64.,  2  &  3  Vict  c.  62.,  and 
3  &  4  Vict  c.  15.,  questions  respecting  tithes  have  recently  been,  and  will 
in  future  be,  of  very  rare  occurrence  at  Nisi  Prius ;  therefore  detailed 
observations  upon  that  subject  will  not  be  requisite. 

An  estate  in  tithes  is  a  title  to  a  certain  proportion  or  shate  of  such 
titheable  matters  as  may  happen  to  arise  annually  upon  the  lands  over 
which  the  right  extends. 

Tithes  are  divided  into  praedial,  mixed,  personal,  great  and  small 
Prsedial  tithes  are  such  as  arise  merely  and  immediately  from  the  vegetable 
produce  of  the  land,  such  as  of  corn,  hay,  hemp,  flax,  grass,  fruit,  herbs, 
and  wood  ;  and  with  respect  to  which  it  may  be  observed,  that  by  stat  3  &6 
Will.  4.  c.  75.,  intituled,  "  An  act  for  the  amendment  of  the  law  as  to  the 
tithing  of  turnips  in  certain  cases,"  turnips  severed  from  the  land,  for  the 
purpose  of  being  consumed  by  sheep  or  cattle  thereon,  are  made  subject 
to  tithe  as  if  not  so  severed.  Mixed  tithes  are  those  which  arise  not  im- 
mediately from  the  profits  of  the  land,  but  from  the  produce  and  increase 
of  animals  nourished  by  the  land ;  as  of  cattle,  sheep,  pigs,  wool,  milk,  and 
eggs.  Personal  tithes  are  the  profits  vvhich  arise  from  the  labour  and  tndus^ 
try  of  man  in  some  trade  or  employment,  being  the  tenth  of  the  clear  profits 
after  deducting  all  expenses ;  as  of  mills,  fish,  &c.  It  is  the  nature  and 
not  the  quality  that  makes  a  great  or  small  tithe.  (1)  When  the  tithe  of 
any  thing  is  mcignus  ecclesia  proventus,  it  is  reckoned  among  the  great 
tithes ;  where  it  is  parvus  ecclesitB  proventtis,  it  is  reckoned  among  the  small 
tithes.  Thus,  the  tithes  of  com,  hay,  and  wood  are  great  tithes,  because 
they  are  in  general  of  much  greater  value  than  any  other  species  of  tithes ; 
the  praedial  tithes  of  other  less  valuable  vegetables,  such  as  hops,  potatoes, 
madder,  woad,  together  with  mixed  and  personal  tithes,  are  small  tithes. 

The  setting  out  or  rendering  of  the  tenth  part  of  the  yearly  produce 
of  the  land  and  of  the  animals  that  are  depastured  and  kept  upon  the  hud, 
for  the  use  of  the  person  who  is  entitled  to  the  tithes,  is  an  obligation  im- 
posed by  the  law  upon  the  occupier  of  the  land,  and  upon  the  occupier  of 
the  land  only.  This  obligation  is,  moreover,  wholly  personal ;  and,  con:«- 
quently,  the  demand  of  tithes  and  all  the  remedies  for  the  subtraction  of 
them  are  strictly  personal. 

By  Stat.  2  &  3  Edw.  6.  c.  13.  s.  1.  "  every  of  the  king's  subjects  shall 
truly  and  justly,  without  fraud  or  guile,  divide,  set  out,  yield,  and  pay  all 
manner  of  their  praedial  tif  hes  in  their  proper  kind  as  they  rise  and  happen, 
in  such  manner  and  form  as  hath  been  of  right  yielded  and  paid  within  forty 
years  next  before  the  making  of  this  act,  or  of  right  or  custom  ought  to 
have  been  paid.     And  no  persoii  shall  take  or  carry  away  any  such  or  like 


(\)    mt'tioi:  V.  Lhh,  r>  U-.  S65.      4  Mod.  183. 
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tithes  which  have  been  yielded  or  paid  within  the  said  forty  years,  or  of  Bt  whou  pat- 
right  ought  to  have  been  paid  in  the  places  titheable  of  the  same,  before  he         •*^"''' 
hath  justly  divided  or  set  forth  for  the  tithe  thereof  the  tenth  part  of  the 
same,  or  otherwise  agreed  for  the  tithes  with  the  parson,  vicar,  or  other 
owner,  proprietory  or  fermor,  of  the  same  tithes,  under  the  pain  of  forfeiture 
of  treble  value  of  the  tithes  so  taken  or  carried  away." 

By  Stat  2*&  3  Edw.  6.  c.  13.  s.  3.  "  tithe  of  cattle  feeding  in  any  waste  Stat.  2  &  3 
whereof  the  parish  is  not  known,  shall  be  paid  to  the  parson,  &c.  of  the       T^\  ^'  ^^ 
parish  in  which  the  owner  of  the  cattle  dwelleth."  4 

By  Stat.  2  &  3  Edw.  6.  e.  13.  s.  4.  "  no  person  shall  be  sued  or  other- 
wise compelled  to  yield  or  pay  tithes  for  any  manors,  lands,  &c.  which 
cither  by  the  laws  and  statutes  of  the  realm  (1),  or  by  any  privilege  or 
prescription  (2),  are  not  chargeable  with  the  payment  of  tithes,  or  that  be 
discharged  by  any  composition  real." 

By  Stat.  2  &  3  Edw.  6.  c.  13.  ss.  5  &  6.  «  if  barren  heath  or  waste  Stot  2  &  s 
ground,  other  than  such  as  be  discharged  from  the  payment  of  tithes  ^y  „  5  &  g  '  * 
act  of  parliament,  which  have  before  this  time  laid  barren  and  paid  no  tithes 
by  reason  of  the  same  barrenness,  be  hereafter  improved  and  converted  into 
arable  ground  or  meadow,  shall  henceforth,  after  the  end  of  seven  years  next 
after  such  improvements,  pay  tithes  of  com  and  hay  growing  upon  the 
same.  But  if  any  such  barren  waste  or  heath  ground  hath  been  charged 
\?ith  the  payment  of  any  tithes,  and  the  same  be  improved  or  converted 
into  arable  ground  or  meadow,  that  then  the  owner  shall,  during  the  seven 
years  next  following  after  the  improvement,  pay  such  kind  of  tithes  as  was 
paid  for  the  same  before  the  improvement." 

The  great  tithes,  as  of  corn  and  hay,  Are  generally  payable  to  the  rector  To  whom  pat- 
or  parson,  the  small  tithes  to  the  vicar.  But  the  parson  of  one  parish  ^'^^ 
may  claim  by  prescription  a  portion  of  tithes  in  the  parish  of  another.  (3) 
In  places  not  within  any  parish,  as  in  forests  and  waste  lands,  the  king 
is  entitled  to  the  tithes,  because  he  is  not  a  mere  layman,  but  persona 
mixta.  (4)  When  the  monasteries  were  dissolved  by  Henry  8.,  the  ap- 
propriation of  the  several  benefices  which  belonged  to  them  would  by 
the  rules  of  the  common  law  have  ceased ;  and  they  would  have  become 
disappropriated,  had  not  a  clause  been  inserted  in  all  the  statutes,  by  which 
the  monasteries  were  given  to  the  crown,  to  vest  such  interests.  Such 
monastic  tithes  became  lay  fee,  and  laymen  are  capable  of  them  in  per- 
nancy, as  the  derivatives  of  the  ecclesiastical  bodies  to  whom  they  formerly 
belonged. 

The  action  must  be  brought  for  the  recovery  of  tithes  by  the  party  grieved,  Rxmibies  for 
and  executors  can  sue  and  be  sued.  (5)  *""*  ^'* 


COTXRT. 


(1)  Vide  stats.  27  Hen.  8.  c.  20.,  31  greater  than  a  tenancy  from  year  to  year; 
Hen.  8.  c.  13.,  32  Hen.  8.  e.7.,  37  Hen.  8.  to  which  it  was  pleaded,  that  the  oompo- 
c.  12.  sitlon,   to    recover  which   the    action  was 

(2)  Vide  Stat.  2  &  3  Will.  4.  c.  100.  brought,  accrued  due  after  the  16th  of  Au- 

(3)  I  Rol.  Abr.  Dismes  (O.),  (P.),  657.  gust,  1832,   and  that  the  amount  thereof 

(4)  Bishop  of  fftnekesier*»  easej  2  Co.  44.  sought  to  be  recovered  did  not  exceed  20^. 
(a. )     2  Inst.  647.  On  demurrer  to  this  plea  it  was  holden,  that 

(5)  In  debt  for  tithe  composition,  effected  it  was  bad,  and  that  the  declaration  was  suf- 
under  stat.  4  Geo.  4.  c.  99.,  the  plaintiff  ficient  without  an  averment,  that  the  defend- 
averred  in  his  declaration,  that  the  defendant  ant  did  not  bold  under  a  lease  executed 
was  an  occupier  of  lands  chargeable  with  the  subsequent  to  the  16th  of  August,  18^32. 
composition,  having  the  first  estate  therein  KelleU  v.  Reiliy,  2  Jones  (Iri^),  1. 
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Rni EDU8  roE       The  demand  must  be  made  upon  the  person  who  was  the  owner  of  the 
coTOT^*'         crop  at  the  time  when  it  was  severed  from  the  ground ;  and  therefore*  if  the 

occupier  sell  the  crop  standing,  the  purchaser  is  liable,  and  not  the  occupier; 

because  tithes  are  not  in  strictness  payable  in  respect  of  the  land,  but  in 
respect  to  the  persons  of  the  laity  in  return  for  spiritual  benefits,  they  do 
not  belong  nor  are  they  appurtenant  to  the  land ;  they  are  not  a  profit  is- 
suing out  of  the  land,  as  a  rent  is,  but  are  collateral  to,  and  wholly  distinct 
from,  the  estate  in  the  land.(l) 
^  Stat  32  Hen.  8.  Before  stat  S2  Hen.  8.  c  7.  an  action  for  tithes  could  not  have  been  main- 
^  '^*  tained  in  the  temporal  courts ;  but  by  sect.  ?•  of  that  statute  it  is  enacted, 

that  any  person  having  an  estate  of  inheritance,  freehold,  term,  right,  or  in- 
terest in  tithes,  and  being  disseised,  or  otherwise  kept  or  put  out  of  posses- 
sion thereof,  shall  have  such  remedy  in  the  temporal  courts  for  recovering 
the  same  as  the  case  may  require,  in  like  manner  as  they  may  for  landi, 
tenements,  and  other  hereditaments. 

Under  this  statute  tithes  have  all  the  incidents  appertaining  to  temponl 
inheritances:  thus,  an  ejectment  may  be  maintained  for  tithes. (2) 
Stat  7  &  8  By  Stat  7  &  8  Will.  3.  c  6.  (made  perpetual  by  stat  3  &  4*  Anne,  c  IS. 

Will  a.  c  6.  ^-^^  ^^^  amended  by  stat  7  Geo.  4.  e.  15.),  a  summary  method  of  proceed- 
ing before  two  magistrates  is  given,  for  recovering  small  tithes  under  the 
value  of  40f.  (3) 
Stata.  58  Geo.  3.  By  stat.  53  Geo.  3.  e.  127.  s.  4.  the  jurisdiction  of  two  magistrates  was 
^&^6  Will  4"^  extended  to  all  tithes,  oblations,  and  compositions  subtracted  or  withheld, 
c.  74.  where  the  same  should  not  exceed  lOL  from  any  one  person  ;  and  by  stat 

5&6  Will.  4.  c  74.  (amended  by  stat  4  &  5  Vict  c  36.  *'  for  the  more 
easy  recovery  of  tithes,")  proceedings  for  the  recovery  of  tithes  under  the 
yearly  value  of  10/.,  except  in  the  case  of  quakers,  shall  be  had  only  under 
the  powers  of  the  two  foregoing  statutes,  with  a  proviso,  that  it  shall  not 
extend  to  any  case  in  which  actual  tide  to  any  tithe,  &c.  shall  be  bondJSde 
in  question. 
Stats.  7  &  8  By  stat  7  &  8  Will.  3.  c.  34.  s.  4.  (4)  (made  perpetual  and  extended  to  all 

8.4  and 53  Geo   ^^^^^^n^T  payments  belonging  to  any  church  or  chapel  by  stat  1  Geo.1. 
s.  c.  127.  8. 6.    st  ii.  c  6.)  the  like  remedy  is  extended  to  all  tithes  due  from  quakers,  and 
two  magistrates  are  empowered  to  ascertain  what  is  due,  and  to  order  pay- 
ment^ so  as  the  sum  ordered  does  not  exceed  10/.,  and  which  was  extended 
to  50/.  by  sUt  53  Geo.  3.  c.  127.  s.6. 
Stat  5  &  6  By  stat  5  &  6  WilL  4.  c  74.  s.  2.  in  the  case  of  quakers  no  execatioo, 

or  decree,  or  order,  shall  be  made  against  the  person,  but  against  the  goods 
or  other  property  of  the  defendant 
Stat  2  &  3  By  stat  2  &  3  £dw.  6.  c.  13.  s.  2.  the  rector,  &c«,  or  his  servants,  are  em- 

powered to  see  that  the  tithe  is  justly  set  forth,  and  to  carry  away  the  same; 
and  a  remedy  is  given  in  the  ecclesiastical  court  for  the  recovery  of  the 
double  value  of  tithe  subtracted  with  costs. 
Stat  8  &  9  By  stat  8  &  9  WilL  3.  c.  11.  s.  3.  "  in  actions  of  debt  upon  the  statute  for 

Will.  3.  dl.  QQ^  setting  forth  tithes,  wherein  the  single  value  or  damage  found  by  the 
jury  shall  not  exceed  the  sum  of  twenty  nobles  (6L  13#.  4<L),  the  pUdntiif 
obtaining  judgment  or  any  award  of  execution  after  plea  pleaded  or  de- 

(1)  Eagle  on  Tithe  Commutation  Acts,         (3)  Vide  Rex  v.  Wak^/SeU,  I  Burr.  487. 
3d  ed.  Introd.  ix.  (4)  Vide  Rex  v.  Jefiry,  S  D.  &  R.  86a 

(2)  RaJdwin  v.  Wine,  Cro.  Car.  301. 


Will.  4.  C.74. 
a.  2. 


£dw.  6.  e.  13. 

8.2. 


a.  3. 


I 
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murrer  joined,  shall  recover  his  costs;'*  and  ''  if  the  plaintiff  shall  become   Rcmidiks  for 

THKIR   R 
COVKJIY. 


nonsuit,  or  suffer  a  discontinuance,  or  a  verdict  shall  pass  against  him,  the  ^^"'^ 


defendant  shall  recoYcr  his  costs." 

By  Stat.  2  &  3  WilU  4.  c.  100.  (1)  (an  act  for  shortening  the  time  required  Lxuxtatiok  op 
in  claims  of  modus  decimandi,  or  exemptions  from  or  dbcharge  of  tithes),  "  in  ^^^^^' 
cases  of  claim  of  a  modus  decimandif  the  payment  or  render  of  such  modus;  5j?5:  4  *-^,oo 
and  in  cases  of  claim,  to  exemption  or  discharge,  shewing  the  enjoyment  of  y^^^^  claims  of 
the  land  without  payment  or  render  of  tithes,  money,  or  other  matter  in  lieu  modus  deci- 
thereof,  for  the  full  period  of  thirty  years  next  before  the  time  of  such  de-  "^^f i  *°  ^ 

*  •'  "^  .  valid  in  law. 

mand,  unless  in  the  case  of  a  claim  of  a  modus  decimandi^  the  actual  payment 
or  render  of  tithes  in  kind,  or  of  money  or  other  thing  differing  in  amount, 
quality,  or  quantity,  iVom  the  modus  claimed,  or,  in  case  of  claim  to  exemp- 
tion or  discharge,  the  render  or  payment  of  tithes,  or  of  money  or  other 
matter  in  lieu  thereof,  shall  be  shewn  to  have  taken  place  at  some  time  prior 
to  such  thirty  years,  or  it  shall  be  proved,  that  such  payment  or  render  of 
modus  was  made  or  enjoyment  had  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing ;  and  if  such  proof  in 
support  of  the  claim  shall  be  extended  to  the  full  period  of  sixty  years  next 
before  the  time  of  such  demand,  in  such  cases  the  claim  shall  be  deemed 
absolute  and  indefeasible." 

Stat.  3  &  4  Will.  4.  c.  27.,  for  the  limitation  of  actions  (2)  and  suits  relating  Sut.  3  &  4 
to  real  property,  extends  to  tithes  (except  tithes  belonging  to  a  spiritual  or  *  '  ^'  ^'  ^^' 
eleemosynary  corporation  sole) ;  and  by  sect  43.  no  person  claiming  any 
tithes,  for  the  recovery  of  which  he  might  bring  an  action  or  suit  at  law  or 
in  equity,  shall  bring  a  suit  or  other  proceeding  in  any  spiritual  court  to 
recover  the  same,  but  within  the  period  during  which  he  might  bring  such 
action  or  suit  at  law  or  in  equity. 

In  an  action  of  debt  under  stat.  2  &  8  £dw.6.  c.  13.,  for  not  setting  out  Evidence. 
tithes,  the  plaintiff  must  establish,  1.  his  title  as  rector,  lay  impropriator,  &c ; 

2.  the  defendant's  liability  as  an  occupier  of  lands  within  the  parish,  &c. ; 

3.  the  value  of  the  tithe. 

A  certificate  of  tithe  composition,  which  does  not  state  to  whom  the  Certificate  of 

composition  is  payable,  is  primd  facie  valid,  and  the  rector  b  the  person  *!|^®  compo- 

entitled  to  the  composition.  (3)  stating  to 

The  omission  of  the  average  price  of  com  in  a  certificate  of  tithe  com-  ^hom  the  com- 
position does  not  vitiate  the  certificate.     Where  a  defendant  in  a  suit  for  payable. 
tithe  composition   is  shewn  to   be  in  possession  of  lands  in  the  parish  Omission  of 

subject  to  composition,  the  onus  of  shewing  exemption  lies  upon  such  de-  the  average 
-.,,/,  V  price  of  com 

fendant  (4)  does  not  vitiate 

In  an  action  of  debt  for  arrears  of  tithe  composition,  if  the  composition  the  certificate. 

be  not  appealed  from,  and  the  proceedings  therein  have  been  regular,  the  Where  compo- 

defendant,  in  Ireland,  will  not  be  permitted  in  that  action  to  set  up  a  title  JI^^".pp Ji^ 

in  a  stranger  to  the  composition,  which,  if  established,  would  have  the  effect  against,  evi. 

of  making  the  composition  void  ab  initio.  (5)  te  ^u^dto 

make  the  eom- 

(1)  Vide  po$t,  Appendix,  tit.  SrATirrxs  of    action  against  a  tithe  payer,  of  the  title  of  position  void 
LxMiTikTioN.  the  person  named  therein,  as  the  person  to  ab  initio, 

(2)  Fide  stat.  2  &  3  Will.  4.  c.  100.  vrhom  the  composition  is  due  and  payable,  to 
(S)  Lod4^  V.    Creoffh,  1  Jones  &  Carey    that  composition.     Athe  v.  Locke,  2  Jones 

CIrish),  212.      Semble,  that  a  certificate  of    (Irish),  11. 

tithe  composition  under  sUt  4  Geo,  4.  c.  99.,        (4)  Anon.  1  Crawford  &  Dix  (Irish),  12. 

was  considered  as  conclusive  evidence,  in  an        (5)  Ashe  v.  Locke,  ibid.  13. 
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Tithe  Com-       State.  6  &  7  WiU.  4.  c  71.,  7  Will.  4.  &  1  Vict  c  69.,  1  &  2  Tid  c64. 

*'"actI!''       2  ^  ^  ^'^^^'  ^'  ^2"  and  3  &  4  Vict.  c.  15.  have  given,  in  Ucu  of  the  right 

to  tithes  in  kind  which  subsisted  under  the  previously  eusting  law,  an  annusi 

sum  of  money  in  the  nature  of  a  rent  charge  issuing  out  of  the  Uaid,  and 
payable  half  yearly,  with  powers  of  distress  and  entry  upon  the  land  in  de- 
fault of  payment  of  the  rent  charge. 
Where  writ  of       j^  jg  ^ot  necessary  for  the  owner  of  the  rent  charge  to  bring  an  action  of 
posseisLnem       ejectment  against  the  party  in  possession  in  the  regular  and  ordinary  oonne 
will  be  issued,    of  law,  as  the  statute  gives  him  a  summary  remedy  grounded  upon  an  affi- 

davit  before  one  of  the  judges  of  any  of  the  courts  at  Westminster,  who  b 

authorised  to  order  a  writ  to  be  directed  to  the  sheriff,  requiring  him  to 

summon  a  jury  to  assess  the  arrears  of  the  rent  charge;  and  upon  the 

return  of  the  inquisition,  the  owner  of  the  rent  charge  may  sue  out  a  writ 

of  habere  facuu  possessionem  directed  to  the  sheriff,  commanding  him  to 

cause  the  owner  of  the  rent  charge  to  have  possession  of  the  land  until  the 

arrears,  and  the  costs  of  the  writ  and  inquisition,  and  the  costs  of  cultivating 

and  keeping  possession  of  the  land,  shall  be  fully  satisfied.  (1) 

Where  the  con-      jn  Ward  {Clerk)  v.  Pomfret(2)  an  award  was  made  by  an  assistant  tithe 

actions  will  not  commissioner  under  stat.  6  &  7  Will.  4-.  c.  71.,  with  respect  to  certain  all^ 

be  enforced.       district  moduses.     Both  the  vicar  and  the  landowners  of  the  parish  being 

dissatisfied  with  the  award,  the  vicar  brought  an  action  against  one  of  the 

landowners,  and  seventy-four  of  the  landowners  brought  actions  against  the 

vicar,  in  order  to  try  the  disputed  right  under  issues  to  be  directed  puzsusot 

to  the  forty-sixth  section  of  the  statute.    But  the  court  refused  to  order  the 

seventy-four  actions  brought  by  the  landowners  against  the  vicar  to  sbide 

the  event  of  the  action  brought  by  him. 

When  the  vicar      Under  stat.  6  &  7  Will.  4.  c.  96.  s.  L  the  vicar  of  a  parish  receiving  com- 

as^the  occu^  position  for  small  tithes  is  to  be  rated  on  such  receipt  in  the  same  waj» 

of  land.  the  occupier  of  land  ;  that  is,  on  the  sum  for  which  the  same  would  let,  free 

from  tenants  rates  and  taxes  and  ecclesiastical  dues.  (3) 

(1)  Eagle  on  Tithe  Commutation  Acts,        (S)  1  M.&  G.  559. 
3d  ed.  Introd.  xi.  (3)  iJ^j^na  v.  GiprfCCfcr*),  12  A.  &E. 382. 
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1.  GbnbraitLy,  pp.  2617— 262S. 

Defined -^Nbne  but  reaetmable  toUe  eon  be  exacted  —  f^ken  the  language  ofanaxiof 
parliament  imposing  toUe  is  ambigwme  —  Two  statutes  in  pari  materia  giving  toUs 

—  Franchise  of  toU  becoming  extinct  by  unity  of  possession  —  To  support  a  pre^ 
scription  agahutpukUM  right,  a  consideration  must  be  proved  —  Toll  thokouob — 
Beneficial  eonsidertUion  must  be  shewn  —  Presumption  that  the  soil  was  or^finajfy 
granted  to  the  public  —  When  evidence  not  condusive  but  persuasive,  that  a  toll  is 
toU  thorough  —  Insufficient  consideration  to  support  a  daim  of  t6U  thorough  — 

—  Toll  TaAVsasB — To  support  a  daim  of  toll  traverse  a  special  consideration  need 
not  be  Aewn  —  Immemorial  liberty  to  pass  over  a  highway  not  inconsi^ent  with  a 
toil  traverse  —  Insufficient  evidence  of  toll  traverse  —  Tolls  ik  MAaxKTs  —  Grant 
of  toll  passes  reasonable  toll  —  I^rescriptive  right  of  a  corporation  not  destroyed  by 
charter  —  Tenqmrary  agreement  to  vary  the  amount  of  tolls  —  ffhere  owner  only 
entitled  to  toUs  under  an  act  of  parliament  —  Tolls  can  be  let  or  mortgaged —  Ec- 
desicutical  exemptions  —  ffhat  is  a  good  consideration  for  the  exaction  oftoB  — 
ToU  to  be  taken  in  specie  —  Cannot  be  toll  for  goods  not  brought  into  market  — 
Goods  sold  by  sample  —  Court  or  Chanckrt  can  dbcrxs  toll —  Highways 
StaUl  ^2ma,4.  €.25.  ssA  ff  2, — Stat.  28f3WilL  4.  e,  124, --A  bridge  not 
a,  highway  — >  Cattle  going  to  or  returning  from  pasture  —  TUnber  carriages  — 

When  carriage  of  lime  not  exempted  —  Where  alteration  of  a  carriage  for  goods 
will  not  vary  the  right  to  toll  —  When  the  toll  is  imposed  on  horses  only  — 
Canals  —  Rights  to  toU  when  derived  from  statute  —  When  canal  toUs  cannot  be 
demanded'-' Empty  boats  when  exempted. 

d.  By  whom  the  Action  can  or  cannot  be  maintained,  p.  2623. 
S.  Declaration  and  Pleadings,  pp.  2624> — 2625. 

4.  Evidence,  pp.  2625,  2626. 

Might  to  begin -^  Ancient  deeds — Judgments  in  questions  of  tolls,  evidence  between 
third  persons  —  Depositions  in  a  cause  between  third  persons,  admissible  —  What 
is  evidence  to  go  to  the  jury  of  a  toU  traverse  —  Payment  wuier  duress  —  Compe- 
tency and  incompetency  of  witness, 

5.  Distress  for  Tolls,  pp.  2626,  2627. 

Under  bye-laws  —  Mere  daim  of  right  will  not  oust  the  Jurisdiction  of  justices  •— 
Where  teams  cannot  be  distrained —  WJun  right  to  seize  conjined  to  tike  limits  of  , 
the  canaL 


1.  Generally.  Gsmikallt, 

Respecting  tolls  it  may  be  stated,  as  a  general  principle,  that  where  pri*  Defined, 
▼ate  property  is  by  the  consent  of  the  owner  invested  with  a  public  interest 
or  privilege  for  the  benefit  of  the  public,  the  owner  can  no  longer  deal  with 
it  as  private  property  only,  but  must  hold  it  subject  to  the  rights  of  the 
public  in  the  exercise  of  that  public  interest  or  privilege  conferred  for  their 
benefit  (1) 

There  are  various  descriptions  of  tolls,  which  have  been  created  either  by 
custom,  charter  (2),  or  statute,  the  principal  of  which  are  toll  traverse,  toll 
thorough,  tolls  in  markets,  highway  tolls,  and  canal  tolls. 

(1)  AUnuH  V.  Inglis,  12  East,  527.  (2)   Vide  Merewether  and  Stephens*  Hist. 

of  Boroughs,  50.  380.  392. 
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GSMXBALLT. 


Toll  traverse. 


Toll  thorough. 


Port  toll. 


None  but  rea- 
sonable tolls 
can  be  exacted. 


When  the  hui- 
guage  of  an  act 
of  parliament 
imposing  tolls 
is  ambiguous. 


Toll  (tolneium  vel  theolonium)  is  a  Saxon  word,  and  properiy  a  payment 
in  towns,  markets,  and  fairs  for  goods  and  cattle  bought  and  sold.  It  ba 
reasonable  sum  of  money  due  to  the  owner  of  the  fair  or  market  upoD  sale 
of  things  tollable  within  the  same  (1),  and  it  is  used  for  a  liberty,  as  well  to 
take  as  to  be  free  from  toll. 

By  the  ancient  law  of  this  land,  the  buyers  of  com  or  cattle  in  fain  or 
markets  were  obliged  to  pay  toll  to  the  lord  of  the  market,  in  testimony  of 
the  contract  there  lawfully  made ;  for  toll  was  first  invented  that  contracts 
in  markets  should  be  openly  made  before  witnesses,  and  pri7ate  contracts 
were  held  unlawful. 

Toll  does  not  of  common  right  belong  to  a  fair,  though  it  has  been  holden, 
that  some  toll  is  due  of  common  right,  as  appears  from  the  immunities  of 
several  persons  not  to  pay  toll,  which  proves,  that  if  it  was  not  for  those 
privileges,  they  ought  to  pay  toll  of  common  right 

Toll  traverse  is  where  one  claimeth  to  have  tolls  for  every  beast  driven 
over  his  ground,  for  which  a  man  may  prescribe,  and  distrain  for  it  in  m 
regid,  (2) 

Toll  thorough  is  when  a  town  prescribes  to  have  toll  for  such  a  namber 
of  beasts,  or  for  every  beast  that  goeth  through  their  town,  or  over  a  bridge 
or  ferry  maintained  at  their  cost,  which  is  reasonable,  though  it  be  for 
passing  through  the  king  s  highway,  where  every  man  may  lawfully  go,  as 
it  is  for  the  ease  of  travellers  that  go  that  way.  (3) 

A  prescription  to  have  port  toU  for  all  goods  coming  into  a  mans  port 
may  be  good,  and  this,  it  is  said,  without  any  consideration.  (4)  And  it 
hath  been  adjudged,  that  the  liberty  of  bringing  goods  into  a  port  for  safety 
implies  a  consideration  in  itself.  (5) 

What  shall  be  deemed  reasonable  toll  is  to  be  determined  by  the  judges 
when  it  comes  judicially  before  them.  Toll  may  be  said  to  be  unreasonable 
where  a  reasonable  toll  is  due,  and  excessive  toll  is  taken,  or  when  no  toil 
is  due,  or  where  toll  is  unjustly  usurped,  &c.  (6) 

When  the  king  grants  a  fair,  he  may  likewise  grant  that  toll  shall  be 
paid,  though  it  be  a  charge  upon  the  subjects,  but  then  it  must  be  reason- 
able, for  the  king  cannot  grant  a  burthensome  toll ;  and  one  may  have  toll 
by  prescription  for  some  reasonable  cause,  but  such  a  prescription  to  change 
the  subject  with  a  duty  of  toll,  must  import  a  benefit  or  recompense  for  it, 
or  some  reason  must  be  shewn  why  it  is  claimed.  (7) 

If  the  language  of  an  act  of  parliament  obtained  by  a  company  for 
imposing  a  rate  or  toll  upon  the  public  be  ambiguous,  or  will  admit  of  dif- 
ferent meanings,  that  construction  will  be  adopted,  which  is  most  favourable 
to  the  public;  therefore^  where  an  act  of  parliament  contained  a  clause  author- 
ising a  railway  company  to  demand  a  rate  not  exceeding  4^  per  mile  upon 
coals  carried  along  the  railway,  and  a  subsequent  clause  directing  that  for 
all  coals  shipped  for  exportation  a  rate  not  exceeding  ^.  per  ton  per  fliile 
should  be  charged  :  —  It  was  holden,  that  the  second  clause  was  to  be  read 


(1)  2  Inst.  220. 

(2)  Smith  V,  Shtppard,  Cro.  EUz.  710. 

(3)  Terms  de  Ley,  561,  562. 

(4)  Prideavx  v.  Wame,  2  Lev.'96.     JBen- 
nitiffton  V.  Tajfbr,  2  Lutw.  1519. 

(5)  London[(Mayor  of) v. Hunt,  3  Lev.  37. 

(6)  2  Inrt.  222.     In    Ifright  v.  Bruistcr 


(4  B.  &  Ad.  116.)  it  was  holden.  thaUtofl 
of  one  penny  for  every  pig  brought  into  « 
market,  was  not  necessarily  unreasooaW*- 

(7)  Heddy  v.  Wketlhtmte,  Cro.  El*  5» 
Crispe  v.  Beltpood,  3  Ley.  424.  ^^JfJ* 
John$(m,  2  Mod.  144.  jrarrinptm  f.  *^ 
/ey,  4  ibid.  323. 
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as  an  exception  engrafted  upon  the  first,  and  also  that  coals  shipped  for     G«»«*allt. 

London  were  coals  shipped  for  the  purpose  of  exportation.  ( 1 )     And  where 

an  act  of  parliament  directed,  that  a  railway  company  should  take  a  lower 

rate  of  tonnage  upon  goods  conveyed  by  the  railway  and  shipped  in  the 

port  of  A.,  goods  shipped  at  a  place  within  the  legal  port  of  A.>  but  at  some 

distance  from  the  town  of  A.,  were  (under  the  circumstances)  held  to  be 

entitled  to  the  benefit  of  the  reduction,  though  the  act  had  previously 

spoken  of  "  the  port  and  town  of  A."  (2)  ^ 

If  two  acts  be  in  pari  nuUerid^  a  clause  giving  additional  toll  in  the  Two  statutes 
second  act,  is  to  be  construed  with  reference  to  that  giving  toll  in  the  first  ^"^^^^ 
act.  (S)  gi^  g  o  8- 

If  the  grantee  of  a  royal  franchise  of  toll,  grant  an  immunity  thereout,  Franchise  of 

and  the  franchise  of  toll  afterwards  become  extinct  by  unity  of  possession  ^°'^\  ^^ommg 

J    .g,  \  extinct  by  unity 

in  the  crown,  the  immunity  does  not  thereby  cease;  and  if  the  crown  of  possession. 
regrant  the  toll,  the  grantee  must  take  it  subject  to  the  immunity.  (4) 

In  order  to  support  a  prescription  against  public  right,  a  consideration  To  support  a 
must  be  proved.  (5)  prescription 

*^  ^    ^  1.1  agamst  public 

A  toll  thorough  requires  a  consideration  to  be  shewn,  in  order  to  sup-  right,  a  con- 
port    its    demand  (6),   and    moving    to  the  person    from    whom    it    is  sideration  must 

1  •       J   /^tx  he  proved. 

claimed.  (7).  _ 

.        Toll  tho- 
If  a  person,  claiming  a  toll  for  passing  over  a  highway,  can  shew  an  im*  j^^uoh. 

memorial  usage,  and  that  the  soil  and  toll  were,  before  the  time  of  legal  Beneficial  con- 
memory,  in  the  same  hands,- though  severed  since,  it  will  be  presamed,  that  nclcration  must 
the  soil  was  originally  granted  to  the  public  in  consideration  of  the  toll.  (8)  tolfth^urfi* 

In  Lywis  v.  Pitzgerald  {9)  the  plaintiff  having  proved  certain  patents  and  Presumption 
proceedings  in  parliament,  which  were  evidence  to  shew,  that  the  toll  in  that  the  soil 
question  was  toll  thorough  originally,  and  granted  in  consideration  of  the  ^"*  T^a^^^JJ 
corporation  keeping  up  the  gates  of  L.,  which  had  been  a  fortified  town,  but  public. 
which  had  ceased  to  have  gates  or  fortifications  for  more  than  sixty  years,  when  evidence 
It  was  contended,  that  even  though  such   evidence  was  not  conclusive  pot  conclusive 

,    1  .  ,  ,.  .     J   r      L-n      r  J.-        \        A   'A  •        but  persuasive, 

(which  question  was  raised  by  bill  of  exceptions),  yet  it  was  persuasive  ^^^  ^^  ^^w  i^ 
evidence  that  the  toll  was  toll  thorough,  and  that  the  jury  had  found  against  toll  thorough. 
the  weight  of  it: — but  it  was  holden,  that  although  if  the  toll  was  ori- 
ginally toll  thorough,  it  could  not  now  be  toll  traverse,  yet  that  whether  it 
was  or  not,  was  upon  the  evidence  a  mere  jury  question,  which  was  fairly 
submitted  to  them  by  the  judge,  who  did  not  disapprove  of  the  finding ; 
and  that  there  was  no  ground  to  set  aside  the  verdict,  being  against  the 
weight  of  evidence. 

The  repair  of  some  streets  in  a  town  is  not  sufiicient  consideration  to  Insufficient 
support  a  claim  of  toll  thorough  in  all  parts  of  the  town.  (10)  consideration 

*  *  *-'  ^      ^  to  support  a 

claim  of  toll 

(1)  Barrett   v.    Stockton,  and  Darlington  Toll  thorough  (C),  et  vide  Truman  v.  Wtd"       o"*"8  • 

Railway  Comp,  2  M.  &  G.  134.  gham,  2  Wils.  296. 

(2^  Ibid.  (^)  ^"""otrfA  {Mayor  of)  v.  Eatonj  3 

\i  ^       «.       .^  ^  Burr.  1402. 

CS)  Rex  V.  Tone  River  {Conservators  of),        ^^y  q^^^^  Whether  toll  of  goods  sold  in 

1  B.  &  Ad.  561.  .  n  market  can  be  due  from  the  seller  ?     Hill 

(4)  Tewkesbury  (Bailiff  of )  v.  BriekneU,  2     y.  gmith,  4  Taunt.  520.      10  East,  476. 
Taunt.  120.  (8)  Pelham  (Lord)  v.  PickersgiU,  1  T.  R. 

(5)  NotOngham  {Mayor  of)  v.^Lambert,    660. 

Willes,  11 1.,  vide  Richards  v.  Bennett,  1  B.         (9)  Smith  &  Batty  (Irish).  405. 

&  C.  223.      CoUon  v.   Smith,  1   Cowp.  47.         (10)  jBrett  v.  ^«afc«,  10  B.  &  C.  508.    M. 

Crispe  v.  Bdwood,  3  Lev.  424.     Com.  Dig.     &  M.416. 
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gshxrallt. 

Toll  tra- 
vxaax. 

To  support  a 
olaim  of  toll 
traverse  a  spe- 
cial consider- 
ation need  not 
be  shewn. 


Immemorial 
liberty  to  pass 
oyer  a  highway 
not  inconsistent 
with  a  toll 
traverse. 

Insufficient 
evidence  of  toll 
traverse. 

Tolls  ik 
Markets.' 

Grant  of  toll 
passes  reason- 
able toll. 

Prescriptive 
right  of  a  cor- 
poration not 
destroyed  by 
charter. 

Temporary 
agreement  to 
vary  the 
amount  of  tolls. 

Where  owner 
only  entitled  to 
tolls  under  an 
act  of  parlia- 
ment. 


Tolls  can  be 
let  or  mort-> 


Ecclesiastical 
exemptions. 


Ta  support  a  claim  of  toll  traverse^  a  special  consideration  need  not  be 
shewn  :  where,  therefore,  to  an  action  of  trespass  for  distraining  goods 
brought  to  the  market  of  F.,  for  tolls  due  in  respect  thereof,  the  defendant 
justified  the  distress  by  shewing  a  prescriptiye  right  as  lord  of  the  manor  of 
F.,  of  which  the  town  of  F.  formed  a  part,  to  take  a  certain  reasonable  toll 
for  goods  brought  within  the  town  for  the  purpose  of  being  there  delivered, 
and  in  fact  deliyered  ;  and  averred  certain  special  considerations  for  taking 
the  toll,  t^ which  the  plaintiff  was  no  party: — It  was  held  after  verdict,  that 
the  prescriptive  right  of  soil  in  the  manor  (the  toll  being  coeval  therewith)  was 
a  sufficient  general  consideration  for  the  toll,  as  a  toll  traverse,  the  plaintiff 
having  bought  and  delivered  goods  within  the  manor ;  for  where  a  legal 
commencement  of  a  prescription  can  be  presumed^  it  is  sufficient  to  support 
such  claim  after  verdict  (1) 

An  immemorial  highway,  upon  which  there  had  been  taken  immemoiially 
a  toll  for  liberty  to  pass  over  it,  is  not  inconsistent  with  a  toll  traverse.  (2) 

In  an  action  for  toll  traverse,  evidence  that  the  defendant  on  a  market  day 
sold  forty-one  quarters  of  com  by  two  sacks  pitched  in  the  market: — was 
holden  not  to  be  sufficient  to  authorise  a  verdict  against  him.  (3) 

A  grant  of  a  fair  or  market,  with  an  express  grant  of  toll,  passes  reason- 
able toll,  though  no  amount  of  toll  be  specified.  (4*) 

The  prescriptive  right  of  a  corporation  to  tolls  is  not  destroyed  by  a 
charter  granting  and  confirming,  among  other  things,  all  the  ancient  rights 
of  the  corporation,  bat  exempting  the  inhabitants  from  toll  in  all  places 
except  London,  such  exemption  applying  to  the  tolb  of  all  other  places 
except  London,  but  not  to  the  tolls  of  the  borough,  to  which  the  charter 
may  have  been  granted.  (5) 

If  the  lessee  of  tolls  under  a  corporation  vary,  by  temporary  agreement, 
the  amount  of  toll  claimed  of  individuals,  it  will  not  affect  the  right  to  the 
tolls,  if  it  appear  to  have  been  a  variation,  not  for  the  purpose  of  claiming 
more  at  one  time  than  another,  but  for  the  convenience  of  both  parties.  (6) 

Where  an  act  of  parliament  for  the  better  regulating  a  market  enacted, 
"  that  it  should  be  lawful/or  the  owner  thereof  to  take  all  such  tolls  as  were 
usually  collected  or  taken,  or  which  were  payable  within  the  market:" 
— It  was  held,  that  such  owner,  although  not  entitled  at  common  law  to  any 
toll,  might,  under  that  act,  recover  such  tolls  as  at  the  time  of  the  passing 
thereof  as  were  usually  paid  in  any  part  of  the  market,  although  the  tolb 
then  usually  paid  in  respect  of  the  same  articles  were  different  in  otber  parts 
of  the  market.  (7) 

Tolls  can  be  let  or  mortgaged.  (8) 

Under  charters  granting  to  a  dean  and  chapter,  *'  that  they  and  all  their 
men  shall  be  quit  of  toll,  passage,  cheminage,  &c  in  city  and  borough,  fair 
and  market,  in  the  passage  of  bridges,  and  all  ports  of  the  sea,  in  all  places 


(1)  Rickardt  v.  Bennett,  2  D.  &  R.  S89. 
1  B.  &  C.  22S.  Cotton  v.  Smith,  3  Burr. 
48.  Nottingham  {Mayor  of)  v.  Lambert, 
Willes,  111.,  sed  vide  CoUon  v.  Smith,  Lofft, 
46S.     Cowp.  47. 

(2)  Lyont  t.  Fitzgerald,  Smith  &  Batty 
(Irish),  405. 

(3)  Vines  v.  Reading  (Mayor      ),  4  Bing. 
8.     12  Moore,  201. 


(4)  Stamford  (  Corporation  of)  v.  BncieUy 
1  C.  &  J.  57.  40a     1  Tyrw.  291. 

(5)  Truro  {Mayor  of)  v.  Reynaldt,  8  Bing. 
275. 

(6)  Laneumv,  Lovdl,  6  C.  &  P.  463. 

(7)  Bedford  (Jhdk  of)  t.  Emmett,  3  B.  & 
A.  366. 

(8)  Fairiide  d.  Myttam  v.  GiR>erl,  S  T.  R. 
169. 
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throughout  England,*'  their  lay  tenant  of  lands  included  in  the  charters  is     Gxnbkallt. 
exempt  from  market  toll  and  toll  traverse,  not  only  for  articles  going  to 
or  coming  from  th^  lands  for  the  necesary  manurance  and  enjoyment  of 
them,  but  also  for  goods  sent  out  or  coming  in  for  the  purpose  of  merchan- 
dise. (1) 

Where  the  plaintiff  claimed  a  right  under  custom  to  take  the  second  best  What  is  a  good 
fish  out  of  every  boat-load  of  fish,  by  way  of  toll,  from  fishermen  frequenting  foj^^Jhe^wactioQ 
a  certain  cove,  and  landing  fish  therein  ;  and  it  was  proven,  that  the  plaintiff  of  toll, 
and  his  ancestors  had  from  time  immemorial  furnished  and  maintained  a 
Capstan  and  rope  for  the  use  of  fishermen ;  that  in  stormy  weather,  boats 
could  not  be  drawn  up  from  the  sea  with  safety  to  the  crews  without  them ; 
that  the  spot  on  which  the  capstan  stood  belonged  to  the  plaintiff,  but  that 
the  rest  of  the  cove  over  which  the  boats  were  drawn  was  the  property  of  a 
third  person,  it  was  decided,  that  the  keeping  of  the  capstan  and  the  rope 
wafl  a  good  consideration  for  the  exaction  of  the  toll  from  all  boats  lauding 
in  the  cove,  whether  the  capstan  and  rope  were  used  or  not.  (2) 

A  claim  of  toll  to  be  taken  in  specie  for  goods  sold  in  a  market,  is  sup-  Toll  to  be 
ported  by  evidence  of  a  right  to  toll  for  goods  brought  into  the  market,  and  ^^^"  ^^  ^^' 
there  sold,  without  showing  any  right  to  toll  for  goods  sold  in  the  market 
without  being  brought  there.  (3) 

A  prescription  for  toll  of  com  brought  into  a  town  to  be  there  sold  on  a   Cannot  be  toll 
market-day,  any  part  of  which  is  pitched  within  the  market  for  sale,  and  ^'^^  goods  not 
which  shall  be  there  sold,  is  bad,  inasmuch  as  there  cannot  be  any  toll  in  ma^^  ^ 
respect  of  goods  not  actually  brought  into  the  market.  (4) 

A  prescription  for  toll  in  respect  of  goods  sold  by  sample  in  a  market,  and   Goods  sold  by 
afterwards  brought  into  the  city  to  be  delivered,  cannot  be  supported.  (5)     »™pl®- 

The  court  of  Chancery  has  jurisdiction  to  decree  toll,  due  by  custom,  in   Court  op 
respect  of  a  mill,  although  the  custom  was  established  in  a  former  suit  (6)    C"^*»ceiiy  cah 

By  Stat.  1  &  2  Will.  4.  c.  25.  s.  1.  no  toll  is  to  be  taken  or  demanded  for   „ 
or  in  respect  of  any  horse,  ass,  sheep,  swine,  or  other  beast  or  cattle  of  any   g^^^  ^  ^  g 
kind,  going  to  or  from  water  or  pasture,  or  to  or  from  being  shoed  or  farried.   Will.  4.  c.  25. 
and  passing  on  any  turnpike  road,  provided  it  is  not  more  than  two  miles.  (7)  ^  ^  ^  ^• 

A  cart  drawn  by  horses  laden  with  manure  for  the  manuring  of  land  is 
exempt  from  toll.  (8) 

By  Stat.  1  &  2  Will.  4.  c.  25.  s.  2.  no  toll  is  to  be  demanded  or  taken  for   Road  ma- 
any  horse  or  other  beast  of  draught,  or  for  any  waggon,  wain,  cart,  or  other    *"*^ 
carriage,  when  employed,  or  going  to  be  or  returning  from  having  ^been 
employed  in  the  performance  of  statute  labour  on  any  road. 

By  Stat  2  &  S  Will.  4.  c.  124.,  where,  by  any  local  act,  double  toll  shall  be   Sut  2  8oS 
imposed  on  any  waggon,  cart,  or  other  carriage,  or  any  horse  or  other  beast  ^****  *•  «•  ^24. 
drawing  the  same,  which  shall  at  the  time  of  first  passing  through  any   Amount  of  toll 

(1 )  mddUttm  (  Lord)  v.  Lambert,  1  A.  &  (3)  MotdttfiBart.)  v.  Pierttm,  4  T.  R.  104. 

E.  401.     3N.  &M.841.      Qu«re,  Whether  (4)   rett*  v.  Mi&t,  4  B.  &  A.  559. 

in  the  latter  case  the  exemption  could  hare  (5)  Hill  v.  Smithy  4  Taunt.  520.,  $ed  vide 

been  claimed  by  ecclesiaistical  persons?  Ibid.  S.  C.  10  East,  476. 

Quartf  also,  Whether  the  exemption  from  (6)  Norfolk  {Duke  of)  v.  Afyer«,  4  Madd. 

toll  claimable  at  common  law  by  ecclesiastical  83. 

.persons  and  tenants  in  ancient  demesne,  ex-  (7)  Vide  stat.  5&6  Will. 4.  c.  50.,  which 

tended  to  goods  bought  and  sold,  or  carried  consolidates  and  amends  the  laws  relating  to 

for  the  mere  purpose  of  trade?     Ibid.  highways. 

(5i)  Falmouth  (Earl  of)  ▼.  George,  2  M.  &  (8)  Rex  v.  Adame,  6  M.  &  S.  52. 
J».  457.     5  Bing.  286. 
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Gbhxballt. 


A  bridge  not  a 
highway. 

Stat.  13  GeaS. 
c.  84.  a.  6a 


Cattle  going  to 
or  returning 
from  pasture. 

Timber  car- 
riages. 


When  carriage 
of  lime  not  ex- 
empted. 


Where  alter- 
ation of  a  car- 
riage for  goodsy 
will  not  vary 
the  right  to 
toll. 


When  the  toH 
is  imposed  on 
horses  only. 


Canals. 

Rights  to  toll 
when  derived 
from  statute. 


turnpike  or  tolUgate  have  paid  single  toll  only,  such  waggon,  &c.  oo  re- 
passing through  the  same  gate  before  twelve  o'clock  at  night,  so  ladeD  as 
to  be  subject  to  double  toll,  shall  only  be  liable  to  pay  one  other  single  toll. 

A  bridge  was  held  not  to  be  a  highway  within  the  meaning  of  stat  IS 
Geo.  S.  c  84*.  s.  60.,  by  which  carriages  employed  in  carrying  materials  for 
the  repair  of  any  turnpike  road  or  public  highway  were  exempted  from  toll; 
and,  therefore,  toll  was  payable  for  a  carriage  employed  in  carrying  IIUt^ 
rials  for  the  repair  of  a  bridge  along  a  turnpike  road.  (1) 

In  a  turnpike  act,  imposing  tolls  on  horses,  &C.,  *'  cattle  going  to  or  re- 
turning from  pasture,"  and  **  hones  attending  cattle  returning  from  pastoie," 
were  exempted : — It  was  held,  that  a  horse  ridden  by  the  owner  of  tbe 
cattle  at  pasture,  in  order  to  fetch  them  from  pasture,  did  not  come  within 
either  of  the  exceptions.  (2)  But  timber  carriages,  laden  with  only  one  piee^ 
are  not  excepted  out  of  the  turnpike  acts.  (3) 

Under  an  exemption  from  toll  in  an  act  of  parliament  for  carts  carryiag 
compost,  &e^  or  any  thing  whatever  used  in  the  manuring  of  land,  the 
carriage  of  lime  is  not  exempt ;  the  words,  **  or  any  thing  whatsoever  uied 
in  the  manuring  of  land,"  being  considered  as  only  applying  to  the  carriage 
of  ploughs,  harrows,  and  such  like  instruments.  (4) 

Where  it  appeared  in  evidence  upon  an  action  of  indelntaiui  assimpfii 
for  toll,  that  a  corporation  were  entitled  by  a  general  grant  of  toll,  explaioed 
by  usage  to  be  due  for  all  commercial  goods  passing  in  and  out  of  their  eity 
on  horses,  or  in  carts  or  waggons  (that  is,  at  the  rate  of  Id.  for  emy 
horse-load,  and  2(L  for  every  cart-load  drawn  by  one  horse,  and  2d  more 
for  each  additional  horse) : — It  was  held,  that  any  alteration  of  the  cairiage 
by  which  the  goods  were  so  conveyed,  as  by  taking  them  in  stage-coaches 
instead  of  carts  or  waggons,  could  not  vary  the  right  of  toll  in  the  proportion 
of  2d,  for  each  horse  drawing  the  coach,  although  tbe  number  of  bono 
were  estimated  by  the  weight  of  passengers  rather  than  of  goods.  (5) 

By  a  turnpike  act  a  toll  was  imposed  "  for  every  hone,  &c  drawing  any 
coach,  &C.,"  with  a  proviso  that  no  penon  should  be  subject  to  pay  toll 
more  than  once  in  any  one  day,  *'  for  or  in  respect  of  any  carriage,  or  any 
horse,  ftc."  passing  through  the  gates  of  the  trust,  such  person  prodadog  t 
ticket  denoting  that  the  toll  had  been  paid  on  that  day.  In  IfSikU  r. 
Pottow(6)<t  where  toll  was  once  exacted  from  the  plaintiff  for  a  stage-coadi 
drawn  by  four  horses,  it  was  held,  that  he  was  not  liable  to  a  second  toll 
for  passing  again  on  the  same  day  with  the  same  horses,  though  drawing  a 
different  carriage,  the  toll  being  imposed  on  the  hones  only. 

Where  a  canal  is  made  punuant  to  act  of  parliament,  the  right  of  the 
proprieton  to  toll  is  derived  entirely  from  the  act ;  and  it  is  to  be  coon- 
dered,  as  if  there  was  a  bargain  between  them  and  the  public,  the  tenns  of 
which  are  expressed  in  the  statute ;  and  the  rule  of  -construction  is,  that 
any  ambiguity  in  the  terms  of  the  contract  must  operate  against  the  com- 
pany of  adventuren,  and  in  favour  of  the  public.  The  proprietors,  there- 
fore, can  claim  nothing  which  is  not  clearly  given  to  them  by  the  act  (7) 


(1)  Otmond  ▼.  Widdieombe,  2  B.  &  A.  49. 

(2)  Harrison  ▼.  Brough,  6  T.  R.  706. 

(3)  Stevent  y.  Dufffy,  4  Burr.  2258. 

(4)  King  ▼.  Gough,  2  Chitt.  655. 


(5)  CarUds{Magor9f)y.1fdm,St^ 
2.     1  Smith,  297. 

(6)  4  M.  &  Se.  595.  _. 

(7)  Stomhridgt  Canal  Camp.  r.  Wkai^ 
2  B.  &  Ad.  79S. 
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In  Stourbridge  Canal  Comp.  y.  Wheeley  (1)  it  appeared^  that  a  canal  was     GKir»aALLY. 
formed  upon  two  levels,  which  were  connected  by  a  chain  of  locks ;  upon  the  ^i,g„  ^j^,^ 
upper  level  there  was  no  lock  whatever.   By  the  act  of  parliament  for  making  tolls  cannot  be 
the  canal,  all  persons  were  at  liberty  to  navigate  thereupon  with  boats,  upon  d«"»"nded. 
payment  of  such  rates  and  dues  as  should  be  demanded  by  the  company,  not 
exceeding  the  rates  therein  mentioned ;  and,  by  another  clause,  the  company 
were  authorbed  to  take  certain  rates  and  duties  for  every  ton  of  iron  and 
other  goods  navigated  on  any  part  of  the  canal,  and  which  should  pass 
through  any  one  or  more  of  the  locks ;  and  power  was  given  to  the  owners 
of  adjoining  lands  to  use  pleasure  boats  on  the  canal,  without  paying  dues, 
so  as  the  same  did  not  pass  through  any  lock,  and  were  not  used  for  carry- 
ing goods: — It  was  adjudged,  that  this  act  gave  no  right  to  demand  toll 
for  boats  navigating  the  upper  level  of  the  canal,  in  which  there  were  no 
locks. 

Where  a  canal  act  directed,  "  that  no  boat  navigating  thereon,  which  Empty  boats 
should  not  be  capable  of  carrying  a  greater  burden  than  twenty  tons,  or  ^^Jg"* 
which  should  not  have  a  loading  of  twenty  tons  on  board,  should  be  allowed 
to  pass  through  any  of  the  locks,  unless  the  owner  or  navigator  of  such 
boat  should  pay  tonnage  equal  to  a  boat  of  twenty  tons" ;  and  it  did  not 
apjpear  that  in  any  part  of  the  act  a  boat  per  se  was  made  liable  to  any  toll, 
but  that  all  the  provisions  as  to  tolls  applied  exclusively  to  goods  conveyed 
on  the)  canal  :-^- It  was  holden,  that  the  clause  in  question  was  confined  to 
boats  carrying  some  loading,  and  did  not  attach  upon  an  empty  boat  pass- 
ing through  the  locks.  (2) 


2.  By  whom  the  Action  can  or  cannot  bb  maintained. 

It  is  almost  needless  to  observe,  that  the  grantor  of  the  toll  is  the  person   By  whom  thjb 
by  whom  the  action  should  be  instituted,  when  the  irnintee  has  been  euilty   ^"'°*  ^^^ 
of  a  default.  maiiitaimed. 

A  corporation  aggregate  can  maintain  assumpsit  for  the  use  and  occupa-   Corporations, 
tion  of  buildings,  or  lands,  or  tolls,  though  they  did  not  grant  the  tolls  to  the 
occupier  by  any  instrument  under  their  common  seal.  (3) 

Generally  speaking^  a  mere  servant  or  agent,  with  whom  a  contract  is  Servahu  or 
expressed  to  be  made  on  behalf  of  another,  and  who  has  no  direct  beneficial  ^^^^' 
interest  in  the  transaction,  cannot  support  an  action  therein  (4) ;  conse- 
quently, where  A.,  by  a  memorandum  in  writing  signed  by  himself  only, 
agreed  in  writing  to  pay  the  rent  of  certain  tolb,  which  he  had  hired  to  the 
treasurer  of  certain  commissioners,  it  was  decided,  that  no  action  for  the 
rent  could  be  supported  in  the  name  of  ^the  treasurer,  the  contract  being  in 
legal  contemplation  with  the  commissioners,  and  to  pay  them.  (5) 

(1)  2  B.&  Ad.79S.  26a     Carmariluti  {Mayor  of)  ▼.  LewU^  6 

(2)  Leedi  ahd  Liverpool  Canal  Navigation     C  &  F.  608. 

Camp^  ▼.  Hustler,  2  D.  &  R.  556,    1  B.  &  C.  (4)  Evans  v.  Evans,  1  H.  &  W.  289. 

424.,  oremiling  HoUinskead  y,  Liverpool  and  (5)  PigoU  v.   Thompson,  3  B.  &  P.  147., 

I^eeds  Canal  Comp.  2  B.  &  A.  66,,  et  vide  act  vide  etiam  diet.  Mansfield  C.  J.  in  Bowen  v. 

59  Geo.  S.  c.  cr.  Morris,  2  Taunt.  381. 

(3)  Stafford  (Mayor  qf)  y.  TiB,  12  Moore, 
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DxCLAaATIOW 
AND  PlKAI>- 
INGS. 

FoftM  or  Ac- 
tion. 


Variance. 


Case. 


Case  the  proper 
action  for  fraud 
upon  the  toll. 

Trover  for  ex- 
cess of  toll. 


Debt. 

Demise  not 
under  seal. 

Duress. 


Distress. 


3.  Declaration  and  Pleadings. 

In  actions  for  disturbance  of  franchises,  or  snbtraction  of  tolls  (1),  fer- 
ries  (2),  and  offices  (3),  the  declaration  should  state  the  possessory  iDtemt 
of  the  plaintiff;  and  that  by  reason  thereof  he  was  entitled  to  the  right,  in 
the  exercise  of  which  he  had  been  disturbed.  (4) 

Generally  in  actions  of  tort  the  plainti£P  can  succeed,  although  be  only 
prove  a  part  of  his  complaint;  but  in  prescribing  for,  or  otherwise  stating  a 
right  to  tolls,  &C.,  it  is  judicious  to  avoid  claiming  or  stating  more  than 
constitutes  the  subject-matter  of  the  particular  dispute^  for  by  this  pre- 
caution a  variance  may  be  avoided.  (5) 

Case,  being  the  general  remedy  for  disturbing  a  party  in  the  enjoyment  of 
an  easement  (6),  can  be  maintained,  although  the  right  to  the  easement 
be  conferred  by  a  written  agreement,  and  which  stipulates  for  its  esjof- 
ment  (7) ;  it  therefore  lies  for  disturbance,  obstruction,  or  other  injuries, 
to  offices,  franchises,  ferries,  markets,  or  tolls,  or  for  not  grinding  at  an 
ancient  mill,  &c.  (8) 

An  action  on  the  case  is  the  proper  remedy  for  a  fraud  upon  the  toll  of 
a  market.  (9) 

Where  a  toll  of  com  had  been  customarily  taken  by  dipping  into  the  sack) 
so  as  to  bring  out  a  certain  quantity,  and  the  collector  varied  from  the 
proper  mode  (by  sweeping  instead  of  lifting  the  toll),  so  as  to  take  more: 
— It  was  held,  that  trover  lay  against  him  for  the  excess.  (10) 

Debt  is  sustainable  for  tolls,  and  also  for  port  duties.  (11) 

Though  a  demise  of  tolls,  unless  under  seal,  is  void,  yet^  after  the  benefieial 
occupation  thereof,  assumpsit  or  debt  lies  for  the  rent.  (12) 

Assumpsit  is  maintainable  where  a  toll  keeper  exacts  an  illegal  toll  (IS) 
— for  money  due  for  tolls,  or  to  recover  the  value  of  goods  which  should 
have  been  rendered  in  specie  for  toll ;  but  in  such  case  the  declaration  most 
state,  that  the  goods  were  of  some  certain  value.  (14) 

A  distress  or  seizure  for  tolls  must  be  pleaded  specially.  (15) 


(1)2  Saund.  113.  (a.),  172.  (o.),  «. 
1.  Tewheabury  {Bailiffs  of)  v.  Dttton,  6 
East,  438.  (a.)  n.  Drake  ▼.  Wiglfworih^ 
'Willes,  654.  Eaeot  v.  Lanreny,  Owen, 
109.  Dent  y.  Oliver,  Cro.  Jac.  43.  Stam- 
ford (  Corporation  of)  v.  Pawiettf  1  C.  &  J. 
57. 

(2)  Peter  v.  Kendal,  6  B.  &  C.  708.  Bli*- 
aett  y.  Jlart,  Willes,  508.  2  Saund.  114. 
172.  n.  1.  Trotter  v.  Harrie,  2  Y.  &  J. 
285. 

(3)  Bithop  of  SarunCt  case,  10  Co.  59. 
(b.)  Ferrer  y.  Jokneon,  Cro.  Elix.  335. 
Strode  v.  Byrt,  4  Mod.  422. 

(4)  1  Chitt.  PI.  381. 

(5)  2  ^und.  172.  n.  I.  Tewkesbury 
{BaiUffi  of)  V.  BriekneU,  1  Taunt.  142. 
Morewood  v.  ffbod,  4  T.  R.  160.  Bull. 
N.  P.  59.  (a.)  1  Camp.  315.  n.  Rex  v. 
Buckingham  {Marquie  of),  4  ibid.  189. 
Brook  ▼.  WiUet,  2  Hen.  Black.  234.  17  Via. 
Abr.  Prescriptions,  280.  [W.].  1  Chitt. 
PI.  377. 


(6)  Matt  ▼.  <7ooAoii,  3  WUs.  S48.    Or- 
beU  V.  Paekington,  6  B.  &  C.  273.    9  D.* 
R.265. 

(8)  Com.  Dig.  Action  on  the  Case.  »»• 
turbance  (A.  6.).  Ibid.  Nuisance  (1XI.> 
Keebk  v.  Hiekeringill^  11  East,  576.  «. 

(9)  Blakey  v.  DinadaU,  Cowp.664. 
00)  iVonwm  V.  ^«tf,  2  a  &  Ad.  190- . 

(11)  Com.  Dig.  Debt  (A.  9.>  1  CWt 
PI.  109. 

(12)  Carmarthen  (Mayor  of  )  r.  U9*^J 
C&P.  608.  Birdv.  Higginm»,lii'^^- 
61. 

( 13)  Pareont  ▼.  Bkmdy,  Wigbtr. «. 

(14)  Beading  (Mayor of)  x.aai*e,4lL^ 

A.  268.     FabMMth  (Emi  of)  t.  hiftm,  6 

B.  &  C.  385.     9  D.  &  R.  452. 

(15)  rtniewtome  T.  jPfcfcm  I  Li  B«y**^ 
384.  Cartb.  357.  1  Chitt  PL  502.  1^ 
mwOi  (Mayor  of)  ▼.  Eatm,  S  £bIIi  1  w 
Wilkee  V.  Kirby,  2  Lutw.  151ft 
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A  plea  of  prescription  in  trespass  for  a  toll  through  the  streets  of  Dbclakation 
Gainsborough,  in  consideration  of  repairing  certain  streets  there: — was  ^^'^  P"^»- 

held  bad,  because  it  did  not  say  that  the  defendant  repaired  all  the  streets    

there,  and  for  all  that  appeared,  the  plaintiff  might  be  passing  through  a  I^«f<^^'^«  Pl«a- 
street,  which  he  did  not  repair.  (1 ) 

In  a  plea  to  an  action  of  covenant  for  rent  due  for  turnpike  tolls,  it  was 
stated,  that  before  it  became  due,  the  trustees  on  &c.  entered  into  and  upon 
a  certain  part  of  the  tolls,  and  then  ejected,  expelled,  put  out,  and  removed 
the  defendant  from  the  possession  thereof,  and  kept  and  continued  him  so 
ejected,  &c.  from  thence  hitherto ;  to  which  it  was  replied,  that  the  trustees 
did  not  enter  into  or  upon  the  said  part  of  the  tolls,  or  eject,  &c.  the  defend- 
ant from  the  possession  thereof  modo  et  formd: — It  was  holden  bad  on 
special  demurrer,  as  putting  in  issue  not  only  the  expulsion,  which  was  the 
only  material  allegation  of  the  plea,  but  also  the  entry,  which  was  imma- 
terial. (2) 


4.  Evidence.  Evidehci. 

In  an  action  of  replevin  brought  to  try  the  right  of  the  corporation  of  Right  to  begin. 
Limerick  to  certain  tolls,  there  were  several  issues,  all  of  which  lay  on  the 
defendant  except  one,  which  was  joined  upon  an  averment  by  the  plaintiff, 
that  the  defendants  had  detained  the  distress  for  an  unreasonable  time. 
The  issue  lying  on  the  plaintiff,  he  insisted  on  the  right  to  open  the  case 
generally  on  all  the  issues,  and  to  the  reply ;  but  the  judge  at  Nisi  Prius 
having  ruled  against  the  plaintiff,  the  defendant  opened  the  case  generally, 
replied,  and  obtained  a  verdict  Upon  an  application  to  set  aside  the  verdict 
on  such  grounds  it  was  refused.  (8) 

An  old  deed  between  a  public  body  claiming  tolls  and  others  liable  Ancient  deed, 
thereto,  regulating  the  amount  of  payment,  is  evidence  of  the  existence  of 
the  tolls.  (4) 

In  the  case  of  customs  or  tolls,  verdicts,  whether  modem  or  ancient,  Judgments  in 
respecting  the  same  custom  or  toll,  are  evidence  between  other  parties.  (5)    Sr*'***^ 

Depositions  relating  to  a  question  of  custom  or  tolls,  upon  which  hearsay  between  third 

would  be  good  evidence,  may  be  read  against  a  person  who  was  no  party  P^nons. 

to  the  former  suit  (6)    So  a  deposition  taken  in  a  cause  between  other  l^«P<»*jf"»  "* 

^  ^  a  cause  be- 

parties  will  be  admitted  for  the  purpose  of  contradicting  what  the  same  tween  third 
witness  swears  at  a  trial.  (7)  persona,  admis* 

An  issue  having  been  joined  as  to  the  right  of  the  corporation  of  Lime-  ^.  *  . 
rick  to  toll  traverse  over  the  locus  in  quo^  it  was  proved  on  the  part  of  the  ^ence  to  go  to 
defendants,  that  the  toll  in  question  had  been  constantly  received  from  time  the  jury  of  a 
immemorial.    There  was  also  evidence,  that  before  the  reign  of  King  John  *°   traverse. 

(1)  TVimafi  V.  Walgham,  2  Wils.  296.  nominal  damages  only  could  be  required. 

(2)  Palmer  ▼.  Gooden,  7  M.  &  W.  486.  Ibid. 

(3)  I^oiu  V.  FttzgeraUf  Smith  Be  Batty  (4)  Brttt  f,  Bedtt,  M.&M.416. 
(Irish),  405.     QMsre,  Whether  the  plaintiff  (5)  London  (City  of)  ▼.  Qerke,  Cartb. 
if  be  had  so  insisted  at  the  trial,  would  have  181.     Bull.  N.  P.  233.  (a.) 

been  entitled  to  open  the  case  on  the  single        (6)  Bull.  N.  P.  238.  (a.),  239.  (a.) 
issue  lying  on  him,  that  isnie  going  only  to        (7)  Ibid, 
the  amount  of  damages,  in  a  case  iu  which 
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EVIDKNCX. 


Payment  under 
duress. 

Competency 
and  incompe- 
tency of  wit- 
ness. 


the  citizens  of  Limerick  had  lands  within  their  libertiee,  and  that  the  iocus 
in  quo  was  held  from  them  in  burgage  tenure  more  than  200  years  ago :  — 
It  was  held,  that  these  facts  per  se  were  evidence  to  go  the  jury  of  the  exist- 
ence of  a  toll  traverse,  and  were  rightly  left  to  them  as  such ;  for  that  where 
there  are  facts,  which  will  give  a  rightful  origin  to  a  toll  as  toll  traverse,  the 
taking  of  it  may  be  referred  to  that  right  (1) 

The  plaintiff  can  shew,  that  he  has  been  compelled  by  duress  to  pay  the 
money  to  the  defendant,  as  to  the  toll  keeper  of  a  turnpike  gate.  (2) 

In  an  action  for  toll  claimed  on  a  public  road,  persons  who  have  refused 
to  pay  the  toll  are,  from  necessity,  competent  to  give  evidence  against  the 
claim,  notwithstanding  their  interest  in  the  result  of  the  cause,  because  the 
claim  is  in  the  nature  of  a  public  right  in  which  all  the  king's  subjects  are 
interested,  and  no  other  evidence  can  be  reasonably  expected  than  that  of 
persons  from  whom  toll  had  been  demanded.  (3) 

A  fisherman  frequenting  the  cove  has  been  holden  not  to  be  a  competent 
witness  to  disprove  the  existence  of  the  custom,  because  he  had  an  imme- 
diate interest  in  the  event  of  the  suit;  for,  if  the  defendant  obtained  a 
verdict,  the  witness  would  thus  be  protected  from  the  consequences  of  the 
non  payment  of  tolls  by  himself.  (4) 


Distress  yovl 
Tolls. 

Under  bye- 
laws. 


Mere  claim  of 
right  will  not 
oust  the  juris- 
diction  of  jus- 
tices. 

Where  trams 
cannot  be  dis- 
trained. 


5.  Distress  for  Tolls. 

The  penalties  imposed  by  bye-laws  are  also  frequently  recoverable  by 
distress,  but  this  is  only  when  the  bye-law  itself  enacts,  that  the  penalty  shall 
be  levied  by  distress^  or  where  there  is  a  prescription  for  levying  it  in  that 
manner.  (5)  A  distress  cannot  be  made  for  the  toll  of  goods  fraudulently 
sold  out  of  the  market  to  avoid  the  toll,  the  only  remedy  of  the  party 
injured  being  a  special  action  on  the  case.  (6)  In  the  case  of  a  distress  for 
tolls,  either  the  thing  for  which  the  toll  is  due  may  be  taken,  as  a  horse  for 
a  toll  thorough  (7)»  or  a  part  of  it,  as  a  cable  or  anchor  for  the  toll  of  a 
ship  (8),  or  a  sheep  for  the  toll  of  the  whole  flock.  (9) 

A  mere  claim  of  a  right  to  take  certain  tolls,  without  shewing  clearly 
that  it  is  a  bond  fide  claim,  is  not  sufficient  to  oust  justices  of  the  juris- 
diction to  convict  for  taking  them  improperly.  (10) 

A  canal  company  were  authorised  by  stat  32.  Geo.  3.  c  102.  to  demand 
and  sue  for  certain  tolls  upon  the  carriage  of  goods,  in  respect  of  which  any 
such  tolls  ought  to  be  paid,  and  to  distrain  or  detain  the  same  until  payment 
was  made  of  such  tolls,  and  for  all  arrears  of  the  same  then  due  from  the 
owner  of  such  carriage  or  goods ;  and  in  case  such  distress  should  not  be 
redeemed  within  five  days,  to  appraise  and  sell  the  same,  as  in  a  case  of  a 
distress  for  rent ;  but  they  were  not  expressly  authorised  to  levy  any  toll 
upon  carriages :  —  It  was  held,  that  trams  could  not  be  distrained  for  arrears 


(1)  Lyont  y.  Fitzgerald,  Smith  &  Batty 
(Irish),  405. 

(2)  Feamley  v.  Morleyy  5  B.  &  C.  25. 
(S)  Lancum  y.  LooeU,  9  Bing.  465.   Phil- 

lipps'  £▼.  139. 

(4)  Falmouth  (Earl  of)  v,  George,  2  M.  8c 
P.  457.  5  Bing.  286.,  vide  anti,  1726— 
1758.  tit.  EviDSMCE. 


(5)  Bradby  on  Distress,  135.,  sed  vide 
Adky  ▼.  Reeves,  2  M.  &  S.  6a 

(6)  Blahey  v.  Dinsdale,  Cowp.  661. 

(7)  Harriwn  ▼.  Brough,  6  T.  R.  706. 

(8)  Prideaux  v.  Wame,  2  Ler.  96. 

(9)  Smith  V.  Shephard,  Cro.  Elis.  7ia 

(10)  Hex  V.    Hampshire  {Jwstuxs  o/X  9 
Dowl.  P.  a  47. 
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of  tolls  due  from  the  owners  for  goods  carried  in  them,  if  they  were  not    Dxwmss  for 
carrying  goods  of  such  owners  at  the  time  of  the  distress.  (1)  1 

The  foregoing  statute  also  enacted,  that  any  action  brought  for  any  thing 
done  in  pursuance  of  its  provisions,  or  in  execution  of  the  powers  and  autho- 
rities granted  by  it,  should  be  brought  within  six  calendar  months  next  after 
the  fact  committed :  —  It  was  held,  that  a  distress  similar  to  that,  to  which 
allusion  has  been  recently  made,  was  a  thing  done  in  pursuance  of  the  act ; 
and  that  where  an  owner  of  trams  let  them  to  a  third  person,  and  during 
such  letting  they  were  iDegally  distrained  for  arrears  due  from  the  person 
hiring  while  not  carrying  such  person's  goods,  and  afterwards  sold,  such 
owner  might  sue  within  six  months  from  the  time  of  sale  on  a  count  com- 
plaining of  injury  done  to  his  reversionary  interest  by  the  seizure  and 
sale.  (2) 

The  Swansea  Canal  Act  (84  Geo.  3.  c  cix.)  gives  the  company  tolls  for  When  right  to 
all  goods  carried  along  the  canal,  which  tolls,  if  not  paid  upon  demand,  they  J®^^  confined 
are  empowered  to  recover  by  action,  or  they  may  seize  the  goods  or  other  the  canal, 
things  in  respect  whereof  such  rates  ought  to  have  been  paid,  and  the  boat 
or  other  vessel  laden  therewith,  and  to  detain  the  same  until  payment  of  such 
rates,  and  all  arrears  due  from  the  owner  of  the  boats  ;  and  if  such  goods 
be  not  redeemed  within  seven  days  after  the  taking  thereof,  the  same  are 
to  be  appraised  and  sold  as  in  case  of  a  distress :  —  It  was  holden,  that  this 
clause  did  not  empower  the  company  to  sell  the  boats ;  and  that  their  right 
to  seize  was  confined  to  the  limits  of  the  canals  and  that  therefore  they 
were  not  authorised  to  seize  goods  after  they  have  been  landed.  (3) 

(I)  Jenkim  y.  C^wAe,  1  A.  &  £.  372.  n.  (3)  Fraser  v.  Swansea  Canal  Camp,  3  N. 

C2)  Ibid.  &  M.  391. 
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TRESPASS. 

1.  Defined,  p.  2629. 

2.  Where  Trespass  can  or  cannot  be  maintained,  pp.  2629 — ^2632. 

Real  pkopcrtt  —  The  property  mvst  be  tangible  —  Wrongjid  intent  need  mot  exUt 
—  luowfid  entry  bnt  a  mbsequent  abute  —  ffhen  svbtequent  act  it  a  trtMpaat,  a 
wrongful  intent  vriU  be  assumed-^  The  mbtequent  act  mutt,  in  order  to  reuder  the  ari- 
ginal  act  a  treepaee,  be  in  ittelf  forcible  —  Tretpaet  lice  for  moet  illegal  taiimgt  — 
IFhen  dietreta  hat  ceated  to  be  lawful  —  Tretpatt  liet  for  tm  illegal  dittrest  fir 
tithet  —  WrongfiJly  continuing  a  buUding  on  the  land  of  another —  One  joint  ttnant 
or  tenant  in  common  injuring  the  land  of  hit  eo'tenant  —  Pkrsonai.  njotmurr  — 
Taking  or  injuring  pertonal  property  —  Animals  ferae  naturae  —  Wrongful  odt 
committed  to  pertonal  property  when  in  the  lawful  adoerte  pottettiom  of  a  wrong- 
doer. 

3.  By  whom  and  against  whom  Trespass  lies,  pp.  2632 — 2639. 

RcAL  PKOPCRTT  —  Dittinctiout  between  pertonal  and  real  property  as  to  the  right  tf 
the  owner  —  T%e  gist  of  the  action  is  the  injury  to  the  possession  —  Actual  and  ex- 
elusive  possession  without  a  legal  title  is  sufficient  agamtt  a  wrong-doer  — 
'  having  an  exclusive  right  to  dig  turves —  ^  a  party  having  a  legal  title  to  lamdf 
thereon  with  intent  to  take  possetsion,  he  can  maintain  trespast  against  a 
wrongfully  in  pottettion  —  When  the  interett  of  the  pottettor  is  temporary  —  T%e 
daughter  or  the  tervant  of  an  occujner  of  a  houte  can  maintain  trespass  against  a 
perton  who  wrongfully  entert  —  Overteert  acting  under  ttatt,  59  Geo.  3.  c  IS.  and 
1-  &  2  Will  4.  c.  42.  —  Tenant  at  will  —  By  parton  for  damage  to  tambstonet  -r- 
AU  who  direct  or  (usitt  in  tretpatt  can  be  made  defendantt  —  Partnert  —  Smsbamd 
and  wife  —-  Owner  of  animalt  mansuetae  naturas  •^-  By  whom  tkkspass  cur- 
MOT  Bi  MAINTAIN  CD  —  Mcrt  right  of  entry  —  Parton  before  indrndian  —  A> 
rithioner  in  respect  of  a  pew  —  Vendee  of  a  growing  crop  of  grass —  PsasoNAi. 
PROPcaTT —  Plaintiff  must  have  an  actual  or  eonstrudive  possession — Finder  ef 
an  article  can  maintain  trespass  against  any  perton  but  the  owner  —  Tenant  fir 
yeart  againtt  a  ttranger  for  cutting  down  treet  —  He  who  hat  the  absolute  or  genenl 
property,  may  tupport  the  action,  although  he  never  had  the  adbtal  pottettion  — 
Bailee  who  hat  an  authority  coupled  with  an  interett  —  Bailee  who  has  only  a  ban 
authority  —  Bailee  killing  a  beast  —  H'hen  the  right  ofpossettion  is  in  rtvettion — 
Atsignees  of  a  bankrupt  —  Mere  misuser  by  one  tenant  in  common  —  When  n^wy 
has  arisen  from  accident  ~—  Injuries  to  tbk  nasoN. 

4.  Declaration,  pp.  2639— 2641. 

Fenne  —  The  trespass  thould,  not  be  stated  by  way  of  recital —  The  day  —  Sty, 
Gen.  H.  TAWilL^.V.  t,  1.  —Locus  in  qao —  Taking goods  — Taking 


5.  Pleadings,  pp.  2641—2650. 

"  Not  guilty  "  —  When  defendant  should  demur —  Effect  of  **not  guilty  •  u 
patt  quare  clausum  fregit  —  Plea  of  *<  iu>t  guilty  "  and  payment  of  wumey  itdo 
court  to  the  whole  action,  will  not  be  cdlowtd —  Variance  in  the  destription  eftks 
locus  in  quo  is  admittible  as  a  defence,  under  the  general  issue —  TVeipofs  de 
bonis  asportatis — Property  of  the  goods  in  the  plaintiff,  must  be  tpeeiaOy  denied-- 
Right  of  common  —  Beg.  Gen.  H.  T.  4  Will.  4.  —  Liberom  tsnbmbntitx  — 
License  —  Justification  —  Process —  Accord  anc  satisfaction  —  Estoppxi 
—  Tender  of  amends  —  Statute  of  Limitations. 

6.  Evidence,  pp.2650 — ^2654. 

Right  to  begin  —  If  a  party  plead  the  general  ittue  under  a  statute,  he  can  pruts 
hit  whole  defence  —  When  the  plaintiff  hat  a  right  to  the  trial  of  all  the  itsmet  — 
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Permiuive  enjoyment  ^~  When  drfendant  cannot  eet  «p  property  in  a  ttroMger 
against  the  plaintiff's  poeteasion — Plaintiff  tnay  prove  a  trespase  at  any  time  before 
action  brought —  ffhen  a  joint  trespass  is  ailegai  and  proved,  plaintiff  cannot  elect 
to  go  upon  a  separate  trespass  against  one  —  Judgment  of  Lord  Lyndhurst  in  Tait 
o.  Harris  —  Object  of  the  description  of  the  locus  in  quo  in  the  declaration  — 
Judgment  of  Mr.  Justice  Patteson  in  Bassett  v.  Mitchell  —  Stat,  11  Geo,  2.  c.  19. 
«.  21 .  —  Judgment  of  Mr,  Justice  Rooks  in  Vaughan  v,  Davis  —  ^at,  3^4 
Will,  4.  c.  42.  s.\,  —  Overseer  under  "  not  guiUy,**  can  prove,  that  the  distrained 
goods  did  not  bdong  to  the  plaintiff —  When  license  cannot  be  proved,  it  not  having 
been  pleaded  by  way  of  replication  —  Under  plea  of  liberum  teDementum  tite 
defendant  is  not  liMe  to  prove  the  whole  of  the  close  to  be  his  property  ~  Where 
plea  o/*  liberum  tenementum  not  supported  by  proof  of  acts  of  ownership  for  less 
than  twenty  years  —  If  plaintiff  when  he  new  assigns  give  evidence  of  only  one 
trespass,  he  is  bound  to  shew  it  is  a  different  one  from  that  mentioned  in  the  plea 

—  In  a  proof  of  boundary  where  reputation  is  evidence,  a  verdict  between  third 
parties  is  evidence  —  Fraudulent  sale  —  Incompxtxmcy  op  witness. 

7.  Stay  of  Proceedings  —  New  Trial  —  Damages  —  Costs  —  Judg- 
ment AND  Execution,  pp.  2654 — 2657- 

Stat  or  raocEiDiNcs  —  Nxw  trial — Damaoxs — Stat,  3^4  WilL  ^,  c,  42. 
s.  29.  —  A  recovery  of  damages  against  a  coUrespasser  is  not  admissible  —  Thking 
goods  in  a  place  to  which  the  procest  does  not  run  —  Cutting  into  the  plaintiffs 
dose  and  carrying  away  the  soil'—'  When  jury  are  justified  in  giving  damages  to 
the  full  amount  of  tlte  valuation  of  the  property  taken  —  When  nominal  daanages 
should  only  be  found  —  When  a  jury  ctmnot,  in  estimating  the  damages,  take 
into  consideration  a  debt  due  to  the  defendant — Where  the  jury  cannot  asseu 
contingent  damages  without  the  assent  of  the  defendant  — -  Costs  —  Stat.  3^4 
Viet.  e.  24.  —  Reg.  Gen.  H,  T.  4  Witt.  4.  «.  7.  —  Stat.  3^4  VitA.  e.  24.  s.  2. 
applies  to  all  actions  of  trespass  and  trespass  on  the  ease  —  Certifieate  by  under" 
sheriff  under  stat.  3^4  Vict.  c.  24.  s.  2.  that  the  trespass  was  malicious —  When 
plaintiff  entided  to  costs  from  the  defendant  not  having  inserted  in  the  margin  of 
his  plea  **by  ^atute  **  —  Where  defendant  hae  a  verdict  on  one  of  two  pleas  — 
When  a  successful  defendant's  costs  will  be  set  off  against  the  costs  of  the  plaintiff 

—  Certificate  of  arbitrator  —  When  defendant  not  entitled  to  the  general  costs  of 
the  cause  after  payment  of  money  into  court,  and  the  entry  of  a  nolle  prosequi  -— 
Plaintiff  refusing  amends  and  then  accepting  it,  is  not  entitled  to  costs  aftu  re- 
fusal —  Judgment  and  BxzcuTioNt 


1.  Defined. 

Trespass  in  the  most  extensive  sense  means  any  injury  arising  to  another's  Dotned. 
person  or  property  from  the  misfeasance  or  act  of  another ;  and,  therefore, 
all  such  injuries,  though  they  assume  different  names,  are  in  fact  actions  of 
trespass. 

Where  the  act  b  wilful  and  the  injury  immediate,  trespass  is  the  only 
remedy.  But  where  the  act  is  not  wilful,  but  the  result  of  negligence, 
trespass  or  case  (1)  will  lie  at  the  option  of  the  plaintiff,  even  though  the 
injury  be  immediate.  (2) 


2.  Where  Trespass  can  or  cannot  be  maintained.  Wheex  Teks* 

PASS  CAN  OK 

It  has  been  previously  stated  where  trespass  can  or  cannot  be  main-  cannot  be 
tained  for  adultery  (3),  assault  and  battery  (4).  common  (5),  mesne  profits  (6)^  maintained. 


(1)  Anti,  1003.  tit.  Case. 

(2)  Moreton  v.  Hardern,  4  B.  &  C.  223. 

(3)  Anti,  6—28. 


(4)  Anti,  208—228. 

(5)  Ant^,  1027—1052. 

(6)  Anti,  1490—1497. 
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Whsre  Tees- 

rA8S  CAM  OR 

cannot  bk 
maintainkd. 

Rkal  Pro- 
rx&Tr.  (7  ) 

The  property 
must  be  tangi- 
ble. 

«  Close  "de- 
fixied. 


Wrongful  in- 
tent need  not 
exist. 


Lawful  entry 
but  a  subse- 
quent abuse. 


When  subse- 
quent act  is  a 
trespass,  a  • 
wrongful  intent 
will  be  as- 
sumed. 

The  subse- 
quent act  must, 
in  order  to 
render  the 
original  act  a 
trespass,  be  in 
itself  forcible. 

Trespass  lies 
for  most  Illegal 
takings. 

When  distress 
has  ceased  to 
be  lawful. 


fishery  (1)»  game  (2)»  false  imprisoDment  (3),  malicious  arrest  (4),  malicious 
prosecution  (5)»  and  seduction.  (6) 

Trespass  lies  to  recover  damages  for  an  illegal  entry  upon,  or  an  imme- 
diate injury  to,  real  property  corporeal  in  the  possession  of  the  plaintiflr.  (8) 

It  is  not  requbite  to  support  trespass,  that  the  property  should  be  fenced 
from  the  adjoining  land. 

The  nature  of  the  real  property  affected  must  in  general  be  something 
tangible  and  fixed,  as  a  house,  a  room,  outhouse,  or  other  buildings  or  land ; 
but  the  term  <<  close "  is  technical,  and  signifies  the  interest  in  the  soil* 
and  not  merely  a  close  or  inclosure  in  the  common  acceptance  of  that 
word.  (9) 

It  is  not  requisite  to  maintain  trespass  that,  in  committing  the  tort,  there 
should  be  a  wrongful  intent  (10) 

If  the  entry  be  not  for  a  justifiable  purpose  this  action  lies,  however 
unintentional  it  may  be  (1 1),  notwithstanding  that  the  locus  in  quo  be  nn- 
inclosed (12),  or  that  the  door  of  the  house  be  open;  and  even  shootii^ 
at  and  killing  game  on  another  s  land,  though  without  an  actual  entry,  is  in 
law  an  entry.  (13) 

Though  the  entry  were  lawful,  yet  by  a  subsequent  abuse  of  an  authority 
in  law  to  enter,  as  to  distrain  &c.  (except  for  rent  or  poor's  rates  (14),  or 
under  the  Turnpike  Act  (15)),  the  party  may  become  a  trespasser  aB 
initio.  (16)  Thus,  in  the  case  of  distress  damage  feasant,  a  subsequent  con- 
version of  the  goods  renders  the  original  seizure  illegal.  (17) 

If  the  subsequent  act  be  a  trespass,  the  law  assumes,  that  the  party 
did  not  enter  for  the  purpose  alleged  in  the  plea,  but  for  the  purpose  of 
committing  the  trespass.  (18) 

But  the  subsequent  act  must,  to  render  the  original  entry  a  trespass,  be 
in  itself  forcible,  and  an  act  of  such  a  nature,  that  trespass  would  lie,  if  no 

■  

authority  or  right  existed ;  and  therefore  a  sheriff,  acting  under  aL^fierifaeioi, 
is  not  a  trespasser  cA  initio,  merely  because  he  extorts  more  than  he  was 
justified  in  levying.  (19) 

Trespass  lies  for  most  illegal  takings  (20),  and  it  is  the  proper  form  of 
action,  if  a  person  continue  on  the  premises  of  another  to  keep  possession  of 
distrained  goods  after  the  distress  has  ceased  to  be  lawful.  (21) 


(1)  Anti,  1942—1950. 

(2)  i^n/^,  2002— 2016. 
(S)  Anti,  2017—2046. 

(4)  Anti,  2265—2273. 

(5)  Ami,  2274—2289. 

(6)  Antiy  2351—2357. 

(7)  Vide  post,  tit  Water  and  Water- 
COURSES  ;  et  etiam,  tit.  Wat. 

(8)  Haward  v.  Banket,  2  Burr.  1114. 
Harker  ▼.  Birkheck,  3  ibid.  1556.  Jones  v. 
MaunseH,  Doug.  302.  Rex  ▼.  WatMon,  5 
East,  485.  Doe  d.  Foley  v.  ffUaon,  1 1  ibid. 
56.    7  Bac.  Abr.  Trespass  (C),  €56. 

(9)  Stammen  v.  Dixon,  7  East,  207. 
Lade  (Sir  John)  ▼.  Shepherd,  Str.  1004. 
Harrison  v.  Parker,  6  East,  154.  Goodtitle 
d.  Chester  v.  AlAer,  1  Burr.  1 33. 

(10)  Basdy  v.  Clarkson,  3  Lev.  37.  Co. 
veU  V.  Laming,  1  Camp.  497.  Colwia  v. 
Beeves,  2  ibid.  57C. 


(11)7  Bac  Abr.  Trespas  (F.)^  674.  9 
Rol.  Abr.  Trespass  (X.),  555. 

(12)  Stammers  t.  Dixmu  7  East,  907. 

(13)  KebU  ▼.  HickringiO,  1 1  Mod.  74.  isa 
Pickering  v.  Rndd^  1  Stark.  58.  Qnm^  If 
shooting  over  another's  laud  be  a  tresfMBs  ? 
Ibid. 

(14)  WaOace  ▼.  ETtng,  1  Hen.  Black.  IS. 

(15)  Stat.  3  Gea  4.  c.  126.  •.  144. 

(16)  7Bac.  Abr.  Tn9EpaaB(B.).64&   Sx 
Carpenters*  ease,  8  Co.  1 46.     Beed  r.  Barn- 
son,  2  Vf.  Black.  1218.    Com.  Dig.  Trespass 
(C.  2.).     Taylor  v.  Cole,  3  T.  R,  292.    a<r. 
land  V.  Govett,  5  B.  &  C.  488. 

(17)  Dye  ▼.  Leatherdale,  3  WiU.  Sa 

(18)  Shorland  \,  Govett,  5  B.BtC^S* 

(19)  Ibid. 

(20)  Backham  ▼.  Jesup,  3  Wil&  336.,  ride 
anti,  1363—1369.  tit.  Distrkss. 

(21)  Ladd  v.  Thomas,  12  A.  &  £.  117. 
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In  Ckarhton  v.  Alway(l)  the  plaintiff,  being  vicar  of  E.  and  owner  Whxeb  Tass- 

and  occupier  of  the  vicarial  tithes,  and  being  also  occupier  of  the  rectorial  'ankot^k* 

tithes  which  belonged  to  B.,  and  on  which  the  land  tax  had  been  redeemed,  MiiiNTAiKKD. 

was  assessed  to  the  land  tax  in  a  eross  sum  for  the  vicarial  and  rectorial  tithes.  Z  ~. 

__,,  ,  ,,,  i^.j  Jilt      Trespass  lies 

The  whole  sum  up  to  the  quarter  day  then  last  past,  bemg  demanded  by  the  f^r  an  illegal 

defendant  who  was  the  collector,  the  plaintiff  refused  to  pay  the  sum  at  which  distress  for 
the  rectorial  tithes  had  been  redeemed,  but  paid  the  residue  of  the  assess- 
ment    The  collector  distrained  on  him  under  stat.  38  Geo.  3.  c  5.  s.  17.  Stat.  38  Geo.  3. 
for  the  amount  withheld ;  but  the  distress  warrant  did  not  specify  the  pro-  ^*   '  ' 
perty :  —  It  was  held :  —  that  the  distress  was  illegal,  as  being  for  a  sum 
not  due; — that  the  fissessment  should  have  separated  the  tithes  belonging 
to  different  proprietors  under  stat  20  Geo.  3.  c.  17.  s.  3. ;  —  that  trespass 
lay  for  the  distress; — that  the  plaintiff  was  not  bound  to  appeal  under  stat. 
38  Geo.  3.  c.  5.  s.  8. ;  — and  that  the  demand  having  been  made  for  a  sum 
alleged  to  be  due  for  a  quarter  then  expired,  the  defendant  could  not  justify 
the  distress  by  shewing,   that  a  sum  was  due  at  the  expiration  of  the 
current  quarter  for  vicarial  tithes,  which  would  cover  the  sum  distrained 
for.  (2) 

Where  the  defendant  seized'  and  converted  the  goods  of  the  plaintiff 
before  the  latter  was  discharged  as  an  insolvent,  it  was  held,  that  after  his 
discharge,  the  plaintiff  might  maintain  trespass  to  recover  damages  for  the 
loss  he  had  sustained  by  being  deprived  of  the  use  of  his  goods  for  the 
period,  between  the  commission  of  the  trespass  and  the  assignment  of  bis 
property  to  the  assignee.  (3) 

Trespass  is  the  proper  remedy  for  wrongfully  continuing  a  building  on  the  Wrongfully 

plaintiff's  land,  for  the  erection  of  which  the  plaintiff  has  already  recovered  «>»t"»"«»g  * 

.,  '  .,.-.«  ...  building  on  the 

compensation,  and  a  recovery  with  satisfaction  for  erecting  it,  does  not  ope-  land  of  another. 

rate  as  a  purchase  of  the  right  to  continue  such  erection ;  therefore^  where 

the  trustees  of  a  turnpike  road  built  buttresses  to  support  it  on  the  land  of 

A^  and  A.  thereupon  sued  them  and  their  workmen  in  trespass  for  such 

erection,  and  accepted  money  paid  into  court  in  full  satisfaction  of  the 

trespass :  —  It  was  held,  that,  after  notice  to  the  defendants  to  remove  the 

buttresses,  and  a  refusal  to  do  so,  A.  might  bring  another  action  of  trespass 

against  them  for  keeping  and  continuing  the  buttresses  on  the  land,  to 

which  the  former  recovery  was  no  bar.  (4) 

The  proper  remedy  by  one  joint  tenant  or  tenant  in  common  of  realty  One  joint  te- 
against  the  other  who  commits  a  partial  injury  to  the  land  or  other  pro-  ?*°*  ^^  tenant 
perty,  as  by  waste,  &c.,  is  an  action  on  the  case,  as  for  misfeasance  (5) ;  juring  the  land 
but  if  one  tenant  in  common  totally  destroy  the  subject-matter  of  the  of  hw  co-tenant, 
tenancy  in  common,  his  companion  can  support  trespass.  (6) 

If  there  be  two  tenants  in  common  of  a  folding,  and  one  of  them  by  force 
prevent  the  other  from  erecting  hurdles,  trespass  can  be  maintained.  (7) 

(1)  11  A.  &  £.  993.  (S)  AapinaM  y.  Arrotl,  1  Jones  &  Carey 

(3)  Where  the   plaintiff  had  demanded  (Irish),  145. 

and  received  a  copy  of  the  warrant:  —  It  (4)  Holmety,  WtUon,  IDA.  &£.  503. 

was  held,  that  he  was  not  bound  to  join  as  (5)  Martyn  v.    KnowBys,  8  T.  R.    145. 

defendants,  the  commissioners  who  issued  the  Com.    Dig.    Estate  ( K.    8. ).      Cubitt  v. 

warrant,  stat.  24  Geo.  2.  c.  44.   s.  6.   being  Porter,  8  B.  &  C.  268. 

inapplicable,  though  the  commissioners  were  (6)   Cubitt  v.  Pdrtert  8  B.  &  C.  268.     Co. 

also    acting    magistrates  for  the  division.  Litt.  200. 

Ibid.  (7)  Co.  Litt.  200.  (b.) 

8  E  4 
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Whx&b  Trcs- 
pass  cam  ok 
cannot  be 

MAINTAIN  Kb. 

Personal  Pao- 

PKRTr. 

Taking  or  in- 
juring personal 
property. 

Animals /er«e 
natura. 


Wrongful  act 
committed  to 
personal  pro- 
perty, when  in 
the  lawful  ad- 
verse possession 
of  a  wrong- 
doer. 


Trespass  lies  for  taking  or  injuring  inanimate  personal  propertj>  and 
such  domiciled  and  tamed  animals  as  are  usually  marketable,  such  as  dogs, 
&c (\),  parrots,  monkeys,  &c. (2)  If  the  animab  hefera  natur^Et  and  not 
generally  merchandisable,  it  should  appear,  that  they  were  redaimed  or 
dead,  or  at  least,  that  the  plaintiff  was  possessed  of  them.  (3) 

Trespass  lies  for  taking  animals  fens  nature,  and  not  reclaimed ;  as  if  a 
hare  or  rabbit  be  killed  on  the  land  of  another,  such  proprietor  can  support 
trespass  for  taking  it,  because  he  has  a  local  property  mdone  mU  in  such 
hare  or  rabbit,  notwithstanding  the  wrong-doer  did  not  enter  on  the 
land.  (4)  If  the  game  be  started  on  the  land  of  A.,  and  pursued  and  killed 
on  the  land  of  B.,  A.  may  support  the  trespass  for  taking  the  hare»  if  he 
also  pursued  the  same ;  for  by  the  pursuit  he  prevented  an  abandonment  of 
his  local  property.  (5)  And  it  may  be  here  observed,  that  the  same  rules 
prevail  in  the  case  of  fish.  (6) 

Trespass  will  sometimes  lie  for  any  wrongful  act  or  injury  committed  to 
personal  property  whilst  in  the  lawful  adverse  possession  of  the  wrong- 
doer, as  where  he  has  beoi  guilty  of  an  abuse,  which  renders  him  a  tres- 
passer ah  initio.  (7)  This  rule  prevaib  in  general  whenever  the  person 
who  first  acted  with  propriety  under  an  authority  or  license  given  by  law 
afterwards  abuses  it ;  in  which  case  the  taking,  as  well  as  the  real  tortious 
act,  may  be  stated  to  be  illegal,  as  in  the  Six  Carpenters'  case.  (8)  Thus, 
trespass  lies  for  cutting  nets  lawfully  taken  damage  feasant  (9),  or  for 
working  a  distrained  horse,  &c,  (10) 


Br  WHOM  and 

AGAIMST  WHOM 
TaKSPASS  LIES. 

RcAL  Pro- 

PERTT. 

Distinctions 
between  per- 
sonal and  real 
property  as  to 
the  right  of  the 
owner. 

The  gist  of  the 
action  is  the 
injury  to  the 
possession. 


3.  Bt  whom  and  against  whom  Trespass  lies. 

A  distinction  exists  between  personal  and  real  property  respecting  the 
rights  of  the  owner.  In  the  first  case  the  general  property  draws  to  it  a 
sufficient  possession  to  enable  the  owner  to  support  trespass,  though  he 
has  never  been  in  possession  (11):  but  in  the  case  of  land  and  other  real 
property,  there  is  no  such  constructive  possession ;  and  unless  the  plaintiff 
had  the  actual  possession  by  himself  or  his  servant  (12)  at  the  time  when 
the  injury  was  committed,  he  cannot  maintain  this  action.  (13) 

The  gist  of  an  action  of  trespass  is  the  injury  to  the  possession ;  and 
unless  at  the  time  the  injury  was  committed  the  plaintiff  was  in  actual  pos- 
session, trespass  cannot  be  supported  (14) ;  and  though  the  title  may  come 


(1)1  Saund.  84.  n.  2,  3.  Ireland  v.  Hig- 
gina,  Cra  £liz.  125.  Dand  v.  SexUm,  3  T. 
R.  S7.     Com.  Dig.  Trespass  (A.  1.). 

(2)  Grymes  y.  Shack,  Cro.  Jac  2^2. 
Wright  7.  Ranzcott,  1  Saund.  84.  n.  2. 

(S)  7  Bac.  Abr. Trespass  (L),  695.  Ibid. 
Trover  (D.),  806.  Bull.  N.  P.  79.  (a.) 
Somerset  {Duke  of)  v.  Fogwell,  5  B.  &  C 
879. 

(4)  Sutton  V.  Moody,  2  Salk.  556,  1  Ld. 
Raym.  251.  Coneg'e  cate,  Godb.  123. 
Churchward  v.  Studdg,  14  East,  249. 

(5)  Ibid. 

(6)  Child  V.  GreenhiO,  Cro.  Car.  554. 


(7)  7  Bae.  Abr.  Trespass  (B.),  649.  S 
Rol.  Abr.  Trespas  (G.),  562. 

(8)  8  Co.  146.  (b.) 

(9)  iZeyneOv.  CAam;Kr»ooii,Cro.  C8r.228. 

(10)  Bagshawe  ▼.  Gowwrd,  Gra  Jae.  147. 
OxUg  V.  WaiU,  1  T.  R.  12.  Dgt  r,  Lm- 
therdale,  S  Wils.  2a,  vide  aaUi,  1SI5.  tit. 

DlSTJlUS. 

(11)2  Saund.  47.  (a. )     Bull.  N.  P.  S3. 

(12)  Bertie  (  Clerk)  ▼.  Bcammcmt,  16  East. 
33. 

(13)  Bex  y,  Wat$om,  5  ibid.  485.  487.  7 
Bac.  Abr.  T^pass  (C.),  656. 

(14)  Rex  ▼.  Wateou,  5  East,  485.  487. 
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in  question,  yet  it  is  not  essential  to  the  action  that  it  should.  (1)     There-   B^  whom  and 
fore  a  landlord  cannot,  during  a  subsisteht  lease  or  demise,  support  trespass   'f  rkspass  lies. 


for  an  injury  to  the  land,  but  the  action  of  trespass  must  be  in  the  name   

of  the  tenant  (2) 

A  proprietor  of  land  agreed  to  grant  leases  to  the  defendant  of  certain 
houses  he  had  undertaken  to  build  on  the  land,  who  was  to  hold  the  land 
and  premises  for  eighty  years,  yielding  therefore  4WL  a  year  rent,  and  to 
build  a  wall  all  along  the  west  side  of  the  land,  the  landlord  to  have  a  right 
of  way  over  the  streets  between  the  houses.  The  defendants  entered,  paid 
rent,  built  houses^  and  obtained  leases  of  the  houses  as  fast  as  they  were 
built :  —  It  was  held,  that  he  was,  under  these  circumstances,  in  possession 
of  the  soil  between  the  houses,  and  that  the  landlord  could  not  maintain 
trespass  against  him  for  erecting  a  wall,  on  the  west  side  of  the  land, 
across  the  end  of  one  of  the  streets.  (S) 

Actual  and  exclusive  possession  (4),  without  a  legal  title,  is  sufficient  either   Actual  and  ex- 
against  a  v/rong-doer  or  a  person,  who  cannot  make  out  a  title  primd  facie  sion^with^Ta 
entitling  him  to  the  possession  (5)^  or  shew  any  right  or  authority  from  the  legal  title,  is 
real  owner  (6);  therefore,  a  person  in  possession  under  an  illegal  lease  ^^^^^^^ 
from  a  clergyman  (7)^  or  under  a  mere  license  or  valid  demise  from  the  wrong-doer. 
crown  (8),  or  even  it  should  seem  an  intruder  upon  crown  land,  but  not 
treated  as  such,  may  maintain  this  action.     A  tenaut  for  years  (9),  a  lessee 
at  will  (10),  and  a  tenant  at  sufferance  (11))  may  support  trespass  against 
a  stranger,  or  even  against  his  landlord,  unless  a  right  of  entry  be  expressly 
or  impliedly  reserved  to  the  latter.  (12)     And  where  the  contractors  for 
making  a  navigable  canal  having,  with  the  permission  of  the  owner  of  the 
soil,  erected  a  dam  of  earth  and  wood  upon  his  close  across  a  stream  there 
for  the  purpose  of  completing  their  work,  it  was  holden,  that  they  had  a 
possession  sufficient  to  entitle  them  to  maintain  trespass  against  a  wrong- 
doer. (18) 

A  person  having  an  exclusive  right  to  dig  turves   or  coals,  &c.  may  Pe'*©"  having 
support   trespass  qiuire  clausum  /regit  against  another  for  digging  and  r^ht  to'die 
taking  away  turves,  &c.  therein,  though  others  had  common  pasture  over  turves. 
the  land.  (14)     And  if  J.  S.  agree  with  the  owner  of  the  soil  to  plough  and 
sow  it,  and  to  give  him  (the  owner)  half  the  profits,  J.  S.  may  support  tres- 
pass quare  clausum  f regit  against  a  stranger  for  treading  down  the  corn.  (15) 

If  the  party  having  the  legal  title  to  land  enter  thereon  (as  by  going  on  If  a  P<^'^y  ^^- 
the  land,  and  beginning  to  plough,  &c.)  with  intent  to  take  possession,  J^^i^d^entef ^ 

(1)  LambeH    ▼.  Siroother,    Willes,    221.         (9)  2    Rol.    Abr.    Trespas   (N.),    551. 
Graham  ▼.  Peat,  1  East,  244.      Chaaaley  v.      Geary  v.  Barecrojt,  1  Sid.  347. 

Bitmee^  10  ibid.  74.  (10)  Ibid. 

(2)  1  Chitt  PI.  175.  (11)  Ibid.    Graham  v.  Peat,  I  East,  245. 

(3)  Alexander  v.  Bonnin,  4  BLng.  N.  C.  n.  (a.)     Com.    Dig.   Trespass  (B.    1.).     1 
799.  Saund.  S22.  n.  5. 

(4)  Vide  Hobnee  v.  NewUmde,  11  A.  &  E.  (12)  Prince  v.  CUxrh,  11  Mod.  209.    Com. 
44.  Dig.  Biens  (H.).      Liford'e  caee,  11    Co. 

(5)  Birkley   v.    Pretgrave,   1    East,   224.  48. 

Chambere  v.  Dondldaon,  1 1  ibid.  65,  67.    Cai-  (13)  Dyeon  v.  Coaiek,  5  B.  &  A.  600. 

<rrwv.Cowper,  4  Taunt.  547.,  et  vide -H«yA«  (14)    WUaon  v.  Madireth,  3  Burr.  1825. 

V.  Gilbnan,  2  C.  &  P.  33.     Per  Best  C.  J.  in  Harker  v.  Birkbeck,  ibid.  1 560— 1 562.  Crotby 

Bevett  ▼.  Brown,  5  Bing.  9.  v.  Wadtworth,  6  East,  606. 

(6)  Chambere  y,  Donaldeon,  11  East,  65.  (15)  Bull.    N.   P.    85.   (a.)      Wilson   v. 

(7)  Graham  v.  Peal,  1  ibid.  244.  Mackreth,  3  Burr.  1827.     Co.  Litt.  4.  (b.) 

(8)  Harper  v.  Charleeworth,  4  B.  &  C.  574. 
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thereon  with 
intent  to  take 
possession,  he 
can  maintain 
trespass  against 
a  person 
wrongfully  in 
possession. 


When  the  in- 
terest of  the 
possessor  is 
temporary. 


The  daughter 
or  the  servant 
of  an  occupier 
of  a  house  can 
maintain  tres- 
pass against  a 
person  who 
wrongfully^  en- 
ters. 

Overseers  act- 
ing under  stats. 
59  Geo.  3. 
c.  IS.  and  1  & 
2  Will.  4. 
c.  42. 

Tenant  at  will. 


By  parson  for 


although  he  does  not  declare,  that  such  is  his  intention,  he  may  maintain 
trespass  against  a  person  wrongfully  in  possession  at  the  time  of  the  entry^ 
and  who,  without  quitting  possession,  desires  the  owner  to  go  away,  and  in 
fact  continues  his  wrongful  possession  afterwards.  (1)  A  party  wrongfully 
holding  possession  of  land  cannot  treat  the  rightful  owner  who  enters  on  the 
land  as  a  trespasser.  (2)  A  disseisee  can  maintain  trespass  against  a  disseis- 
sor  for  the  disseisin  itself,  because  he  was  then  in  possesion,  but  not  for  an 
injury  after  the  disseisin  (3),  until  possession  has  been  acquired  by  re-entiy, 
and  then  he  may  support  this  action  for  the  intermediate  damage ;  because, 
after  the  entry,  the  law,  by  a  kind  ofjuspostliminiiy  supposes  the  freehold  to 
have  uninterruptedly  continued  in  him.  (4) 

Where  a  tenant  was  to  hold  land  according  to  certain  rules  in  writing 
under  which  a  former  tenant  held,  but  the  length  of  his  term  was  agreed  on 
orally  :  —  It  was  held,  that  to  shew  the  expiration  of  the  term,  it  was  not 
necessary  to  produce  the  rules,  and  that  the  lessor  having  entered  at  the 
expiration  of  the  term  might  sue  in  trespass  persons  claiming  und^  the  late 
tenant  as  well  as  the  late  tenant  himself.  (5) 

Trespass  lies,  however  temporary  the  plaintiff's  interest,  notwithstanding 
it  be  merely  in  the  profits  of  the  soil,  as  vesturm  terrte^  hcrbagii  pasturte  (6), 
prima  ton8ura(7),  chase,  free  warren,  &c(S),  if  it  be  in  exclusion  of 
others  (9)  ;  or  for  a  trespass  of  a  portion  of  a  common  field  after  an  allot- 
ment authorising  the  feeding  the  same  only  for  a  certain  time.  (10) 

It  seems,  that  the  daughter,  or  even  a  female  servant  of  the  occupier  of  a 
house,  has  such  a  possession  of  her  bed-room  as  will  enable  her  to  muntaio 
trespass  against  a  person  who  wrongfully  forces  himself  into  it,  while  she  b 
in  bed. (II) 

Overseers  who  inclosed  parcel  of  a  waste,  under  stats.  59  Geo.  3.  c  I^ 
and  1  &  2  Will.  4.  c.  42.,  were  held  to  have  sufficient  possession  to  maintain 
trespass  against  an  inhabitant  of  the  parish  who  destroyed  their  fence  with- 
out establishing  any  right  of  common,  notwithstanding  they  failed  to  shew 
the  consent  of  the  lord  of  the  manor  to  their  inclosure.  (12) 

Trespass  lies  against  a  mere  tenant  at  will  for  pulling  down  a  house,  or 
cutting  trees  during  the  tenancy  at  will,  the  interest  being  thereby  deter- 
mined (IS)  ;  and  if  trees  be  excepted  in  the  lease  of  a  lessee  in  part,  and  he 
cut  them  down,  trespass  lies  for  such  cutting.  (14) 

The  parson  may  support  trespass  against  a  person  preaching  in  his  church 


(1)  Butcher  v.   Butcher,  7  B.  &  C.  399. 
'1  Chitt  PI.  177. 

(2)  Tauntom  ▼.  Cottar,  7  T.  IL  431.  Tur- 
ner V.  Meymotty  1  Bing.  158. 

(3)  2  Rol.  Ahr.  Trespas  (S.),  553.  3 
Black.  Com.  210. 

(4)  20  Vin.  Abr.  Trespass,  463.  [T.]. 
Lifordtcate,  11  Co.  51.  (a.)  3  Black.  Com. 
210.     2  Rol.  Abr.  Trespas  (T.),  554. 

(5)  Hey  ▼.  Moorhouse,  6  Bing.  N.  C.  52. 
Issue  having  been  taken  as  to  the  existence 
of  an  agreement  between  the  lessor  and  the 
late  tenant  in  satisfaction  of  all  demands,  it 
was  held,  that  proof  of  the  consideration  of 
the  agreement  could  not  be  required.    Ibid. 

(6)  Co.  litt.  4.  (b.)  Bex  v.  Wattm,  5 
East,  480.      Crosby  v.    Wadsworth,  6  ibid. 


606.   2  Rol.  Abr.  Trespas  (N-X  55^.    WM 
V.  Browfh  5  T.  R.  535. 

(7)  Stammers  ▼.  Dirou,  7  East,  dOa 

(8)  Smith  r.  Kemp,  2  Salk.  637. 

(9)  Dacre  {Lord)  v.  Tebb,  2  W,  Blsck. 
1150.  BlacktU  y.  Lowes,  2  M.  &  &  499. 
Crosby  v.  Wadswortk,  6  East,  602. 

(10)  Hidden  v.  Bridgewfoier,  CnxEHs.  421. 
Burt  V.  Moore,  5  T.  R  335. 

(11)  Levis  ▼.  Pimefwd,  8  C  &  P.  687. 

(12)  Matson  v.  Cook,  4  Bing.  N.  C  395. 

(13)  Salop  (  Countess  of)  v.  Crompkm,  Cro. 
Eliz.  784.  5  Ca  13.  (b.)  Maqdalen  CiAye 
Case,  11  ibid.  81.  (b.),  82.  (ti)     Co.  Litt. 

57.  (a.) 

(14)  1  Seund.322.11.5.  7  Bac  Abr.  Tres- 
pass (C),  656. 
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without  his  leave.  (1)  It  may  also  be  brought  by  a  person  who  erected  a  ^^  whom  a»d 
tombstone  against  another,  by  whom  it  was  wrongfully  removed  and  de-  T^^f^^^vRs 
faced.  (2)  - 

Trespass  will  lie  not  only  against  the  party  who  did  the  act,  but  against  J^^^j^^g 
all  who  direct  or  assist  in  its  commission.    A  master  is  liable  in  trespass   ^11  who  direct 
for  any  act  done  by  his  servant  in  the  course  of  executing  his  orders  with  or  assist  in 
ordinary  care:  thus,  where  a  master  ordered  a  servant  to  lay  down  a  quan--  ^'^^^/^'j ^ 
tity  of  rubbish  near  his  neighbour's  wall,  but  so  that  it  might  not  touch   ants. 
the  same,  and  the  servant  used  ordinary  care  in  executing  the  orders  of  his 
master,  but  some  of  the  rubbish  naturally,  and  as  was  to  be  expected,  ran  or 
rolled  against  the  wall,  it  was  held,  that  the  master  was  liable  in  trespass.  (3) 

In  Petrie  v.  Lamont(^)  the  defendants  were  partners  in  business  as  Partners. 
brewers,  and  one  of  them  in  the  name  of  the  others,  wrongfully  ejected  the 
tenant  of  a  canteen,  who  held  under  a  lease  from  the  board  of  ordnance,  the 
firm  (the  defendants)  being  sureties  for  the  payment  of  his  rent,  and  for  his 
quiet  timantship.  It  was  holden,  that  the  co-partners  were  not  responsible, 
because,  that  one  partner  could  not  involve  his  copartners  in  an  action  of 
trespass  unless  in  the  ordinary  course  of  their  business. 

But  an  exception  to  this  doctrine  arises,  where  the  trespass  is  in  the  nature 
of  a  taking,  which  is  available  to  the  partnership ;  and  under  such  circum- 
stances the  jury  should  find,  not  only  whether  the  defendants  were  partners, 
but  also  whether,  before  the  trespass,  they  all  joined  in  ordering  it,  or  that 
they  concurred  and  received  the  benefit  of  it  afterwards. 

Where  one  of  the  trespassers  is  servant  to  the  others,  it  is  a  question  for 
the  jury,  whether  he  acted  merely  as  servant,  or  whether  he  were  so  im- 
plicated in  the  matter  as  to  make  himself  a  principal  trespasser. 

Husband  and  wife  may  be  jointly  sued  in  trespass  for  their  joint  act  (5)    Husband  and 

The  owner  of  animals  mansueUe  natures  is  liable  for  trespass  committed  7.  .,"™*y  j 

^  jointly  sued. 

by  them  on  the  lands  of  another.  (6)  But  a  party  is  not  liable  for  any  in-  Owner  of  an!- 
jury  done  on  the  lands  of  another  by  animals  fercB  natunEy  over  which  he  mals  mannuUB 
has  no  control,  such  as  rabbits  which  escape  from  his  lands.  (7)  naturtt. 

If  A.  command  or  request  B.  to  beat  or  impress  C,  or  to  take  his  goods, 
or  to  commit  a  trespass  on  his  land,  and  B.  do  it,  this  action  lies  as  well 
against  A.  as  against  B.  (8) 

If  A.  command  his  servant  to  do  a  lawful  act,  as  to  distrain  the  goods  of 
B.,  and  he  wrongfully  take  the  goods  of  C,  A.  b  not  liable  (9),  the  liability 
of  the  sheriff  being  an  exception.  And  the  mere  acceptance  of  goods 
illegally  taken  by  another,  does  not  always  furnish  evidence  of  an  assent  (10), 
as  if  a  pound-keeper  receive  goods  illegally  distrained.  (11) 

A  mere  right  to  enter  is  not  sufficient  to  maintain  trespass ;  and  the  pro-   By  whom 
prietors  of  a  navigation  having  by  statute  a  mere  easement  or  rieht  to  use  '^^^^^^^  cak- 
land  for  the  purposes  of  the  navigation,  do  not  necessarily  acquire  such  an  taineo. 

Mere  right  of 

(1)  Rex  V.  LongcrichUl  (Inhab.  o/),  12         (7)  BottUton^t  ctue,  5  Co.  104.  (b.),vide    entry. 
Mod,  420.    Turton  ▼.  Reignddsj  ibid.  433.  Cooper  v.  Marshall^  1  Burr.  259. 

(2)  Spooner  v.  BrewHer,  3  Bing.  136.  (8)  Flewtter  y.  JioyUf  I  Camp  187.  /?a* 
Churchwardens  can  justify  removing  persons  fad  v.  VereUt^  2  W.  Black.  1055.  7  Bac.  Abr. 
by  force  who  place  themselves  improperly  in  Trespass  (G.),  684.  Com.  Dig.  Trespass 
pews.   Reynolday.Moniton,2M.&Roh,S84,  (C.  1.). 

(3)  Gregory  v.  Piper,  9  B.  &  C.  591.  (9)  Sawnderton  y.  Baker,  3  Wils.312. 317. 

(4)  1  C.  &  Marsh.  93.  M'Manus  ▼.  CrickeU,  1  East,  108. 

(5)  Vine  v.  Saundert,  4  Bing.  N.  C.  96.  (10)  2  llol.  Abr.  Trespas  (Y.),  555, 

(6)  Com.  Dig.  Trespass  (C.  1.).  (ll}  Badkin  v.  Powell,  Cowp.  476. 
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Parson  before 
induction. 
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respect  of  a 
pew. 

Vendee  of  a 
growing  crop 
of  grass. 


Personal 

pROrERTY. 

Plaintiff  must 
have  an  actual 
or  constructive 
possession. 

Finder  of  an 
article  can 
maintain  tres- 
pass against 
any  person  but 
the  owner. 

Tenant  for 
year^  against  a 
stranger  for 
cutting  down 
trees. 

He  who  has 
the  absolute  or 
general  pro- 
perty, may  sup- 
port the  action, 
although  he 
never  had  the 


interest  in  the  soil  of  a  bank  adjoining  thereto,  and  formed  out  of  the  earth 
excavated  from  a  new  channel,  made  for  the  first  time  under  the  act,  as 
will  enable  them  to  maintain  trespass.  (1) 

Before  entry  and  actual  possession,  a  parson  cannot  maintain  trespassi 
though  he  may  have  the  freehold  in  law,  as  a  parson  before  induction  (2);  or 
a  purchaser  by  lease  or  a  release,  though  the  statute  executes  the  use  (3) ;  or 
an  heir  (4) ;  or  a  devisee  against  an  abator  (5) ;  or  a  lessee  for  years  before 
entry.  (6) 

A  parishioner  not  having  the  exclusive  legal  possession  of  a  pew,  trespass 
cannot  be  supported  even  against  a  stranger  for  entering  it  (7) ;  but  it  seems, 
that,  for  breaking  a  pew,  the  owner  may  maintain  trespass.  (8) 

Where  a  par.ty  had  purchased,  by  a  verbal  contract^  a  growing  crop  of 
grass,  with  liberty  to  go  on  the  close  where  it  grew  for  the  purpose  of 
cutting  and  carrying  it  away,  it  was  held,  that  he  could  not  maintain  tres- 
pass against  the  seller  for  taking  away  his  horse  and  cart  from  the  close, 
which  he  had  brought  there  for  the  purpose  of  carrying  away  the  gAss,  for 
that  this  was  in  substance  an  action  charging  the  defendant  on  the  contract 
within  seot.  4.  of  the  Statute  of  Frauds.  (9) 

The  plaintiff  must,  at  the  time  when  the  injury  was  committed,  have  had 
an  actual  or  a  constructive  possession  (10),  and  abo  a  general  or  qualified 
property  therein. 

The  finder  of  any  article  can  maintain  trespass  against  any  person 
but  the  real  owner  (11);  and  even  a  person  not  having  a  strict  legal 
right,  but  being  in  possession,  may,  it  seems,  support  this  action  against 
any  person  but  the  legal  owner.  (12)  So  a  person  in  possession  under  an 
assignment,  fraudulent  as  against  creditors,  may  support  trespass  against  a 
person  who  cannot  shew,  that  he  was  justified  in  what  he  did  as  a  cre- 
ditor. (IS) 

A  tenant  for  years  cannot  support  trespass  against  a  stranger  merdj  for 
carrying  away  trees  cut  down  during  his  term.  (14) 

The  person  who  has  the  absolute  or  general  property  may  support  tliis 
action,  although  he  has  never  had  the  actual  possession,  or  although  he  has 
parted  with  his  possession  to  a  carrier,  servant,  &c.,  giving  him  only  a  bare 
authority  to  carry  or  keep,  &c.,  not  coupled  with  an  interest  in  the  thing(15); 
it  being  a  rule  of  law,  that  the  general  property  of  personal  chattels  primi 
facie,  as  to  all  civil  purposes,  draws  to  it  the  possession  (16);  therefore  the 
owner  of  tithe  may  support  trespass  against  the  occupier  of  the  land  where 


(1 )  HoUit  V.  Goldfinch,  1  B.  &  C.  205.  2 
D.  &  R.  316. 

(2)  9  Vin.  Abr.  Entry,  449.  [C.].  20  ibid. 
Trespass,  463.  [&].  4  Bac.  Abr.  Leases  (M.), 
844. 

(3)  Geary  v^Bearcroft,  Carter,  66,  20 
Vin.  Abr.  Trespass,  463.  [S.].  Greene  ▼. 
WiaUwin,   Noy,   73.     Com.   Dig.    Trespass 

(B.  3.). 

(4)  Browning  v,Betton,  Plowd.  142.  Anon 
2  Mod.  7. 

(5)  Afum.  2  Mod.  7. 

(6)  4  Bac.  Abr.  Leases  (M.),  845. 
Browning  v.  Beston,  Plowd-  142. 

(7)  Stocks  V.  Booth,  I  T.  R.  430.  Main- 
waring  v.  Giles,  5  B.  &  A.  361.  Bryan  v. 
Whistler,  8  B.  &  C.  294. 


(8)  Spooner  v,  Brewster,  3  Bing.  137, 1S8. 

(9)  Carrington  v.  Roots,  2  M.  &  W.  248. 
f  10)  Smith  V.  Mines,  1  T.  R.  480.    Bix 

▼.Gxr<wn^H4ibid.490.   Gordo»  r.  Barr^* 
7  ibid.  9. 

(11)  2  Saund.  47.  (d.)  Catteris  ▼.  Om^» 
4  Taunt,  547.  , 

(12)  Baekhamv.Jesvp,SVriis.SS2.  r«orf- 
son  V.  Nawton,  Str.  777.  Brown  t.  Stdget,  1 
Salk.  290.     2  Saund.  47.  (c) 

(13)  1  ChitU  PI.  170. 

(14)  EvaHSV,Evans,2Cam^49l.  -»»* 

V.  l/noes,  2  M.  &  S.  499.  „    . 

(15)  Gitrdony.  Harper,  7  T.H- 12.  Bai^ 
(  Chrk^  V.  Beaymmt,  16  East,  SS. 

(16)  2  Saund.  47.  (a,  b,  d.) 


TRESPASS.  2637 

it  has  been  set  out,  for  turning  in  cattle  and  injuring  it.  (1)    So  the  grantee  Br  whom  ahd 
of  waifs,  estrays,  and  wrecks,  within  a  manor,  or  of  felon's  goods  within  a  Xkbspass  libs. 

hundred,  may,  before  seizure  by  him,  maintain  trespass  against  a  wrong- 

doer  (2) ;  and  the  owner  of  a  ship  has,  notwithstanding  a  charter-party,  a  ^j^^    powea- 
sufiicient  possession  thereof  to  support  trespass.  (3) 

Trespass  lies  by  a  bailee  who  has  an  authority  coupled  with  an  interest,   ^"j^^oJlty  ^ 
though  he  never  had  actual  possession,  for  any  injury  done  during  his  inte-  coupled  with 
rest  (4)     The  quantity  or  certainty  of  the  interest  is  not  material,  and  an  interest, 
therefore  a  shopkeeper  m&/  maintain  trespass  for  taking  goods  sent  to  him 
on  sale  or  return.  (5)     So  a  tenant  for  years  has  a  qualified  property  in 
trees  whilst  growing,  and  may  support  trespass  for  cutting  them  down, 
unless  they  be  excepted  in  the  lease,  though  he  cannot  support  this  action 
merely  for  carrying  the  trees  away.  (6) 

A  bailee,  &c.  with  a  mere  naked  authority,  coupled  only  with  an  interest 
as  to  remuneration,  may  abo  support  this  action  for  an  injury  done  while 
he  was  in  the  actual  possession  of  the  thing,  as  a  carrier,  factor,  pawnee, 
sheriff,  &C.  (7) ;  but  it  is  otherwise  in  the  case  of  a  mere  servant  (8) ;  and 
if  a  sheriff  omit  to  continue  in  possession  of  the  goods  under  an  execution, 
he  cannot  maintain  the  action.  (9) 

Trespass  can  be  supported  against  a  bailee  who  has  only  a  bare  authority,  ^*^«®  7^°  ^^ 
as  if  a  servant  take  goods  of  his  master  out  of  the  shop,  and  convert  thority. 
them  (10) ;  so  it  is  sustainable  by  an  out-going  tenant  against  the  incoming 
tenant  for  taking  manure,  though  the  latter  had  a  right  to  it  upon  payment 
of  its  value.  (11) 

But  in  general  trespass  is  not  sustainable  against  a  bailee  who  has  the  I'l^pass  not 
possession  coupled  with  an  interest,  unless  he  destroy  the  chattel,  nor  against  against  a  bailee 
a  joint  tenant  or  tenant  in  common  for  merely  taking  away  and  holding  ex-  ''^^  ^^  ^^ 
clusively  the  property  from  his  co-tenant  (12),  because  each  has  an  interest  coup^  with 
in  the  whole,  and  a  right  to  dispose  thereof  (13);  but  if  the  thing  be  an  interest, 
destroyed,  trespass  lies.  (14) 

Trespass  lies  if  a  bailee  of  a  beast,  &c.  kill  it,  because,  although  the  act  Bailee  killing 
may  not  render  the  party  a  trespasser  «a^  initioy  yet  he  may  be  considered 
as  a  trespasser  for  the  wrongful  act  itself  (15);  and  if  a  person  be  bailee, 
though  coupled  with  a  beneficial  interest,  as  of  sheep  to  feed  his  land,  or  of 
oxen  to  plough  it  (16),  and  he  kill  or  destroy  them,  trespass  lies,  because  his 
interest  therein  is  thereby  determined :  the  same  as  where  a  tenant  at  will 


(1)  mmam9y,Ladner,ST,R,72.  (\0)  GumbUUm    v.   Grafton,    Cro.    Elix. 

(2)  Smith  r,  MUUm,  I  ihid,  480.  781.     Le  Countest  de    Salop'*  eau,  5  Co. 
(S)  PigffottY.mikeM,3B.8iA.503.   Chad  13.  (b.) 

{BaH.)  V.  nUed,  2  B.  &  B.  403.     Lucas  v.  (11)  Beaty  ▼.  Gibbon$,  16  East,  116. 

NockdU,  3  Y.  &  J.  310.  318.  (12)  HoUiday   v.    CamttO,    1  T.  R.  658. 

(4)  FowUr  ▼.  Down^  1    B.  &  P.  45.     2  Wilkinum  q.  t.  y.  AOot,  Cowp.  430.    2  Seund. 
Saund.   47.   (d.),    anii,    1916—1941.    tit  47.  (g.) 

Factor.  (13)  Martyn  y,KnowUy8,ST.U.145.   Co. 

(5)  Coboittr.  Reeve$,  2  Camp.  575.  Litt.  200.  (a.)     Doe  d.  Fishar  v.  Prosser, 

(6)  Evans  ▼.  Evani,  ibid.  491.     Blachttt  Cowp.    217.     Heath   v.   Hubbard,   4   East, 
T.  Lowes,  2  M.  &  S.  499.  121. 

(7)2   Saund.    47.    (b.)      2   Rol.   Abr.  (14)  Co.  Litt.  200.  (a.) 

Trespas  (M.),  551.     Wood's  Inst  93.  (15)  Ibid.  57.  (a.)      Salop  (Countess  of) 

(8)  Bloss  V.  Hobnan,  Owen,  52.     3  Inst.  v.  Crompton,   Cro.  Eliz.  777.    784.     5   Co. 
103.     2  Black.  Com.  396.    2  Saund.  47.  (b,  13.  (b.)     Bowles*  case,  1 1  ibid.  82.  (a.) 

.e,  d.)  (16)  Co.  Litt  57, 58.    Salop  (Countess o/) 

(9)  Blades  y.  Arundale,  1  M.  &  S.  711.  v.  Crompton,  Cro.  Eliz.  784. 
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cuts  down  trees.  (1)    So  one  joint  tenant  or  tenant  in  common  may  sap- 
port  trespass  against  his  co-tenant  when  the  chattel  is  destroyed.  (2) 

If  the  general  owner  part  with  his  possession,  and  the  bailee,  at  the  time 
when  the  injury  was  committed,  have  a  right  exclusively  to  use  the  thing, 
the  inference  of  possession  is  rebutted,  and  the  right  of  possession  being  io 
reversion,  the  general  owner  cannot  support  trespass,  but  only  an  action  od 
the  case,  for  any  injury  that  may  be  committed  by  a  stranger  while  the  bailee's 
right  continued.  (3)  Nor  can  the  general  owner  under  such  circumstaoees 
support  this  action  even  against  such  bailee  for  mere  abuse;  though  if  a 
bailee  destroy  the  thing,  trespass  may.  be  supported,  if  the  injury  were 
forcible. 

If,  however,  the  general  owner  merely  permit  another  gratuitoosly  to  use 
the  chattel,  such  owner  may  sue  a  stranger  in  trespass  for  an  injury  done  to 
ity  while  it  was  so  used.  (4) 

Assignees  of  a  bankrupt,  though  they  have  a  constructive  possession  firoa 
the  time  of  the  act  of  bankruptcy,  cannot  support  trespass  against  a  sherii( 
or  any  other  officer  acting  in  obedience  to  the  process  of  a  court  of  compe- 
tent jurisdiction^  for  seizing  goods  after  a  secret  act  of  bankruptcy ;  because 
such  officers  acting  bond  fide^  ought  not  for  such  act  to  be  liable  as  tres- 
passers, but  ought  to  be  sued  in  trover,  in  which  only  the  real  value  of  the 
goods  can  be  recovered.  (5) 

For  a  mere  misuser  by  one  tenant  in  common,  case  is  the  remedy(6);aod 
if  goods  bailed  be  not  destroyed,  trespass  does  not,  it  seems,  lie  against  i 
bailee,  coupled  with  an  interest,  for  merely  abusing  the  chattel  (7))  pro* 
vided  an  interest  and  the  right  of  possession  still  continue  in  the  bailee,  and 
a  general  owner  has  no  immediate  right  of  possession  at  the  time  the  injorj 
was  committed;  nor  can  trespass  be  supported  even  against  a  stiaogeri 
unless  there  be  an  immediate  right  of  possession.  (8)  Trespass  will  not  He 
for  a  loss  or  injury  occasioned  by  a  bailee's  negligence,  because  it  does  not 
lie  for  any  nonfeasance.  (9) 

It  would  seem,  that  no  action  would  lie  if  an  injury  arose  from  a  mere 
accident,  and  unavoidably  without  any  default  or  carelessness  on  the  defend- 
ant's part 

Where  a  person  applying  to  be  employed  in  a  public  office,  deposits  with 
the  head  of  the  office  a  certificate  of  previous  good  character  by  vay  of 
testimonial,  and  on  his  ceasing  to  be  so  employed,  such  document  is  retorned 
to  him  by  the  head  of  the  office  in  a  mutilated  state,  the  head  of  the  offieB 
is  not  primd  facie  responsible  for  the  mutilation.  Supposing  the  head  of 
the  office  to  be  the  person  who  mutilated  the  document,  the  remedy  against 
him  is  by  action  on  the  case,  not  by  trespass.  (10) 


(1)  Gordon  v.  Harper,  7  T.  R.  11.  Co. 
Litt  57.  (ft.)  Salop  (^CoufUeit  of )  V,  Cromp^ 
ton,  CrOi  Eli*.  777.  784.  5  Co.  13.  (b.) 
Bowles*  case,  11  ibid.  8S.  (a.)  Dyer,  121. 
(b.)  pL  17. 

(2)  2  Seund.  47. 

(3)  Ward  r.Macauley,  4  T,K.  4^9.  Gor- 
don T.  Harper,  7  ibid.  9.  BiddUrford  v. 
Onflow,  3  Lev.  209.  Smith  v.  Middleeex 
(^Sheriff  of),  15  East,  607. 

(4)  Lotan  V.  Croat,  2  Camp.  464.  Bertie 
(  Clerk)  V.  BeavmoKti  16  East,  33. 


(5)  Cooper  V.  Ckittjf,  1  Ban.  2a  S»* 
V.  MiUes,  1  T.  K.  480.  Priee  ▼.  Bdjoi*  4 
Bing.  597. 

(6)  Mcertyn  w,&wwlfya,  8  T.  R.  14&  S 
Saund.  47.  (b.) 

(7)  Ibid,  (g.) 

(8)  Gordon  v.  Harper,  7  T.  R.9.  ^«»* 
▼.  Macamky,  4  ibid.  489. 

(9)  Le  Counteu  de  Salop't  eaie,5Co.iS. 

(b.),14.(a.)  ^   *  PdL 

(10)  2>iyfor  ▼.  Rowan,  1  M.  &  **• 
490. 
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The  remedies  for  injuries  to  the  person  have  been  discussed  under  the  Bt  whom  axd 
titles  Assault  and  Battery  (1),  False  Imprisonment  (2),  Malicious  xaMprss^'* 
Arrest  (3),  Malicious  Prosecution  (4),  Master  and  Servant,  (5)     — 

A  sailor  who  had  lodged  for  some  weeks  at  a  publichouse  and  abo  re-   ^^'^^^^  ™ 
ceived  advances  of  cash'  from  the  person  who  kept  it,  having  been  paid  his   j^^^^^   ^^^^ 
wages  in  the  presence  of  the  father  of  the  publican,  went  to  the  house  of  from  the  pos- 
the  latter,  and  there,  after  drinking  some  spirits,  became  intoxicated,  and  se«wnofan- 
fell  asleep.    The  father  of  the  publican  in  his  son's  presence,  desired  a  young 
woman,  an  acquaintance  of  the  sailors,  to  take  the  money  out  of  his  pocket, 
which  she  did  and  laid  it  on  the  table.    It  was  ISL  17«.  6(L    The  publican 
took  it  up  and  said  he  would  keep  it  till  the  man  got  sober.     The  father 
told  her  to  say,  when  the  sailor  awoke,  that  his  money  was  lost.    The  pub- 
lican said  she  had  better  be  there  in  the  morning  when  he  settled  with  the 
the  sailor.    When  he  awoke  and  asked  for  his  money,  the  father  said  it  was 
all  right  till  the  morning.    After  this,  by  desire  of  the  sailor,  a  pound  in 
silver  was  given  to  the  young  woman  out  of  the  money,  and  the  next  morning 
6d  his  applying  for  the  remainder,  he  was  offered  two  shillings  and  some 
copper  as  the  balance,  after  deducting  what  he  owed  the  publican  : — It  was 
held,  that  a  joint  action  of  trespass  was  maintainable  against  both  the  pub- 
lican and  his  fathei^  and  that  the  sailor  was  entitled  to  recover  the  whole 
amount  taken  from  him  without  any  other  deduction  than  that  of  the  pound 
afterwards  given  to  the  woman.  (6) 


4f.  Declaration.  Declakation. 

In  trespass  quare  clausum  fregity  the  venue  is  local,  and  must  be  laid  Vxnux. 
in  the  county  where  the  land  lies  (7) ;  but  trespass  for  taking  goods  is  a 
transitory  action,  and  the  venue  may  be  laid  in  any  county.  The  declara- 
tion should  embody  a  precise  statement  of  the  wrongs  complained  of,  whether 
to  the  person,  or  to  personal  or  real  property,  and  that  such  injury  was 
committed  vi  ei  armis  et  contra  pacem,  (8) 

The  commission  of  the  fact  should  be  stated  directly  and  positively,  and   The  trespass 
not  by  way  of  recital.  "^^^""^  ^ 

•'         ^  stated  by  way 

It  is  not  requisite  to  state  the  day  on  which  the  trespass  was  actually  of  recital, 
committed — any  day  before  the  commencement  of  the  action  will  suffice :   The  day. 
but  if  it  be  alleged,  that  the  defendant  committed  a  single  act,  or  an  act 
which  terminated  in  itself,  on  divers  days  and  times,  it  can  be  specially  de- 
murred to.  (9) 

By  Reg.  Gen.  H.  T.  4  Will.  4.  several  counts  in  trespass  for  acts  com-  Reg*  Gen.  H. 
mitted  at  the  same  time  and  place  are  not  to  be  allowed.  "^'f  ^^**'  ^'  ^' 

.  .  s.  1. 

By  Reg.  Gen.  H.  T.  4  Will.  4.  V.  s.  1.  in  actions  of  trespass  quare  clausum 
fregity  the  close  or  place  in  which,  &c  must  be  designated  in  the  declaration 

(1)  AnO,  208^228.  (8)   Vide  anti,  213.    tit.   Assault    and 

(2)  Aitti,  2017—2046.  Battekt. 

(S)  Anti,  2265—2273.  (9)  English  v.  Pumr,  6  East,  395.     The 

(4)  Anti,  2274—2289.  form  of  the  declaration  is,  **  that  defendant 

(5)  Antd,  2334 — 2358.  on  such  a  day,  in  such  a  year,  and  on  divers 

(6)  PuUUB  r,  Rutier,  8  C.  &  P.  337.  other  days  and  times,  between  that  day  and 

(7)  Sed  vide  stat.  3  &  4  Will.  4.  c.  42.  the  day  of  the  commencement  of  the  suit, 
s.  22.  committed  sereral  trespasses,** 
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DsCLAKATIOir. 


Loeut  in  quo. 

Full  inform- 
ation must  be 
given  to  the 
defendant  of 
the  place  in 
which  he  is  al- 
leged to  have 
committed  the 
trespass. 


The  close  in 
which  &c.  does 
not  mean  the 
whole  close  re- 
ferred to  in  the 
declaration. 


Description  of 
a  close  by  two 
abuttals. 


by  name,  or  abuttals,  or  other  description,  in  fulure  whereof  the  defendant 
may  demur  specially. 

There  must  be  a  general  accurate  correspondence,  faithfully  describiDg 
the  close  in  substance,  and  conveying  full  information  to  the  defendant  of 
the  place  in  which  he  is  alleged  to  have  committed  the  trespass. 

To  an  action  of  trespass  for  breaking,  &c  a  wall  of  the  plaintiff's,  bounded 
on  the  north  by  a  workshop  of  the  defendant :  it  was  pleaded,  that  the  wall 
was  not  the  wall  of  the  plaintiff — but  that  it  was  a  party  wall,  standing  partly 
on  the  plaintiff's  and  partly  on  the  defendant's  land; — that  the  roofoftbe 
defendant's  workshop  rested  on  the  top  of  the  wall  on  the  defendant's  fldei 
and  that  the  trespass  was  committed  partly  on  the  plaintiff's  half  of  the 
wall : — It  was  held,  that  defendant  was  entitled  to  the  verdict,  for  thattiie 
plaintiff  must  be  understood  to  have  brought  his  action  for  the  whole  vail; 
and  even  if  the  party  wall  were  treated  as  two  walht,  the  defendant's  part 
could  not  be  considered  as  part  of  the  workshop ;  and  therefore,  that  the 
description  in  the  declaration  with  the  abuttals,  comprehended  the  whole 
wall,  and  consequently  the  plaintiff  had  not  proved  his  property  in  the  wall 
as  described  in  the  declaration.  (1) 

In  Brawnhw  v.  Tomlinson  (2)  it  appeared,  that,  in  1838,  the  occopierof 
a  field,  called  the  Hall  Close,  took  down  the  old  fence  and  added  to  the  field 
a  strip  of  land  adjoining  a  public  road.  In  an  action  for  a  trespass  ooai- 
mitted  upon  a  strip  of  land  about  a  year  after  it  had  been  so  taken  in,  the 
declaration  described  the  locus  in  quo  as  the  Hall  Close : — It  vas  hddf 
that  it  was  properly  described.  (3) 

The  close  in  which  &c.  does  not  mean  the  whole  close  referred  to  in  the 
declaration,  but  the  placie  in  which  the  trespass  is  proved  to  have  happened* 
and  the  defendant  may  so  apply  it.  Where  the  plaintiff  had  named  the 
close  in  his  declaration,  and  the  defendant  pleaded  liberum  tenenutit* 
generally,  without  giving  any  further  description  of  the  close,  it  was 
holden  (4),  that  the  plaintiff  was  not  driven  to  a  new  assignment,  but  wis 
entitled  to  recover  upon  proving  a  trespass  committed  in  a  close  bearing  the 
name  given  in  the  declaration,  although  the  defendant  -might  have  a  dose 
in  the  same  parish  known  by  a  similar  name. 

Where  a  declaration  described  the  close  as  abutting  *'  on  the  south,  towards 
a  certain  highway  in  the  parish  of  H.,  in  the  county  of  Sussex ;  towards  the 
north,  on  certain  land ;  on  the  east,  on  premises  in  the  occupation  of  the 
plaintiff;  and  on  the  west,  towards  certain  premises  in  the  occupation  of  the 
defendant,  and  situate  in  the  parish  of  H. :" — It  was  decided,  that  the  word 
"towards"  was  an  incorrect  description,  the  proper  description  being  "on 
or  *'  upon,"  so  as  to  exclude  any  intervening  land ;  but  as  the  defendant  had 
pleaded,  <*  that  the  close  was  his  property,  as  a  customary  tenant  of  Q^ 
mtfnor,"  &c.,  he  adopted  the  description  of  the  close  set  out  in  the  declara- 
tion, and  therefore  was  precluded  from  objecting  to  its  insufficiencf .  (5) 

A  description  of  a  close  by  two  abuttals  only,  is  a  sufficient  coDipli*B« 
with  the  rule  of  H.  T.  4  Will.  4.  V.  s.  1.  (6) 


(1 )  Mttrfy  V.  M^Dermotty  8  A.  &  £.  138. 

(2)  1  M.  &  G.  484. 

(3)  There  may  be  both  an  occupation 
way  and  a  public  highway  over  the  same 
road,  for  it  does  not,  on  becoming  a  high- 
way, cease  to  be  an  occupation  way.  Per 
Lord  Denman  C.  J.  ibid. 


(4)  Cocker  v.  Cromptm,  I  5*^.485- 
recog.  in  Lempriert  v.  Hvmphrp,  S  A.  • 
18}.f  vide poMtt  2652.  ^ 

(5)  Lempriert  v.  ffitmphrey,  I  «.&  *»■ 
1 70.     4  N.  &  M.  638.     .S  A.  &  E.  ISI- 

(6)  North   ▼.    hgamdU,  1  Vcml  P-  ^ 
N.S.  151. 
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lo  trespass  for  taking  goods,  the  goods  must  be  specified  (1),  and  the    Dkclaratiok. 
omission  will  not  be  aided  by  verdict  Taking  froods. 

The  declaration  must  also  state,  that  the  land  or  goods  were  the  plain-  property  must 
tiff's  lands  or  goods ;  hence,  if  the  words  "  of  the  plaintiff"  or  **  his**  be  omit-  be  stated  to  be 
ted,  the  declaration  will  be  bad ;  but  this  omission  may  be  aided  by  pleading  ***®  plaintiff's. 
over.  (2) 

To  trespass  for  breaking  and  entering  the  plaintiff  s  house,  the  defendant  What  is  a  suf- 
pleaded,  that  before  the  said  time  when  &c.,  H.  was  seised  of  and  in  the  fi««nt  allega- 

Z^  twn  or  a  seisin 

house  in  his  demesne  as  of  fee,  and  being  so  seised  before  the  said  time  in  fee. 
when  &c,i  demised  it  to  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  A.,  and  that  they  permittted  &,  a  pauper,  to  occupy,  who  refused  to 
deliver  up  possession  ;  and  the  plea  concluded  by  giving  colour  to  the  plain- 
tiff by  averring  a  charter  of  demise  made  to  him  by  S.  after  the  said  re- 
fusal:— It  was  held  on  special  demurrer;  —  that  there  was  a  sufficient 
allegation  of  a  seisin  in  fee  at  the  time  of  the  demise ;  —  that  it  was  not 
necessary  to  state  the  demise  to  be  by  deed,  or  to  mention  the  names  of  the 
churchwardens  and  overseers ; — and  that  colour  was  sufficiently  alleged.  (S) 

In  Piti  V.  Shew(^)  Chief  Justice  Abbott  observed,  "  The  value  of  fixtures  Value  of  fix- 
may  be  recovered  under  the  terms  '  goods,  chattels,  and  effects.'     Fixtures  ^^^'^ 
may  be  taken  in  execution  under  9^  fieri  facias^  which  contains  similar  words. 
They  are  not  distrainable,  not  being  severable  from  the  freehold  ;  and,  for 
that  reason,  not  being  capable  of  being  restored  in  the  same  plight  in  which 
they  were  before  severance." 

In  declarations  for  taking  animals ^<9  Twiura  it  must' be  stated,  that  the  Taking  ani- 
animals  were  either  dead,  tame,  or  confined;  otherwise  property  in  the  ™^^ 
plaintiff  cannot  be  alleged,  at  least  such  allegations  will  be  bad  on  demurrer. 

In  trespass  for  taking  duos  damas  belonging  to  the  plaintiff,  in  a  certain 
close  of  the  plaintiff's  called  *'  the  park "  (5),  the  declaration  was  holden 
to  be  bad  on  general  demurrer,  because  a  person  cannot  have  property 
in  deer,  unless  they  be  tame  and  reclaimed. 


5.  Pleadings.  Pliamngs. 

The  general  issue  is  '<  not  guilty."  «  Not  guilty." 

If  the  plaintiff  do  not  give  a  proper  description  of  his  close  by  abuttals  When  defend- 
er otherwise,  the  defendant  should  demur ;  if  he  plead  a  special  plea,  such  *"*  *l>o"ia  de- 
as   liberum  ienementum^  he  will   be  deemed  to  have  admitted,  that  the 
plaintiff  was  in  possession  of  a  close  similar  to  that  described  in  the  declar- 
ation ;  and  the  plaintiff,  on  proving  a  trespass  upon  such  a  close,  will  be 
entitled  to  recover.  (6) 

Reg.  Gen.  T.  T.  1  Will.  4.  s.  13.  does  not  prevent  a  defendant  fYom  Iteg.  Gen.  T. 
applying  to  the  court  when  leave  to  plead  several  matters  is  refused  by  a  jg  j^  not 
judge;  nor  need  the  previous  application  be  noticed  in  the  rule.  To  tres-  prevent  an  ap- 
pass  for  entering  a  steam  vessel,  the  court  allowed  the  defendant  to  plead,  ph^^'^^^i^  ^^  ^ 

(]  )   Wjfat  v.EMiinfftoih  Str.  637.   Bertie  v.         (4)  4  B.  &  A.  206. 
Pickering,  4  Burr.  2455.  (5)  MdOocke  v.  Eagtiyy  3  Ley.  227. 

(2)  Brooke  t.  Brooke,  1  Sid.  184.  (6)  Lempriere  v.  Humphrey,  3  A.  &  £. 

<S)  Smith  ▼.  Adkine,  1  Dowl.  P.  C.  N.  S.  181.     Kennedy  on  Pleading,  180. 
429. 
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Pleadiitos.  1st,  Dot  guilty;  2d\j,  leave  and  license;  Sdly,  that  the  defendant  entered 

iudffe  andaJsT  *^®  vessel  to  prevent  a  breach  of  the  peace ;  ^thly,  that  the  vessel  was  in 

to  the  full  danger  of  being  wrecked,  and  that  the  defendant  went  on  board  to  save  it; 

cour^r  leare  5^yy^  ^j^at  a  third  party  had  a  lien  on  the  vessel,  and  that  the  defendant  as 

matters.  ^1^  servant  went  on  board  to  take  possession  of  her.  (1) 
Effect  of  "not        By  Reg.  Gen.  H.  T.  4  Will.  4.  V.  s.2.,  in  actions  of  trespass  qvm 

guilty  "  in  tres-  clausutH  fregit,  the  plea  of  "  not  euilty  "  shall  operate  as  a  denial,  that  the 

pass  guare  clau'  *f     ^  *  o        •/  r 

tumfngiu  defendant  committed  the  trespass  alleged  in  the  place  mentioned,  but  not 

as  a  denial  of  the  plaintiff's  possession,  or  right  of  possession  of  that  place, 
which,  if  intended  to  be  denied,  must  be  traversed  specially. 
The  plea  of  The  plea  of  '<  not  possessed  "  denies  not  the  title,  but  the  posseaaon 

sessed^'enies  ®^^^^  ^^  ^^  declaration,  t«  €.  a  sufficient  possession  to  sustain  the  action.  (2) 
not  the  title  But  where  the  plaintiff  complained  of  an  injury  to  a  messuage  and  premiaes 
but  the  posses-    Jq  |^jg  possession,  and  the  defendant  pleaded  not  possessed ;  and  it  being 

found,  that  the  plaintiff  had  only  part  of  the  house,  the  defendant  occupying 
the  rest,  it  was  holden,  that  the  plaintiff  was  entitled  to  a  verdict.  (S)  The 
plea  puts  in  issue  the  possession  of  the  close  described  in  the  declaration  (4); 
and  if  more  than  one  close  be  described,  the  issue  upon  this  plea  is<ii* 
visible,  and  the  defendant  will  be  entitled  to  a  verdict  as  to  so  much,  as  maj 
not  be  proven.  (5) 
The  plea  of  Analogous  to  the  plea  of  not  possessed,  the  plea  of  no  property  puti  i> 

puu  inw8u7  ^**^®  merely  the  property  as  stated  in  the  declaration,  ue.  a  sufficient  pw- 
merely  the  pro-  perty  to  maintain  the  action  as  against  a  wrong-doer.  Therefore  a  bare  po^ 
^nth  ^  T*t^  session  is  enough  (6) ;  but  if  the  defendant  claim  the  goods,  he  may  shev 
ation.  his  title,  and  that  the  plaintiff's  title  is  fraudulent;  for  under  such  circum- 

stances, as  against  the  defendant,  the  plaintiff  has  no  property.  (7)    I^^ 
defendant  justify  the  taking  of  the  goods  as  assignee  of  a  bankrupti  and 
the  plaintiff  reply,  that  the  goods  are  not  the  goods  of  the  assignee,  but  are 
his  goods,  he  cannot,  under  that  replication,  dispute  the  bankruptcy.  (8) 
Plf*  ^ "  "***  1°  ^^  action  of  trespass,  the  court  refused  to  allow  the  defendant  to 

payment*of  plead  the  pleas  of  not  guilty  and  payment  of  money  into  court  lo  the 
money  into  whole  action,  but  directed  either,  that  the  latter  plea  should  be  confined  to 
*T7  ^  d  ^^  much  only  of  the  cause  of  action  as  was  intended  to  be  admitted  or 

will  not  be  al-    should  be  struck  out.  (9) 

^^^^  Where  in  an  action  of  trespass  for  hunting  over  the  plaintiff's  land,  the 

When  am-  defendant  pleaded  not  guilty  by  statute,  the  court,  on  an  affidavit  of  the 
in  pleading  plaintiff,  that  he  could  not  discover  the  statute  under  which  the  defendaat 
^bysutute.**     meant  to  justify,  made  absolute  a  rule  upon  the  defendant  to  point  oat 

within  three  days  the  statute  under  which  the  plea  was  pleaded,  or  else 
that  the  words  **  by  statute  '*  should  be  struck  out  of  the  margin.  (10) 
Variance  in  A  variance  in  the  description  of  the  locus  in  quo  will,  however,  be  m- 

onh^fo^^/jr  J^i^s'^^®  ^  *  defence  under  the  general  issue,  because  the  plea  of  not  guiltj 
quo  is  adn)is-  is  a  traverse  of  the  committing  of  the  trespass  in  the  place  mentioned,  aod 
sible  as  a  de-      if  ^he  plaintiff  prove,  that  the  trespass  was  committed  in  a  place  varying  in 

(1)  Johnatone  ▼.  Knowleg,  1  Dowl   P.  C.         (7)  Aa/iby  v.   Mhrneit,  S  N.  *  P.  »^- 
N.  S.  30.  NicdU  v.  Battardy  S  C.  M.  &  R.  65% 

(2)  Heath  v.  Milward,  2  Bing.  N.  C.  98.  (8)  Jonet  ▼.  Brmen,  1  Bbg.  N.  C  ^ 

(3)  Fmn  v.  Grafton,  ibid.  617.  (9)   Thtrnpam  v.  Jaekum,  8  Dowl  P.  ^ 

(4)  Bond  V.  Downion,  2  A.  &  E.  26.  591,  - 

(5)  Phytkian  v.  White,  1  M.  &  W.  216.  (10)   Coy  ▼.  Forester  (Lord),  8  M. «  "• 

(6)  Ashmore  v.  Hardy,  7  C.  &  P.  501.  312. 
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its  description  from  the  place  mentioned,  he  does  not^  as  it  seems,  prove     TixssavGa. 
the  issue.  (1 )     Every  other  defence  must,  however,  be  pleaded  specially.       fence,  under  the 

In  actions  of  trespass  de  bonis  cupartatiSf  the  plea  of  "  not  guilty  *'  general  issue. 
operates  as  a  denial  of  the  defendant  having  committed  the  trespass  alleged  Trespass  de 
by  taking  or  damaging  the  goods  mentioned,  but  not  of  the  plaintiff's  pro-  ^^  atportoHt. 
perty  therein. 

The  property  of  the  goods  in  the  plaintiff  must  therefore  be  specially  Property  of  tbe 
denied,  and  all  matters  in  justification  or  excuse  must  be  pleaded,  as  well  as  ^?^^  ^^ 
a  release,  or  other  matter  in  discharge  of  the  action,  (2)  be  specially 

In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house  denied. 
and  taking  his  goods,  a  special  plea  justifying  an  entry  to  seize  goods 
fraudulently  removed  by  the  defendant's  tenant  under  stat   11  Geo.  2. 
c  19.  (3).,  should  be  confined  to  the  breaking  and  entry,  and  the  property 
in  the  goods  should  be  traversed  in  a  separate  plea.  (4?) 

To  an  action  of  trespass  for  breaking  and  entering  plaintiff's  house  and  tak- 
ing his  goods  it  was  pleaded,  that  the  plaintiff,  at  the  time  when  &C.,  held  and 
enjoyed  a  dwelling-house^  &c.  of  L.  as  tenant  thereof  to  L.,  under  a  demise 
thereof,  viz.  a  demise  before  then  made  by  L.  to  the  plaintiff;  on  which  demise 
a  certain  weekly  rent,  viz.  &c,was  reserved  and  made  payable  at  the  end  of 
each  week  by  the  plaintiff  to  L. ;  that  such  rent  being  in  arrear,  the  plaintiff 
had  fraudulendy  removed  the  said  goods  from  the  dwelling-house  so  held  by 
him  to  the  house  in  which  &C.,  to  prevent  L.  from  distraining  them  for  the 
said  rent,  leaving  no  sufiicient  distress  behind ;  and  because  the  said  goods 
had  been  so  removed,  and  were  kept  in  the  said  house  in  which  &c.,  and  the 
said  house  was  locked  up;  the  defendants,  as  the  servants  and  by  command  of 
Lto,  broke  and  entered  the  house,  and  seized  the  goods  (justification  accord- 
ing to  Stat  11  Geo.  2.  c  19.  s.  L);  to  which  de  infurid  was  replied.  (5) 
The  plea  was  on  general  demurrer  holden  to  be  good  ;  and  that  it  did  not 
set  up  any  **  interest  in  the  land,"  or  << matter  of  interest''  within  the  second 
resolution  in  Crogaie*$  case  (6),  but  that  it  alleged  ^  an  authority  given  by 
the  law"  within  the  third  resolution,  and,  therefore,  that  the  replication  de 
inpirid  was  bad ;  and  seemingly,  that  the  <'  authority  given  by  the  law  " 
mentioned  in  the  third  resolution,  must  also  be  '<  mediately  or  immediately 
derived  from  the  plaintiff."  (7) 

By  Reg.  Gen.  H.  T.  4  Will.  4.,  in  trespass  quare  ciausumfregity  pleas  of  IUght  or  Com- 
soil  and  freehold  of  the  defendant  in  the  lootu  in  quo,  and  of  the  defend-  ^°^*(®) 
ant's  right  to  an  easement  there ;  pleas  of  right  of  way,  of  common  of  pas-  t  4  Will  4 
ture,  of  common  of  turbary,  and  of  common  of  estovers,  are  distinct,  and 
are  to  be  allowed.    But  pleas  of  right  of  common  at  all  times  of  the  year, 
and  of  such  right  at  particular  times,  or  in  a  qualified  manner,  are  not  to  be 
allowed. 

(1)  Ro8coe*s  Law  Tracts,  54.    Lutwyche  Qtusre,  Whether  in  trespass  dif  6rat«  jfc.,  a 
on  Pleading,  158.  special  plea  shewing  property  in  another 

(2)  Tidd*s  N.  P.  378.  gives  sufficient  implied  colour  to  the  plaln- 

(3)  **  The  uniform  course   of  pleading  tiff,  if  it  distinctly  admit  his  possession  ? 
under  this  statute,  and  also  in  cases  of  enter-  (5)  But  it  seems,  that  it  would  have  been 
ing  one  man*s  house  to  seize  the  goods  of  bad  on  special  demurrer,  for  not  stating  the 
another  under  a  /i,  fa,,  has  been  to  confine  demise  with  sufficient  particularity. 

the  plea  to  the  trespasses  in  regard  to  the  (6)  8  Co.  66,  (b.) 

house.**     Per  Lord  Denman  in  FUtcher  v.  (7)  Bowler  ▼.  Nicholson,  13  A.&  £.  341. 

MariOier,  9  A.  &  E.  462.  (8)  Anti,  1027—1052.  tit  Common. 

(4)  Fleiclur  v.  MariUier,  9  A.  &  E.  457. 
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Pliadikos.         In  trespass  to  real  property,  the  defendant  can  specially  plead  the  plea  of 
LiBE&uK  liberum  tenementum^  if  the  locus  in  quo  be  his  freehold,  or  of  some  other 

TxNKMKifTUtf.    party  under  whom  he  jastifies,  if  he  have  a  possessory  title  thereto. 

This  plea  admits,  in  fact,  the  plaintiff's  possession  of  a  close  corre- 
sponding with  the  description  of  the  close,  either  by  name  or  abuttals,  in 
the  declaration. 

Liberum  tenementum  can  be  pleaded  (1)  to  compel  the  plaintiff  to  oeir 
assign,  if  he  have  not  set  forth  the  abuttals  or  name  of  the  close  in  his 
declaration.  (2) 

A  new  assignment  to  a  plea  of  liberum  tenementum  waves  all  the  ties- 
passes  in  the  place  mentioned  in  the  plea.  (3) 
When  the  The  plaintiff  can  sometimes  traverse  or  reply  to  the  plea,  and  also  Dev 

traverw^'rre-  *^*S" '  *^^®»  *  defendant  pleaded,  that  the  house  in  the  declaration  was 
ply  to  the  plea,  called  C.*s  house,  and  one  of  the  closes  Blackacre,  and  the  other  Whiteacre, 
and  also  new  and  that  they  were  his  freehold ;  and  the  plaintiff  traversed  that  C/s  house 
^^^^'  and  Blackacre  were  the  defendant's  freehold,  and  new  assigned  the  trespass 

in  twenty  acres  other  than  Whiteacre ;  to  which  it  was  objected,  that  bf 
the  new  assignment  the  plaintiff  had  waved  the  former  pleadings  as  to  allt 
and  therefore  ought  to  have  omitted  the  traverse  ;  but  the  court  held,  tint 
as  the  defendant  had  pleaded  in  respect  of  some  of  the  places  in  whidi  the 
plaintiff  intended  to  lay  some  of  the  trespasses,  the  plaintiff  was  at  liberty 
to  answer  as  to  that  part,  and  that  the  defendant  was  not  at  liberty  to  vave 
his  plea  thereto,  and  to  plead  to  all  de  novo,  (i) 
New  assign-  A  new  assignment  is  not  necessary,  where  there  has  been  but  one  aiDgie 

xnentnot  nece»*  ^^^  ^p  trespass,  except  where  that  has  been  of  a  continuing  nature,  as  in  the 
sary  where  «  r  '  >     t 

there  has  been    Case  of  imprisonment  (in  which  case  it  may  perhaps  be  said  to  consist  of 

but  one  single    several  acts  of  trespass),  or  except  where  the  plea  of  liberum  tenementitm 
'    has  rendeVed  a  particular  description  of  the  locus  in  quo  necessary ;  and,  is 
general,  where  a  new  assignment  is  unnecessary,  it  will  be  improper,  aod 
sometimes  fatal,  to  the  plaintiff's  right  to  recover.  (5) 

Where  the  defendant  pleads  liberum  tenementum  in  A.  B.,  and  that  the 
defendant  entered  by  his  command,  the  plaintiff  can  in  his  replication  tra- 
verse the  command. 
Where  a  stipu-  In  an  action  of  trespass,  the  defendant  pleaded  Hberum  tenementum,  and 
b^* 'made'thi'^  leave  and  license.  The  plaintiff  denied  the  license,  and  replied  to  the  other 
subject  of  a  re-  plea  a  demise  from  year  to  year,  commencing  on  the  16th  November,  1856. 
joinder.  'pjjg  defendant,  in  his  rejoinder,  denied  the  demise.     There  was  evidence* 

that  the  16th  November  was  the  first  day  of  each  year  of  the  tenancy,  bot 
from  the  evidence  it  seemed,  that  the  tenancy  must  have  commenced  before 
1836.  The  defence  (which  was  sought  to  be  proved  by  an  admission  of 
the  plaintiff)  was,  that,  at  the  time  of  the  letting,  the  plaintiff  had  agreed  to 
give  up  the  possession,  whenever  the  defendant  required  to  have  the  laod: 
—  It  was  held,  that  the  allegation  of  the  tenancy  was  proved^  although  the 
tenancy  had  begun  on  some  16th  November  several  years  before  183^  be- 
'    cause  a  tenancy  from  year  to  year  is  considered  as  recommencing  every  yeV) 

(1 )  Vide  anti,  2641.  (4)  1  Saund.  SOO.  (b.)  Pnttymm  J.U^ 

(2)  Chamberg  v.  Donaldson^  11  £ast,  65.     rence,  Cro.  £liz.  812. 
Stevent  ▼.  Whittler,  ibid.  51.  (5)  1  Chitt.  PI.  6S2. 

(3)  Freetton   v.    Crouch,  Cro.   Eliz.  492. 
1  Saund.  299.  (e.) 
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and  that  the  defendant  could  not  avail  himself  of  the  above  defence  on  these     Plsadinqs. 
pleadings,  as  the  stipulation  to  give  up  possession  should  have  been  made 
the  subject  of  a  rejoinder,  and  that  it  could  not  be  gone  into  on  the  plea  of 
leave  and  license,  as  it  was  a  part  of  the  original  bargain.  (1) 

In  settling  the  plea  of  liberum  tenementum  the  following  rules  should  be  Rules  for 
carefully  attended  to :  —  1st,  in  the  statement  of  a  derivative  title,  the  P'®*^°6  ^^' 
denvation  or  commencement  of  an  estate  in  fee  simple  need  not  be  shewn,  twn. 
It  suffices  in  general  to  deduce  the  title  from  the  last  absolute  owner  in 
fee  simple  from  or  through  whom  the  defendant  claims,  although  the  fee 
was  only  conditional  or  determinable  on  a  certain  event ;  2dly,  in  the  case 
of  particular  estates,  being  interests  or  titles  less  than  a  seisin  in  fee  simple, 
and  in  case  of  copyholds,  their  commencement  must  be  shewn,  that  is^  the 
derivation  of  the  title  from  the  last  seisin  in  fee  must  be  alleged ;  Sdly,  a 
party  claiming  by  inheritance  or  descent,  must  specially  shew  how  and  in 
what  character  he  is  heir ;  4thly,  if  the  party  claim  by  conveyance,  each 
distinct  conveyance  and  the  nature  thereof  must  be  specially  set  forth ; 
5thly,  it  is  a  rule,  that  the  conveyance  should  be  pleaded  according  to  its 
legal  import  and  effect,  ratlier  than  its  form  of  words ;  6thly,  where  tho 
nature  of  the  conveyance  is  such,  that  it  would  at  common  law  be  valid 
without  deed  or  writing,  no  deed  or  writing  need  be  alleged  in  the  plead- 
ing, though  such  document  exist,  and  a  statute  render 'it  necessary,  as  in 
case  of  a  conveyance  with  livery  of  seisin,  &c. ;  but  where  the  nature  of 
the  conveyance  requires  at  common  law  a  deed  or  other  writing,  such 
instrument  must  be  alleged,  as  in  case  of  a  grant  of  any  thing  which  lies 
in  grant,  and  cannot  be  granted  without  deed  (2) ;  and  if  a  transfer  of 
property  be  inoperative  except  by  statute,  and  the  act  require  writing; 
as  in  case  of  a  devise  of  lands,  the  pleading  must  shew  that  the  will  was  in 
writing.  (3) 

The  plea  of  license  is,  where  the  defendant  committed  the  alleged  tres-  Liceksk. 
pass  under  the  permission  of  the  plaintiff,  a  good  plea  in  an  action  of  tres- 
pass, but  it  must  be  specially  pleaded ;  and  it  may  be  here  observed,  that  What  amount* 
a  license  to  enter  and  occupy  land  for  a  certain  time  amounts  to  a  lease,  ^  ^  ^®*^- 
and  should  be  pleaded  as  such.  (4) 

In  an  action  of  trespass  qtiare  clausum /regit,  by  a  tenant  against  a  land-  When  license 
lord,  it  was  holden,  that  the  latter  could  not  avail  himself  of  a  license  from  ^"^  ^j  "P®", 
the  plaintiff  to  take  possession,  unless  he  pleaded  it  specially.  (5) 

If  A.  give  £.  leave  to  go  on  a  field,  in  which  A.  has  no  right,  and  B.  Distinction  be- 
enter  thereupon,  this  will  not  make  A.  liable  as  a  co-trespasser  with  B. ;  l^^^  *"  ^"" 
but  if  A.  order  and  authorise  B.  to  go  on  the  field,  and  he  do  so,  A.  is  a  joint  license, 
trespasser  with  B. ;  the  latter  being  an  authority,  the  former  a  leave  and 
license  only.  (6) 

If  a  person  be  licensed  to  do  an  act,  the  implication  is,  that  the  grantor  Implication 
authorises  the  grantee  to  do  every  thing  that  is  essentially  requisite,  in  order  "^^essary, 
that  such  act  should  be  fully  executed  or  performed.  (7)  is  licensed  to 


do  an  act. 


(1)  Tomkint  ▼.  Lawrance,  8  C.  &  P.  729.  (4)  Per  cur,  5  Hen.  7.   c.  1.  (a.)  cit.  in 

(2)  1  Saund.  276.  (a.)  Paronumr  ▼.  Yardlty,  P)owd.  542.  (a.) 
(S)  Ibid.       Stephen   on    Pleading,    362,         (5)   Coar  v.  Painter,  7  C.  &  P.  767. 

et  aeq,      3  Chitt.  PI.  1014.     Leigh*8   N.  P.         (6)  Bobinson  v.  Vaughtoih  8  ibid.  252. 
1448.  (7)  Dennett  y.Grover,  Willes,  195. 
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Flkadings. 


Where  a  con- 
tract for  the 
sale  of  an  in- 
terest in  land 
may  operate  as 
a  license. 

Customs  under 
a  fair. 


License  in 
Law. 


What  is  not 
sufficient  to  re- 
vest tlie  posses- 
sion of  pro- 
1}erty  in  the 
andlord. 

When  license 
is  not  implied. 


In  Wood  y.  Manley(t)  it  appeared,  that  goods  which  were  upon  the 
plaintiff's  land  were  sold  to  the  defendant ;  and  that  by  the  conditions  of 
sale  to  which  the  plaintiff  was  a  party,  the  buyer  was  to  be  allowed  to  ent^ 
and  take  the  goods : — It  was  held,  that,  after  the  sale,  the  plaintiff  could  not 
countermand  the  license ;  and  that  the  defendant  having  entered  to  take, 
and  the  plaintiff  having  brought  trespass,  and  the  defendant  having  pleaded 
leave  and  license  and  a  peaceable  entry  to  take,  to  which  the  plaintiff  replied 
de  injurid^  he,  (the  defendant,)  was  entitled  to  the  verdict,  though  U  ap- 
peared that  the  plaintiff  had,  between  the  sale  and  the  entry,  locked  the 
gates  and  forbidden  the  defendant  to  enter,  and  that  the  defendant  had 
broken  down  such  gates  and  had  entered  to  take  the  goods* 

A  contract  for  the  sale  of  an  interest  in  land  widiout  a  note  in  writing 
may  operate  as  a  license,  so  as  to  excuse  the  entry  of  the  purchaser  on  the 
land  ;  but  it  cannot  be  made  available  in  any  way  as  a  contract  (2) 

In  trespass  for  breaking  and  entering  the  plaintiffs  close,  and  erecting  stalls, 
posts,  booths,  and  tables  there,  the  defendant  justified  under  a  custom,  that  at 
fairs  holden  at  certain  times  of  the  year,  on  some  part  of  the  commons  and 
waste  of  a  manor,  to  be  named  by  the  lord  of  the  manor  (the  locug  m  9110 
being  parcel  of  such  commons  and  waste,  and  named  by  the  lord)/  every 
liege  subject  exercising  the  trade  of  a  victualler  might  enter  at  the  time  of 
the  fairs,  and  erect  a  booth,  &c.  and  continue  the  same  for  a  reasonable 
time  after  the  fairs,  for  the  more  conveniently  carrying  on  his  ealiii^f 
paying  2d,  to  the  lord : — It  was  held,  that  the  custom  was  reasonable,  and 
the  plea  good.  (3) 

Under  the  plea  of  license,  the  following  entries  on  house  or  land  may  be 
justified,  viz.  to  distrain  for  rent,  or  cattle  damage  feasant;  to  execale 
legal  process ;  for  a  remainder  man  or  a  reversioner  to  see  whether  waste 
has  been  made,  or  repairs  properly  executed ;  for  a  commoner  to  view  his 
cattle,  &c. ;  for  an  entry  into  an  inn  on  reasonable  occasions ;  and  for  a  land- 
lord to  resume  possession  after  the  expiration  of  a  tenant's  lease. 

In  Fekham  y,Cartwright{^)  the  plaintiff  being  distrained  on  for  rent,  gave 
the  defendant  her  landlord  the  following  undertaking : — <<  In  consideratioB 
of  Mr.  C.  giving  me  the  furniture  distrained  for  rent,  I  undertake  to  give 
him  possession  of  the  premises  on  or  before  one  week  from  the  date  hereof 
The  plaintiff  acted  on  this  instrument  by  selling  some  of  the  fumitare  for 
her  own  use,  and  at  the  end  of  a  week  the  defendant  took  possession.  The 
plaintiff  having  sued  him  in  trespass,  and  the  defendant  having  pleaded 
leave  and  license,  it  was. held,  that  the  above  instrument  established  the 
plea. 

But  where  a  tenant  remains  in  possession  after  the  expiration  of  his  tena, 
a  landlord  is  not  justified  in  expelling  him  by  force,  in  order  to  regain 
possession.  And  it  seems,  that  possession  so  acquired  is  not  sufficient  to 
vest  the  possession  in  the  landlord  with  relation  \o  the  termination  of  the 
term.  (5) 

A  license  is  not  implied  by  law  to  the  purchaser  of  goods  (though  sold 
under  an  execution  or  distress)  to  enter  upon  the  premises  of  the  former 
owner,  and  take  them  away,  although  they  have  remained  there  with  his 


(1)  11  A.&E.  34. 

(2)  Carrington  v.  Roott,  2  M.  &  W.  248. 

(3)  Tyson  v.  Smithy  6  A.  &  £.  745. 


(4)  5  Bing,  N.  C.  569. 

(5)  Newton  v.  Hitriamd^  1  M.  &  G.  644. 
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assent.     To  support  a  plea  of  leave  and  license  to  an  action  of  trespass  for     Pleadings. 
taking  away  goods  under  such  circumstances,  there  must  be  proof  of  an 
express  agreement,  that  the  purchaser  should  enter  on  the  premises  and  take 
the  goods.  (1) 

Where  a  man  abuses  an  authority  or  license  which  the  law  gives  him,  by  When  the 
which  he  becomes  a  trespasser  (xb  initio^  if  the  defendant  plead  such  license  plaintiff  should 
or  authority,  the  plaintiff  should  reply  its  abuse  (2) ;  for  if  he  new  assign,  ^f^J^  authorit^ 
that  the  trespass  is  a  different  trespass,  he  cannot  recover,  as  he  can  only  or  license. 
prove  one  continued  act  of  trespass,  which  is  admitted  by  the  assignment ; 
for  though  the  defendant  becomes  a  trespasser  ab  initio^  it  is  not  a  new 
trespass.  (3) 

Where  the  plaintiff  complains  of  several  trespasses  committed  on  several 
days,  and  the  defendant  pleads  a  license,  to  which  the  plaintiff  replies  de 
tTifurid  szid  proprid  absque  tali  causdy  the  defendant  must  shew  a  license 
for  each  act  of  trespass  proved  by  the  plaintiff  (4*) ;  and  under  such  circum- 
stances the  plaintiff  need  not  new  assign,  because  the  meaning  of  the  repli- 
cation is,  that  the  defendant  committed  the  several  trespasses  without  a 
license  for  each. 

The  principles  which  apply  to  new  assignments  in  trespasses  to  the  Principles 
person  (5)  are  generally  applicable  in   trespasses  to  personal   property.  ^"**^*^  "PP'y  *® 
Where  in  an  action  of  trespass  for  taking  away  the  plaintiff's  oaks,  the  de-  ments  in  tres- 
fendant  pleaded,  that  the  oaks  were  standing  in  a  certain  close,  situate  in  the  P^^s^  ^o  ^he 
manor  of  A^  the  freehold  of  B.,  who  felled  them,  and  justified  taking  them  ,ally  ap^cable 
away  by  the  command  of  B. : — It  was  held,  that  the  plaintiff  might  new  assign,  to  personal 
that  the  oaks  were  growing  in  his  own  close,  within  the  manor  of  W.,  and  ^^^^  7- 
were  other  oaks  from  those  mentioned  in  the  plea.  (6) 

A  replication  of  excess  admits  the  cause  of  justification,  and  precludes  JusrincATioN. 
the  plaintiff  from  giving  evidence  to  negative  the  justification.   Thus,  if  the  Heplicntion  of 
defendant  justify  as  abating  a  nuisance,  and  the  plaintiff  reply  excess,  he  ^he  cause  of 
cannot  go  into  evidence  to  negative  the  nuisance.  (7)  justification. 

It  will  be  a  justification,  if  the  defendant  broke  and  entered  the  plaintiff's  Paociss. 
close  under  a  legal  process.  (8) 

In  pleading  a  justification,  there  is  a  difference  in  the  case  of  an  officer 
acting  under  process  of  the  court,  and  of  a  private  person. 

In  trespass  against  the  sheriff,  it  is  a  sufficient  justification,  if  he  shew  Officer  acting 
his  writ  without  shewing  a  judgment  (9):  so  it  is  in  the  case  of  his  bailiff  or  ""**^  ^^^ 
officer,  with  this  difference,  that  the  sheriff  must  shew,  that  the  writ  was  re- 
turned if  returnable,  but  the  bailiff  need  not,  because  it  is  not  in  his  power. 

But  in  trespass  against  the  plaintiff  in  a  former  action,  or  a  mere  stranger,  Plaintiff  in  a 
they  cannot  justify,  unless  they  shew  a  judgment  as  well  as  an  execution  ;  o°/"^J|!f*°"' 
for  the  judgment  might  be  reversed,  and  it  ought  to  be  at  their  peril,  if  they  stranger. 
take  out  execution  afterwards.  (10) 

(1)  WWiams  v.  MorrU,  8  M.  &  W.  489.         (5)   Vide    tmte,  208.    tit    Assault   ani* 
Qiuaret  Whether  there  can  be  an  irrevocable     Battery. 

license   to    enter    upon   land,  without    its  (6)  1  Saund.  SCO.  (a.) 

amounting   to  an   interest   in  land,  which  (7 )  Pickering  v.  Jtudd,  1  Stark.  56, 

therefore  can  pass  only  by  deed.  (8)  Crowther  v.  RamebvUom^  7  T.  R.  654. 

(2)  1  Saund.  300.  (d.)  (9)  BHWm  v.  Co&.  I  Salk.  408. 

(S)  AUkenhead  ▼.  Blades,  5  Taunt.  198.  (10)  1  Esp.  N.  P.  422.,  sed  vide  CReos&y 

(4)  Barnes  v.  Hunt,  11  East,  451.  v.  Barnes,  10  East,  73. 
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Pleadings.  And  the  same  rule  applies  to  all  principal  officers  of  inferior  courts  as 

has  been  previously  stated  respecting  sheriffs,  viz.  that  they  must  shew  re- 
turnable process  returned. 

It  may  be  laid  down  as  a  general  principle,  that,  if  a  person  justify  a  taking 

under  any  authority,  he  must  shew  every  matter  and  fact  of  that  authority, 

under  which  he  justifies. 

Officer  cannot         An  officer  in  the  execution  of  civil  process  (1)  cannot  justify  the  breik- 

justify  breaking  jng  ^^p^^  ^n  outer  door  or  window  (2) ;  but  if  the  outward  door  be  opeo, 

doors.  c^d  ^^  enter,  he  can  if  refused,  or  otherwise  unable  to  procure  ingress,  break 

open  inward' doors  to  execute  his  process. 

In  Kerbey  v  Denby{i)i  which  was  an  action  of  trespass  for  breakmg  and 
entering  a  dwelling-house,  assaulting  the  plaintiff,  &c.,  the  defendaqt  pleaded 
not  guilty  and  two  justifications  under  kco.  sa,,  except  as  to  the  breaking,  &&» 
alleging,  that  the  outer  door  was  open ;  and  to  that  de  injtirid  was  replied  :— 
upon  which  it  was  held,  ''that  the  door  being  open,  is  a  condition  precedent 
to  executing  the  writ  in  the  dwelling-house,  and  therefore  that  the  averment 
is  material ;  and  if  so,  it  is  well  traversed  by  the  replication  de  injuria  o^ik 
residue  causes  (^) '^^^  and  secondly,  it  being  proved,  that  the  defendant  hid 
broken  the  outer  door,  whereby  he  was  a  trespasser  ah  initio^  the  jurj  vere 
properly  directed  to  give  damages  for  the  whole  of  the  injury  complained 
of. 

In  the  execution  of  criminal  process  against  any  person  in  the  case  of  a 
misdemeanour,  it  is  necessary  to  demand  admittance,  before  the  breaking 
open  the  outer  door  can  be  justified.  (5) 
Inner  doors  of  And  an  officer  cannot  justify  breaking  the  inner  doors  of  the  house  of  a 
be  brokwTopen  stranger,  upon  suspicion  that  a  defendant  is  there,  to  search  for  him,  in  order 
on  suspicion,  to  to  arrest  him  on  mesne  process.  (6) 
arrest  another         Under  stat.  10  Geo.  1.  c  10.  s.  13.  the  commissioners  of  excise  can  issue 

on  mesne  pro-  . 

cess.  a  warrant,  to  search  the  house  of  a  person  whom  they  reasonably  suspect  of 

Stat  10  Geo.  1,  having  contraband  goods,  and  the  officer  executing  the  process  can  break 

open  locks  if  refused  to  be  unopened ;  and  no  evidence  need  be  given  of 
the  grounds  of  his  suspicion  for  breaking  open  the  locks.  (7) 

Where  the  declaration  complained  of  breaking  and  opening  divers  doois 
of  the  plaintiff's  dwelling-house,  and  breaking  to  pieces  their  locls,  &c;  and 
the  plaintiff  then  new  assigned,  that  he  brought  his  action  for  the  defendants 
breaking  the  outer  door  of  the  house ;  and  then  new  assigned  again,  that  be 
brought  his  action  for  the  defendant's  breaking,  &c  the  locks,  &c  belonging 
to  the  outer  door,  and  wherewith  it  was  fastened: — It  was  held,  that  these* 
cond  new  assignment  was  not  bad,  inasmuch  as  under  the  compUint  of  break- 
ing the  outer  door,  the  plaintiff  might  give  evidence  of  breaking  the  loch,  ^ 
and  that  the  second  new  assignment  and  the  plea  to  it  raised  the  question, 
whether  the  sheriff,  under  the  circumstances  in  the  plea,  might  break  open 
the  outer  door,  as  if  the  declaration  had  been  merely  for  breaking  the  lock; 

&c.  of  the  outer  door.  (8) 
• 

( 1 )  JBurdett  (  Bart. )  v.  Abbot,  14  East,  1.  (5)  Launoek  v.  Brown,  2B.&A.  592. 

(2)  Sed  vide    White  v.   Wiltsheire,  2  Rol.         (6)  JohnsoH  v.  Leipk,  6  Taunt  24o. 
137.    Anon.  Cro.  Jac,  555.    Pugh  r,  Griffith,         (7)   Cbcpcr  v.  5ocrf,  S  E&p.  N.  P.  C.  135. 
7  A.  &  E.  827.  overruling  Boatock  v.  SaMMders,  2  W.  BJ«ct 

(S)  1  M.  &  W.  336,  912.     3  Wils.  434. 

(4)  Per  Parke  B.  ibid.  (8)  Puffh  v.  Griffith,  7  A.  &  E.  8?7. 
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Accord  and  saitisfactioD  is  a  good  plea  in  trespass,  but  accord  without     Pleadings. 
satisfaction  is  a  bad  plea.  (1)  Accord  ak7~ 

In  Thurman  v.  Wild(2)y  which  was  an  action  for  a  trespass  committed  Satisfaction. 
by  the  defendant  as  a  servant  and  by  command  of  P.  B.,  acceptance  of 
satisfaction  by  the  plaintiff  from  P.  B.  was  held  to  be  a  defence. 

Where  the  defendant  introduces  an  immaterial  averment  in  his  plea,  the 
plaintiff  cannot  in  his  replication  so  traverse  the  matters  of  the  plea,  as  to  in- 
clude such  immaterial  averment  in  the  issue ;  therefore,  where  the  defendant 
in  trespass  pleaded,  that  the  trespass  was  committed  by  command  of  P.  B., 
and  then  stated  an  executed  accord  between  the  plaintiff  and  P.  B.,  with  the 
consent  of  the  defendant,  and  acceptance  thereof  by  the  plaintiff  in  satisfaction 
of  the  trespasses :  —  It  was  held,  that  a  replication  traversing  the  accord  and 
execution  thereof,  with  the  consent  of  the  defendant,  was  bad  on  special 
demurrer;  for  that,  as  no  rights  of  the  defendant  appeared  to  be  com- 
promised by  the  accord,  his  consent  was  unnecessary.  (3) 

If  in  trespass  a  verdict  be  positively  found  on  any  fact  or  title,  it  may  be  Estoppel. 
pleaded  as  an  estoppel  in  any  subsequent  action  between  the  same  parties 
or  their  privies.  (4) 

In  Doe  V.  Huddart  (5)  Mr.  Baron  BoUand  observed,  "  The  general  rule  Judgment  of 
of  law  since  the  case  'of  Vooght  v.  Winch  must,  we  think,  be  taken  to  be  BJiiand'in  Doe 
clearly  established ;  and  that  is,  that  a  judgment  between  the  same  parties  v.  Huddart, 
is  not  conclusive,  unless  pleaded  as  an  estoppel.     There  are  two  modes,  as 
Mr.  Justice  Holroyd  there  observes,  which  a  party  may  adopt :  he  may 
say,  the  other  pfirty  is  not  at  liberty  to  call  upon  me  to  answer  for  what 
has  been  previously  decided ;  or  he  may  say,  that  his  opponent  has  no  such 
ground  of  action,  as  he  has  alleged.    In  the  latter  case  he  refers  the  ques-i 
tion  to  the  jury,  who  are  to  determine,  not  whether  it  has  been  previously 
so  decided,  but  whether  the  right  be  as  alleged  in  the  pleadings  of  the 
parties.    And  in  GoddarcTs  ccue  (6)  it  is  laid  down,  that  although  in  plead- 
ing the  obligee  cannot  allege   delivery  before  the   date,  because   he  is 
estopped  from  taking  an  averment  against  any  thing  expressed  in  the  deed, 
yet  the  jurors  who  are  sworn  to  say  the  truth,  shall  not  be  estopped." 

To  trespass  for  breaking  and  entering  the  plaintiff 's  house  aud  seizing  his  When  it  is  un- 
goods,  the  defendant  pleaded,  that  an  action  was  brought  by  him  against  the  '^^^^f  ^^1 
plaintiff,  which  was  referred  to  arbitration,  and  that  the  arbitrator  awarded  of  court  was 
a  certain  sum  to  be  due  to  the  defendant,  and  ordered  the  plaintiff  to  pay  ^^^  "P**"* 
it  on  a  certain  day,  which  the  plaintiff  having  refused  to  do,  the  defendant 
issued  a  writ  of^fieri  facias  and  levied  on  the  plaintiff's  goods;  to  which  it 
was  replied,  that  by  a  rule  of  court  the  said  writ  was  ordered  to  be  set 
aside  for  irregularity ;  and  in  rejoinder  by  way  of  estoppel,  that  after  the 
making  the  rule  of  court,  the  plaintiff  ruled  the  sheriff  to  return  the  writ : 
— It  was  holden ;  upon  special  demurrer  to  the  rejoinder,  that  the  repli- 
cation was  good,  and  that  it  was  unnecessary  to  aver,  that  the. rule  of  court 
was  acted  on  ;  —  that  the  act  of  ruling  the  sheriff  to  return  the  writ  did  not 
stop  the  plaintiff  from  sjiewing,  that  the  writ  was  not  a  good  writ;  neither 

(1)1  Rol.  Abr.  Accord  (A.),  1S28.  Reniger  (4)   Ouiram  y,  Morewood  (  Qerk),  S  East, 

▼.  FogoMOt    Plowd.   5.  11.   (b.)      Jamea  v.  346. «  ant^f  1603,  1604.  tit.  Eviobmcje. 

David,  5  T.  R.  141.  (5)  2  C.  M.  &  R,  323. 

(2)  11  A.  A  E.  453.  (6)  2  Co.  4.  (b;. 

(3)  Ibid. 
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did  the  filing  of  record  affirm  iiie  existence  of  a  void  writ; — that  staL 
1  &  2  Vict.  c.  110.  s.  18.  does  not  authorise  a  party  to  iasae  execution  for 
money  ordered  to  be  paid  by  an  award ;  and  that,  although  the  statute  does 
not  authorise  execution  unless  the  amount  appears  by  the  order,  yet  execu- 
tion may  issue  for  costs  when  ascertained  by  the  officer,  and  that  an  <ada 
after  the  officer  has  taxed  is  not  requisite.  (1) 

By  Stat.  21  Jac  1.  c.  16.  s.  5.  ^*  in  all  actions  of  trespass  quare  doMim 
Jregitf  wherein  the  defendant  shall  disclaim  in  his  plea  to  make  any  title  or 
claim  to  the  land  in  which  the  trespass  is  by  the  declaration  supposed  to  be 
done,  and  the  trespass  be  by  negligence  or  involuntary,  the  defendant  may 
plead  a  disclaimer,  and  that  the  trespass  was  by  negligence  or  involantarri 
and  a  tender  of  sufficient  amends  for  such  trespass  before  action  broaght"(2) 

If  a  person  bring  an  action  of  trespass  for  taking  away  his  beasts  or 
other  goods,  tender  of  sufficient  amends  before  action  brought  is  not  a  bar, 
because  the  party  making  the  tender  is  not  the  owner  of  the  goods,  asia 
the  case  of  a  distress,  but  a  trespasser,  to  whom  the  law  does  not  shev  aoy 
favour.  (S) 

To  a  declaration  in  trespass  for  breaking  and  entering  the  plaintiff's 
house,  continuing  there  &c.,  and  seizing  and  converting  his  goods,  it  n& 
pleaded,  that  the  defendants  entered  as  bailiffii  to  distrain,  and  distrained  for 
rent  in  arrear,  impounded  the  goods  in  the  most  convenient  part  of  ^ 
premises  for  the  purpose  of  the  distress,  and  remained  there  areasoilabletiDa 
for  that  purpose :  to  which  it  was  replied,  that  the  plaintifi^  sued  not  osif 
for  the  trespasses  attempted  to  be  justified,  but  also  because,  after  the  de- 
fendants had  entered  for  the  purposes  mentioned  in  the  plea,  and  after  die 
plaintiff  had  tendered  to  them  a  sufficient  sum  in  satisfaction  of  the  reot 
and  costs,  and  after  the  defendants  ought  to  have  accepted  the  sum  m 
tendered  and  withdrawn^  and  given  up  the  goods  so  seized  and  distrained  as 
in  the  plea  mentioned,  the  defendants  remained  on  the  premises  a  long  time 
&C.,  and  converted  the  goods ;  which  trespasses  newly  assigned,  are  other 
and  different  trespasses,  &c.  Rejoinder,  that  plaintiff  did  not  tender  a 
sufficient  sum  for  arrears  and  costs.  Issue  thereon :  —  It  was  heldj  od 
motion  in  arrest  of  judgment  after  verdict  for  the  plaintiff,  that  on  the  whoie 
record  it  did  not  appear,  that  a  tender  had  been  made  before  the  distress  was 
impounded,  but  that  the  contrary  was  to  be  inferred ;  and  taking  the  state- 
ment to  be  ambiguous,  that  it  was  not  cured  by  verdict,  since  the  time  w 
tender  was  no  part  of  the  matter  in  issue  ;  and  judgment  was  consequentlj 
arrested.  (4) 

By  Stat  21  Jac.  1.  c.  16.  s.  S.  all  actions  of  trespass  quare  ekaui»fi^ 
shall  be  commenced  and  sued  within  six  years  next  after  the  cause  of  flKfi 
actions. 


£  VIDE  vex. 

m 

Right  to 

BBGIN. 


6.  Evidence. 

In  an  action  of  trespass  to  land,  the  defendants  pleaded  not  guilty*  wd 
a  right  of  way.  The  plaintiffs  replied  de  injuria  to  the  plea  of  right  of 
way,  and  newly  assigned^  that  the  trespasses  were  committed  "  on  otner 

(1)  JoneM  V.  Waiianu,  9  Dowl.  P.  C.  702.         (3)  2  Inst.  107. 

(2)  Vide  AUen  v.  Bayleijy  2  Lutw.  1596.  (4)  Ladd  v.  Thomas,  12  A-  &  E-  »^' 
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and  difiTerent  occasions"  than  that  in  the  second  plea  mentioned.  The  Evidimce. 
defendants  pleaded  to  the  new  assignment  a  payment  of  money  into  court, 
and  by  this  plea  relinquished  and  abandoned  so  much  of  the  general  issue 
*^  as  traverses  or  denies,  or  can  be  deemed  or  construed  to  traTerse  or 
deny  the  said  trespasses  newly'assigned  or  any  part  thereof.**  The  replication 
to  this  plea,  accepted  the  sum  paid  into  court  "  in  full  satisfaction  and 
discharge  of  the  said  several  trespasses  above  newly  assigned  :  *'  —  It  was 
held,  that  as  the  plea  of  not  guilty  was  not  entirely  withdrawn,  the  plaintiff 
had  the  right  to  begin ;  and  that,  if  in  a  case  like  this,  the  defendant  wished 
to  begin  &c^  he  should  take  out  a  summons,  and  by  a  judge's  order  with- 
draw the  general  issue  entirely  from  the  record.  (1) 

If  a  statute  enact,  that  a  party  may  prove  his  defence  under  the  general  If  a  party  plead 
issue,  it  means,  that  he  may  prove  the  whole  matter  of  defence.  (2)  *^®  general  is- 

T      X  1^.1  •  1    .  -  «ue  under  a 

In  trespass  quare  ciausum  fregti^  where  there  are  several  issues,  and  sutute,  he  can 
amongst  them  one  on  the  plaintiff  *s  possession  of  the  close,  the  plaintiff  P^^^^  his  whole 

defence 

has  a  right  to  a  trial  of  all  the  other  issues,  though  it  appears  on  the  open- 

ing  of  the  evidence,  that  he  was  not  in  possession  of  the  dose.  (3)  plaintiff  has  a 

In  trespass  upon  issue  joined,  whether  the  defendant  had  for  thirty  years  right  to  the 
enjoyed  as  of  right  a  certain  privilege  &c.  upon  the  plaintiff's  land,  the  -^^^         ^ 
plaintiff,  in  order  to  raise  the  presumption,  that  the  enjoyment  was  permis-  permissive  en- 
sive,  may  give  in  evidence  an  old  lease  made  to  the  defendant's  predecessor,  joyment 
and  expiring  immediately  before  the  commencement  of  the  thirty  years, 
whereby  the  lessee  was  entitled  to  the  privilege  &c.  during  the  term  (4) ; 
and  it  may  be  here  observed,  that  it  is  not  necessary  in  such  a  case  for  the 
plaintiff  to  reply  the  lease  specially  under  stat.  2  &*  S  Will.  4.  c.  71.  s.  5.  (5) 

In  trespass,  on  pleas  of  1.  not  guilty,  and  2.  that  the  goods  were  not  the  When  defend- 
goods  of  the  plaintiff,  and  issues  thereon,  the  defendant  cannot  set  up  pro-  *"'  cannot  set 

»  r  ^  J  ri-yp  property  in 

perty  in  a  stranger,  under  whom  he  does  not  justify,  in  answer  to  the  a  stranger, 
plaintiff 's  possession.  (6)  against  the 

'^  The  plaintiff  may  prove  a  trespass   at  any  time  before  the  action  session.  "  ^^' 
brought,  though  it  be  before  or  after  the  day  laid  in  the  declaration.  (7)  Plaintiff  may 
But  in  trespass  with  a  coniinwxndo  the  plaintiff  ought  to  confine  himself  to  prove  a  tres- 
time  in  the  declaration ;  yet  he  may  wave  the  conidntumdo  and  prove  a  tres-  ^^  before  ac 
pass  on  any  day  before  the  action  brought,  or  he  may  give  in  evidence  tion  brought. 
only  part  of  the  time  in  eonimuando"  (8)  ^ 

When  trespasses  are  alleged  to  have  been  committed  on  a  particular  day, 
and  on  divers  others  days  and  times  between  that  day  and  the  commence- 
ment of  the  action,  the  plaintiff  may  prove  either  one  trespass  before  the 
day  specified,  or  as  many  trespasses  as  he  can  within  the  space  of  time  men-  * 
tioned  in  the  declaration,  but  he  cannot  do  both,  and  must  wave  the  one 
or  the  other.  (9) 

(1)  PHee  {Bart,)  v.    Seaward,   1   C  &         (S)  Fry  ▼.  Monchion,  2  M.  &  Rob.  303. 
Marsh.  23.  (4)   day  y.  Shacktray,  ibid.  244. 

(2)  Hain*  v,Davey,  4  A.  &  E.  892.,  ted        (5)  Ibid. 

vide  Reg.  Gen.  H.  T.  4  Will.  4.  r.  2.     In  (6)  Carter  ▼.  Jokmon,  ibid.  263. 

trespass,  where  there  are  several  defendants,  (7)  Co.  Litt  283. 

who  having  separate  defences,  plead  by  sepa*  (8)  Bull.  N.  P.  23.  85.  (a.)      Welb  v. 

rate  attorneys,  and  appear  at  the  trial  by  Tumert  Str.  1095. 

separate  attorneys  and   counsel,  the  latter  (9)  Per  Gould  J.  Northumberland  Sum. 

may  cross-examine  the  plaintiffs  witnesses  Ass.    1775,   MSS.     Chambre  J.  cit.  Sclw. 

and  address  the  jury  separately.     Dixon  v.  N.  P.  1341. 

/)aiK,  1  Armstrong  &  Macartney  (Irish),  152. 
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In  Tait  v.  Harris  (I)  Lord  Lyndburat  said,  <' Where  a  joint  trespass ii 
alleged  and  proved,  the  plaintiff  cannot  afterwards  elect  to  go  upon  t 
separate  trespass  against  one.  If  there  had  been  only  an  unsuccessfol 
attempt  to  prove  a  joint  trespass,  the  plaintiff  might  afterwards  elect  to  go 
for  the  several  trespass,  but  not  where  the  joint  trespass  has  been  proved. 
The  plaintiff  must  therefore,  in  this  case,  confine  himself  to  the  trespasM 
committed  by  all  three  defendants."  (2) 

In  Basseti  y.  Mitchell  {S)  the  plaintiff  declared  in  trespass  for  breaking 
his  close,  and  set  out  the  close  by  abuttals.  The  defendant  justified,  ali^ 
that  the  said  close  in  which  &c  was  part  of  an  allotment  of  six  acres  ma^e 
by  commissioners  duly  authorised  for  certain  purposes  in  execution  of 
which  he  entered.  The  plaintiff  denied,  that  the  said  dose  in  which  &c 
was  part  of  the  six  acres  in  the  plea  supposed  to  have  been  allotted ;  aod 
thereupon  issue  was  joined.  It  appeared,  that  the  close  set  out  by  abottth 
was  not  all  within  the  allotment,  but  that  the  part  in  which  the  actual 
trespass  occurred  was  within  it :  —  It  was  held,  that  the  justification  wn 
made  out,  Mr.  Justice  Patteson  observing,  ^  The  description  given  in  the 
declaration  is  merely  for  the  purpose  of  identifying  the  close  whidis 
the  subject  of  action.  When  the  trespasses  are  stated,  the  words  *intbe 
said  close '  do  not  mean  every  part  of  the  close,  and  the  plea  must  be 
understood  in  an  equally  confined  sense." 

By  Stat  11  Geo. 2.  c.l9.  s. 21.  *< in  actions  of  trespass  brought  agaiast 
any  person  entitled  to  rents  or  services  of  any  kind,  their  bailiff  or  receiver, 
or  other  person,  relating  to  an  entry  by  virtue  of  this  act  or  otherwise  upoo 
he  premises,  chargeable  with  such  rents  or  services,  or  to  any  distress  or 
seizure,  sale  or  disposal  of  any  goods  or  chattels  thereupon,  the  defemhsts 
may  plead  the  general  issue,  and  give  the  special  matter  in  evidence." 

Where  goods  were  taken  byway  of  distress  for  rent  off  the  premises  chaIg^ 
able  with  the  rent,  and  an  action  of  trespass  was  brought  for  the  takings  it 
was  held,  that  the  defendant  must  plead  the  speciid  matter  in  justificatioDi 
and  could  not  give  it  in  evidence  under  the  general  issue  under  stat  11 
Geo.  2.  c.  19.,  Mr.  Justice  Rooke  observing (4),  **that  the  evidence  was  in- 
admissible under  the  general  issue,  said,  that  the  construction  contended  fir 
on  the  part  of  the  plaintiff  was  the  true  one,  and  that  he  was  of  opinion,  that 
the  intention  of  the  legislature  was,  to  confine  the  indulgence  of  so  pleading 
to  cases  of  distress  made  upon  the  premises  chargeable  with  the  rent,  u 
there  might  exist  many  reasons  why  the  same  indulgence  should  not  be 
given  to  distresses  made  off  the  premises ;  and  that  if  the  defendant  meart 
to  have  relied  on  the  special  matter,  he  should  have  pleaded  it"  (5) 

Under  stat  3  &  4  Will,  4.  c  42.  s.  I.  an  overseer,  sued  in  trespass  for  taking 
A.'s  goods,  may  prove  under  the  plea  of  "  not  guilty,"  that  he  as  overseer^ 
distrained  the  goods  for  a  poor's  rate  due  from  B.,  and  that  the  goods  were 
the  goods  of  B.  and  not  of  A.  (6) 

A  defendant  justified  the  stopping  the  plaintiff's  cart,  on  the  gronofli 
that  he  was  loading  his  cart  with  turf  wrongfully  cut  from  the  waste  of  t*« 


(1)  1  M.&Rob.  282. 

(2)  Sed  vide  did.  Patteson  J.  in  Hitchen 
Y.Teale,  2  ibid.  31. 

(3)  2   B.  Sc  Ad.  99.  recog.  RiehardB  ▼. 
Peahe^  2  B.  &  C.  918. 


(4)  Vaughem  r. Davis,  1  ^^V-^-^-^^^' 

(5)  Vide  eiiam  I^muaux  t.  fu^¥* 

Camp.  136.  ^^ 

(6)  Haine  ▼.  JDflwy.  4  A.  &  E.  892-.  «* 
stat.  43  Eliz.  c  2   s.  19. 
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manor,  and  that  the  defendant  as  bailiff  of  the  lord  stopped  the  cart     The      Evidxnce. 
plaintiff  having  replied  de  injurid  siid  proprid,  it  was  holden,  that  in  order  to  cannot  be 
rebut  the  justification,  he  could  not  give  in  evidence  a  license  from  the  lord  proved,  it  not 
to  cut  the  turf,  because  it  had  not  been  pleaded  by  way  of  replication.  (1)     pfj^^  ^  ",^ 

Under  the  plea  of  liberum  tenemenhim^  the  defendant  is  not  liable  to  of  replication. 
prove  the  whole  of  the  close  to  be  his  property,  but  is  entitled  to  a  verdict,  Under,  plea  of 
if  he  prove  his  right  to  that  part  on  which  the  alleged  trespass  was  com-  ^^^  ^T*^", 
mitted.(2)     ''When,  therefore,  the  defendant  following  the  declaration,  fendantisnot 
asserts  in  his  plea,  that  the  close  in  which  &c.  is  his  soil  and  freehold,  this  ^"^^^  to  proye 
plea  means,  that  the  part  of  the  close  so  described  in  the  declaration,  on  ^^^  ^j^^  ^^  l^^ 
which  he  admits,  that  he  has  done  the  acts  complained  of,  was  his  soil  and  his  property. 
freehold.    By  this  plea,  therefore,  he  undertakes  to  prove  two  propositions : 
first,  that  some  part  of  the  described  close  belongs  to  him ;  and  secondly,  that 
it  is  on  this  part  of  the  close,  that  all  the  acts  complained  of  have  been  done. 
If  he  does  this,  he  is  entitled  to  the  verdict ;   if  not^  the  plaintiff  must 
succeed."  (S) 

A  plea  of  liberum  tenemerUum  to  an  action  of  trespass  qnare  clausum  Where  plea  of 
fregU^  is  not  supported  by  proof  of  the  exercise  of  acts  of  ownership  by  the  ^^^7^  '*^" 
defendant  for  a  period  of  less  than  twenty  years,  where  it  appears,  that  supported  by 
before  the  commencement  of  that  period,  and  also  within  twenty  years,  the  P^o^f  of  acts  of 

^  .  .         Ai  .  J  /  A\  ownership  for 

estate  was  in  a  third  person.  (4)  less  than  twenty 

In  trespass  where  a  justification  is  pleaded,  to  which  the  plaintiff  new  years. 
awsigns,  that  the  action  is  brought  for  another  and  different  trespass  than  I^  plaintiff 
that  mentioned  in  the  plea,  and  not  guilty  is  pleaded  to  the  new  assign-  assiTn8,%^vr 
ment ;  if  the  plaintiff  give  in  evidence  only  one  trespass,  it  is  incumbent  evidence  of  only 
on  him  to  shew,  that  the  trespass  so  given  in  evidence,  is  clearly  a  different  f^f**^?****  he 
one  from  that  mentioned  in  the  plea.    If  the  circumstances  are  alike,  the  shew  it  is  a 
jury  ought  to  consider  it  to  be  the  same.  (5)  different  one 

The  fact  of  a  line  of  boundary  between  W.  and  O.  may  be  shewn  by  the  tioned  in  the 
finding  of  a  jury  summoned  under  a  commission  from  the  duchy  court  of  plea. 
Lancaster  for  the  purpose  of  determining  the  boundary  betwe^  manors  J.  ^^  a  proof  of 
and  O.,  on  the  petition  of  former  owners  of  J.  and  O.,  who  had  represented,  remit&Son  iT^ 
that  the  boundary  was  uncertain,  and  that  suits  were  likely  to  grow  between  evidence,  a  ver- 
them,  notwithstanding  no  steps   may  have  been  taken  after  the  return  ^1^^^- 
of  the  verdict  to  the  duchy  court,  and  that  another  commission  had  issued  evidence. 
-in  the  next  year  to  ascertain  the  boundary  of  O.  —  because  on  a  question 
of  boundary,  reputation  is  evidence ;  and  where  reputation  is  evidence,  a 
verdict  between  third  parties  is  evidence ;  and  it  will  be  assumed,  that  the 
duchy  court  had  authority  to  issue  the  commission.  (6) 

In  trespass  for  taking  the  plaintiff's  goods  it  was  pleaded,  that  the  goods  were  Fraudulent 
not  the  plaintiff's ; — the  plaintiff  proved,  that  the  sheriff  had  seized  the  goods,  ^^' 
being  the  property  of  B.,  under  an  execution  against  B.,  and  bad  sold  them 
to  the  plaintiff: — It  was  held,  that  the  defendant  might  shew  on  the  issue 
here  joined,  that  the  sale  was  fraudulent  as  against  creditors,  that  he  himself 
had  taken  the  goods  under  an  execution  against  B.,  and  that  this  was  the 
alleged  trespass.  (7) 

(1)  Taylor  v.  Smiih,  7  Taunt  156.  (4)  Brett  v.  Lever,  7  ibid.  593. 

(2)  Smith  V.  Roystofiy  1  Dowl.  P.  C  N.  S.  (5)  Darby  v.  Smith,  2  lil.  &  Rob.  184.      ' 
124.     BM.&W.SSl.  '  (6)  J?mcov.I.omax,  8  A. &£.  1 98. 

(3)  Ptr  Alderson  B.  ibid.  (7)  Athhy  v.  Minnitt,  ibid.  121. 
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iNCOMrBTBMCT 
or  WiTKKSS. 

Trespass  jus- 
ti6ed  under  the 
comnuinds  of 
another. 
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TRESPASS. 

Where  a  defendant  justified  a  trespaw  to  chattels  by  a  plea  aUegiog  them 
to  be  the  property  of  L  S.,  and  that  he  committed  the  trespass  by  the  com- 
mand of  I.  S.,  it  was  held»  that  L  S.  vas  not  a  competent  witness  for  the 
defendant,  and  that  he  could  not  be  rendered  competent  by  indoning  tlie 
pogtea  under  stat  3  &  4  Will.  4.  c  42.' a.  26.  (1) 

To  prove  the  plaintiff,  a  lessee,  in  possession  of  premises,  in  an  sctioi  of 
trespass  for  breakingand  entering  them,  thelessorisnotacompetentvitnefl^S) 

When  the  lessor  is  not  competent  to  prove  the  possession  of  the  leaseeb  t 
bill  drawn  by  the  lessor  and  accepted  by  the  lessee  for  rent  of  the  pranva 
cannot  be  given  in  evidence  with  that  view ;  nor  a  receipt,  prepared  for 
the  occasion,  in  court,  during  the  progress  of  the  trial.  (3)  ^. 


Stat  op  Pro- 
ckcdings  — 
Nkw  Trial  — 
Damaqes— 
Costs — Judg- 
ment AND  Exx- 

CDTION. 

Stay  op  Pro- 
cxxdings. 

Nxw  Triai.. 


Damaoks. 

Stat.  3  &  4 
Will.  4.  c,  42. 
s.29. 

A  recovery  of 
damages 
against  a  co- 
trespasser  is  not 
admissible. 

Taking  goods 
in  a  place  to 
which  the  pro- 
cess does  not 
run. 


7.  Stay  of  Proceedings — New  Trial — Damages — Costs- 
Judgment  ANQ  Execution. 

An  order  cannot  be  made  for  staying  proceedings  on  payment  of  debt  and 
costs  in  an  action  for  unliquidated  damages.  (4) 

Nor  in  an  action  to  recover  a  sum  due  from  a  third  person,  with  the  eoA 
of  certain  proceedings  against  that  third  pereon,  the  payment  of  which  tk 
defendant  has  guaranteed.  (5) 

Under  a  plea  of  leave  and  license  to  an  action  of  trespass  for  taking  Ik 
plaintiff's  goods,  it  was  proved,  that  the  plaintiff's  father  having  become  btak- 
rupt,  the  plaintiff  upon  examination  was  told  by  the  commissioner,  ineomctliff 
that  the  goods  belonged  to  his  father;  whereupon  the  plaintiff  said  he  vodd 
give  them  up.  The  defendant  was  present,  but  it  did  not  appear,  that  be  M 
heard  what  the  commissioner  said.  The  jury  having  been  directed  to  ooi- 
sider,  whether  the  plaintiff's  consent  was  obtained  by  an  untrue  represeal- 
ation,  without  any  question  being  put  as  to  the  defendant's  participatioD  ii 
such  representation,  and  a  verdict  having  been  found  for  the  plaintiC  the 
court  granted  a  new  trial.  (6) 

The  court  refused  to  grant  a  rule  nisi  for  a  new  trial,  on  the  groond,  tint 
the  verdict  was  against  evidence,  where  the  damages  fell  below  20/.,  although 
the  dase  was  stated  to  be  of  general  importance  as  relating  to  the  bounduM^ 
of  a  jurisdiction.  (7) 

By  stat  3  &  4  Will,  4.  c  42.  s.  29.  the  jury,  on  the  trial  of  any  issne^  or 
on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  dafflagei  m 
the  nature  of  interest,  over  and  above  the  value  of  the  goods  at  the  time  of 
the  seizure,  in  actions  of  trespass  de  bonis  cuporttUis* 

In  trespass,  a  recovery  of  damages  against  a  co-trespasser,  not  sued}  ^ 
not  admissible  in  mitigation  of  damages  under  the  plea  of  "  not  guilty*"  (^j 

In  trespass  for  taking  goods  under  process,  upon  a  regular  judgmeot,  hot 
in  a  place  to  which  the  process  did  not  run,  the  plaintiff  may  recover  the 
whole  value  of  the  goods,  and  not  merely  the  amount  of  damage  which  be 
has  sustained  by  their  being  taken  in  a  wrong  place.  (9) 


(1 )  Green  ▼.  Warburtoih  2  M.  &  Rob.  105. 

(2)  H^alker  ▼.  Mtuterson,  1  Armstrong  & 
Macartney  (Irish),  36. 

(S)  Ibid. 

(4)  Per  Erskine  J.   in  Fisher  v.  Pyne,  1 
M.  &  G.  265 


(5)  Ibid. 

(6)  Boper  v.  Harper,  4  Bing.  N.C.» 

(7)  SotoeU  ▼.  Champitm,  6  A.  &  E-  ^' 

(8)  Day  ▼.  Pbrftr,  2  M.  &  Roh.  151.  ^ 

(9)  Sote^  V.  ChmnpioH,  6  A.  &  E.  <0" 
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In  trespass  for  cuttiDg  into  the  plaintiff's  close,  and  carrying  away  the      Damaozs. 

soil,  the  proper  measure  of  damages  is  the  value  to  the  plaintiff  of  the  land  Cutting  into 

rennoved,  not  the  expense  of  restoring  it  to  its  original  condition.  (I)  the  plaintiff*s 

In  Lockley  y.  Pye  {Sheriff  of  Staffordshire)  (2)  it  appeared,  that  A.  ii^'^aw'Lyr 

succeeded  B.  in  the  occupation  of  a  house,  and,   on  taking  possession,  soil. 

agreed  with  B.  for  the  lease  at  the  sum  of  80/^  and  to  take  the  furniture  When  jury  are 

and  fixtures  at  a  valuation  as  between  an  outgoing  and  incoming  tenant.  J^^^^^i^ 

^>       o  o  giving  damages 

The  goods  were  accordingly  valued  at   109/.  IBs.  lOcf.,  and  the  amount  to  the  full 
paid  by  A.,  and  an  assignment  executed.     The  plaintiff  afterwards  commis-  Amount  of  the 
sioned  the  auctioneer  who  had  valued  the  goods  to  sell  them,  but  before  he  property  taken. 
could  do  so,  the  sheriff  entered  and  seized  them  under  an  execution  against 
B.,  and  (the  same  auctioneer  being  employed  by  the  sheriff)  the  goods  were 
sold,  and  produced  only  73/1,  the  plaintiff  himself  being  a  purchaser  to  the 
amount  of  20/.     In  an  action  of  trespass  brought  by  A.  against  the  sheriff 
it  was  held,  that  the  jury  were  justified  in  giving  damages  for  the  full  amount 
of  the  valuation. 

To  a  count  for  an  expulsion  A.  pleaded  not  guilty,  and  B.  and  C.  paid  Where  nominal 
20*.  into  court,  and  pleaded,  that  the  plaintiff  had  sustained  no  greater  o*™*^^^^*^ 
damages  ;  to  which  it  was  replied,  that  the  plaintiff  had  sustained  greater 
damages.  The  jury  wished  to  find  a  verdict  for  the  plaintiff  against  A.  for 
20/.  beyond  the  sum  paid  into  court,  and  a  verdict  that  20#.  as  to  B.  and  C. 
was  sufficient :  —  It  was  held,  that  this  could  not  be  done,  and  that  if  the 
jury  thought  that  A.  was  guilty,  and  that  the  damages  the  plaintiff  had  sus- 
tained did  not  exceed  20^.,  they  should  find  a  verdict  against  A.  with 
nominal  damages  only,  and  a  verdict  in  favour  of  C.  and  D. ;  but  that  if 
the  jury  thought  the  damages,  that  the  plaintiff  had  sustained  exceeded  20f., 
they  should  find  a  verdict  against  all  the  defendants  for  so  much  as  the 
plaintiff's  damages  exceeded  that  sum.  (3) 

Where  the  seller  of  goods,  which  have  not  been  paid  for  according  to  the  When  a  jury 
contract,  retakes  them  from  the  buyer  without  his  consent,  although  under  ^^^  in  ^ti- 
circumstances  inducing  a  suspicion  of  fraud  in  the  buyer,  such  retaking  danu^  take 
would  be  no  answer  to  an  action  by  the  buyer  for  the  price ;  therefore,  in  i"to  consider- 
an  action  of  trespass  by  the  buyer  against  the  seller,  for  so  taking  the  goods,  a^'^'l^th  ^ 
the  plaintiff  is  entitled  to  recover  their  full  value,  and  the  jury  cannot,  in  fendant. 
estimating  the  damages,  take  into  consideration  the  debt  due  to  the  defend- 
ant, nor  treat  it  as  being  diminished  pro  tanto  by  the  value  of  the  goods 
retaken.  (4) 

If  a  verdict  be  found  for  the  defendant  upon  an  issue  which  bars  the  Where  the  jury 
action,  the  jury  cannot  assess  contingent  damages  for  the  plaintiff,  without  ^'^pt  assess 
the  assent  of  the  defendant.  (5)  mag»*w?thoiit 

By  Stat  3  &  4  Vict  c  24>.,  if  in  any  action  of  trespass  the  plaintiff  recover  >ssent  of  the 
less  damages  than  40^.,  he  will  not  be  entitled  to  recover  or  obtain  from  the    ^''^^^"^ 
defendant  in  respect  of  such  verdict  any  costs  whatever.  (6)  ^      * 

By  Reg.  Gen.  H.  T.  4  WilK  4.  s.  7.,  upon  the  trial,  where  there  is  more  Vict.  c.  24. 
than  one  count,  plea,  avowry,  or  cognisance  upon  the  record,  and  the  party  Reg.  Gen.  H. 
pleading  fails  to  establish  a  distinct  subject-matter  of  complaint  in  respect  '^'  ^  ^^^^  ^' 

Si  /• 

(1 )  Jones  ▼.  Gooday,  8  M.  &  W.  146.     1         (4)   GiUard  v.  Brittan,  8  M.  &  W.  575. 
Dowl.  P.  C.  N.  a  50.  (5)  NewioH  v.  Harland,  1  M.  &  G.  644. 

(2)  8  M.  &  W.  133.     9  Dowl.  P.  C.  744.         (6)  Vide  stat  3 &  4  Vict.  c. 24.,  taUe,  228., 

(3)  Walker  v.  Wooleott,  8  C.  &  P.  352.  vide  etiam  stat.  4  &  5  Vict  c  28. 
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Costs. 


Sut.  3  &  4 
Vict.  C.24.  8.2. 
applies  to  all 
actions  of  tres- 
pass and  tres- 
pass  on  the 
case 

Certificate  by 
under-sherifF 
under  stat.  3  & 
4  Vict  c.  24. 
s.  2.  that  the 
tresoass  was 
malicious. 


When  plaintiff 
entitled  to 
costs,  from  the 
defendant  not 
having  inserted 
in  the  margin 
of  his  plea  **  by 
stetute." 

AVhere  defend- 
ant has  a  ver- 
dict on  one  of 
two  pleas. 

When  a  suc- 
cessful defend- 
ant's costs  will 
be  set-off 
against  the 
costs  of  the 
plaintiff. 

Certificate  of 
arbitrator. 


When  defend- 
ant not  entitled 
to  the  general 
costs  of  the 
cause  after  pay- 
ment of  money 


of  each  count,  or  some  distinct  ground  of  answer  or  defence  in  respect  of 
each  plea,  avowry,  or  cognisance,  a  verdict  and  judgment  shall  pass  against 
him  upon  each  count,  plea,  avowry,  or  cognisance,  which  he  shall  have 
so  failed  -to  establish,  and  he  shall  be  liable  to  the  other  party  for  all  the 
«costs  occasioned  by  such  count,  &c.,  including  those  of  the  evidence  as  well 
as  those  of  the  pleadings.  (1) 

Stat.  S  &  4  Vict  c.  24.  s.  2.  applies  to  all  actions  of  trespass  and  trespass 
on  the  case,  and  the  court  will  not  exclude  from  its  operation  a  case,  where 
only  Is.  damages  has  been  given  for  an  injury  arising  from  defendant's  neg- 
ligence apparently  contrary  to  the  justice  of  the  case,  the  judge  trying  the 
cause  having  refused  to  certify.  (2) 

On  an  execution  of  a  writ  of  inquiry  in  trespass,  the  jury  having  assessed 
the  damages  at  one  farthing,  the  under-sheriff  was  applied  to  certify,  under 
Stat.  3  &  4*  Vict.  c.  24.  s.  2.,  that  the  trespass  was  wilful  and  malicious.  He 
said,  that  the  trespass  was  wilful,  but  he  would  take  time  to  consider,  whether 
he  would  certify,  that  it  was  malicious.  The  court  then  adjourned,  and  od 
the  same  day  at  5  p.  m.  met  again  to  take  an  inquisition  under  an  elegii:-- 
It  was  held,  that  a  certificate  given  by  the  under-sheriff  pursaant  to  the 
act  on  the  same  day,  but  after  the  court  had  so  met  again,  was  valid.  (3) 

Where  in  trespass  quare  clausum  fregit  the  defendant  pleads  the  geaeni 
issue,  intending  to  give  the  special  matter  in  evidence  by  virtue  of  an  set 
of  parliament,  if  the  jury  find  less  than  40».  damages,  the  plaintiff  b  entitled 
to  costs,  unless  the  defendant,  in  pleading  the  general  issue,  has  inserted  is 
the  margin  of  the  plea  "  by  statute,"  pursuant  to  the  rule  of  T.  T.  1  Vict{*) 

In  trespass,  to  which  not  guilty  and  son  assault  demesne  were  pleaded,  the 
defendant  had  a  verdict  on  the  latter  plea,  and  the  plaintiff  on  the  fonner: 
—  It  was  hold^n,  that  the  defendant  was  not  entitled  to  the  costs  of  the 
issue  on  the  former.  (5) 

Where  plaintiff  has  failed  against  one  of  two  defendants,  and  succeeded 
against  the  other,  the  successful  defendant's  costs  will  be  set  off  against  the 
costs  of  the  plaintiff,  without  regard  to  the  alleged  lien  of  such  plalntiirs 
attorney,  under  Reg.  Gen.  H.  T.  2  Will.  4.  s.  9S.,  if  it  be  shewn,  that  the 
attorney  is  substantially  the  plaintiff  in  the  cause.  (6) 

Where  an  action  of  trespass  was  referred  by  order  of  Nisi  Prius, 
empowered  the  arbitrator  to  amend  the  pleadings,  and  to  certify  for  costs? 
in  the  same  manner  as  a  judge  at  Nisi  Prius,  and  the  arbitrator  awarded  s 
verdict  for  the  plaintiff  with  nominal  damages,  and  certified  in  his  award> 
that  the  action  was  brought  to  try  a  right,  &c. :  —  It  was  held,  that  he  hid 
power  to  do  so,  and  that  the  plaintiff  was  entitled  thereon  to  his  M 
costs.  (7) 

In  an  action  of  trespass  quare  clausum  fregit,  the  defendant  pleaded  first, 
not  guilty;  secondly,  that  the  plaintiff  was  not  possessed  of  the  dos**' 
thirdly  and  fourthly,  special  pleas  of  prescriptive  rights.  The  plaintiff,  »»^ 
joining  issue  on  the  first  two  pleas,  traversed  the  right  in  the  last  two  ple*^ 
and  new  assigned  excess.     The  defendant  paid  10*.  into  court  on  the  new 


(1)  Vide  postt  Appendix,  tit.  The  New 
Rules. 

(2)  Marriott  v.  Stanley,  9  Dowl.  P.  C.  59. 

(3)  Page  v.  Pearce,  8  M.  &  W.  677. 


(4)  Jones   v.    Thomas^  8  DovL  P.C» 
llA.  &E.  193.  ^  ^„ 

(5)  MuUins  y,  Scott,  5  Bing.  N.C<» 

(6)  Pococky.  O'Skaunessy, 6A.fi  i*-^" 

(7)  5/)ai«  v.Gwfc//,  8M.&W.129. 
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assignment,  and  the  plaintiff  accepted  that  sum  in  satisfaction,  and  entered         ^^"^ 
a  nolle  prosequi  as  to  the  other  causes  of  action :  —  It  was  held,  that  the  into  a  court 
defendants  were  not  entitled  to  the  general  costs  of  the  cause.  (1)  *°**  the  entry 

A  plaintiff,  who  in  one  stage  of  an  action  for  unliquidated  damages  ^-^ 
refuses  to  accept  from  the  defendant  in  satisfaction  of  the  suit  a  sum  which  Plaintiff  re- 
he  afterwards  takes,  is  not  entitled  to  the   costs  incurred  after  the  re-  fiising  amends 

fusal.  (2)  and  then  ac. 

Moc*i.  ^  A  J  cepting  It,  IS 

In  trespass,  the  judgment  when  for  the  plaintiff  is,  ^<  that  he  recover  his  not  entitled  to 
damages  and  costs  against  the  defendant "  (3),  and  the  execution  is  also  for  J°*'j  *^*'*^  ^^ 
bis  ^'  damages  and  costs."  ^4)  i 

.•gv«  «»  «  ^v0MM    y-Kj  Judgment  and 

Execution. 

( 1 )  Benn  ▼.  BaUman,  8  M.  &  W.  S66.         arbitrator  appointed  by  the  parties,  and  the 

(2)  Fiaker  ▼.    Pyne^   1    M.  &    G.    265.     court  will  not  interfere  with  his  finding  as 
Where  on  the  execution  of  a  writ  of  inquiry,    to  the  fiujts.     Ibid. 

the  parties  agree  to  withdraw  the  case  from        (3)  Tidd,  931. 
the  jury,  and  to  submit  it  to  the   master         (4)  Ibid.  993. 
under  a  judge's  order,  the  master  sits  as  an 


h  o 
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TROVER. 


].  Defined^  p.  2660. 


2.  Property  for  which  Trover  can  or  cannot  be  maintained,  pp* 
2661—2666. 

Hmniiffmutt  have  the  ripkt  to  tpedfie  pertottai  chaUdt — DamageM,  ao<  (Ae  ^  " 
tpeeU,  art  the  chfeet  of  the  action  — Ftvperty  eeveredfrom  tkefreeMd  —  Fis^BU 
when  acceuory  to  a  matter  of  a  pereonal  nature  — THUe  deede  depoeittdfir  the  fo^ 
formance  rf  a  eondiiion  —  Abitraetof  title  to  real  property — CameeBeddadt— 
Leaeee — BiJU  of  exchange  and  pronueeory  notee — Banh  notee — PoU^  ofinnmu 
— '■  Unstamped  agreement — Booke  of  accomU —  Unditnded  part  of  a  ekaUdr^Sptd^ 
tale  of  a  chattel  on  credit  —  Master  fir  the  trade  boohs  of  his  servant  —  Ftfne^ 
cf  freight  ^,hya  wrong/vl  claimant — Advancing  money  to  take  goods  oet  ^f^^ 
—  Goods  hy  mistake  forwarded  to  a  wrong  consignee  —  GooiM  takbn  u5du  & 
WKOMGFUL  M9tBXS!S^  Goods  improperly  seized  by  custom-house  officers  — B^ 
grown  on  a  comfnon  —  Lost  dog  — >  Whcrx  trovxk  CAiiiior  mm  MAiiminB-' 
Fixtures  eo  nomine  —  Incoming  tenant  to  recover  the  value  of  the  away-gsi^o^ 
taken  by  the  off-going  tenant  —  Conversion  of  a  record  —  When  any  msknd  ed 
remains  to  be  done  to  the  chattel  before  its  ddivery-^Contreut  to  manufaettai  fok 
after  value  received —  Money  had  and  reeeived^^  Goods  regnkaiy  soU  M^f 
distress  —  Judgment  of  Mr,  Baron  Pdrhe  in  Joule  v.  Jacluon  —  Ej/ed  </i  >'*' 
of  execution  on  the  property  of  the  debtor. 

S.  By  whom  Trover  can  or  cannot  be  maintained,  pp.  2667— 2682i 

Plaintiff  at  the  time  of  the  conversion,  must  have  had  a  complete  property  eiiher  geseJ 
or  special  —  Aisc^nte  ownership  and  special  property  need  not  be  eo-exidat-' 
To  maintain  trover  there  must  be  some  exercise  of  ownership  over  the  dtettd  tela* 
ineoneistent  with  the  owner^s  right  of  dominion  over  it  —  Judgment  of  li^-  ^^^ 
Alderson  in  Foulds  v.  Willougbby  — Goods  sold  or  bailed  under  a  void  coatrstH 
Banhrupt  against  his  assignees — Special  paoFxaTr  or  iktbrbst — Party  ha''!* 
special  property,  may  support  trover  against  a  stranger  —  Possession  ^f"^^ 
the  terms  of  sale  and  return  —  Temporary  property  —  Bare  possession  wiAed* 
legal  right —  Unregistered  owner  of  a  ship —  A  bridge  dedimtrd  to  thepektu" 
Special  property  gives  no  right  against  one  who  has' the  general  property  ^^^^ 
OP  POSSESSION  —  In  case  of  special  property  it  need  not  be  aeeon^panied  mtk  pa- 
session  —  General  property  of  personal  chattels  creates  a  constructive  psssetsim'- 

CORPORATIONS LaMDLOKD    AMD    TEMAMT TeKAXTS    IN  COKMOK— P^**"* 

TO    PROMlSSORr    NOTES    AND    BILLS    OF    EXCHANGE GoODS    rRAUDULUm^  0»- 

TAiNED  —  London  dock  eompoMy  improperly  delivering  goode — Bettntion  effrs"^ 
lent  documents  ^~  BiB  of  exchange  fraudulently  negotiated  —  ffhere  an  njftstafd 
to  use  property  only  amounts  to  a  personal  Heenm  —  Creditor  holding  a  ihiff 
papers,  but  the  cargo  delivered  over  to  other  creditors  —  Conngnee  ofgosdsu^ 
also  the  vendee  —  Fendee  of  undelivered  goods  —  Goods  sold  under  a  contredt^ 
sequently  rescinded — Exchange  of  goods  '^Bights  of  owner  of  goods  after  Jditaj 
of  them  to  a  carrier  -^Gratuitous  loan  —  Party  entitled  in  remainder  teplsti'" 
Grantee  ofwrech  —  Siolxn  peopertt  ^  Conversion  by  an  agent  —  Sxtnvn-" 
Who  cannot  maintain  trover  —  Without  absolute  or  special  preperty  t/^f 
cannot  be  maintained  —  On  a  sale  of  goods,  there  n^ust  be  a  specific  riykt  Is  nut 
specific  chattel'^  Verbal  gift  of  a  chattel  not  sufficient  to  pass  property  ts  dona  " 
DoiiRtio  mortis  causa  —  An  award  that  a  chattel  shall  be  deUverid  ly  A,  ts  A-^ 
Owner  of  goods  standing  by,  and  voluntarily  allowing  another  to  treat  fka  et^ 
own  —  Affirmation  of  the  acts  of  a  wrong-doer  —  Acting  under  a  vaBd «*■*"* 
under  an  invalid  authority  —  First  pawnee  of  a  chattel  against  a  ^'^^fj^ 
without  notice  —  Where  vendee  does  not  perform  his  part  of  the  eontrad—Gt^ 
to  be  deUcered  according  to  the  custom  of  trade  ^  Owner  entrusting  goods  Is  ^^ 
upon  sale  or  return  — Goods  delivered  in  fiartherance  of  an  iBsgd  f'^^'Z 
Tenant  in  taO  expectant  on  the  determimaHon  of  an  eatate  fi/rKft^J^^'^^^ 
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M  atefe  pur  autre  vie  *  Seemd  mortgagee  agahut  mortgagor  far  HUe  deede  — 
Member  of  an  amUabie  eodety  agahui  amother  member — Joint  oumer  of  a  ehip 
—  Ttnant  in  common  —  Timber  wrongfuVg  ent  down  bg  landlord  during  the  term 
of  a  tenant^-' Landlord  for  goods  dietrained,  or  for  goode  leaeed  €U  fiuniture  — 

Auctioneer  for  exeeeeive  distreee — Anetioneer  receioing  goode  for  sale Attachment 

of  property  in  the  hande  of  the  gamiehee  —  Aeeigneee  of  a  banhrtqa  —  Banh 
notee,  exchequer  biUe,  and  Prueeian  bonde^  fftnuMentfy  obtained —  Goods  fslo- 
viovsLT  TAKSMT  —  BiU  of  exchange  improperly  deUvered  by  banker  —  Goode  re- 
moved  to  aooid  a  sale  under  an  admiralty  uHxrrant^ 


4.  The  Conversion^  pp.  2682—2690. 

I.    GXNXEALI.T,  p.  2682. 


II.    TUK  WKOMOrUL  TAKIMO  OR  ASSUMPTION  OF  OWNERSHIP,  pp.  2682 — 2685. 

What  ie  per  se  a  eonvereion  —  Taking  an  aeeignment  of  goode  from  a  pereon  who 
kae  no  right  or  au^ority — Sale  of  a  ehip  under  a  defeetioe  etmveyance'-^Executore 
against  eolieiiore  —  Ifhen  property  renudne  in  the  eame  unaltered  euetodyt  but  the 
eymbeU  of  property  tranefarred  —  Irregularity  in  a  dietreee  taken  damage  feasant 
— >  I\neaeion  acquired  under  eoUmr  of  a  contract  —  A  bare  non  delivery  of  goode 
'-^  Agent  selling  at  an  under  price  —  Retention  of  property  under  the  decree  of  a 
court  —  Cutting  down  trees  without  removing  them —  Where  a  mere  wrongful  as- 
portation of  a  chattdy  does  not  amount  to  a  eonvereion  —  Demand  of  property  by 
an  unamthorised  pereon  —  Foreibfy  taking  possession  of  a  houee  and  fixturee  by 
aesignee  of  a  term  —  Tender  of  chattel  befbre  iesue  of  the  writ  —  Seizure  by  a 
stranger  —  Sale  of  goode  without  a  removaijrom  the  premises  ^~  Valid  distress  for 
rsnt  but  a  subsequent  irregularity* 

III.  Whrn  a  Duiand  u  rsqduiti^  pp.  2685,  2686. 

IV.  Bt  whom  thb  Dsmand  sbouu)  bb  xaob,  p.  2686. 

V.  Upon  whom  thr  Demand  okmilo  be  made,  pp.  2686,  2687. 
VI.  Mode  op  makino  the  Demand,  p.  2687. 
VII.  When  the  Demand  should  be  madb,  pp.  2687,  2688. 

VIIL  The  Rbpusai,  pp.  2688—2690. 

5.  Right  of  Lien,  pp.  2690 — ^2695. 

When  a  lien  exists  —  When  vo  uen  exists  ^  Watxr  op  urn. 

6.  Declaration  AND  Pleadings,  pp.2695 — 2701. 

Venue  — >  When  trover  a  concurrent  remedy  with  trespass  —  Whsre  trover  prefenMe  to 
assumpsit  —  When  irregular  to  deeUtre  in  trover  —  Where  a  count  in  trover  and  a 
count  in  ease  for  negligence  should  be  joined '—  What  ie  substantially  a  count  m 
trespass  with  a  count  in  trover  —  Where  a  person  has  his  dection  either  to  bring 
trovert  or  an  action  fbr  money  had  and  received  — Requisitss  for  the  declaration  — 
Bsssessory  interest  of  plaintiff —  Several  may  be  joined  as  defendants —  Whsn  a 
magistrate  anda  constable  ehould  be  co-defendants —  Whsrt  action  brought  to  reeover 
a  particular  eum  of  money  —  Deed  described  €LS  a  deed  of  assignment  instead  of 
a  conveyance  by  lease  and  rdeass  —  Seasson*s  prise  money  order  deeeribed  as  duly 
madSfWhen  eigned  in  blank -"For  a  ehip  **  with  the  apparti  and  appurtenances  there- 
unto belonging  **  —  **  I\eeniy  acres  of  barley  **  —  Tbie  of  eonvereion  —  Amendment 
ofdedaration  by  eubetituting  a  count  in  tort  for  one  in  trover  —  Pleadings  — 
**  Not  guilty  "  only  operates  as  a  denial  of  tke  oonvereion  —  The  conversion  put 
in  issue  is  a  eonvmsion  in  foot  —  What  confesses  a  eomiversion  —  Where  there  has 
been  no  actual  conversion^  but  merely  a  refusal  to  deliver  on  demand —  ff  the  de- 
fendant mean  to  deny  the  plaintiff  e  titUf  he  ehould  plead  that  the  plfuntiffwas  not 
possessed  —  Plea*'that  the  goods  are  not  nor  were  the  property  of  the  plaintiff  "  — 
Heading  a  lien  by  the  custom  of  London  for  a  general  balance  —  Where  the  ieeue 
is,  wkeAer  the  goode  were  the  sole  property  of  the  plaintiffs  but  proof  of  a  joint  pro-^ 
perty  ^  When  title  of  plaintiff  admitted  to  a  bill  of  exchange  —  Goods  delivered 
by  A.  to  B,t  who  gives  them  to  C,  but  retaken  by  A.  —  Bankruptey  after  cause 
of  action  —  Ittmsive  delivery  whsn  not  fraud  by  permitting  a  ddivery  to  a  party 
as  owner -^  What  ie  put  in  ieeue  by  a  plea,  that  the  plaint^  ie  not  aeeignse  — 
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When  the  introditctory  part  of  a  pha  eonfe9§e»  tind  avoids  the  dedaratim — Jw- 
tifioatUm  —  When  repticaiion  doee  not  admit  the  right  of  pnpertjf  in  a  third 
pereon, 

7-  Evidence,  pp.  2701 — ^2713- 

Thc  titlk  —  H^at  is  requisite  to  t^pport  tracer  —  Right  to  begin  —  Direct  efidenie 
of  titles  PoseessioH  of  lands  —  Identitg  of  goods  —  When  phinHffkas  wi  had 
actual  possession^  he  msui  resort  to  proof  of  his  title  —  Comftieting  tWee  —  iViio- 
eion  is  prima  facie  evidence  of  property  in  negotiable  insinauenis  —  Action  egaad 
a  mere  wrong-doer  —  Consignee  of  goods  can  prove  his  tide  by  parol —  Wtrf  « 
not  conclusive  evidence  of  property  —  Defendant  cannot  prove  a  Hen  wder  a 
plea  of  ^not  guilty'*-^  What  is  evident*  under  the  plea,  that  the  plaintiff  est 
not  posseeeed  of  the  goods  as  of  his  own  property  —  Where  tide  of  assignees  «W" 
he  pleaded  —  In  trover  for  are  —  Lender  of  money  sued  for  a  deed  dAtatd 
to  him  as  a  security  by  his  deiftor  —  The  coNVEasiON  —  Conversion  costidt  » 
any  tortiout  aot  —  WheA  act  wSl  amount  to  a  conversion  is  a  qme^ien  ef  tv 

—  Constructive  conversion  ~  Presumptive  evidence  -  Proof  of  notice  whes  a. 
sential  —  Proof  of  a  demand — -Party  having  a  lien  refying  upon  a  Sfftrat 
right  — Bailor  not  having  any  lien  upon  goods  —  Vendor  of  goods  agaiut  taf- 
tain  of  a  vessd  —  Property  of  a  bankrupt —  Conversion  by  husband  and  sift 

—  Conversion  by  an  agent  —  Several  defendants  cannot  be  found  guUty  en  the 
same  count,  without  proof  of  a  joiiU  coiirerwon  —  Documkktart  etidbsck— 

When  not  requisite  to  produce  a  potver  of  attorney  —  Where  judgment  agaimt  •»• 
fignees  ofabankrupt,  as  wdlasUu  writ  of  execution,  mnst  be  proved  —  Whes^* 
must  be  given  in  evidence  — Proof  of  notice  — Party  refusing  to  produce  an  »ifr»- 
ment  —  Parol  evidence  of  a  bond  —  Contract  by  agent  for  goods  —  iMSorncinff 
EVIDENCE  or  A  coMVEasiOK — Evidence  of  a  tortious  act  essential — Takingsgai 
and  destroying  a  part  of  the  property  ~—  Deed  in  the  hands  of  an  attorney — Gflw 
under  an  attachment  —  Selling  property  on  €UXOu$it  of  emoAer—  Third  fcrtf 
retaining  possession  —  Persons  representing  that  they  acted  by  the  commandi  tfm 
defendant  —  Refusal  to  deliver  property  to  assignees  —  Receipt  of  bills  ofexthesft 

—  Papers  in  the  hands  of  an  attorney —  Competenct  of  witkem  —  Dimacii. 

8.  Arrest  in  Trover  —  Limitation  of  Action  —  New  Trial  — 
Payment  of  Money  into  Court  and  Restoration  of  Goods 
—  Costs  —  Judgment  —  Execution,  pp.  271 S — ^2716. 


DxriNED. 


Judgment  of 
Lord  Mans- 
field in  Cooper 
V.  Chitty. 


1.  Defined. 

In  trover  the  party  is  supposed  to  have  obtained  possession  of  the  good» 
lawfully,  but  to  have  unlawfully  converted  them  to  his  own  use.(l) 

In  Cooper  v.  Chitty  (2)  Lord  Mansfield   has  thus  defined  the  actioo 
of  trover, —  « In  form  it  is  a  fiction ;  in  substance  a  reroedyto  recover  the 
value  of  personal  chattels  torongftdly  converted  by  another  to  his  own  ««• 
The  form  supposes  tiie  defendant  may  have  come  lawfully  by  the  posseasionaf 
the  goods.     This  action  lies  and  has  been  brought  in  many  cases,  where  io 
truth  the  defendant  has  got  the  possession  lawfully.    Where  the  defen<itf< 
takes  them  wrongfully,  and  by  trespass,  the  plaintiff,  if  he  thinks  fit  to  bnng 
this  action,  waves  the  trespass,  and  admits  the  possession  to  have  beeo  law- 
fully gotten.     Hence,  if  the  defendant  delivers  the  thing  upon  demand,  no 
damages  can  be  recovered  in  this  action,  for  having  taken  it.    This  is  >o 
action  of  tort,  and  the  whole  tort  consists  in  the  wrongful  converuon.   ^*° 
things  are  necessary  to  be  proved  to  entitle  the  plaintiff  to  recover  in  »» 
kind  of  action,  1.  property  in  the  plaintiff,  and  2.  a  wrongful  conversifln  J 
the  defendant." 


<1)   Gdightly  v.  Ryn,  Lofft,  88. 


(•i)  1  Burr.  31.     lW.Bl«ct<f?- 
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2.  Property  for  which  Trover  can  or  cannot  be  maintained.    Paoperty  for 

WHICH  Trover 

To  support  trover  the  plaintiiF  must  have  the  right  to  some  identical  or  can  or  cannot 
specific  goods  (1),  and  the  action  is  confined  to  the  conversion  of  goods  or  *"=  maintained. 
pereonal  chattels.  ^'''''I'f  "^T 

rp,  .  .  .  .  "*^®  ^be  right. 

1  his  action  can  be  maintained  for  so  many  pieces  of  gold  or  silver,  though  to  specific  per- 
not  in  a  bag,  because  damages  and  not  the  goods  or  articles  themselves  in  ®**"*^  chattels. 
epede  are  the  object  of  the  suit.  (2)  Damages  and 

not  the  ipoodfi 

If  after  the  severance  from  the  freehold,  as  in  the  case  of  trees,  or  fixtures,  in  specie  are 
or  earth,  the  property  severed  be  taken  away,  or  if  coals  diig  in  a  pit  be  *^«  object  of 
afterwards  thrown  out(S),  or  if  a  tenant  during  his  tenancy  remove  a  dung 
heap,  and  at  the  time  of  so  doing  dig  into  and  remove  virgin  soil  that  is  severed  from 
beneath  it,  trover  can  be  maintained.  (4)  the  freehold. 

Trover  lies  for  salt  pans  though  fixed  in  the  floor  of  a  building,  because,  Fixtures  when 
wherever  the  fixed  instrument,  engine,  or  utensil,  is  an  accessory  to  a  matter  «cce««>ry  to  a 
of  a  personal  nature,  it  is  considered  as  personalty.  (5)    Thus,  where  certain  personal  nature. 
parts  of  a  machine  had  been  put  up  by  a  tenant  during  his  term,  and  were 
eapable  of  being  removed  without  either  injuring  the  other  parts  of  the 
machine  or  the  building,  and  had  been  usually  valued  between  the  outgoing 
and  incoming  tenant : — It  was  held,  that  these  were  the  goods  and  chattels 
of  the  outgoing  tenant,  for  which  he  might  maintain  trover.  (6) 

The  right  of  a  tenant  to  remove  tenant's  fixtures  continues  only  during  Tenant's  right 
his  original  term,  and  during  such  further  period  of  possession  by  him  as  ^  remove  fix- 
he  holds  the  premises  under  a  right  to  be  considered  as  tenant    Where,  only  during  his 
therefore,  the  term,  pursuant  to  a  proviso  in  the  lease  was  forfeited  by  the  original  term. 
bankruptcy  of  the  lessee,  and  the  lessor  entered  upon  the  assignees,  in  order 
to  enforce  the  forfeiture,  and  three  weeks  afterwards  the  assignees  of  the 
lessee,  still  continuing  in  possession,  removed  and  sold  a  fixture  put  up  by 
the  lessee  for  the  purposes  of  trade,  and  the  jury  found  that  it  was  not  re- 
moved within  a  reasonable  time  after  the  entry  of  the  lessor: — It  was  held, 
that  they  had  no  right  so  to  remove  it,  and  that  the  lessor  might  recover  it 
in  trover.     And  it  seems,  that  such  would  have  been  the  case  without  such 
finding  of  the  jury.  (7) 

When  property  in  land  passes  by  deed,  the  property  in  the  deed  passes 
-with  it  (8),  it  being  <<  an  established  principle,  that  whoever  is  entitled  to  the 
land,  has  also  a  right  to  all  the  title  deeds  afiecting  it."  (9) 

If  title  deeds  be  deposited  with  a  third  party  in  trust  for  the  performance  Title  deeds  de- 
of  a  condition,  trover  will  lie  for  the  recovery  upon  the  performance  of  the  P^^J^  for  the 

...  1  1  Aij  -n        t  .J  ni  I  performance  of 

condition  :  thus,  where  A.  sold  an  estate  to  B.,  who  paid  part  of  the  purchase  a  condition, 
money,  and  the  title  deeds  were  deposited  with  C.  to  be  delivered  up  to  B. 


(1)  Orttm  V.  BtUler,  5  B.  &  A.  654«     I  ▼.  Sabnom,  ibid.  n.     £k»U  v.Jome$,  2  B.  & 
D.  &  R.  2S$.  A.  165.,  vide  etiam  Penry  v.  Broum,  2  Stark- 

(2)  7  Bac.  Abr.  Trover  (D.),  807.    Jack-.  403.     T%re$her  v.  East  London  Heater  Works 
sou  V.  Anderson,  4  Taunt  24.  Comp,  2  B.  &  C.  608.      Colegrave  v.  IHas 

(3)  Cool  Dig.  Biens(H.).    7  Bac.  Abr.  Santos,  ibid.  76.     1  Chitt  PL  146. 
Trover  (  B.),  794.    Gordon  v.  Harper,  7  T.  R.         (6)  Davis  v.  Jones,  2  B.  &  A.  165. 

IS-    Bull.  N.  P,  44.    put  V.  Shew,  4  B.  &         (7)    Weeton  v.  Woodcock,  7  M.  &  W.  14, 
A.  206.  (8.)  Lord  v.  WardU,  3  King.  N.  C  680. 

(4^  Higgon  v.  Mortimer,  6  C.  &  P.  616.  (9)  Per  Ix)rd  Tenterden  in  Harrington  v^ 

(5)  Elwes  V.  Maw,  3  East,  53».,5'l^     FiU-  Price^  3  B.  &  Ad.  173, 
Herbert  v.  Shaic,  1  lieu.  Black.  '259.    Lawton 
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Pmoruvr  roft 

WHICH  TftOTXS 
CAM  OS  CAV- 
VOT  BE  lCAIir« 

YAINXD. 

Abstitust  of 
title  to  real 
property* 


GamoeUad 
dffdi 


BillBofex. 
ehaoge  and 
pronuaaoTj 


Banknotes. 

Policy  of  insur- 
aooe* 


when  he  paid  the  residue ;  and  A.  got  possession  of  them  again,  and  lent  then 
to  D.  for  a  valuable  consideration : — It  was  held  that  B.,  on  tendering  the  re- 
mainder of  the  purchase  money,  was  entitled  to  recover  the  deeds  from  D.  (1) 

Upon  a  contract  for  the  sale  of  an  estate,  the  title  and  abstract  to  be  made 
at  the  vendor's  expense,  the  purchaser  is  entitled  to  the  custody  of  the 
abstract,  until  either  the  purchase  is  finally  rescinded  by  consent,  or  dedaied 
impracticable  by  a  court  of  equity ;  and  when  the  contract  is  determioedf 
the  abstract  becomes  the  property  of  the  vendor :  if  the  sale  proceed,  the 
abstract  is  the  property  of  the  vendee ;  but  an  opinion  written  thereon  oo 
the  seller's  paper  by  his  own  consent  continues  to  be  his  property.  (2) 

In  EidaUe  v.  Oxenham  (3)  it  appeared,  that  A.  had  contracted  to  porcbw 
an  estate  of  B.,  and  procured  deeds  of  conveyance  to  be  prepared  at  hit  on 
expense,  and  sent  them  to  the  latter  for  execution ;  whichi  when  ezecated; 
were  delivered  to  a  servant  to  be  returned,  but  the  servant  delivered  then 
to  C  an  attorney,  to  whom  B.  was  indebted  for  business  done.  la  oosse- 
quence  of  the  refusal  of  other  necessary  parties  to  join  in  the  conveyance 

A.  threw  up  the  contract  and  demanded  the  deeds  from  C,  who  refused  to 
deliver  them,  until  his  demand  against  B,  was  satisfied : — It  was  bdi 
that  trover  would  lie  by  A«  against  C.  for  the  deeds  in  a  cancelled  if  not  ii 
an  uncancelled  state. 

A.  having  agreed  to  purchase  of  B«  the  remainder  of  a  term,  the  lattff 
delivered  to  him  the  lease,  in  order  that  he  might  get  aa  assignment  nadt 
out ;  A.  then  obtained  an  enlargement  of  the  term  from  the  original  land- 
lord, and  refused  to  accept  an  assignment  or  pay  the  full  price  agreed  eoi 
because  B.'s  under-tenant  had  removed  some  fixtures: — It  was  beld,tkil 

B.  might  insist  on  A.  accepting  the  assignment,  and,  4fter  demand  and  refanl 
of  the  lease,  might  maintain  trover  for  it.  (4<) 

.  Bills  of  exchange  indorsed  to  an  agent  of  the  plaintiffs  or  order  for  ^ 
account,  and  deposited  with  the  defendants  by  such  agent  as  a  securitj  ftf 
future  advances,  may  be  recovered  by  the  plaintiffs  in  an  action  of  trover.  (5) 

If  A.  indorse  a  bill,  drawn  in  his  favour  and  accepted  by  B.,  in  order  that 
he  may  raise  money  for  A.  by  negotiating  it,  and  B.  gives  it  to  C,  who  poti 
it  into  the  hands  of  D.,  without  consideration,  two  years  after  the  hill  is  do^ 
A.  may  recover  back  the  bill  from  D.  in  trover.  (6) 

But  where  a  person  having  three  bills  of  exchange,  applied  to  a  coontiy 
banker,  with  whom  he  had  bad  no  previous  dealings,  to  give  for  them  a  bin 
on  London  of  the  same  amount,  and  the  bill  given  by  the  banker  was  afte^ 
wards  dishonoured:— It  was  held,  that  this  was  a  complete  exchange  of 
securities,  and  that  trover  would  not  lie  for  the  three  bills  of  exchange.  (7) 

Trover  will  lie  for  a  lost  bank-note^  which  the  defendant  has  tortiowly 
converted  to  his  own  use,  though  part  of  the  proceeds  has  been  paid  by 
him  to  the  plaintiff  (8) ;  or  for  a  policy  of  insurance  by  the  insure*  if 
wrongfully  withheld  either  by  the  broker  employed  by  him  to  effect  %  « 
by  any  other  person  to  whose  hands  it  may  happen  to  come.  (9) 


(1)  Hooper  v.  jRoHutottom,  1  Manh.  414. 
6  Taunt.  12. 

(8)  RcherU  v.  WyaUy  2  Taunt  268. 
(S)  S  B.  &  C.  225.     5  D.  &  R.  49. 

(4)  Parry  ▼.  Frcame,  2  B.  &  P.  451. 

(5)  TruUld  ▼.  BaroMdoiit  I  Moore^  543. 


(6)  Goggvky  ▼.  OMmi,  «  N.  B.  1 W 

(7)  ironiWwperT.lV«wd;2B.&A.SW' 

(8)  ^icni  V.  Aforrn,  2  a  &  M.  579. 

(9)  Harding  v.  Carter,  1  ft*  •  !»• 
curtnce»4b 
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In  JoM»  V.  Keene(l)  it  appeared,  that  a  policy  of  insurance  on  the  life  Pkofiktt  ro& 
of  A.  had  been  assigned  to  the  plaintiff;  the  defendant  having  privately  as-  ^'^^^^T** 
certained,  that  A.  was  dangerously  ill,  treated  with  the  plaintiff  for  the  pur-   not  be  main- 

chase  of  the  policy  for  a  small  sum,  representing  it  as  the  then  value  of  the  ^^"'°' 

policy,  the  plaintiff  not  being  aware  of  A/s  illness  : — It  was  held,  that  the  Policy  of  insur- 
sale  was  void,  and  that  the  plaintiff  might  recover  the  value  of  the  policy  in  "^^  illegally 
an  action  of  trover.  ^ 

Trover  lies  for  an  unstamped  agreement,  if  it  can,  upon  payment  of  a  Unstamp^ 
penalty  and  stamp  duty,  be  stamped  and  rendered  available  (2) ;  or  for  an  agreement, 
undivided  part  of  a  chattel.  (3)  fou^^""^*^ 

The  sale  of  a  specific  chattel  on  credit,  though  that  credit  may  be  limited  Undivided  nart 
to  a  definite  period,  transfers  the  property  in  the  goods  to  the  vendee,  giving  of  a  chattel 
the  vendor  a  right  of  action  for  the  price,  and  a  lien  upon  the  goods,  if  they  Specific  sale  of 
remain  in  his  possession  until  that  price  be  paid :  but  default  of  payment  *  c^f^^*^  on 
does  not  rescind  the  contract ;  and  the  vendee  on  tender  of  the  price,  though 
after  the  expiration  of  the  period  of  credit,  may  maintain  trover  against  the 
vendor  to  recover  such  chattel,  for  on  sales  of  chattels,  time  is  not  the 
essence  of  the  contract,  unless  it  be  made  so  by  express  agreement  (4) 

A  calico-printer  is  entitled,  after  having  discharged  his  head  colourman.  Master  for  the 
to  the  book  in  which  that  servant  has  entered  the  processes  for  mixing  Vl^®  bwik»  of 
colours  during  his  service,  although  many  of  the  processes  were  the  invention  '^ 

of  the  head  colourman  himself.  (5) 

Goods  delivered  to  a  person  claiming  them  wrongfully,  who  pays  freight  Payment  of 
and  other  charges,  cannot  be  detained  for  those  expenses  against  the  rightful  ^^S^^J^^  hyi 
owner  (6) ;  and  a  tender  of  freight  and  charges  is  not  necessary  previous  to  claimant 
bringing  an  action  of  trover  for  goods,  of  which  the  defendant  has  wrong- 
fully obtained  the  possession.  (7) 

A.  having  goods  at  a  pawnbroker's,  delivered  the  duplicate  to  B.  to  take  AdTanciog 
them  out  of  pledge ;  B.  took  them  out  accordingly,  and  paid  the  amount  "^^  *°  ^* 
due  on  them.    On  A.  sending  to  B.  for  the  goods,  B.  said,  he  had  not  got  pawn, 
them,  and  refused  to  tell  who  had  them  : — It  was  held,  in  trover  brought  to 
recover  the  goods,  that  B.  had  no  right  to  insist  on  a  tender  of  the  money 
he  had  advanced  to  get  them  out  of  pledge.  (8) 

If  goods  be  by  mistake  forwarded  to  a  wrong  consignee,  who  converts  Goods  by  mia- 
them  to  his  own  use,  trover  will  lie :  thus,  a  cargo  of  goods  were  shipped  at  ^^^^^^ 
Sunderland,  intended  to  be  sent  to  the  plaintiff's  agent  in  London,  but  by  consignee, 
mistake  were  conveyed  to  the  defendant,  who  sold  part  of  them,  being  at 
that  time  ignorant  of  the  plaintiff's  being  interested  in  them ;  the  plaintiff^ 
however,  afterwards  informed  him,  that  they  were  his  property,  and  directed 
him  to  detain  them  until  further  orders.  In  an  action  of  trover  for  their  re- 
covery it  was  held,  that  the  defendant  was  liable  for  the  amount  of  those 
sold,  as  well  as  those  which  remained  in  his  hands  undisposed  of.  (9) 

Trover  may  be  supported  against  a  carrier  (10)  or  a  wharfinger  (11),  who  Carrien  and 

(1)  2M.  &  Rob.  348.  (7)  Ibid. 

(2)  5eott  ▼.  JoMtf,  4  Taunt  865.  (8)  Jona  ▼.   Oiff,  1  C.  &  M.  541.     8 

(3)  ffatitm  V.  BSng,  4  Camp.  272.     1     Tyrw.  576. 

Surk.  121.  (9)  Feaiheraiimthaufihv,Jokn8tony9yioO!re, 

(4)  Atatindale  ▼.  Smith,  1  G.  &  D.  1.  oit     181. 

Selw.  N.  P.  1348.  (10)  Vind  v.  HarbattU,  Peake's  N.  P.  C. 

(5)  Makefeaet  ▼.  Jaekmrn,  4  Taunt.  770.       68.   StqthenWM  v.  ffart^A  Bing.  476.482,483. 

(6)  Xe»pne«  ▼.  Piwfcy,  2  T.  R,  485.  (11)  i)ewrei«  ▼.  J?arclay,  2  B.  &  A.  702. 
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PaoTBRTT  foft  by  mistake  (I),  or  under  a  forged  order  (2),  delivers  goods  to  a  wrong 
cAM^oa  CAM-**  person ;  or  against  a  person  who  illegally  makes  use  of  a  thing  foand  or 
vov  BK  MAiK-     delivered  to  him  (3) ;  or  a  bailee^  employed  merely  to  keep  or  carry  tk 

^^"''°- goods,  and  having  no  beneficial  interest,  who  misuses  a  chattel  entrasted  to 

nrharfingen  de-  him  (4') ;  or  against  a  carrier  who  draws  out  part  of  the  contents  of  a 
liveripg  good*     vessel,  and  filb  it  with  water  (5) ;  or  a  carrier  or  wharfinger,  &c  who  im* 
under^a  forged    properly  breaks  open  a  box  containing  goods,  or  sells  them.  (6)^ 
order.  If  goods  be  taken  under  a  wrongful  distress  (7)»  trover  will  lie  for  tlien. 

Goon  TAKXN  An  unfinished  gig,  which  had  been  previously  selected  and  paid  for  bf 

"'"^'^  ^    D      ^^^  plaintiff,  was  taken  in  execution  under  a  fieri  facias^  and  left  in  care  of 

the  judgment  creditor,  who,  when  it  was  finished,  assisted  in  giving  it  up  to 
the  plaintiff.  The  sheriff  aAerwards  retook  it  Trover  was  brought,  asd 
the  execution  found  fraudulent: — It  was  held,  that,  whether  the  properly 
in  the  gig  passed  or  not  to  the  plaintiff  before  the  seizure,  trover  t« 
maintainable,  and  the  sheriff  could  not  retake  it,  even  to  secure  his  povod- 
age.  (8) 

Although  the  goods  be  not  removed  from  the  place  in  which  they  were, 
yet  trover  may  be  supported,  because  the  possession  in  point  of  lav  is 
changed  by  their  being  seized  as  a  dbtress.  (9) 

A  sheriff's  officer  seized  goods  under  a  writ  oi fieri facia$^  partof  wiiich 
.     .^      «.    IP  were  afterwards  packed  up  in  two  parcels,  the  one  to  satisfy  the  amout 

&1011  by  a  sberm      ^   ,      ,  .  ,  ,         u  ••.«,.  ^  .  •     -j    *-i 

uDder  a  writ  of  of  the  levy,  the  other  to  be  sold  to  pay  the  sheriff  s  poundage  and  madaw 
fieri  faciat,         expenses  of  the  levy.     The  execution  was  afterwards  abandoned,  hot  tk 

goods  which  were  to  be  appropriated  to  the  payment  of  the  poundage  wen 
sent  to  the  sheriff's  officer,  who  afterwards  received  the  amount  of  tbe 
poundage,  and  forwarded  the  parcel  to  the  execution  creditor.  Tbe  party 
against  whom  the  execution  was  sued  out  had  previously  conunitted  an  act 
of  bankruptcy : — It  was  held^  that  there  was  a  sufficient  conversion  by  tbe 
sheriff  to  render  him  liable  in  trover  to  the  assignee  of  the  bankrupt,  as  the 
officer  not  only  exercised  a  control  over  the  bankrupt's  goods,  but  assented 
to  some  of  them  being  packed  up,  and  which  were  sent  to  him  to  secnie 
the  payment  of  the  poundage.  (10) 

Where  a  sheriff,  under  writ  oi  fieri  fadeis  against  A,,  sold  the  goods  of 
B.,  the  purchaser  is  liable  to  the  latter  in  trover,  although  he  purcbased 
^uch  goods  at  a  public  sale  directed  by  tbe  sheriff.  (11) 

Trover  lies  for  seiziiig  and  carrying  to  the  king's  warehouses  goods  not 
perly  Bciz^  by  geizable.  (12)  But  by  stat.  3  &  4  Will.  4.  c  53.  s.  102.,  if  the  judge  ceitiff 
offi^n.'  **"**      P°  ^^®  record,  that  there  was  a  probable  cause  for  such  seizure,  then  tbe 

plaintiff  beside  his  ship,  goods,  or  aninuds  so  seized,  or  the  value  thereof, 
not  be  entitled  to  above  two  pence  damages,  nor  to  any  costs  of  suit 


What  is  a  suf- 
iicient  conver- 


Goods  of  a 
wrong  person 
sold  under  a 
fieri  faeitu. 

Goods  impro- 


(1)  Devertux  ▼.  BarcUuf^  2  B.  &  A.  702. 
Stephauon  v.  Harty  4  Bing.  483. 

(3)  Lybbock  v.  IngUs,  1  Stark.  104. 
Stephautm  v.  Hart,  4  Bing.  476. 

(3)  Mulgrave  v.  Ogden,  Cro.  Elis.  219. 
NichottOH  r.  Chapman,  2  HeD«  Black.  254. 

(4)  Ibid. 

(5)  Richardaon  ▼.  jltHnton,  Str.  576. 
Granger  v.  George,  5  B.  &  C.  149.  7  D. 
&  R.  729. 

(6)  Anon,  2  Salk.  655.  Barton  v.  WU- 
Hams,  5  B.  &  A.  401. 


(7)  Shijnciek^.  Bkmduifd,B't,^^ 

(8)  Goode  V.  Langleg,  7  B,  &  C. »  » 
D.  &  R.  791.  -. 

(9)  Cooper  v.  Monke,  Wilks^  ^'^^ 
▼.  Hefyar,  4  Bing.  .597.  Bdbu  ».  ^^ 
2  Y.  &  J.   101.      GaHamd  ▼.  O"**  ' 

(10)  CarluUv.  Gor&Jid;  5  M.  »  T- '"' 
7  Bing.  298. 

01)  Farraniv. .  3  SurL  130-, 

(12)   Tinkler  v.  /We,  5  BumSfij'- 
Wils.  147. 
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A  plaintiff  who  claims  a  right  to  cut  rushes  on  a  common,  and  cuts  five  Fbopbrtt  roa 

or  six  loads,  which  the  defendant  carries  away,  may  maintain  trover  for  ^'^^^"  Teovbb 

-  ^    ^  •'  -^  CAN  Oft  CAH- 

tbem.(];  notbemain- 

Trover  will  lie  for  a  dog  that  was  lost,  if  the  delivery  be  refused,  unless  tainkd. 


pecuniary  payments  have  been  made  for  the  animal's  keep.  (2)  Rushes  grown 

Trover  does  not  lie  for  fixtures  eo  nomine ;  nor  for  injuries  to  land  or  on  a  common. 
other  real  pi[operty,  even  by  severance  of  a  part  of  what  properly  belongs   Lost  dog. 
to  the  freehold,  unless  there  has  also  been  an  asportation ;  but  the  form  of  '^here  Tro- 
action  should  be  trespass  (3)  or  case (4)  if  the  interest  in  the  property  be  ia  mawta^ned  ^^ 
reversion.  (5)  FiEtureseo 

Trover  does  not  lie  by  an  in-coming  tenant  to  recover  the  value  of  the  nomine. 
away-going  crops  taken  by  the  off-going  tenant,  who  continued  to  hold  the  In-coming  te- 
land  as  tenant  from  year  to  year  after  the  expiration  of  an  old  lease,  which  "j^'  ^  ^^^^j*" 
reserved  to  him  the  right,  after  the  end  of  the  term  at  Lady-day,  '^  to  fence  away -going 
in  and  preserve  all  such  hard  corn  as  should  be  sown  on  the  premises  the  ^^P^  ^^^j^  by 
winter  seedness  preceding,  so  as  the  same  exceeded  not  twenty-nine  acres,  tenant."^***"^ 
and  was  summer  fallowed  and  well  manured,  &c.,  and  at  harvest  to  reap 
and  carry  away  the  same ; "  for  trover  is  not  the  proper  action  to  try  a 
question  as  to  the  right  to  the  land,  nor  does  the  proper  remedy  for  any 
mismanagement  of  the  laud  during  the  former  term  appertain  to  the  in-> 
coming  tenant,  but  to  the  landlord;  and  however  the  in-coming  tenant 
might  maintain  an  action  against  the  off-going  tenant  for  a  breach  of  th0 
custom  of  husbandry  in  the  place,  in  not  leaving  one-third  of  the  away- 
going  crop  of  wheat  sown  upon  a  clover  brush,  yet  the  custom  of  the 
country  could  have  no  place  where  the  off-going  tenant  held  under  a  leasa 
expressly  making  a  different  provision  in  respect  of  the  away-going  crop,  or 
where  he  continued  to  hold  over  after  the  expiration  of  such  a  lease,  without 
coming  to  any  fresh  agreement  with  his  landlord,  by  which  he  must  be 
taken  to  hold  under  the  same  terms.  (6) 

Trover  does  not  lie  for  the  conversion  of  a  record,  because  a  record  is   Conversion  of 
not  private  property  (7) ;  but  it  will  lie  for  the  copy  of  a  record.  (8)  *  record. 

Trover  cannot  be  maintained  by  the  purchaser  of  goods,  which  form  part  When  any  ma- 
of  a  larger  quantity  belonging  to  the  seller,  unless  there  has  been  a  separ-  ^^'!^^  ^^^  ^^ 
ation  of  the  specific  part  sold  from  the  rest  (9)  do^toth^ 

Where  goods  are  delivered  under  a  contract,  to  do  something  with  them,  chattel  before 
and  to  deliver  them  according  to  the  party's  undertaking,  an  omission  of  ***  ^«^very, 
the  party*s  doing  what  he  so  undertook  to  do,  will  not  sustain  an  action  of 
trover,  unless  there  has  been  an  actual  refusal  to  redeliver.  (10) 

If  a  person  order  a  chattel  to  be  made  in  accordance  with  his  directions,   Contract  to 
he  acquires  no  property  in  the  chattel  till  it  is  finished  and  delivered  to  manufacture 
him ;  and  therefore,  before  delivery,  he  cannot  maintain  trover  for  it,  though  $SII^^!ived. 
the  price  may  have  been  paid  beforehand.  (11) 

(1)  Raekham  ▼.  Jetup^  3  Wils.  332.  838.  (9)  AutUm  v.  Craven^  4  Taunt  644.     1 

(2)  Bitutead  v.  Buck,  2  W.  Black.  1117.  Marsh.  4.  ».,  et  vide  White  v.  ffilks,  ibid.  2. 

(3)  7  Bac.  Abr.  Trover  (B.),  794.  Davis  5  Taunt  176.,  sed  vide  tThiiehouse  v.  Fnsi 
▼.  Jones,  2  B.  &  A.  167.,  anti,  2629—2632.  12  East,  614.                                                    ' 
tit  Trespass.  (10)  Severin  v.  Keppdl,  4  Esp.  N.  P.  C 

(4)  Anti,  1005—1019.  tit  Cas*.  156. 

(5)  1  Chitt  Pl.  147.  (11)  Muckloio  v.  Mangles,  1  Taunt  318 

(6)  Boraston  v.  Green,  16  East,  71.  Woods  v.  Busseli,  1  D.  &  R.  58.     5  B.  &  a" 

(7)  Jmesx.  Winckworth,  Hardr.  111.  y4'-». 

(8)  Ibid 
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PnoFsavr  roa, 

WHICH  TrOTIA 
CAM  Oft  GAW- 
NOT  111  MAIN- 

TAINBDu 


Earnest  given. 


Money  had  and 
reoeived. 


But  it  k  otherwiae^  where  the  bargain  stipulates  for  advances  which  are 
to  be  regulated  by  the  progress  of  the  work.  (1) 

Thus,  in  Woods  v,  Russell  (2)  Lord  Tenterden  observed,  <<  If  a  ship  is 
built  upon  a  special  contract,  and  it  is  part  of  the  terms  of  the  contract,  that 
given  portions  of  the  price  shall  be  paid  according  to  the  progress  of  the 
work;  part  when  the  keel  is  laid;  part  when  they  are  at  the  light  plank; 
the  payment  of  these  instalments  appears  to  us  to  appropriate  specificalljtD 
the  purchaser  the  very  ship  so  in  progress^  and  to  vest  in  him  a  propeitjii 
that  ship." 

After  earnest  given,  the  vendor  cannot  sell  the  goods  to  another,  wiUnvt 
a  default  in  the  vendee ;  and  therefore,  if  the  vendee  do  not  come  and  paj  for 
and  take  away  the  goods,  the  vendor  ought  to  go  and  request  him;  and 
then,  if  he  do  not  come  and  pay  for  and  take  away  the  goods  in  a  convenient 
time,  the  agreement  is  dissolved,  and  the  vendor  is  at  liberty  to  sell  them  to 
any  other  person.  (3) 

Trover  does  not  lie  for  money  had  and  received  generally.  (4) 

Trover  will  not  lie  for  goods  regularly  sold  under  a  distress,  bat  the  sbL 

larlv  sold  under   ^^  ^®^'  ^*  ^*  ^^'  ^*  ^^*  gives  an  action  on  the  case  for  any  injury  thatmj 
a  distress.  accrue  therefrom  (5) ;  nor  can  trover  be  maintained  for  an  excessive  dii' 

tress.  (6) 

In  Joule  v.  Jackson  (7)  it  was  holden,  that  brewers'  casks  sent  to  a  pobfie 
house  with  beer,  and  left  there  until  the  beer  is  consumed,  are  liable  to  be 
distrained  for  the  rent  of  the  house,  Mr.  Baron  Parke  observing,  ^  A  land- 
lord has  a  right  to  distrain  all  goods  found  upon  the  demised  premises,  M 
the  exception  of  certain  specified  cases,  which  are  not  to  be  extended. 
Primd  faeie^  every  deposit  of  goods  upon  the  premises  where  the  trade  is 
carried  on,  would  have  relation  to  that  trade,  and  an  exemption  from  distroi 
would,  in  that  view,  be  for  the  public  good.  But  to  hold  all  such  goods  to 
be  exempt,  would  be  establishing  a  very  wide  principle ;  and  the  case  of 
MuspraU  v.  Gregory  (8)  having  decided,  that  the  principle  of  exemptioa 
already  laid  down  in  the  books  ought  not  to  be  extended,  we  are  boand  bj 
that  decision.'' 

The  goods  of  a  debtor  are  bound,  from  the  delivery  of  a  writ  of  execution, 
to  the  sheriff;  and  the  execution  creditor  cannot  be  defeated  by  a  vesting 
property  of  the  order  subsequently  made  by  the  insolvent  debtors'  court,  under  stst  1  *i 
debtor.  Vict.  c.  1 10.  s.  37^  although  the  provisional  assignee  sdze  before  thesherift 

for  such  vesting  order  is  not  equivalent  to  a  sale  in  market  overt  (9);  hat 
the  property  in  the  goods  is  not  changed  by  the  delivery  of  the  writ,  and  • 
still  in  the  debtor,  and  he  may  sell  them,  subject  to  the  rights  of  the  execu- 
tion creditor,  to  which  they  will  be  liable,  unless  the  sale  took  phiee  n 
market  overt  (10)  But  after  condemnation  of  goods  in  the  Exchequer,  the 
property  is  altered  (1 1 ),  so  as  that  neither  trespass  nor  trover  will  lie  for  toe 
proprietor  against  the  person  who  seized  them. 


Judgment  of 
Mr.  Baron 
Parke  in  Jovle 


Effect  of  a 
writ  of  execu- 


(1)  JTootU  V.  Rustdl,  5  R  &  A.  947. 
Clarke  v.  Spence,  4  A.  &  £.  448.  6  N.  &  M. 
399. 

(2)  5  B.  &  A.  946. 

(3)  Langfmt  r,  TUer,  1  Salk.  113.  ^ 

(4)  Ortoit  y.  BuOar,  5  B.  &  A.  6Si.  1 
D.  &  R.  282. 

(5)  Wallace  ▼.  Kingy  1  Hen.  Black.  13. 

(6)  Whitwarthv.  SmUh,l  M.  &  Rob.  193. 

(7)  7  M.  &  W.  455. 


(8)  1  ibid,  633.     S.  C  (w  error>Sibii 

677.  ^ 

(9)  Wbodlandy,Fmlhr,3lP'hnS70> 

(10)  Samudy,  Dnke  (SirJ.\  8  M.  &  *»• 
622.  recog.  Fttyne  v.  Drewe,  4  East,  SSS. 

{II)  Ekint  V.  Smith,  SirT.  lUym.^ 
ciL  per  eur.  in  Murtin  r.  Wilsfifrd,  C^tb  J^- 
etper  Sir  W.  Blackstone  in  Scett  ▼.  Se0^ 
moH,  2  W.  Black.  981. 
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S.  By  whom  Trover  can  or  cannot  be  maintained.  BywhomTro- 

The  plaintiff  must  at  the  time  of  the  conversion  (1)  have  had  a  complete  cannot  bi 
property,  either  general  or  special,  in  the  chattel,  and  abo  the  actual  pos-  haintaimbd. 
session,  or  the  right  to  the  immediate  possession  (2) ;  but  if  two  persons  Plaintiff  at  the 
jointly  interested  in  a  chattel  make  a  joint  demand  of  it,  separate  actions  of  ccmve^o^ 
trover  may  be  maintained  by  them  in  respect  of  it,  against  a  person  who  must  have  had 
mnjustly  detains  it  (3)  •  complete  firo- 

.  .  perty,  either 

It  is  not  essential  to  support  trover,  that  the  absolute  ownership  and  spe^  general  or  spe- 
cial property  or  interest  should  exist  in  the  same  person ;  either  will  suf-  ^'^1* 
fice(4f);  and  it  may  be  here  observed,  that  «  if  the  intention  of  the  parties  Absolute 
to  pass  the  property,  whether  absolute  or  special,  in  certain  ascertained  chat-  special  property 
tels,  is  established,  and  they  are  placed  in  the  hands  of  a  depositary,  no  need  not  be  co- 
matter  whether  such  depositary  be  a  common  carrier,  or  shipmaster,  em-  ®^^'^^ 
ployed  by  the  consignor,  or  a  third  person,  and  the  chattels  are  so  placed 
on  account  of  the  person  who  is  to  have  that  property,  and  the  depositary 
assents,  it  is  enough,  and  it  matters  not  by  what  documents  this  is  effected ; 
nor  is  it  material,  whether  the  person  who  is  to  have  the  property  be  a  factor 
or  not ;  for  such  an  agreement  may  be  made  with  a  factor,  as  well  as  any 
other  individual."  (5) 

The  doctrine  that  **  whenever  trespass  for  taking  goods  will  lie,  that  is.  To  maintain 
when  they  are  taken  wrongfully,  trover  will  also  lie,"  is  incorrect,  because,  **^o^erjthere 
to  maintain  trover,  there  must  be  some  exercise  of  ownership  over  the  exercise  of 
chattel  taken,   inconsistent  with  the  owner's  right  of  dominion  over  it  ownership  over 
Thus,  in  Fotdds  v.  W%Uoughhy(6)  Mr.  Baron  Alderson  observed,  "  It  seems  uketl^L. 
that  the  horses  were  ultimately  sold,  and  that  the  plaintiff  never  r^ained  sistent  with  the 
possession  of  them ;  and  therefore,  if  there  really  has  been  a  conversion,  it  ^JT^  ?  "^ 
would  be  a  strong  proposition  for  us  to  say,  that  the  plaintiff  is  not  entitled  oyer  it 
to  recover  their  full  value,  as  damages  for  the  wrongful  act    I  think,  how-  Judgment  of 
ever,  that  the  jury  were  misdirected  upon  the  other  point    Any  asportation  ^^'  Baron 
of  a  chattel  for  the  use  of  the  defendant,  or  a  third  person,  is  a  conversion,  pouldM  ▼.  WU- 
because  it  is  inconsistent  with  the  general  right  of  dominion  which  the  lottghby. 
owner  has  in  the  chatteL     So,  if  a  man  has  possession  of  my  chattel,  and 
refuses  to  deliver  it  when  required,  that  is  evidence  of  a  conversion,  because 
there  is  an  assertion  of  right,  inconsistent  with  my  right  of  general  dominion 
over  it    So  of  the  destruction  of  a  chattel,  the  effect  of  which  is,  to  deprive 
the  owner  of  it  altogether*    But  if  an  act  is  done,  which  does  not  call  in 
question  my  general  right  of  dominion  over  the  chattel,  but,  on  the  contrary, 
recognises  it,  that  is  no  conversion.    In  the  present  case.  Why  were  the 
horses  removed  ?  Was  it  not  because  they  were  the  property  of  the  plain- 
tiff?   The  act  of  removal  was  not  inconsistent  with  the  plaintiff's  right  to 
use  them.    It  may  be  a  wrongful  act,  for  which  trespass  is  maintainable, 
but  it  is  not  a  conversion*    A  trifling  injury  to  a  carriage  would  be  a  tres- 
pass, but  it  would  be  monstrous  to  say,  that  it  would  form  the  ground  of  an 

(I)  Horwood    ▼.   Smith,  2  T,   R.    75a  (4)   WM  v.  Fox,  7  T.  R.  398. 

Pkiiipt  ▼.  Robintim,  4  Bing.  106.  (5)  Per  Parke  B.  in  Biyatu  ▼.  Nix,  4  M. 

(S)  3  Saund.  47.  (a.)  n.  1.     Bloxam  ▼.  &  W.  775. 

Sanders,  4  B.  &  C.  941.    1  Chitt  PI.  148.   I  (6)  1  Dowl.  P.  C.  N.  S.  86. 

(S)  BUaden  v.  Hancock,  4  C.  &  P.  152. 
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action  of  trover.  The  rule  is  well  laid  down  in  the  arguments  of  Chambre 
and  Holroyd  Js.  in  the  case  of  Shipwick  v.  Blanchard (\),  that,  *  in  orderto 
maintain  trover,  the  goods  must  be  taken  or  detained,  with  intent  to  convert 
them  to  the  taker's  own  use,  or  the  use  of  those  for  whom  he  is  actiog.' 
And  the  destruction  of  goods  is  equally  a  conversion.** 

The  absolute  and  general  owner  of  goods  may  maintain  trover,  aliboii^ 
be  had  sold  or  bailed  them  under  a  void  contract,  as  to  a  married  womD. 
because  he  still  retains  a  present  right.  (2)  But  if  the  owner  has  bailed  die 
goods  to  the  defendant,  and,  before  a  conversion  of  the  goods  by  the  latter* 
the  bailor  sells  them,  or  otherwise  ceases  to  be  the  owner,  the  action  slioold 
be  brought  in  the  name  of  the  person,  who  was  the  proprietor  at  the  time  of 
the  conversion.  (3)  Where  A.,  by  direction  of  B.,  purchased  coffee  for  R, 
which  was  to  be  delivered  at  Leghorn  to  B.*s  order,  and  the  coffee  w 
accordingly  sent  to  Leghorn,  and  was  sold  there  by  A/s  agents  and  by  to 
directions: — It  was  held,  that  B.  might  maintain  trover  against  A.  fortlie 
conversion  of  the  coiFee,  although  the  price  had  not  been  actually  tendeitd 
to  A.  (4.) 

Trover  lies  by  a  bankrupt  against  his  assignees,  if  the  plaintiff  be  not 
subject  to  the  bankrupt  laws.  (5) 

*^  The  immediate  right  to  real  property  must  be  vested  in  one  person  onh; 
whereas  a  special  property,  in  the  case  of  personalty,  may  be  in  one,  as  Id 
the  instance  of  carriers,  while  the  absolute  right  to  it  may  exist  in  another. 
When  a  competition  arises  between  those  two  persons,  the  right  of  tbe 
latter  must  prevail ;  but,  as  against  all  other  persons,  a  special  propeitjB 
sufficient"  (6) 

If  the  plaintiff  possess  a  special  property,  such  as  churchwardens  in  ptnh 
chial  property  (7),  it  will  suffice ;  and  it  seems,  that  any  temporary  intend 
in  the  goods,  either  in  his  own  right,  and  for  his  own  use,  or  by  authoritjof 
law  for  legal  purposes,  coupled  with  the  right  to  take  and  keep  poeeasiom 
or  to  maintain  a  possession  already  subsisting,  is  sufficient  (8)  Thus,  io 
Burton  v.  JIughes  (9)  it  was  holden,  that  possession  under  a  general  btil- 
ment  is  sufficient  to  entitle  a  party  to  maintain  trover  against  a  stranger, 
who  takes  them  out  of  his  actual  possession — as  a  sheriff  (10),  provided  be 
remain  in  possession  (11),  carrier  (12),  factor  or  warehouseman  (IS),  coo* 
signee,  pawnee,  trustee,  agister  of  cattle,  or  gratuitous  bailee  (14)  :—aQ^ 
persons  responsible  over  t4>  their  principals  (15),  or  the  hirer  of  good^ 
however  temporary  the  purpose  for  which  they  were  hired  may  happen  t» 
be,  can  likewise  support  trover.  (16) 

A  person  who  has  goods  on  the  terms  of  sale  and  return,  may  sae  for 
any  damage  done  to  them  by  a  wrong-doer  whilst  in  his  possession.  (17) 


(1)  6T.  R.  298. 

(2)  Smith  y.Piomer  (^KJU.),  15  East,  607. 
2  Saund.  476.  (f.)  n. 

(S)  PhUips  V.  Robifuon,  4  Bing.  106., 

(4)  Payne  v.  Brander,  2  Stark.  568. 

(5)  Summersett  v.  Jarvis,  3  B.  &  B.  2. 

(6)  Ptr  Lord  Kenyon  in  Webb  t.  Fox,  7 
T.  R.  396. 

(7)  Deniv^  Prudence,  Sir,  852.   2  Saimd. 
47.  (c.) 

(8)  3  Stark.  Ev.  3dcd.  1145. 

(9)  2  Bing.  173. 

(10)  2  Saund.  47. 


(11 )  Bladee  v.  Arundak,  1  M.  &  &  711. 

(12)  1  Rol.  Abr.  Action  surCase(R),* 
Sftofaicr  V.  JWlteJMy,  1  Ld.  Raym.  S76.  BdL 

N.  P.  33.  (b.)    2  Saund,  47.  (b.)  ■• 

(13)  Martini  v.  Coles,  1  M.*&  147. 

(14)  Booth  V.  Wilton,  1  B.  &  A.  59. 

(15)  2    Saund.    47.    (b.)     StaiaS  '; 
Vauffhan,  1 1  ^Eaat,  626. 

(16)  2  Saund.  47.  (b,  c^  d.)    n»»  \ 
WiUon,  1  B.  &  A.  59.     Croft  v.  Jhs6».  * 

ibid.  590.     Rawlins  (  ^riff)  v.  liaBrers,  > 
Esp.  N.  P.  a  38. 

(17)  Cvlu'ill  V.  Recl;€s^  i?  Camr-  575, 
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A  plaintiff  who  is  entitled  to  the  temporary  possession  of  a  chattel,  And  I^v  wtroK 

delivers  it  back  to  the  owner  for  an  especial  purpose,  may  after  that  purpose  or  ca'kot  bb 

is  satisfied,  and  daring  his  temporary  right,  maintain  trover  for  it  against  maihtainkd. 

the  owner.  { 1 )  ;;; 

.  .  Temporary 

The  bare  possession  of  goods^  without  any  strict  legal  title,  confers  a  right  property. 
of  action  against  a  mere  wrong-doer  having  no  right,  and  not  clothed  with   Barepossesnon 
any  authority  from  the  real  owner  (2) ;  and  trover  lies  by  the  owner  of  a  ^*^^o"t  *  'eg** 
ship,  though  not  registered.  (3)  The  only  exception  which  appears  to  exist,   Unreiristered 
is  in  the  case  of  a  mere  servant  acting  professedly  as  such,  and  having  only  owner  of  a  ship. 
the  custody  of  goods.  (4) 

Where  a  person  has  built  a  bridge  and  dedicated  it  to  the  public,  the   A  bridge  dedi- 
materials  continue  to  be  his  property ;  and  where  they  are  severed  and  taken  *^*^  ***  ^^® 
away  by  a  wrong-doer,  he  can  maintain  trover.  (5) 

A  special  property,  which  may  be  sufficient  as  against  a  stranger,  gives  Special  pro- 
no' right  against  one  who  has  the  general  property.  (6)     A  carrier,  or  the  Pf^y  (P^f*  no 
depositary  of  goods  for  safe  custody,  may  by  reason  of  special  property  one  who  has 
maintain  trover  against  a  stranger,  although  he  could  not  succeed  against  ^^  general 
an  owner  or  co-proprietor.  (7)  ^"^    ^' 

To  support  trover,  the  plaintiff  must  at  the  time  of  conversion  have  had  Right  or  Pos- 
the  actual  possession,  or  the  right  to  immediate  possession  (8) :  thus,  where  *'"*'^''' 
a  father  gave  his  son  a  watch,  some  printed  books,  and  several  articles  of 
wearing  apparel : — It  was  held,  that  though  the  son  was  under  age  (viz. 
sixteen  years  old),  the  father  could  not  maintain  trover  against  a  person  who 
detained  the  property,  because  the  right  of  possession  was  not  in  him,  but 
in  his  son.  (9) 

Where  a  colonel  had  purchased  horses  for  government,  and  they  being 
approved  of  by  the  proper  inspecting  officer,  were  sent  under  the  care  of  a 
Serjeant  to  the  receiving  dei>6t  for  his  majesty's  use : — It  was  held,  that  the 
colonel  had  not  such  a  special  property  as  to  maintain  trover  for  one  of  them 
which  was  taken  out  of  the  possession  of  the  seijeant  as  a  distress  for  a 
turnpike  toll  (10) 

A.,  resident  abroad^  remitted  a  bill  to  B.,  his  agent  in  England,  drawn 
by  A.,  and  specially  indorsed  by  him  to  C,  with  whom  his  children  were  at 
school,  in  payment  of  C.'s  account  for  their  board  and  education.  B.  got 
the  bill  accepted  by  the  drawees,  and  sent  a  letter  by  post  to  C,  stating  that 
be  had  received  a  commission  from  A.  to  pay  her  some  money  on  account 
of  his  children,  and  desired  to  be  informed  when  and  how  it  should  be  de- 
livered. While  the  bill  remained  in  B.'s  hands,  he  received  directions  from 
A.  to  keep  it  and  the  proceeds  in  his  hands,  and  to  have  a  fair  investigation 
into  C's  accounts,  and  after  such  investigation  to  pay  her  what  might  be 
due  to  h^r.  No  such  investigation  took  place,  and  B.  detained  the  bill : — 
It  was  held,  that  C.  could  not  recover  it  in  trover.  (11) 

(1)  JRobertM  v.  Wjfott,  2  Taunt  268.  (7)  Anti,  991 — 994.  tit  Carrirrs. 

(2)  2  Saund.  47.  (c,  d.)  (8)  Benjamin  v.  England  {Bank  of),  3 

(3)  Sutton  V.  Buck,  2  Taunt  802.     Gfo-  Camp.  417.     Bhxam  v.  Sandert,  4  B.  &  C. 
ham  y.  Teat,  1  East  246.  Ml.     7  D.  &  R.  407. 

(4)  BlotM    V.    Hobnanj     Owen,    52.      2        (9)  Hunter  v.  Wesibrook,  2  C.  A  P.  578. 
Saund.  47.  (a,  b,  c,  d.)  (10)  Ifopkineon  v.  Gibson,  2  Smith,  205. 

(5)  Harri.wn  V.  Parker,  6  East,  154,,  y'lde         (11)   Brind  v.   Ifampghire^    1    M.  &    W 
Esdaile  v.  Oxenftam,  3  B.  &  C.  225.  365. 

(6)  Uollidtty  V.  Camsett,  1  T.  R.  G58. 


2670 


TROVER. 


Br  WBOK 
Tbotbk  cam 

Oft  CAWKOt  BB 
KUMTUVID. 

When  KiTUit 
has  no  property 
in  his  liferj. 


In  case  of  spe- 
cial property, 
it  need  not  be 
aooompanied 
with 


General' pro- 
perty of  per- 
sonal chattels 
creates  a  con- 
structive pos- 


sum. 


CoftPOftATIOVS. 


Lakdloro  Axn 
TaxAirr. 

Landlord's 
light  to  timber. 


A  senranty  being  engaged  for  a  year  at  thirij  guineas  and  a  taii  of  dotho, 
was  provided  with  a  livery  suit  <»  his  entering  the  service.  He  irw  vrang- 
fuUy  turned  away  within  the  year :-— It  was  held,  that  he  could  not  nsintiia 
trover  for  the  clothesi  for  he  had  no  property  in  the  clothes  till  he  imed 
the  year.  (1) 

Where  plaintiff  being  indebted  to  J.  G.  shipped  goods  under  a  bill  of  hSao^ 
addressed  to  R.  P.,  with  directions  to  him  to  sell  the  goods  on  the  piaia- 
tiff's  account,  and  place  the  net  proceeds  to  the  credit  of  J.G.;  bstlLP. 
pledged  the  goods : — It  was  held,  that  the  plaintiff  had  a  sufficient  tide  to 
sue  in  trover,  and  that  the  right  to  the  possession  of  the  goods  was  not  in 
J.  G.  (2) 

It  has  been  said,  that  in  the  case  of  a  special  property,  it  most  hare  bed 
accompanied  with  possession  in  order  to  support  trover  (3) ;  but  the  geneni 
rule  appears  to  be  to  the  contrary ;  and  it  was  observed  by  Chief  Justice 
Eyre  in  Fcwler  v.  Ihvm  (4),  *'  that  it  is  not  true^  that  in  cases  of  spedil 
property  the  party  must  once  have  had  possession  in  order  to  maioliiB 
trover ;  for  a  factor,  to  whom  goods  have  been  consigned^  and  who  has  senr 
received  them,  may  maintain  such  an  action." 

The  person  who  has  the  absolute  or  general,  and  not  the  mere  spttiil 
property  in  a  personal  chattel  may  support  this  action,  although  he  has  never 
had  the  actual  possession ;  for  it  is  a  rule  of  law,  that  the  general  prapat|F 
of  personal  chattels  creates  a  oonstmctive  possession.  (5}  And  iHiai  ^ 
plaintiff  as  executor  declared  on  the  poissession  of  his  testator,  the  cout 
held  it  to  be  sufficient,  because  the  property  was  vested  in  the  executor,  ml 
no  other  person  having  the  right  of  possession,  the  property  drew  after  it  tbe 
possession.  (6) 

It  seems,  that  an  incorporated  company  may  be  guilty  of  a  conversioi  bf 
the  act  of  their  agent,  acting  under  the  direction  of  a  committee  appoiotei 
for  managing  the  affairs  of  such  company ;  and  that  trover  is  msintaiwliif 
by  the  owner  of  goods  detained  by  the  company's  agent,  after  a  notioe  lad 
been  given  by  the  plaintiff,  requiring  the  directors  of  such  compaajto 
deliver  the  goods  to  him.  (7) 

A  landlord  has  generally  speaking,  in  legal  consideration,  even  daring  tiie 
term,  the  possession  of  the  timber  growing  on  the  estate,  if  it  be  excepted 
in  the  lease ;  so  that  he  may  in  such  case  maintain  trespass  even  dating  the 
term,  if  it  be  cut  down ;  and  even  if  the  timber  be  not  excepted  in  the  lets^ 
the  lessor  has  so  far  the  possession  of  it  when  cut  down  by  another,  thoogk 
cut  pending  the  term,  that  if  it  be  carried  away,  he  may  maintain  treaptf 
or  trover,  the  interest  of  the  lessee  in  the  trees  determining  instantly  tint 
they  are  cut  down.  (8) 


(1)  CfWilur  T.  MdyntMX,  S  C.  &  P.  470. 

(2)  S^lkdi  v.  SudtK  3  Bing.  60S.  11 
Moore,  469.     2  C.  &  P.  284. 

(3)  Cox9  T.  Harden,  4  East,  214. 

(4)  1  B.  &  P.  47.  S  Saund.  47.  (d.)  Stir* 
Ung  V.  Vaughan,  1 1  East,  626. 

(5)  2  Saund.  47.  (a.)  sl  I.  7  Bae.  Abr. 
Trover  (  C. ),  799.  Johnt  ▼.  Whi^,  3  Will. 
1S6.  Fawkr  ▼.  Dawn,  1  B.  &  P.  47  Gor- 
don V.  Harper,  7  T.  R.  1 2. 


(6)  Hvidaon  v.  Hftdmm,  Latch,  214. 

(7)  Duncan  t.  Surrey  Canal  (Pi^V^ 
of),  3  Stark.  50.  rarhoroagk  ▼.  ^"^ 
(Bank  of),  16  East,  6. 

(8)  Gordon  t.  Harper,  7  T.  B.  j» 
BiackeU  t.  Lowes,  2  M.  &  &  499,  500. 
1  Saund.  32S.  ».  5.  20  Vin.  Alir.  Tnspi* 
463.  [a].  jtiereoB  t.  Sieene,  I  Tia* 
191. 
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A  remainder-man  may  support  this  action  against  a  tenant  for  life,  who  Br  whom 
does  not  hold  without  impeachment  of  waste,  for  taking  away  trees.  (1)         Thotk*  cak 

Where  the  house  of  a  lessee  for  life  is  blown  down,  he  can  maintain  maimtainxo. 

trover  against  one  who  takes  the  materials,  for  he  has  a  special  property  in  Z~~7Z 

them  for  the  purpose  of  rebuilding  the  house.  (2)  niaii  ^dM 

If  a  lessee  annex  any  personal  chattel  to  the  freehold  during  his  term,  tenant  far  life, 
and  afterwards  takes  it  away,  it  is  waste.   But  this  principle  has  been  relaxed  House  of  lessee 
in  favour  of  utensils  set  up  in  relation  to  trade  (3),  of  matters  of  oma-  ^^|j^  "^^^ 
ment,  as  pier  glasses,  hangings  (4),  cornices  (5),  wainscots  fixed  only  by  Personal  chat- 
screws,  pumps  erected  by  tenants  and  slightly  affixed,  so  as  to  be  capable  tels  annexed  to 
of  being  removed  entire.  (6)    These  the  tenant  may  remove  during  the  ****  freehold. 
original  term,  and  during  such  further  period  of  possession  by  him  as  he 
holds  the  premises  under  a  right  still  to  consider  himself  as  tenant  (7) ;  but 
if  he  do  not  remove  them  during  that  time,  they  become  the  property  (8) 
of  the  landlord.     A  lessee  cannot  (9),   even  during  hiB  term,  maintain 
trover  for  fixtures  remaining  affixed  to  the  freehold ;  for  the  principle  of 
law  is,  that  whatsoever  is  planted  in  the  soil  belongs  to  the  soil ;  and  though 
the  tenant  has  a  right  to  remove  fixtures  of  this  nature  during  his  term,  or 
during  what  may,  for  this  purpose,  be  considered  ad  an  excrescence  on  his 
term,  they  are  not  goods  and  chattels,  but  parcel  of  the  freehold,  and  as  such 
are  not  recoverable  in  trover. 

Where  a  lessee  for  years  mortgaged  his  lease  and  all  his  estate  and 
interest  in  the  premises,  and  afterwards  became  bankrupt,  it  was  holden  (10), 
that  the  mortgagee  might  declare  in  case  as  reversioner  against  the  assignee 
of  the  tenant  for  the  removal  of  the  fixtures  from  the  premises  whereby 
they  were  injured,  and  that  he  was  also  entitled  to  recover  in  trover  against 
such  assignee  the  value  of  all  the  fixtures,  whether  landlord's  or  tenant's, 
which  were  affixed  to  the  premises  before  the  execution  of  the  mortgage, 
although  there  was  a  covenant  in  the  original  lease  to  the  mortgagor,  to 
deliver  up  to  the  lessor,  at  the  determination  of  the  term,  ''  all  fixtures  and 
things  to  the  premises  belonging  or  to  belong." 

But  it  will  lie  for  com  cut  by  an  out^going  tenant  after  the  expiration  of  Com  cut  by  an 
his  term,  though  sown  by  him  before  that  time,  under  the  notion,  that  he  ^^F^^^  ^* 
was  entitled  to  an  away-going  crop.  (11) 

Where  the  owner  of  furniture  lent  it  to  the  plaintiff  under  the  terms  of  a  Furniture  lent 
written  agreement,  and  he  placed  it  in  a  house  occupied  by  the  wife  of  B.,  ^^^^g^^ 
who  afterwards  became  bankrupt,  and  his  assignees  seized  it :  —  It  was 
held,  that  the  plaintiff  might  recover  in  trover,  without  producing  the 
agreement  (12) 

If  a  party  pay  money  in  order  to  redeem  his  goods  from  a  wrongful  dis*  Redeeming 
tress  for 'rent,  he  may  maintain  trover  against  the  wrong-doer.  (IS)  ^^^°^Jma'^ 

(1)  Com.    Dig.    Biena  (H.).     P^  t.        (8)  Zfde  v.  Muttdl,  1  B-Ae  Ad.  S94. 

J}or,  1  T.  R.  SS.  (9)  Bidekintoik  t.    Troittr,  3  M.  &  W. 

(S)  a  Saund.  47.  (a.)  184.  reoog.  MiiuhaU  t.  Llo^d,  9  ibid.  450. 

(3)  PenUm  ▼.  Robart,  2  £ast»  88.  (10)  Hitehmtm  v.  Wation,  4  ibid.  409. 

(4)  Beek  ▼.  Rthow^  1  P.  Wms.  94.  (11)  ^owU  t.  Counop^  1  Price,  53. 

(5)  Jherg  ▼.  CktOgn,  3  A.  &  £.  75.  (13)  Burton,  v,'Hmghe$,  2  Bing.  173.     9 

(6)  Grymu  ▼.  BaHoeren,  6  Bing.  437.  Moore,  334. 

(7)  MnthaU  ▼.  Ut^  S  M.  &  W.  455.         (13)  Shipwiek  ▼»  Bkmekard,  6  T.  R.  298. 
Weeltm  ▼.  Woodcock^  7  ibid.  14. 
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Bt  whom 
Trovbk  can 
or  cannot  be 
maintainsd. 

Purchaser  of 
goods  under  an 
irregular  dLs« 
tress. 


Excessive  dis- 
tress. 

Goods  leased 
as  furniture 
with  a  house, 
and  taken  in 
execution. 

Jjandlord  hold- 
ing goods 
under  a  dis- 
tress for  rent 

Tknants  in 
Common. 

One  tenant  in 
common  cannot 
in  general  sue 
his  co-tenant, 
if  the  goods 
remain  in  the 
possession  of 
the  latter. 


Sedaliier,  it  one 
CO- tenant  de- 
stroy the  chat- 
tel of  the  other. 


TROVER. 

But  a  party  who  pnrchascB  goods  under  a  distress  irr^ularly  condoctHi, 
has  a  sufficient  title  to  maintain  trover.  (1) 

Where  a  broker,  having  distrained  goods  for  rent,  was  afterwards  sirorn 
one  of  the  appraisers,  and  together' wiUi  another  broker  valued  them  to  tk 
plaintiff,  who  became  the  purchaser  according  to  such  valuation: — Itira§ 
held,  that  although  the  sale  was  irregular  under  stat.  2  Will.  &  M.  seas.  I  e.5. 
s.  2.,  yet  that  the  plaintiff  had  a  sufficient  title  to  enable  him  to  maiotaio 
trover,  stat.  11  Geo.  2.  c  19.  having  prevented  such  sale  from  being  affected 
by  any  irregularity  of  the  broker.  (2) 

A  lodger  may  maintain  an  action  if  his  goods  be  taken  on  an  eiemn 
distress  by  the  landlord  of  the  party  under  whom  he  occupies.  (3) 

Where  goods  leased  as  furniture  with  a  house  were  wrongfully  taken  ii 
execution,  and  absolutely  sold  by  the  sheriff,  it  was  decided,  that  the  Isod- 
lord  could  not  maintain  trover  against  the  sheriff  pending  the  lease,  bat 
should  have  declared  specially  in  an  action  upon  the  case.  (4) 

It  is  said,  that  a  landlord  holding  goods  under  a  distress  cannot  maiatMi 
trover,  &c.  for  an  injury  to  them,  or  taking  them  unlawfully  (5);  battbb 
position  seems  to  be  doubtful. 

Generally,  one  tenant  in  common  of  goods  cannot  sue  his  co-teDafit,if 
the  goods  remain  in  thtf  possession  of  the  latter,  although  he  refuse  to  p 
mit  the  former  to  participate  in  the  use  of  the  article  (6)»  because  io  Itv 
the  possession  of  one  is  the  possession  of  both  ;  and  the  law,  for  ntsoos 
of  policy,  and  on  account  of  the  difficulty  of  legislation  on  the  subject,  does 
not  interfere  to  regulate  the  enjoyment  of  chattels  amongst  part  owuersr 
except  in  the  instances  of  ships  to  prevent  them  from  being  unemplojei 

Where  an  action  is  brought  by  one  tenant  in  common  of  an  indiviabk 
chattel  against  another  tenant  in  common,  it  is  not  sufficient  to  shew,  tbt 
the  defendant  took  forcible  possession  of  the  chattel  and  carried  it  away(7.^ 
or  that  he  changed  the  form  of  the  chattel  by  applying  it  to  the  use  for 
which  it  was  intended.  (8) 

But  if  one  tenant  in  common  destroy  the  chattel,  or  commit  an  act  which 
is  equivalent  thereto^  his  companion  may  recover  the  value  of  his  share  is 
trover.  (9) 

Trover  lies  by  one  tenant  in  common  of  a  ship  against  another  who  hii 
forcibly  taken  it  out  of  the  possession  of  the  plaintiff,  the  ship  having  beei 
subsequently  lost  by  the  perils  of  the  sea,  while  it  was  in  the  possessioD  of 
the  defendant  (10) 

Where  it  appeared,  that  one  tenant  in  common  forcibly  took  a  ship  out  of 
the  other's  possession,  and  secreted  it  from  him,  so  that  he  did  not  koo* 


(1)  LyoH  V.  WddoHy  2  Bing.  334.  9 
Moore,  629. 

(2)  Ibid. 

(3)  Fisher  v.  Algar^  2  C,  &  P.  374. 

(4)  Gordon  v.  Harper,  7  T.  R.  9.  Hall 
V.  Pickardy  3  Camp.  187.  Pain  v.  WhiUaker 
{Sheriff),  R.*&  M.  99.  Parry  ▼.  Franu^  2 
B.  &  P.  451.  Smith  v.  Planter  (Knt.),  15 
East,  607. 

(5)  Per  Probyn  C.  B.  in  Mowux  v.  Gort'' 
ham,  eit.  Selw.  N.  P.  1351.,  ct  vide  WhUley 
V.  Roberts,  M'Clel  &  Y.  112.  1 J  8. 

(ti)  I  Chitt  ri.  79.  15G.     2  Saund.   47. 


».    Honiday  V.  CamseO,  1  T.  U.  658.   S»A 
V.  Siokts,  1  East,  363. 

(7)  Bamardiston  v.  ChapmoM,  cil.  4  E«* 
121.  HoOiday  v.  QomM,  \  T  ^  ^^ 
Heath  v.  Hubbard^  4  East,  1 10.  Sarim  r 
WiUiams,  5  B.  &  A.  395. 

(8)  Fetininpsw.Gre>wiae(Lord),\t'0^ 
241.,  Tide  Graves  v  Saweer,  Sir  T.  R«ya 
15.     1  Keb.  38.     I  !«▼.  29. 

(9)  2  Saund.  47.  n.  Martyn  v.  &«¥• 
8  T.  R.  146. 

(10)  Kiuyhi  V.  Coatcs.  I  Jones  &  Cli«7 
(Irish),  IS. 
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where  it  was  carried,  and  clianged  the  name  of  it,  and  it  afterwards  got  into    By  whom 
a  third  person's  hands,  who  sent  it  on  a  foreign  voyage,  where  it  was  lost :    '^*°^'*  ^^^ 


OR  CANNOT  BS 


—  It  was  held,  that  it  was  proper  to  be  left  to  the  jury,  whether  the  de-    maintained. 
Btruction  was  not  by  the  means  of  that  tenant  in  common.  (1) 

If  one  tenant  in  common  merely  take  the  thing  in  common  out  of  the 
possession  of  the  other,  and  carry  it  away,  no  action  lies ;  but  if  he  destroy 
the  thing  in  common,  the  other  may  bring  trespass  or  trover.  (2) 

Trover  lies  at  the  suit  of  one  of  the  makers  of  a  promissory  note,  espe-   Pa&ties  to 
dally  if  the  other  maker  signed  as  surety.  (3)  Notes''^^ 

In  Knight  v.  Legh  (4)  it  appeared,  that  £.,  being  indebted  to  the  plain-  Bills  op  £x- 
tiffi^  agreed,  as  the  agent  of  P.,  to  deposit  with  them  a  bill  as  security  for  chanok. 
a  som  advanced  by  P.,  and  having  so  deposited  it,  wrote  to  them  in  these  ^^^^^'^  °f « 

^^  •'  or  »  promissory 

terms :  —  «*  The  bill  you  will  hold  subject  to  P.'s  advance,  and  also  for  any  note. 
adTances  or  expenses  you  have  against  me."  The  bill  having  been,  at  the 
instance  of  the  defendant^  the  acceptor,  surreptitiously  taken  from  the 
plaintifis,  it  was  held,  that  they  might  sue  him  in  trover,  although  P.  had 
previoudy  sued  him,  and  had  recovered,  by  the  award  of  an  arbitrator,  the 
amount  of  his  advance;  Chief  Justice  Best  observing,  **  The  plaintiffs  in 
this  case  had  a  general  property  in  the  bill,  for  the  detention  of  which  they 
sought  to  recover  damages,  and  a  right  to  the  possession  of  it,*'  and  <<  there 
•eems  to  be  no  reason  why  different  plaintiffs  who  have  different  rights, 
should  not  sue  the  same  defendant  in  respect  of  separate  injuries,  though 
arising  out  of  one  transaction." 

Where  the  drawer  of  a  bill  of  exchange  deposits  it  with  a  creditor,  giving  Drawer  of  a 
him  authority  to  receive  the  proceeds,  and  to  i^pply  them  in  a  specified  way,  ^{J*  ®^  ®j'     . 
if  tile  creditor,  after  an  act  of  bankruptcy  by  such  drawer,  give  up  the  ing  it  with  a 
original  bill  to  the  acceptor  (taking  another  bill  in  lieu  of  it),  this  is  a  con-  creditor. 
▼ersion  by  the  creditor,  and  the  assignees  of  the  drawer  may  support 
trover.  (5) 

Trover  will  lie  for  the  produce  of  a  stolen  bank  note  in  the  hands  of  a  Stolen  bank 
third  person,  after  conviction  of  the  theft.  (6)  ^^ 

If  a  banker  in  a  small  market  town  change  a  500/.  bank  of  England  note 
for  a  stranger,  without  any  further  inquiry  than  merely  asking  his  name, 
he  will  be  liable  in  trover  to  the  party  from  whose  possession  such  note 
may  have  been  unlawfully  obtained ;  and  the  question  in  such  a  case  is,  not 
whether  there  was  an  honest  holding  on  the  part  of  the  defendant,  but 
whethd^,  under  the  circumstances,  there  was  a  want  of  due  caution.  (7) 
The  plaintiff  however,  under  such  circumstances,  must  shew,  that  he  did 
every  thing  which  could  reasonably  be  required.  (8) 

If  a  party  possess  himself  of  a  stolen  bill  or  note  improperly,  a  demand 
and  refusal  are  not  necessary  previous  to  an  action  of  trover  being  brought 
for  its  recovery  by  the  loser.  (9) 

It  seems,  that  trover  is  the  proper  remedy  for  goods  which  have  been  sold  Goods  frau- 


(1)  BarnardulOH  v.  Chapman,  cit  4  East,  (6)   GoUghdy  v.  Ryn,  Lofft,  88. 

131.  (7)  511010  V.  Peacock,  3  Bing.  406.     1 1 

(2)  Brammd  ▼.  /onm,  cit   Selw.  N.  P.  Moore,  286.     2  C.  &  P.  215. 
1365.  (8)  Ibid. 

(S)  Anon,  1  Chitt  501.  (9)  Beckunth  v.  CorraB,  3  Bing.  444.     11 

(4)  4  Bing.  589.     1  M.  &  P.  528.  Moore,  335.    2  C.  &  P.  261.,  vide  anti,  346. 

(5)  B6b$on  v.  BoUs,  1  M.  &  Rob.  239.  tit.  Assuhpsit. 
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Bt  whom 

TftOTKK  CAM 
OA  CAimOT  BS 
MAIMTAIVBD. 

SULSHTLT  OB- 
TAIMBD. 

London  Dock 
Company  im^ 
properly  de- 
livering goods. 


Retention  of 

fraudulent 

documenti. 


BQl  of  ex- 
change fraudu- 
lently nego- 
tiated. 


Where  an 
agreement  to 
use  property 
only  amounts 
to  a  personal 
license. 


Creditor  hold- 
ing a  ship's 
papers,  but  the 
cargo  delivered 
over  to  other 
creditors. 


on  a  credit,  and,  before  the  credit  has  expired,  the  goods  have  been  resold 
at  an  under  price  (1);  and  obtaining  goods  upon  false  pretences^  under 
colour  of  purchasing  them,  does  not  change  the  property.  (2) 

In  Lubbock  V.  InfflU(S)  it  appeared,  that  A.  directed  ^e  Lcmdoa 
Dock  Company  to  deliver  a  quantity  of  hides  belonging  to  him  in  tbor 
custody  to  B.  (supposing  that  B.  has  purchased  them  from  him)»  and  tie 
London  Dock  Company  delivered  them  upon  an  order,  purporting  to  be 
the  order  of  B.,  but  which  was  a  mere  forgery,  B.  in  foct  not  having  p«^ 
chased  the  goods :  —  It  was  holden  that,  the  London  Dock  Company  were 
liable  to  A.,  although  he  neglected  to  apply  to  B.  till  four  months  Bfte^ 
wards,  when  the  supposed  time  of  credit  expired,  and  although  A.  migkt, 
after  discovering  the  frauds  have  recovered  possession  of  his  hides  fipoB 
another  person. 

Where  the  defendant  was  employed  by  the  plaintiff  to  negotiate  a  loan  to 
assist  the  cause  of  the  Greeks  against  the  Porte,  and  the  plaintiflf  lodged 
with  him  a  power  of  attorney,  which  turned  out  to  be  a  fabricated  inrtn- 
men^  and  also  delivered  to  him  engraved  scrip  receipts;  but  the  whole 
transaction  appeared  to  be  founded  in  fraud: — It  was  held,  in  an  acdooof 
trover  to  recover  damages  for  their  detention,  that  it  was  incumbent  ob  the 
plaintiff  to  shew,  that  the  power  of  attorney  was  a  genuine  document;  td 
that  as  he  had  delivered  it  as  well  as  the  receipts  to  the  defendant  under  a 
false  pretence,  he  could  not  recover  them  back*  (4<) 

R.  being  employed  to  procure  a  bill  of  exchange  to  be  dlicouDted  fortke 
plaintiff,  instead  of  doing  so,  indorsed  it,  and  placed  it  in  the  hands  of  the  d^ 
fendant,  who  was  the  clerk  to  a  creditor  of  R.  The  defendant  carried  the 
bill  to  R.*s  account  with  his  creditor,  and  though  afterwards  apprised  of 
the  circumstances  under  which  R.  held  the  bill,  refused  to  restore  it  :—I( 
was  decided,  that  the  defendant  was  liable  to  the  plaintiff  in  trover.  (5) 

In  Howes  v.  Ball  (6)  it  appeared,  that  the  plaintiff's  intestate  bought  aid 
took  possession  of  a  coach  of  the  defendant's,  and  gave  him  bills  for  thepncci 
and  agreed  that  the  defendant  *^  do  have  and  hold  a  claim  upon  the  coici 
until  the  debt  was  duly  paid.*'  One  bill  being  dishonoured,  and  the  in- 
testate being  dead,  the  defendant  obtained  possession  of  the  coach  hjt 
trick: — It  was  held,  that  the  agreement  was  only  a  personal  lieenie 
between  the  defendant  and  the  intestate,  for  the  defendant  to  take  the 
coach  if  the  bills  were  not  paid,  and  would  have  been  a  good  defeneetotf 
action  of  trover  brought  by  the  intestate,  but  was  not  available  after  tv 
property  had  been  transferred  to  the  administrator. 

A.,  of  Liverpool,  wishing  to  draw  upon  the  banking-house  of  fi.,  in  LoodA 
to  a  large  amount,  agreed,  among  other  securities  given,  to  consign  ff^ 
to  a  mercantile  house,  consisting  of  the  same  partners  as  the  banking-hoo^ 
though  under  the  firm  of  B.  &.  C. ;  accordingly  he  remitted  the  invoice  of 
a  cargo  and  the  bill  of  lading  indorsed  in  blank  to  B.  &  C,  but  the  (MXf 
was  prevented  from  leaving  Liverpool  by  an  embargo :  A.  then  bc<a»| 


bankrupt,  being  considerably  indebted  to  B.,  and  the  cargo  was 


d^ett^ 


(1)  i^STTicsomT.Girrtii^toii,  SC.  &P.  457. 

(2)  NoMe  T.  Adanu,  7  Taunt.  59.  S 
Marsh.  366.  Holt's  N.  P.  C.  248.,  et  ride  Ste^ 
pheHMon  T.  Hart,  4  Bing.  476.    1  M.  &  P.  357. 

(S)  1  Stark.  104. 


(4)  i)«ir5tev.  fl«dW«**9M««^ 

2  Bing.  314.  ^_  ^  .,4 

(5)  0«itc*  T.  WkUt,  1  Bhig.  N,  C  «* 

(6)  7R&C.  481.     lM.aB-»»- 
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to  his  Mstgoees  by  the  captain : — It  was  held,  that  B.  &  C.  might  maintain  Br  whom 
troTer  for  it  against  the  captain.  ( 1 )  Trover  cak 

rp,  .      °  ^  r^      ,         /        1  .,  J  •      •  1      1.  OR  CANNOT  B« 

Ine  consignee  of  goods,  who  is  also  the  vendee*  is  m  general  the  person  maintained. 
to  sue  for  any  injury  to  them  whilst  in  the  hands  of  the  carrier,  although 


they  have  never  been  in  his  actual  or  positive  possession ;  —  and  in  fact,  if  g^^^^o  is 
every  thing  have  been  done  by  the  vendor  of  goods  which  he  contracted  to  also  the  Ten- 
do,  the  property  will  in  many  cases  pass  to  the  vendee,  and  he  may  maintain  ^^ 
trover,  although  the  goods  remain  in  the  possession  of  the  vendor.  ^IJ^Ted  ^  """ 

But  the  purchaser  of  goods  cannot  maintain  trover  for  them,  without  pay-  goods. 
ing  the  price ;  for  though  he  acquires  the  right  of  property  by  the  purchase, 
he  can  only  acquire  the  right  of  possession  by  the  payment  or  tender  of  the 
price;  and  in  order  to  maintain  trover,  he  must  have  both  the  right  of  pro- 
perty and  the  right  of  possession.  (2) 

Thus,  in  Bloxam  v.  Sanders  (S)  Mr.  Justice  Bayley  observed,  *^  If  goods 
are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the  time  of  delivering 
the  goods,  the  vendee  is  immediately  entitled  to  the  possession,  and  the  right 
of  possession  and  the  right  of  property  vest  at  once  in  him  :  but  his  right  of 
possession  is  not  absolute ;  it  is  liable  to  be  defeated  if  he  becomes  insolvent 
before  he  obtains  possession." 

Where  a  contract  was  put  an  end  to  by  both  parties,  but  the  goods  re-  Goods  told 
mained  in  the  possession  of  the  intended  purchaser ;  and  upon  the  price  V."^^^  ^w!!' 
rising  he  converted  them  to  his  own  use,  and  offered  the  former  price,  which  quently  re- 
tke  owner  refused,  and  demanded  the  increased  price,  and  on  refusal  held  -scinded. 
the  defendant  to  bail  ^*  for  goods  sold  and  delivered : '' — It  was  held,  that  it 
4lid  not  prevent  him  from  suing  in  trover.  (4) 

Where  the  plaintiff  exchanged  a  watch  with  the  defendant  for  a  pair  of  Exchange  of 
candlesticks,  which  the  latter  warranted  to  be  stiver : — It  was  holden,  that  the  ^^'^^ 
plaintiff  could  not  maintain  trover  for  the  watch,  on  proof,  that  the  candle- 
sticks were  of  base  metal.  (5) 

When  a  person  has  delivered  goods  to  a  carrier  or  other  bailee,  who  has  Rights  of 
Bot  the  right  to  withhold  the  possession  from  the  general  owner,  and  so  ^^^^/^^^^ 
parted  with  the  actual  possession,  yet  he  may  maintain  trover  for  a  conver-  of  them  to  a 
sion  by  a  stranger,  for  the  owner  has  still  the  possession  in  law  against  ca™er. 
the  wrong-doer,  and  the  carrier  or  other  bailee  is  considered  merely  as  his 
Mrvant.  (6) 

The  rule  prevails  in  the  case  of  a  gratuitous  loan,  but  not  when  there  has  Gratuitous 
been  a  letting  to  hire  (7) ;  and  an  executor  or  admi|}istrator  is  by  legal  con-    °^'^ 
atruction  possessed  of  the  goods  of  the  testator  or  intestate,  from  the  time 
of  his  death.    So  the  trustee  of  goods  may  sue,  although  the  goods  be  in 
possession  of  the  cestui  que  trust  (8) 

Trover  lies  by  a  party  entitled  in  remainder  to  plate,  against  a  party  to  Party  entitled 
whom  it  was  pledged  by  the  deceased  tenant  for  life,  without  notice  of  the  ^  'j^mainder  to 
limited  title  of  the  pawner.  (9) 

(1)  HaSUe  t.  Smitk  (in  error),  1  B.  &  P.  Gordon  t.  Harper,  7  T.  R.  18.  2  Saund.  47. 
563.  (b.) 

(2)  Bloxam  ▼.  Sandere,  7  D.  &  R.  396.  (7)  LoUm  t.  Croet,  S  Camp.  464.  HaU 
4  B.  &  C.  941.  V.  Fiehard,  3  ibid.  187.     Gordon,  ▼.  Harper, 

(5)  4  B.  &  C.  948.  7  T.  R.  9. 

.  (4)  Parry  t.  Dawwon,  3  Aiut  710.  (8)   fToodermam  v.  Baldoek,  8  Taunt  676. 

(i)  Emamui  v.  Dane,  3  Camp.  399  (9)  Youl  v.  Hdrbottle,  Feake*8  K  P.C  68. 

(6)  JDewett   v.  Mozon,    1    Taunt.   391.    cit.  in  Atiereol  r,  Briant,  1  Camp.  4ia  «• 
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Br  WHOM 
Tkotbr  cak 

OR  CAKirOT  B£ 
MAINTAINED. 

Grantee  of 
wreck. 

Stolcv  Pro- 

PBRTV. 

Goods  not 
originally  sold 
in  market 
orert,  but  sub- 
sequently re- 
sold in  market 
overt. 

Stat.  21  Hen.  8. 
0.  11. 


Conversion  by 
an  agent. 


Sub-agent 
SsRVAtrrs. 


Who  cannot 

kaintain 

Trover. 

Without  abso- 
lute  or  special 
property  trover 
cannot  be  main- 
tained. 


A  grantee  of  the  crown  of  wrecks  has  a  special  property  or  tide  to  the 
intermediate  possession,  until  the  true  owner  appears^  and  makes  good  hk 
claim  within  the  prescribed  period.  (1) 

Unless  the  provisions  of  stats.  2Sc  S  PhiL  &  M.  c  7*  and  81  EIiz.e.12: 
are  complied  with,  the  property  in  stolen  horses  is  not  altered  by  a  aakin 
market  overt 

When  stolen  goods  have  not  been  sold  in  market  overt,  and  the  purchtfer 
resells  them  in  market  overt,  before  conviction  of  the  felon,  and  such  pnr- 
chaser  had  notice  of  the  felony  whilst  the  goods  were  in  his  possesdon,  be 
will  be  liable  in  trover.  (2) 

Stat  21  Hen.  8.  c  11.  (3)  was  confined  to  cases  of  felony;  th^refofe, 
where  goods  were  obtained  from  a  person  by  false  pretences,  and  passed 
to  another  for  a  valuable  consideration,  the  original  owner  was  not  entitled 
to  them  upon  conviction  of  the  offender,  and  if  he  acquired  possession  of 
them,  trover  would  lie  at  the  suit  of  the  purchaser.  (4) 

An  agent  or  servant  who  acts  .under  an  audiority  from  his  priodpilt 
which  is  apparently  legal,  and  for  the  benefit  of  his  principal,  is  liable  is 
trover,  if  the  latter  had  in  fact  no  authority.  (5)  Thus,  where  a  bankniptr 
on  absconding,  left  plate  with  his  wife,  who  delivered  it  to  a  servant  to  psvii» 
and  the  defendant  went  along  with  the  servant,  and  received  the  plate  at  the 
door  of  the  pawnbroker's  shop,  and  went  in  and  pawned  it  in  his  own  name, 
and  gave  his  own  note  to  repay  the  money,  and,  on  receipt  of  the  mooej* 
'  took  it  and  delivered  it  to  the  wife,  it  was  held  to  be  a  conversion  bj  the 
defendant,  although  he  acted  merely  as  a  friend.  (6) 

A  sub-agent  may  be  liable  in  trover  for  his  conversion.  (7) 

A  servant  may  be  charged  in  trover,  although  the  act  of  conversion  be 
done  by  him  for  the  benefit  of  his  master  (8),  whether  he  has  any  authoritf 
or  not  from  his  master  for  so  doing.  (9) 

A  servant,  acting  under  the  orders  of  his  master  in  detaining  another* 
goods,  is  guilty  of  a  conversion  as  well  as  his  master ;  but  a  packer,  having 
iffi  the  exercise  of  his  business  shipped  goods,  which  had  been  pledged  bys 
factor  to  several  persons  under  the  orders  of  a  third  person  who  emplop 
him  for  that  purpose,  is  not  guilty  of  a  conversion.  >(  10) 

Without  an  absolute  or  special  property,  this  action  cannot  be  main- 
tained,  because,  as  previously  observed,  a  right  of  immediate  possessor 
before  or  at  the  time  of  the  conversion  is  essential.  (11) 

While  the  right  of  pq^perty  in  a  chattel  is  admitted  to  be  in  one  persoB* 
the  right  of  possession  of  that  chattel  cannot  be  absolutely  and  adversdf  n 
another.  {12) 

Though  a  fraudulent  vendee  may  be  sued  in  trover  by  the  vendofi  ]^ 


(1)  Stat  1  &  2  Geo.  4.  e.  75.  s.  26, 
Dunwich  (BaiUjji  of)  v.  Sterty,  1  B.  &  Ad. 
831. 

(2)  Peer  v.  fftimphrey,  2  A.  &  £.  495. 
4  N.  &  M.  430. 

(3)  Vide  pott,  26B0. 

(4)  PkirAer  t.  Pairiek,  5  T.  R.  175.  A 
sale  withio  the  city  of  London  iu  aa  open 
shop,  of  goods  usually  dealt  in  there,  is  a 
sale,  in  market  overt,  though  the  premise 
are  described  in  evidence  as  a  warehouse, 
and  are  not  sufficiently  open  to  the  street 


for  a  person  on  tbe  outside  to  s«  ™ 
passes  within.  JLyow  v.JDe  An>  I^  ^* 
£.  326. 

(5)  Bull.  N.  p.  46.  (b.),  47.  (a.) 

(6)  P^Ur  V.  GoiUh,  Str.  813. 

(7)  Cranck  v.  Whiie,  1  Bing.  N.  C  4M. 

(8)  StqthemtY.  Elwtay4M.AS.959, 

(9)  P^kint  V.  Smitk,  1  WHs.  388. 

(10)  Greenway  v.  Fiiker,  ^  ^  *  ^  ^u 

(11)  Bloxcm  V.  SiuMfcrt,  4  B.  *  C  »«• 
7  D.  &  R.  407.»  aniit  2675. 

(12)  Oerk  V.  jidfm,  1  C.  &  F.24«- 
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the  right  of  action  does  not  exist  against  every  person  into  whose  hands  the  Br  whom 

property  may  have  passed  subsequendy.    If  G.  obtained  the  goods  from  the  J«>^'»  can 

plaintiffs  by  fraud,  and  sold  them  to  the  defendante,  yet,  if  the  defendants  m^^a^^  " 

were  not  privy  to  the  fraud,  they  are  not  liable  to  the  plaintiffs  in 

trover. 

Thus,  where  G.  bought  cotton  goods  of  the  plaintifis  to  the  amount 
of  816/.,  and  they  were  afterwards  sold  by  R.  to  the  defendants  for  589/1, 
but  no  transactions  were  shewn  between  G.  and  R. : — It  was  held,  that  the 
connexion  between  the  plaintifis  and  defendants  was  too  remote  to 
raise  a  cause  of  action,  unless  the  jury  were  convinced,  that  G.  obtained 
the  goods  originally  by  fraud,  and  that  the  defendants  bought  them  under 
circumstances  which  must  have  convinced  them,  that  the  goods  were  so 
obtained.  (1) 

In  a  sale  of  goods  there  must  be  a  specific  right  to  some  particular  goods.   On  a  sale  of 
severed  and  distinguished  from  others ;  and  if  there  remain  to  be  done  upon  goo<l«i  there 

^*  .       .  .      ,  ,  -  '^         must  be  a  spe- 

tne  contract  some  act  to  ascertain  the  quantity  or  pnce,  the  vendee  cannot  ciiio  right  to 
maintain  trover  until  that  act  be  done.  (2)  ^^^^  specific 

A  verbal  gift  of  a  chattel,  without  actual  delivery,  does  not  give  the  pro-  _.  ^  *    ^   ^ 

-X    X    ^L      J  /«v     wi         ,    .  ,  .         V      •  a*'.    Verbal  gift  of 

perty  to  the  donee  (3),  although  it  may  perhaps  give  the  donee  a  sumcient  chattel  not  suf- 
special  interest  to  enable  him  to  sue  a  mere  wrong-doer.  (4)  ficient  to  pass 

Donaiio  morUs  causa  is  a  gift  by  a  person  believing  himself  to  be  at  the  5^^^^*^  *** 
point  of  death,  upon  the  condition,  that  if  the  donor  die,  the  donee  is  to  2>oiia<io  mortU 
keep  the  thing  given  in  preference  to  any  other.    It  is  not  necessary,  that  coMta, 
the  donor  should  be  actually  dying ;  but  it  is  essential,  that  the  donee  should 
have  immediate  actual  possession  of  the  gift,  and  uncontrolled  dominion 
over  it,  subject,  however,  to  the  express  condition  of  the  gift  not  passing 
while  the  donor  lives.  (5) 

An  award,  that  a  chattel  should  be  delivered  by  A.  to  B.,  on  ihe  former  Ao  award  that 
being  paid  a  sum  of  money,  is  sufficient,  per  ssy  to  pass  the  property,  and  V^?f' , 
entitle  B.  to  maintain  trover,  although  he  tenders  the  money,  it  being  refused  iwered  by  A. 
by  A.  (6)  toB.  ' 

The  owner  of  goods,  who  stands  by  and  voluntarily  allows  another  to  Owner  of 
treat  them  as  his  own,  whereby  a  third  person  b  induced  to  buy  them  bond  ^*^*^  standing 

'  <*  ^  *  by,  and  volun- 

^^fide^  cannot  recover  them  from  the  vendee.  Thus,  G.,  the  owner  of  the  tarily.  allowing 
fittings  of  a  public-house,  demised  them  to  D.,  who  thereupon  became  another  to  treat 
tenant  of  the  house  to  a  third  party,  under  an  agreement  which  gave  his  *™ 
landlord  a  lien  on  the  fittings.  G.  was  present  at  the  execution  of  such 
agreement  D.  afterwards  sold  the  good-will  and  fittings,  without  G.'s 
knowledge  or  assent,  to  W.,  who  being  told  by  the  landlord  that  D.  was 
his  tenant,  bought  them  hondfide^  in  ignorance  of  G.*s  title,  and  was  accepted 
by  the  landlord  as  tenant  in  the  place  of  D. : — It  was  holden,  that  G.  could 
not  maintain  trover  for  the  fittings  against  W.,  and  that  the  defence  was  ad- 
missible on  the  plea  of  <<  not  possessed."  (7) 

(I)  Sheppard  v.  Shoolbredt  I  C.  &  Marsh.  (5)  S/mtHey  v.  WUiOH  (J&i.)*  Holt's  N. 

€1  P   O    12 

(S)  1  Chitt  PI.  150.  (6)  Hmter  v.  Rice,  15  East,  100. 

(3)  IroHM  V.  Sma^fieee,  2  B.  &  A.  551.  (7)  Gregy  v.  WelU,  10  A.  &  E.  9a 

(4)  9  Saund.  47.  (a.)     HmUer  v.  Weti' 
^rooky  2  C.  &  P.  578. 
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Tkotir  caw 
or  cawhot  bs 
MAiirrAiirKD. 

Affirmation  of 
the  acts  of  a 
wrong-doer. 

Acting  under  a 
▼alid  and  also 
under  an  in- 
valid authority* 

The  first 
pawnee  of  a 
chattel  against 
a  second 
pawnee,  with- 
out notice. 


Where  vendee 
does  not  per- 
form his  part 
of  the  contract. 


Goods  to  be 
delivered  ac- 
cording to  the 
custom  of 
trade. 

Owner  entrust- 
ing goods  to 
another  upon 
sale  or  return. 


Goods  de- 
livered in  fur- 
therance of  an 
illegal  contract. 


Tenant  in  tail 
expectant  on 
the  determina- 
tion of  an 
estate  for  life. 

Trustees  of  an 


A  person  having  once  affirmed  thpe  acts  of  another  who  wrongfully  sold 
his  property,  cannot  afterwards  treat  him  as  a  wrong-doer,  and  maintain 
trover.  (1) 

A  party  acting  nnder  a  valid,  and  also  under  an  unfounded  authority,  nay 
protect  himself  by  virtue  of  the  former.  (2) 

The  following  case  will  afford  an  illustration  of  the  rights  of  the  fint 
pawnee  of  a  chattel  against  a  second  pawnee  without  notice.  W.,  the  cap* 
tain  of  a  ship,  pledged  his  chronometer,  then  in  the  possession  of  the 
makers,  to  the  defendant,  the  owner  of  his  ship,  in  consideration  of  iu» 
advancing  him  501.  and  allowing  him  the  use  of  the  instrument  during  a 
voyage  on  which  he  was  about  to  depart :  after  the  voyage  he  placed  it  it 
the  makers,  and  there  pledged  it  to  the  plaintiff,  for  whom  the  inaken» 
being  ignorant  of  the  pledge  to  the  defendant,  agreed  to  hold  it,  the  money 
advanced  by  the  defendant  not  having  been  repaid ;  —  It  was  hdd,  tbt 
the  property  in  the  instrument  was  in  the  defendant  (3) 

In  WilfMkursi  v.  Bawker  (4)  it  appeared,  that  the  defendants  sold  to  tiie 
plaintiffs  wheat,  for  which  the  plaintifis  were  to  pay  by  a  draft  on  a  London 
banker ;  the  defendants  delivered  the  wheat  to  a  carrier,  and  sent  the  bill 
of  lading  to  the  plaintiffs  but  took  the  wheat  again,  and  sold  it  before  H 
came  to  the  plaintiffs'  possession,  because  the  pUintiffs  failed  to  send  adnft 
on  a  London  banker :  —  It  was  held,  that  the  pUuntife  could  not  we  tke 
defendants  in  trover  for  the  wheat. 

Where,  by  the  custom  of  the  trade,  a  calico  printer  is  bound  to  take 
goods  damaged  in  the  printing,  the  mere  circumstance  of  thdr  being 
damaged  confers  no  such  property  in  them  on  him,  as  to  authorise  bin  ie 
sell  them,  unless  the  owner  has  elected  that  he  should  take  them.  (5) 

A.  entrusted  B.  with  goods  to  sell  in  India,  agreeing  to  take  back  fros 
B.  what  he  should  not  be  able  to  sell,  and  allowing  him  what  he  ehoaU 
obtain  beyond  a  certain  price,  with  liberty  to  sell  them  for  what  he  oonU 
get,  if  he  could  not  obtain  that  price :  B.  not  being  able  to  sell  the  goodt 
in  India  himself,  left  them  with  an  agent,  to  be  disposed  of  by  him,  direet' 
ing  the  agent  to  remit  the  money  to  himself  in  England: — It  was  Ui 
that  A.  could  not  maintain  trover  against  B.  for  the  goods.  (6) 

Trover  does  not  lie  to  recover  the  value  of  goods  delivered  by  the  phv' 
tiff,  under  or  in  furtherance  of  an  illegal  contract  to  which  he  is  a  party  er 
privy  (7) :  thus,  a  pawnbroker,  who  in  taking  pledgee  omits  to  pume  the 
course  required  by  stat  40  Geo.  S.  c  99.  s.  6.,  acquires  no  property  in  the 
pledges,  and  cannot  maintain  a  lien  on  them  against  the  assignees  of  • 
pawner  who  afterwards  becomes  bankrupt.  (8) 

A  tenant  in  tail,  expectant  on  the  determination  of  an  estate  for  iii^ 
without  impeachment  of  waste,  cannot  bring  trover  for  timber,  vfaieb 
grew  upon  and  was  severed  from  the  estate,  for  the  tenant  for  life  ktf  > 
right  to  the  trees  immediately  afiter  they  are  cut  down.  (9)  And  the  tmeteee 
of  an  estate  pur  autre  vie  cannot  maintain  trover  for  trees  feUed  npoo 


(1)  Brewer  ▼.  Sparrow,  7  B.  &  C.  310.  (5)  Ladoueh  t.  Towfe,  3  Eip.  N.F.C' 
1  M.  &  R.  2.  114. 

(2)  SHemdd  w.  ffolden,  4  B.  &  C.  6.    6  (6)  Bromley  y,  Coxwea,iB,&?'^ 
D.  &  R.  17.  (7)  De  WuU  y.  ffeitdrieh^UBwg.  SM- 

(3)  Reevei  t.  Capper,  5  Bing,  N.  C  136.  (8)  Ferguteoft  ▼.  Norwum,  5  Biag.  N.*- 

(4)  IbiA  541.  76. 

(9)  Pyne  v.  Dor,  1  T.  K  55. 
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the  estate,  for  when  felled,  the  trees  belonged  to  the  owner  of  the  inherit-  Br  whom 

»»««    /1\  TbOVK*  CAN 

Where  a  purchaser  of  a  small  part  of  an  estate  takes  a  covenant  from  maintained. 


the  vendor  to  produce  the  title  deeds  whenever  it  shall  be  necessary,  and  7" 

the  deeds  afterwards  come  into  the  vendee's  possession,  on  his  taking  a  «{>. 
mortgage  of  the  other  part  of  the  estate,  and  he  then  assigns  the  mortgage  Second  mort- 
to  a  third  person,  not  mentioning  the  deeds,  such  third  person   cannot  gagee  against 

DiortffBffor  lor 

maintain  trover  against  him  for  the  deeds.  (2)  title  deeds. 

A  member  of  an  amicable  society,  entrusted  with  a  box  containing  the  Member  of  an 
fandf  and  bound  by  bond  to  keep  it  safely,  cannot  maintain  trover  against  amicable  so- 
another  member  and  a  third  person,  who  took  it  from  him,  because  the  ^^ef^n- 
property  in  the  box  was  in  the  society,  and  the  holder  had  only  its  mere  ber. 
ciistody.(S) 

A  sale  of  the  whole  of  a  ship  by  one  who  is  only  a  part  owner,  in  ex-  joint  owner  of 
elusion  of  the  right  of  another  who  is  tenant  in  common  with  him,  is  not  ^  *^^P* 
equivalent  to  the  destruction'  of  the  subject-matter,  mediately  or  imme- 
diately, so  as  to  enable  his  co-tenant  to  maintain  trover  against  him  for 
it.  (4) 

Where  one  of  two  tenants  in  common  of  a  whale  refused  to  deliver  a  Tenant  in 
moiety  of  it  to  the  other,  and  cut  it  up,  and  extracted  the  oil,  it  was  held,  coomion. 
that  this  was  not  a  destruction  which  would  subject  him  to  an  action  of 
trover,  for  it  was  an  application  of  the  whale  to  its  only  profitable  pur- 
pose. (5)    In  general,  if  a  tenant  insist,  that  he  was  tenant  in  common  with 
the  plaintiff  in  the  chattel,  he  must  plead  the  matter  specially.  (6) 

Where  a  landlord  during  the  term  wrongfully  cut  down  pollards,  which  were  Timber  wrong- 
unfit  for  timber,  it  was  decided  that,  as  the  tenant  for  life  or  years  would  f"^ly  <^'  ^^^ 
have  been  entitled  to  them  if  they  had  been  blown  down,  and  was  entitled  during  the  term 
to  the  tm^ruet  of  them  during  the  term,  the  lessor  could  not  by  his  own  of  a  tenant, 
wrong  acquire  a  right  to  the  pollards,  and  therefore  could  not,  nor  could 
his  vendee,  sue  the  tenant  for  taking  them  away.  (7) 

Trover  will  not  lie  at  the  suit  of  a  landlord  for  goods  which  he  has  dia-  Landlord  for 
trained.  (8)  ^^^f^ 

Where  goods  leased  as  furniture  with  a  house  have  been  wrongfully       .^^'V, 
taken  in  execution  by  the  sheriff,  the  landlord  cannot  maintain  trover  ^^uedw^. 
against  the  sheriff  pending  the  lease.  (9)  niture. 

A.,  a  tenant,  owed  rent  to  B.,  his  landlord ;  B.  distrained  for  more  rent  Auctioneer  for 
than  was  due,  and  removed  the  goods  to  the  auction  rooms  of  C. ;  A.  gave  ^^^^^  ^**" 
C  notice  not  to  sell,  and  C.  delivered  the  goods  back  to  the  person  from 
whom  he  received  them :  —  It  was  held,  that,  as  some  rent  was  due  from  A* 
to  B.,  C.  was  not  liable  to  A.  in  an  action  of  trover.  (10) 

An  auctioneer,  receiving  from  the  distrainer  for  the  purpose  of  sale  goods  Auctioneer  for 

seized  as  a  distress,  and  who  returns  them,  is  not  answerable  in  trover,  '^^i^^hig  goodi 

for  sale. 

(1)  Blaier  v.  Anseombe,  1  N.  R.  35.  (6)  Standifft  ▼.  ffardwiek,  3  DowL  P.  C. 

(2)  rea  (Bart,)  t.  Fidd,  2  T.  R.  708.  762. 

(3)  HoOiday  v.  Canuell^  I  ibid.  658.  (7)  C^annoH  y,  Ptiieh,  5  B.  &  C.  897.     8 

(4)  Heath  t.  Hvbbard,  4  East,  Ua  4     D.  &  R.  651. 

£q>.  N.  P.  C.  205.  (8)  Moneux  v.  GorehoMy  Selw.  N.P.  1351. 

{S)  Fenninffsv.GrenvUle  (Lord),  I  TaunU        (9)   Gordon  v.  Harper,  7  T.  U,  9,    2  Esp. 
241.  N.P.  C.  465. 

(10)   Whitworth  ▼.  Smithy  5  C.  &  P.  250. 
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Attachment  of 
property  in  the 
hands  of  the 
garnishee. 

Assignees  of  a 
bankrupt 


Bank  notes»£x- 
chequer  bills, 
and  Prussian 
bonds  fraudu- 
lently obtained. 


Goods  pblo- 
niously  taken. 


Stolen  goods 
purchased  in 
market  overt. 


although)  while  the  goods  were  with  bBin»  he  had  notice  that  the  diitre* 
was  illegal,  and  refused  to  deliver  them  to  the  oVner.(l) 

It  seems^  that  attachment  by  process  from  the  sheriff's  court  in  London 
of  property  in  the  hands  of  the  garnishee,  but  which  attachment  was  with- 
drawuy  is  not  such  a  conversion  as  will  enable  the  owner  to  muntaiB 
trover.  (2) 

Trover  does  not  lie  for  the  assignees  of  a  bankrupt  against  a  creditor 
who  sues  out  execution  under  a  warrant  of  attorney  not  filed  within  twestj- 
one  days ;  if  the  execution  be  completed  before  the  act  of  bankrupteyr  the 
remedy  is  by  an  action  for  money  had  and  received,  or  by  a  special  aetioa 
on  Stat  S  Geo.  4.  c.  39.  (S) 

A.  paid  a  bank  of  England  note  to  B.,  who  paid  it  to  C,  who  pfeseoted 
it  to  the  bank,  where  it  was  stopped,  on  the  ground,  that  it  had  been  fnii- 
dulently  obtained  from  a  former  holder: — It  was  held,  that  althoiigh ^ 
thereupon  paid  the  amount  of  the  note  to  C.  in  dischai^ge  of  the  debt  due 
to  him  from  B.,  A.  could  not  maintain  trov^  for  the  note  against  the  bui 
of  England.  (4) 

An  Exchequer  bill  (the  blank  in  which  was  not  filled  up),  having  bea 
placed  for  sale  in  the  hands  of  A.  B.,  he,  instead  of  selling,  deposited  Hat 
his  banker's,  who  made  him  advances  to  the  amount  of  its  value : — It  w» 
held  upon  the  bankruptcy  of  A.  B.,  that  the  owner  thereof  could  not  maii- 
tain  trover  against  the  bankers,  because  the  property  ii^  such  bill  passed  by 
delivery,  as  in  the  case  of  bank  notes  and  bills  of  exchange*  (5) 

Where  the  holder  of  Prussian  bonds,  issued  by  the  sovereign  oftht 
country  to  secure  the  payment  of  a  national  loan,  deposited  them  with  id 
agent  for  a  special  purpose,  and  the  agent  pledged  them  to  a  third  penoi 
without  fraud  on  the  part  of  the  latter :  —  It  was  held,  that,  as  the  bonk 
were  made  payable  ^  to  the  bearer,"  they  could  not  be  recovered  bsekii 
trover  by  the  real  owner.  (6) 

Trover  will  not  lie  for  goods  taken,  which  upon  the  facts  proved,  appev 
to  have  been  feloniously  taken.  (7)  If  a  party  has  good  rea^n  to  bdieve 
that  his  goods  have  been  stolen,  he  cannot  maintain  trover  against  tbepenoi 
who  bought  them  of  the  supposed  thief,  without  he  has  done  every  thing  io 
his  power  to  bring  the  thief  to  justice.  (8) 

The  owner  of  goods  stolen  prosecuting  the  felon  to  conviction,  csoiHt 
recover  the  value  of  them  in  trover  from  the  person  who  purchased  tbem  in 
market  overt,  and  sold  them  again  before  conviction,  notwithstandii^  tbe 
owner  gave  him  notice  of  the  robbery,  while  they  were  in  his  posBtf* 
sion.  (9) 

Where  goods  stolen  were  purchased  in  market  overt,  and  sold  bjtlK 
purchaser  before  the  felon  was  convicted,  it  was  decided,  that  the  owotf 
prosecuting  to  conviction  could  not  maintain  trover  against  the  poithaser 
under  stat  21  Hen.  8.  c  1 1.,  which  gave  restitution  to  the  owner  who  prosit 


(1 )  Whitworih  v.  SmUh,  1  M.  &  Rob.  193. 

(2)  MaUalieu  v.  Laugher,  S  C.  &  P.  551. 

(3)  Brook  T.  MUcheO,  6  Bing.  N.  C.  349., 
vide  Stat  2  &  3  Vict  t.  29. 

(4)  Benjamin  v.   England  {Bank  of),  3 
Camp.  417. 

(5)  Wooktg  V.  Pok  (Bart.),  4  B.  &  A.  1. 


(6)  Gorgier  t.  meviOe,  4  D.  *  »•  «^^- 
S  B.  &  C.  45. 

(7)  Anon,  Loffl,  601. 

(8)  Ginuony,  fTow^/kH, 2 C & P- «• 

(9)  Norwood  V.  Smith,  2  T.  B-  ' jj* 
Rex  V.  WUkins,  2  L€«:b.  C.  C  5«..«tw* 
Bishoo  V.  ShiUUo,  2  B.  &  A.  329.  >• 
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cated  the  felon  to  convictioti,  although  he  gave  the  purchaser  notice  of  the  Br  wnoic 
robbery  while  they  were  in  his  possession,  for  the  property  being  altered  by  Trover  caw 
the  sale  in  market  overt,  was  not  revested  in  the  owner  until  the  conviction  maintainsd. 
of  the  felon,  but  the  defendant  had  parted  with  the  possession  before  that 
time,  and  therefore  could  not  be  said  to  have  converted  the  plaintiff's 
goods.  (1) 

But  the  foregoing  statute  has  been  repealed  by  stats.  7  &  8  Geo.  4i.  c.  27*  Stats.  7  &  8 
8. 1.  and  7  &  8  Geo.  4.  c.  29.  s.  57.,  which  contain  various  enactments  relative  ^f*-  '*•  *i  f^- 

s.  1 .  and  7  &  8 

to  restitution,  and  extend  them  to  goods  obtained  by  fraud  as  well  as  by  Geo.  4.  e.  29. 
felony.  «•  57. 

If  a  party  be  robbed  of  a  negotiable  security  eight  days  before  it  be  Party  robbed 
payable,  and  he  do  not  give  notice  of  his  loss  till  the  end  of  seven  days,  security**^aty 
and  then  only  to  the  payer,  and  no  notice  be  given  to  the  public,  he  will  of  laches. 
not  have  used  due  diligence,  and  cannot  recover  in  trover  against  a  party 
who  discounted  such  security  six  days  aflter  the  loss ;  and  in  such  a  case  the 
questions  proper  for  the  jury  are,  first,  whether  the  plaintiff  has  used  due 
diligence ;  and  then,  whether  the  defendant  has  acted  with  due  caution ; 
unless  there  should  be  reason  to  suspect,  that  the  defendant  knew  when  he 
discounted  the  security,  that  it  had  been  obtained  by  means  of  a  felony,  in 
which  case  the  conduct  of  the  plaintiff  may  be  left  out  of  the  question.  (2) 

In  an  action  of  trover  to  recover  bank  notes  belonging  to  the  plaintiffs, 
which  the  defendants  had  taken  without  using  due  caution,  if  it  appear,  that 
the  plaintifib*  porter  had  different  securities  for  money  to  get  turned  into 
bank  notes  and  cash,  and  that  he  came  back  with  the  odd  cash,  but  alleged 
that  the  notes,  which  were  the  remaining  proceeds  of  the  securities,  were 
stolen ;  it  will  be  for  the  jury  to  say,  whether  the  securities  were  stolen  from 
him  before  they  were  cashed,  or  whether  the  bank  notes  were  stolen  after- 
wards, and  when  they  were  the  property  of  the  plaintiffs  in  his  hands :  if  the 
latter,  it  is  not  material  whether  the  porter  purloined  the  bank  notes  himself^ 
or  was  robbed  of  them.  (3) 

It  is  the  r^ular  and  usual  course  of  business  in  commercial  transactions  Bill  of  ei- 
to  deliver  out  a  bill  of  exchange,  left  for  acceptance,  to  any  person  who  ^^^^gUv'ied 
mentions  the  amount,  and  describes  any  private  mark  upon  it ;  and  if  the  by  banker, 
clerk  of  the  party  leaving  it  by  his  conduct  enables  a  stranger  to  discover 
the  mark  or  number,  in  consequence  of  which  the  bill  is  delivered  out  to 
him,  the  party  leaving  it  cannot  maintain  trover  for  the  bill  against  the  party 
ivho.so  delivered  it  out  (4) 

The  charterers  of  the  plaintiff's  ship  for  three  voyages^  on  her  return  Ooods  remored 
home  from  the  second,  removed  the  anchors  and  cables  to  the  defendants'  ^der  w  a^* 

wharf.    Shortly  afterwards  the  ship  was  seized  under  an  admiralty  warrant,  miralty  war- 
rant* 

■   

( 1 )  Horwood  T.  Smthj  2  T.  R.  750.,  vide  in  the  date  of  one  of  the  notes  in  such  notice^ 

etiam  Ginuon.  v.  WoodfiJl,  2  C  &  P.  41.^  will  not  avail  the  defendants,  unless  they  were 

(S)  BeckwUh  v.  CorraUf  3  Bing.  444.     2  misled  thereby.  Nor  is  it  any  answer  to  such 

C.  &  P.  261.  action,  that  the  defendants  were  always  in 

(8)  Snow  T.  Leathamt  2  C.  &  P.  314.     If  the  habit  of  changing  notes  for  strangers 

the  defendants  received  notice  of  the  loss,  without  asking  their  names,  nor  even  that         ^ 

that  notice  is  not  to  be  considered  in  point  other  country  bankers  did  the  same,  if  the 

of  law  as  a  notice  for  all  time ;  and  unless  jury  are  satiiied,  that  the  defendants  took 

such  notice  be  renewed,  it  will  be  for  the  the  notes  under  such  circumstances  as  would 

jury  to  say  whether,  if  the  defendants  heard  awaken  the  suspicions  of  a  reasonable  man 

no  more  of  the  matter  for  more  than  a  year,  acquainted  with  business.     Ibid, 
they   might  not  fairly   conclude    that  the         (4)  Aformtm  v.  ^ttcAaium,  6  C.  &  P.  18. 
notes  had  been  recovered. ,    A  clerical  error 
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and  sold  for  debts  due  on  bottomry  bonds  and  the  wages  of  tbe  crev.  Fov 
days  previously  to  the  sale  the  plaintiff  demanded  tbe  anchors*  &c  from  tbe 
defendants,  they  not  being  included  in  the  sale  account  of  the  ship ;  bot  they 
refused  to  deliver  them :  —It  was  held,  that  the  plaintiff  was  not  entitled  lo 
recover  the  anchors  and  cables  in  trover  against  the  defendants,  althongh 
the  jury  found,  that  they  had  been  removed  by  the  charterers  to  avoid  the 
process  of  the  admiralty  court,  and  not  in  the  ordinary  coune  of  bii8iiieB8»aa 
the  phiintiff  had  no  right  of  possession  until  after  the  sale,  and  also,  tliat  the 
removal  of  the  articles  from  the  ship  to  the  wharf,  was  no  injury  to  the 
tiff's  reversionary  interest.  (1) 


ThX  COMTSII- 
8I0N. 

Gbvbkallt. 


Conveniion 
sential  to  sup- 
port trover. 


4.  Thb  Conversion. 


I.  Generally* 


A  conversion  is  essential  to  support  trover,  and  the  consideration  of  which, 
will  be  discussed  under  the  following  divisions: — the  wrongful  taking,  or 
assumption  of  ownership ;  when  a  demand  is  requisite ;  by  whom  the  de- 
mand should  be  made ;  upon  whom  the  demand  should  be  made ;  mode  of 
making  the  demand ;  when  the  demand  should  be  made ;  the  refusal. 


Thb  wboho- 
ruL  Takiko  otk 

ASSUMPTIOK  OF 
OWMBBBHIP. 

What  is  per  $e 
a  conversion. 


Taking  an  as- 
signment of 
goods  from  a 
person  who  has 
no  right  or 
authority. 


Sale  of  a  ship 
under  a  defec- 
tive convey- 
•nee. 


II.  The  torongful  Taking  or  Assumption  of  Ownership. 

The  wrongful  taking,  if  followed  by  a  carrying  away  of  the  goods  of 
other,  who  has  the  right  of  immediate  possession,  is  of  itself  a  convenion ; 
and  so  is  the  compelling  a  party  to  deliver  goods ;  and  whenever  trespass 
will  lie  for  taking  goods  of  the  plaintiff  wrongfully,  trovbr  will  also  lie.  (2) 

The  wrongful  assumption  of  property  in,  or  the  right  to  dispose  of  goodis 
may  be  a  conversion  in  itself,  and  render  unnecessary  a  demand  and  re- 
fusal (S),  as  well  as  any  tender  of  charges.  (4) 

Under  the  foregoing  principles  it  has  been  holden,  that  taking  the  pro- 
perty of  another  by  assignment,  from  one  who  had  no  authority  to  dispose 
of  it— as  taking  an  assignment  of  tobacco  in  the  king's  warehoose,  by  way 
of  pledge  from  a  broker,  who  had  purchased  it  there  in  his  own  name  for 
his  principal,  and  refusing  to  deliver  it  to  the  principal  after  notice  and 
demand  by  him,  none  other  than  the  person  in  whose  name  it  waa  war^ 
housed  being  able  to  take  it  out -^  is  a  conversion.  (5) 

The  sale  of  a  ship,  which  was  afterwards  lost  at  sea,  made  by  the  defendaBt 
who  claimed  under  a  defective  conveyance  from  a  trader  before  his  bank- 
ruptcy, is  a  sufficient  conversion  to  enable  the  ass^ees  of  the  bankrupt  to 
maintain  trover,  without  shewing  a  demand  and  refusal.  (6)    So  where  a 


(1)  Fergtuon  v.  CriitaO,  2  M.  &  F.  534. 
5  Bing.  305. 

(2)  2  Saund.  47.  (o.)  Bishop  v.  Monta- 
gue (  Vitoounteea),  Cro.  Eiiz.  824.  I  Chitt 
PL  154. 

(3)  M'Combie  v.  Daviesy  6  East,  540. 
JaekMm  v.  Andereom,  4  Taunt  24.  S^tmmer- 
sett  V.  Jarvis,  3  B.  &  B.  2. 

(4)  AUereol    v.    BrianU    I    Camp.    410. 


SoOif  V.  Rathbone^  2  M.&  8.  298.    CMhtf  v. 
Cfordaiif  3  Camp.  472, 473. 

(5)  M'Combie  v.  Ikmet,  6  £»t,  538. 
Baldwin  v.  CWe,  6  Mod.  212.  MdSUSm  v. 
Laugher^  3  C.  &  P.  552.  Bunt  v.  Gwti^ 
nap,  2  Stark.  306. 

(6)  Bhxam  {KnL)  v.  JEMiord;  5  £a«r 
407.  420. 
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penon  entrusted  with  the  goods  of  another,  puts  them  into  the  hands  of  a    The  Cokvik- 
third  person  without  orders,  it  is  a  conversion.  (1 )  "*"^' 

If  A.  have  a  box  in  his  possession  containing  papers  belonging  to  a  person  Executors 
deceased,  and  send  the  box  with  its  contents  to  his  solicitors,  with  directions  J^JJJJ^  *** 
to  deliver  the  box  and  papers  to  the  executor  on  his  giving  an  inventory  of 
them  and  a  receipt,  trover  can  be  maintained  against  the  solicitors,  if 
they  refuse  to  deliver  the  box  and  papers  to  the  executor,  although  the 
solicitors  may  offer  to  give  them  up  if  the  executor  will  give  an  inventory 
and  receipt  (2) ;  because  the  plaintiff  as  executor  is  entitled  to  their  un- 
qualified delivery. 

Where  J.  F.  advised  the  plaintiffs,  that  he  had  remitted  to  them  1969  When  property 
dollars,  consigned  to  one  Laycock ;  and  Laycock  received  4700  doUars,  and  ^^^*^^t^ 
pledged  the  bill  of  lading  to  the  defendant,'  who  received  the  price  of  the  custody,  but 
dollars  at  the  bank  of  England,  where  they  were  deposited  for  safe  custody,  *^«  "^^^^ 
on  a  sale  of  them  to  the  bank : — It  was  holden,  that  the  letter  was  a  suffi-  ferred. 
cient  appropriation  of  the  dollars  to  the  plaintiffs — that  the  plaintiffs  and 
defendant  were  not  joint  tenants  or  tenants  in  common  of  the  dollars — that 
notwithstanding  no  specific  dollars  had  been  severed  for  the  plaintiff,  yet,  as 
the  defendant  had  converted  all  the  plaintifi^s  and  all  his  own,  trover  would  lie 
for  the  plaintiff's  share — that  although  the  dollars  remained  in  the  sameun- 
altered  custody,  yet  the  delivery  by  the  defendant  of  the  bill  of  lading,  which 
was  the  symbol  of  them,  and  the  receipt  of  the  value,  was  a  conversion.  (S) 

An  irregularity  in  a  distress  taken  damage  feasant,  may  amount  to  a  con-  Irregularity  in 

vereion.  (4)  5  dirtreMtaken 

If  the  possession  be  obtained  under  colour  of  a  contract,  no  conversion  can  p 
be  established  to  sopport  trover  (5),  unless  a  case  of  fraud  can  be  proved,     quired  under 

A  bare  non  delivery  of  goods  is  not  a  conversion  (6),  unless  the  goods  colour  of  a  con- 
be  in  the  possession  of  the  carrier,  and  he  refuse  to  deliver  them  on  d<^"    ^  u., 
iiiand(7);  and  the  false  Assertion  of  a  carrier,  that  he  had  delivered  the  Uveryofgooda^ 
goods  to  the  consignee,  is  not  a  conversion. 

Where  the  servant  of  the  defendant,  a  coach-spring  maker,  received  a 
spring  of  the  plaintiff's  to  repair,  and  promised  to  bring  it  back  by  a  cer- 
tsun  hour;  and  the  defendant  subsequently  refused  to  return  it  without 
being  first  paid  for  the  repairs:  —It  was  held  not  to  be  a  sufficient  conver- 
sion to  support  trover;  and  that  the  action,  if  any  would  lie,  should  be 
special  atmmpiie.  (8) 

An  agent  selling  at  an  under  price  (9),  or  the  retention  of  property  under  Agent  selling 
the  decree  of  a  court  of  competent  jurisdiction  (10),  or  cutting  down  trees  •*.■"  ^»d«f 
without  removing  them,  is  no  conversion.  (11)  Hi^tentJ      r 

A  mere  wrongful  asportation  of  a  chattel  does  not  amount  to  a  conversion :  property  under 
thus,  in  an  action  of  troyer  for  two  horses,  it  appeared  at  the  trial,  that  the  tbe  decree  of  a 

defendant  was  the  manager  of  a  ferry  from  B.  to  L.,  and  that  the  plaintiff  ^    . 

Cuttinff  down 

trees  without 

<n  ^y«b  T.  Aiy,  4  T.  R.  260.  264.  (7)  jDeweS   v.    Moxom,    1    Taunt   S91.   removing  them. 

(2)  Cotbett  \.  Cltdton,  2  C&F.  411.  3i^CombU  t.  Damei,  6  East,  540.     Deve-   When  a  mere 

(S)  Jackton  V.  jind§r$om,  4  Taunt  24.  reiur  y.  Barday,  2  B.  &  A.  704.     Rou  v. 

(4)  Bagihawt  v.  Gomard^  Cro.  Jac.  148.  Johwmt  S  Burr.  2825.     2  Saund.  47.  (£) 
7  Bae.  Abr.  Trorer  (B.),  795.  (8)  Fmrman  v.  Grimbk,  2  C.  &  P.  266. 

(5)  fmanw/T.  2)aii«,SCanip.299.  Read        (9)  Dmfrenu  ▼.   Hutehiu90ih  S   Taunt 
V.  ^«<eAt«vMm,  ibid.  352.     HiU  v.  Perrottj  S  117. 

Taunt  274.     Fairman  v.  GrimbU  2  C.  &  P.  (10)  Houack  v.  Maton,  4  Moore,  S61. 

^2lS6,  (1 1 )  MirtB  V  Sb/ebay,  2  Mod.  244.     Bull 

(6)  Sevtrin   v.    KeppeU,   4  £sp.  N.  P.  C.  N.  P.  41.  (b.)     2  Saund.  47.  (a.) 
157. 
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Thx  CoNTiR.    embarked  on  board  the  defendant's  feny-boat  at  B.,  having  with  Um  ik 
'^^^^'  horees  in  question,  for  the  carriage  of  which  he  had  paid  the  usual  la» 

wrongful  as-  When  the  defendant  came  on  board,  it  having  been  suggested,  that  the  pliio- 
dSItteUo^not  ^^  *^  behaved  improperly  on  board,  he  the  defendant  told  the  pUintifflie 
amount  to  a  would  not  carry  the  horses  over  the  water,  and  that  he  must  take  tbema 
conYenion.         shore.    The  plaintiff  refused  to  do  this,  and  the  defendant  took  them  froa 

the  plaintiff  and  put  them  on  shore,  and  they  were  conveyed  to  an  hotd 
kept  by  the  defendant's  brother.  The  plaintiff  remained  on  board,  and  w» 
conveyed  over  the  water.  On  the  following  day  the  plaintiff  sent  for  tk 
horses,  but  they  were  not  delivered  up ;  a  message  was  however  afteninb 
sent  to  the  plaintiff,  that  he  might  have  the  horses  on  sending  for  them  uA 
paying  for  their  keep,  but  if  he  did  not  send  for  them  they  would  be  told  to 
pay  the  expenses.  The  latter  was  accordingly  done,  and  this  aetion  v» 
brought  The  defence  set  up  was,  that  the  plaintiff  having  migcondadtd 
himself  on  board,  the  horses  were  put  on  shore  to  get  rid  of  the  plaintiff  bf 
inducing  him  to  follow  them.  The  learned  judge  in  summing  uptoMtke 
jury,  that  the  defendant  by  taking  the  horses  from  the  plaintiff  and  tnniiS 
them  out  of  the  vessel  had  been  guilty  of  a  converBion»  unless  they  thoo^ 
the  plaintiff's  conduct  justified  his  removal  from  the  steam-boat,  and  be 
had  refused  to  go  without  the  horses: — It  was  held,  that  thisamouote^ 
to  a  misdirection,  as  a  mere  wrongful  asportation  of  a  chattel  does  not 
amount  to  a  conversion,  unless  the  taking  or  detention  of  the  chattel* 
with  intent  to  convert  it  to  the  taker's  own  use,  or  that  of  some  third  penVi 
or  unless  the  act  done  has  the  effect,  either  of  destroying  or  changing  tbe 
quality  of  the  chattel.  (1) 
Demand  of  A.  brought  an  action  of  trespass  against  B.  for  taking  away  a  fily;  1» 

S!3SriBL*°  justified  the  taking  as  the  servant  of  C. ;  the  jury  found  a  verdict  for  A. 
person.  with  damages,  subject  to  a  reference  to  D.,  one  of  the  jurors,  to  asoertiiB  It 

whom  she  belonged,  which  was  to  depend  on  whether  a  scar  should  appei^ 
on  a  certain  part  of  her  body,  and  in  case  it  should,  the  verdict  for  A.  «* 
to  stand,  if  not,  it  was  to  be  entered  for  B. :  the  filly  was  delivered  to  IXbf 
the  consent  of  all  parties,  and  he  made  his  award,  and  found  her  to  beloqg 
to  A.,  and  accordingly  ordered  the  verdict  found  for  him  to  stand :  C?  ^ 
days  after  the  award,  demanded  the  filly  of  D.,  who  refused  to  deliver  kif 
and  a  fortnight  afterwards  he  brought  an  action  of  trover  for  her  recoTefj' 
— It  was  held,  that  the  detention  of  the  fiUy  by  D.  did  not,  under  the  df 
cumstances,  amount  to  conversion,  as  C.  was  no  party  to  the  original  ttm 
and  that  it  did  not  appear  he  was  authorised  to  make  the  demand  bj  B* 
to  whom  alone  D.  was  bound  to  deliver  her,  he  being  only  liable  for  tk 
damages  awarded  to  A.  (2) 
Forcibly  taking  The  forcible  taking  possession  of  a  house  and  fixtures  by  tiie  amigB'^ 
posKsaon  ^  a    ^^  ^  ^^^  jj^  ^^  houses,  is  not  a  conversion  of  such  fixtures,  (b) 

house  and  fix*  ^  '    ,         ,•- 

tures  by  aa^  Where  the  defendants  had  in  their  possession  a  boiler  belonging  to  tw 

ugnee  of  a  plaintiffs,  which  they,  the  plaintiffs,  demanded  from  the  defendants,  and  vho 

T   A    oTchaf.  *^®"  refused  to  restore  it,  but  before  the  issuing  of  the  writ  tendered  wc" 

tel  before  issue  chattel  :-^It  was  held  to  be  no  conversion.  (4) 

of  the  writ. 

(1)  Fotddet  V.  WUloughby,   5  M.  &  W.  (3)  Longttaff  ▼.  Meagoe,   A  ^  ^^ 
840.  211.                                               :i,  *  & 

(2)  Gunton  v.  Nurse,  5  Moore,  259.     2  (4)  Htyward  v.  Seaward,   I  *  *  * 
B.  &  B.  447.  459. 
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It  has  been  considered,  that  a  mere  seizure  by  a  stranger,  who  afterwards    1*"*  Convkr- 


SIGH. 


relinquishes  the  possession,  is  no  conversion.  (1)  ~ 

The  sale  of  goods  under  a  distress,  after  service  of  an  irregular  notice  of  Seizure  by  a 
a  replevy,  without  removing  the  goods  off  the  premises,  is  not  a  conver-  *  [^ 

«<>"•  (2)  without  a  re- 

If  there  be  a  valid  distress  for  rent,  but  a  subsequent  irregularity  be  com-  moYal  from  the 
knitted  (S),  no  conversion  exists.  premwee. 

^   ^  Valid  distress 

for  rent,  but  a 
subsequent  ir- 
^^  regularity. 

III.  When  a  Demand  is  requisite.  When  ▲  De- 

Upon  the  abstract  principle  of  expediency,  it  is  always  judicious  to  demand  gaE, 

'the  restitution  of  the  goods,  or  their  value,  and  the  amount  of  the  damages  Judicious  to 

sustuned,  previously  to  the  commencement  of  an  action  of  trover.  demand  restitu- 

The  demand  and  refusal  do  not  necessarily  amount  to  a  conversion,  but     ^^     ^ 

are  only  primd  facie  evidence  of  it  (4) ;  and  if  it  be  apparent,  that  there  really  re^sTdo^not 

vraa  no  conversion,  the  demand  and  refusal  are  inoperative.  (5)  necessarily 

A  demand  and  refusal  are  requisite,  where  the  defendant  became  in  the  *™<>u°V^  * 

n       "^^  oonversion. 

first  instance  lawfully  possessed  of  the  goods,  and  the  plaintiff  is  not  prepared  j)^^,^^  ^^^ 
to  prove  some  distinct  actual  conversion.  (6)    As  where  a  trader,  on  the  eve  refusal  neces. 
of  his  bankruptcy,  mjade  a  collusive  sale  of  his  goods  to  the  defendant,  it  r^^^^^®" 
-was  decided,  that  the  assignees  could  not  maintain  trover  without  proving  ft  lawfully  poa- 
demand  and  refusal,  for  the  parties  contracting  were  competent  at  the  time ;  messed  of  the 
and  if  the  assignees  disaffirm  the  contract,  they  should  give  notice  by  a  ^^^ff^ot 
demand.  (7)    So  where  goods  are  delivered  under  a  contract,  as  to  do  some-  prepared  to 
thing  with  them  and  return  them  when  completed^  the  mere  omission  to  ^1*J^J^  ^"' 
perform  the  contract  is  no  conversion,  and  a  demand  and  refusal  must  be  conversion. 
made  in  order  to  support  trover.  (8) 

Where  bills  of  exchange  were  delivered  by  a  trader,  in  contemplation  of  Bills  of  ez- 
bankruptcy,  to  a  creditor,  with  a  view  of  giving  him  a  preference,  and  the  ^"*"*^ 
amount  of  the  bilb  was  received  by  the  creditor  after  the  bankruptcy,  it 
-was  held,  that  a  demand  and  refusal  to  deliver  up  the  bills  before  they  became 
due,  were  necessary  to  enable  the  assignees  to  bring  an  action  of  trover  for 
the  bills,  as  the  receipt  of  the  money  by  the  ciQ^ditor  was  not  of  itself  a  con- 
version. (9) 

A  demand  and  refusal  are  likewise  necessary,  in  order  to  maintain  trover  Excise  oflSccr. 
against  an  excise  officer  for  the  detention  of  goods  after  the  payment  of  the 
penalty, Tor  which  the  goods  were  levied  ( 10) ;  or  against  a  carrier,  who  having  Carrier. 
the  goods  in  his  possession,  omits  to  deliver  them.  (11) 

But  where  a  banker  after  notice  discounted  a  bill  drawn  on  a  customer.  Banker. 
and  by  the  acceptance  made  payable  at  his  bank,  after  it  had  been  lost  by 

(1 )  Samnd  ▼.  Morris,  6  C.  &  P.  620.  (7)  Nixon  v.  Jenking,  9  Hen.  Black.  135. 

.(S)   Ctiekson  w.  Winter,  2  M.  &  R.  313.,  Bloxam    (Knt.)   y.  Hubbardy   5  East,   407. 

Vide  Batckdor  v.  Tyse,  I  M.  &  Bob.  333.  LowU  v.  MaHin,  4  Taunt  799> 
where  case  and  not  trover  is  the  proper        (8)  Severin  y.  KeppeU^  4  Esp.  N.  P.  C. 

remedy  for  an  excessive  levy.  1 56.     Fairman  y.  Grimblej  2  C.  &  P.  266. 

(3)  Wanaee  v.  Khtsf,  1  Hen.  Black.  137.  (9)  Jones  y.  Fort,  9  B.  ft  C.  764.     4  M. 

(4)  Le  Case  del  Chaneellor,  ^c  de  Oxford,  &  R.  547. 

lO  Co.  56.  (b.),  57.  (a.)    2  Saund.  47.  (e. )        (10)  Hutchings  v.  Morris,  6  B.  ft  C.  464. 

(5)  Mires  y.  Solebay,  2  Mod.  244.     BulL     2  D.  &  R.  499. 

K  P.  44.  (b.)  (11)  Dewett  v.  Moxon,  I  Taunt  391. 

(6)  2  Saund.  47.  (e.)  f 
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The  Coiitbk* 

flOK. 


the  holder,  and  afterwards  debited  hU  customer  with  the  amount  of  the  faO!, 
wrote  a  discbar^  on  it  and  delivered  it  up  to  the  costomer  aa  the  bankef^s 
voucher  of  hb  account : — It  was  held,  that  the  banker  was  therebj  gnilty 
of  a  convenion,  and  that  the  loser  of  the  bill  might  recover  it  in  trover  with- 
out a  previous  demand.  (1) 


Br  WHOM  THK 

Demand 

should  be 

MADB. 

Demand  should 
be  made  by  the 
person  entitled 
at  the  time  to 
receive  the 
goods. 

Goods  de- 
posited hy  A. 
witli  the  au- 
thority of  B.« 
but  bailee  re- 
ceiving no 
notice  of  hold- 
ing the  goods 
on  a  joint  ac- 
count. 

Demand  by 
agent. 


Who  cANHOf 

MAKB  THB  Db- 

MAKD. 

Agent  not 
properly  au- 
thorised. 

Goods  de- 
posited with  a 
bailee  on  a 
Joint  account 

Upon  whom 

THB  DbMAND 
SHOULD  BB 
MADB. 

Demand  should 
be  made  upon 
the  party  who 


IV.  JBy  whom  the  Demand  should  he  made. 

The  demand  should  be  made  by  the  person  entitled  at  the  time  to  reeeiTe 
the  goods ;  and  it  seems,  that  if  goods  be  bailed,  and  during  the  bailment  are 
sold,  or  otherwise  become  the  property  of  another,  the  demand  on  the  bailee 
to  create  a  conversion  should  be  made  by  the  new  owner,  and  the  actioB 
brought  in  his  name,  if,  after  a  proper  demand,  the  bailee  improperly  refase 
to  part  with  them.  (2) 

When  goods  are  deposited  by  one  person  with  the  authority  of  another, 
but  the  bailee  receives  no  notice,  that  he  held  the  goods  on  the  joint  accoast, 
or  had  not  accepted  them  or  any  such  trust,  the  party  depositing  the  goods 
may  alone  make  the  demand,  although  it  may  have  been  previously  agreed 
between  the  parties,  that  the  bailee  should  receive  the  goods  on  their  joist 
account.  (S) 

The  demand  may  be  made  by  an  agent  duly  authorised.  (4<)  Thus,  wiieie 
the  pluntiff  sold  goods  to  T.  who  paid  for  them,  and  was  to  take  tfaem  awif , 
but  the  defendant  becoming  possessed  of  the  place  in  which  the  goods  were 
deposited,  the  plaintiff's  attorney  accompanied  by  T.  demanded  them  of 
the  defendant,  telling  him,  that  they  belonged  to  the  plaintiff,  and  tbat  he  hsd 
sold  them  to  T. ;  to  which  the  defendant  replied,  that  he  would  not  ddiver 
them  to  any  person  whatsoever,  and  afterwards  the  plaintiff  repaid  the  price 
of  the  goods  to  T.  and  brought  trover  against  the  defendant : — It  was  held, 
that  this  demand  and  refusal  were  sufficient  evidence  of  a  convenion  to 
Support  the  action,  and  that  no  subsequent  demand  was  requisite.  (5) 

A  demand  by  an  agent  will  not  be  sufficient,  if  the  defendant  bomdjidt  re- 
fuse to  deliver  the  goods  in  consequence  of  his  not  being  reasonably  satisfied, 
that  the  person  who  applies  is  properly  empowered  to  receive  them.  (6) 

If  goods  are  deposited  by  one  person  with  the  authority  of  another,  and 
received  by  the  bailee  to  keep  on  the  joint  account  of  the  two,  a  danand 
by  one  alone  is  not  sufficient  without  the  authority  of  the  other,  so  as  to 
maintain  trover  against  the  bailee  for  refusing  to  deliver  the  goods.  (7) 

V.  Upofi  whom  the  Demand  should  be  made. 

The  demand  should  in  general  be  made  upon  the  party  who  at  the  time 
has  the  possession  of  the  goods,  by  himself,  or  his  servant  or  agent,  or  the 
general  controlling  power  over  them.  If  after  the  party  has  received  the 
goods,  thodgh  he  legally  sell  or  otherwise  part  with  them  tortioosly,  do 


(1)  Lovdl  ▼.  Margin,  4  Taunt.  799. 

(2)  PhiUpt  V.  Robinson,  4  Bing.  106. 

(3)  May  w,  Harvey,  IS  £ast,  197. 

(4)  MilU  V.  BaO,  2  B.  &  P.  457. 

(5>  PattUon  ▼.  Robinmm,  5  M.  &  S.  105. 


(6)  StiUmmuT.  Dawes,  I  Eqp.  N.P.CSS. 
Cbore  ▼.  CaUaway,  ibid.  1 15.  MSb  v.  A4 
2  B.  &  P.  464.  M.  (a.)  SwdA  v.  rmm§, 
1  Camp.  439. 

(7)  1  Chitt  PL  158.  JA^t.  Bantg^lS 
East,  197. 
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demand  is  necessary,  for  his  subsequent  act  is  in  itself  a  conversion.    If  a  The  CoHTsa- 
party,  in  some  way  apparently  concerned  in  the  detention,  be  applied  to  for  the         ^'^^' 

restoration  of  the  goods,  and  by  his  answer  induce  the  owner  to  believe  that  at  the  time  has 

he,  the  person  applied  to,  has  the  possession  and  power  to  deliver  them  up,  Jj^^he^*^^" 

and  refuse  to  do  so,  and  thereby  the  owner  is  induced  to  sue  him,  he  cannot  the  general 

it  seems  defend  at  the  trial,  on  the  ground  that  he  had  not,  when  applied  to,  controlling 

the  control  and  disposition  of  the  goods.  (1)  ^m^  ^^^ 


VI.  Mode  of  making  the  Demand,  Mode  of  mak- 

IMO  THE  Ds- 

The  demand  in  trover  being  only  for  the  purpose  of  giving  the  defendant  mand. 

an  opportunity,  of  either  restoring  the  goods  in  specie,  or  of  making  satis-  ^o^  requisite 

faction  to  the  party  to  whom  they  belong  (2),  no  particular  form  or  manner  ^  particidar 

of  making  the  demand  b  essentially  requisite,  provided  it  be  distinctly  noti-  form  or  manner 

fied  to  the  defendant  who  is  the  claimant,  and  what  soods  are  demanded.  ^^™^]°S  the 

o  demand,  pro* 

Where  the  plaintiff,  the  vendor  of  a  house,  brought  trover  for  various  ar-  vided  it  be  dis- 
tieles,  some  of  them  being  goods,  and  the  remainder  fixtures,  which  he  had  ^^^tly  notified 
left  in  the  house  on  delivering  it  up  to  the  defendant,  the  vendee,  and  de-  ant -who  is  the 
manded  them  all  as  fixtures,  and  the  refusal  was  <<  of  the  fixtures  demanded,"  claimant,  and 
this  demand  was  held  to  be  insufficient  to  enable  the  plaintiff  to  recover  the  do^Jj^^  "* 
articles  which  were  not  fixtures,  it  having  been  decided  upon  other  grounds 
that  the  fixtures  were  not  recoverable.  (3)     A  demand  in  writing  of  "  the 
amount  of  the  goods  you  have  disposed  of  (4),  or  a  demand  of  <<  satisfac- 
tion,"' have  been  adjudged  to  be  sufficient  for  this  purpose.  (5) 

If  two  distinct  demands  be  made  at  the  same  time,  one  verbally  and  the 
other  in  writing,  proof  of  the  verbal  demand  alone  will  be  sufficient,  and 
no  evidence  of  the  written  request  need  be  given.  (6)  A  demand  in  writing, 
left  at  the  defendant's  house,  may  be  sufficient.  (7) 

If  the  demand  be  in  writing,  notice  should  be  given  to  produce  it  in  the 
usual  way.  (8)  If  an  oral  as  well  as  a  written  demand  have  been  made, 
it  is  sufficient  to  prove  the  former  (9),  although  both  were  made  at  the 
same  time.  (10) 

A  letter  demanding  the  deed  sought  to  be  recovered  in  trover,  may  be  Letter  demand* 
read  by  the  plaintiff  as  notice  to  the  defendant^  although  it  will  not  be  evi-  "^^  ^^^  "^, 

■■  *x^  XX*.      /-.^v  trover  may  be 

dence  of  any  statement  therem.  (11)  read  by  plain- 

tiff as  notice  to 
f  defendant 

« 

VII.   When  the  Demand  should  be  made*  Whkn  nu  De- 

mand SHOULD 

The  demand,  when  necessary,  must  in  general  be  made  before  the  action  »  hadk. 

is  brought  Demand  should 

As  a  demand  and  refusal  do  not  amount  to  a  conversion,  and  are  but  action  brouffhu 

>  Jury  to  deter- 

(1)  Haa  r.  fFhite,  S  C.  &;  P.  136.  (6)  Smith  ▼.  rmmg,  1  Camp.  439. 

(2)  Ftr  Lord  Kenyon  in   Thompton  t.         (7)  Ijogan  t.  Houlditchf  1  Esp.  N.  P.  C. 
Skiriey,  1  Esp.  N.  P.  C.  33.  22.     1  Cbitt.  159. 

(S)  Cokjfrme  y.  Diat  SanioSt  2  B.  &  C.  (8)   I^ompton  y.  Shirley,  I  Esp.  N.  P.  C. 

76.     3D.&R.  255.  31.    Logan  y.  Houldiich,  ihid. 

(4)  TkoH^mm  t.  Shirley,  1  Esp.  N.  P.  C  (9)  Smith  t.  Young,  1  Camp.  440. 
31.  (10)  Ibid. 

(5)  Sookeb^s  cate,  aayton,  122.   cit   1  (11)   Whiteheads.  Scott,  2^1.  &  Rob.  2. 
Esp.  N.  P.  C.  31. 
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TbX  CONTIR- 
8I0N. 

■■  — *- 

mine  whether 
a  refusal  upon 
a  demand  made 
after  the  action 
is  brought,  is 
not  evidence  of 
a  prior  conver- 
sion. 


evidence  of  the  fact,  a  jury  may  from  8uch  evidence  presume  a  convenkm 
on  a  day  previous  to  the  refusal.  Where  it  appeared  from  the  memorandwii, 
that  the  bill  had  been  filed  on  the  28th  of  November,  it  was  held,  that  a 
conversion  previous  to  the  filing  the  bill  might  be  presumed  firom  a  demand 
and  refusal  on  the  29th  of  November.  (1) 

If  there  be  evidence,  that  the  defendant  received  or  had  posseseion  of  the 
goods  before  the  commencement  of  the  action,  and  the  plaintiff  shew  that 
the  goods  were  then  his  property,  it  is  perhaps  not  an  unfoir  presamptioii, 
that  the  refusal  to  restore  the  goods,  though  after  the  action  brought,  was  but 
a  re-assertion  of  a  pre-existing  adverse  claim  to  them ;  and  therefore,  untU 
rebutted,  even  such  refusal  may  be  evidence,  that  the  defendant  originally 
took  or  held  the  goods  tortiously,  or  upon  a  claim  of  ownership,  inconsis- 
tent with  and  opposed  to  the  plaintiff's  right 


Tai  RxrusAL. 

After  acquittal 
of  defendant 
for  the  felo- 
nious taking 
of  goods. 


A  mere  qua- 
lified reftisaL 


Refusal  to  de- 
Vivet  goods, 
until  the  pay- 
ment of  a  debt. 


VIII.  The  Refusal. 

Trover  may  be  supported  after  an  acquittal  of  the  defendant  (2) : — and  in 
the  case  of  a  conversion  by  wrongful  taking,  it  is  not  necessary  to  prove  a 
demand  and  refusal.  (3) 

If  the  defendant,  having  possession  of  the  plaintiff's  goods,  absolntelj 
refuse  to  give  them  up,  and  there  be  no  evidence  to  justify  the  refusal  or 
to  explain  it,  then  the  presumption  of  conversion  is  a  presumption  of  law, 
upon  which  the  jury  ought  to  find  a  conversion.  (4) 

A  mere  qualified  refusal,  alleging  special  grounds  for  not  delivering  the 
goods,  if  it  afford  any  evidence  of  a  conversion  to  be  submitted  to  a  jury, 
raises  no  legal  presumption  on  which  the  jury  are  to  find  their  verdict,  in- 
dependently of  their  actual  belief  of  a  conversion  in  fact  (5) 

A.  who  was  paying  his  addresses  to  a  lady  lost  her  letters  and  two  me- 
morandum books  containing  remarks  of  his  own ;  B.  found  them  and  kept 
them,  on  the  ground  that  the  books  contained  matter  injurious  to  him,  and 
also  shewed  them  to  others ;  A.  sent  a  person  to  demand  them  of  B.,  who 
at  first  refused  to  give  them  up ;  but,  before  the  person  left;,  said  he  would 
not  give  them  to  him,  but  would  deliver  them  to  C.  or  D.  C.  went,  and  B. 
offered  to  give  him  the  letters  and  one  book,  which  C,  after  consulting  with 
A.  accepted,  saying,  that  he  made  a  sacrifice  to  obtain  the  letters: — It  was 
held,  that  there  was  a  conversion  of  the  whole ;  but  the  verdict  was  only 
for  nominal  damages.  (6) 

If  a  person  who  has  possession  of  the  goods  of  another,  on  being  d^ired 
by  the  owner  to  send  them  to  a  particular  place,  not  only  refuses  to  soid 
them  to  that  place,  but  says  generally,  that  he  will  not  deliver  them  up 
unless  payment  of  a  debt  due  from  the  owner  to  him  is  guaranteed,  such 
general  refusal  is  evidence  of  a  conversion,  although  he  might  not  be  bound 
to  send  the  goods  to  any  particular  place.  (7) 


(1 )  WUton  V.  GirdlestoiUj  5  B.  &  A.  847., 
et  vide  MorrU  y.  Puph,  3  Burr.  1243.  S 
Stark.  Ev.  3d  ed.  1161. 

(2)  Crodfy  v.  Leng,  12  East,  409. 

(3)  Baldwin  v.  Cole,  6  Mod.  212.  BulL 
N.  P.  44.  (a.)  Forsdiek  ▼.  CoOins,  I  Stark. 
173.     Svmmeraett  v.  JartfU,  3  B.  &  B.  2. 


(4)  3  Stark.  £▼.  3d  ed.  1 161. 

(5)  Severin  y.  K^ppeO,  4  Esp.  N.  P.  C, 
156. 

(6)  Claidou  Y.  Dimteford,  5  C  &P.  18. 

(7)  Sharp  y.  Ptatt,  3  ibid.  34. 
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•    Where  the  hirer  of  a  piano  sent  it  to  an  auctioneer  to  be  sold,  it  was  The  Convxr- 
held,  that  he  was  guilty  of  a  conversion,  as  well  as  the  auctioneer,  who  re-      ""^^^ 
fused  to  deliver  it  up,  unless  the  expenses  incurred  were  first  paid.  (1) 

Where  the  vendor  of  goods  shipped  the  same  on  board  a  ship  by  the 
order  of  the  vendee,  and  the  captain  by  his  bill  of  lading  undertook  to 
deliver  them  to  the  consignee ;  and  the  vendee  having  become  bankrupt, 
the  vendor  demanded  the^goods  of  the  captain ;  the  refusal  by  the  latter, 
who  alleged,  that  he  had  signed  a  bill  of  lading  to  deliver  the  goods  to 
another,  was  held  to  be  sufficient  evidence  of  a  conversion.  (2)  And  where 
tobacco  was  pledged  by  an  agent  who  had  purchased  in  his  own  name  for 
tiis  principal,  the  refusal  of  the  pawnee  to  deliver  the  tobacco  to  the  prin- 
cipal upon  demand  made  by  him  was  deemed  a  conversion.  (3) 

Where  A.  lent  goods  to  B.,  who  died,  and  on  his  death  the  goods  came 
into  the  possession  of  C,  who,  when  the  goods  were  demanded  of  him, 
said  that  he  should  do  nothing  but  what  the  law  required,  and  did  not 
afterwards  deliver  up  the  goods : — It  was  held  in  an  action  of  trover,  to  be 
a  sufficient  conversion  by  C.  (4) 

The  refusal  to  deliver  goods  upon  demand  thereof,  will  not  necessarily  in  RefVual  to  de^ 
all  cases  constitute  a  conversion,  unless  the  party  refusing  have  it  in  his  ^^^  goods 

''  upon  demand 

power  to  deliver  the  detained  goods,  and  that  the  refusal  be  made  in  a  dis-  ^^^  not  neces- 
tinct  and  unqualified  manner.    Where  a  deed  was  demanded  from  the  de-  ^^ily  consti. 
fendant,  who  said,  he  would  not  deliver  it  up,  but  that  it  was  then  in  the  ^®  ^Si^^the 
hands  of  his  attorney,  who  had  a  lien  upon  it,  this  refusal  was  held  not  to  party  refusing 
be  sufficient  evidence  of  a  conversion  ;  and  Lord  Ellenborough  said,  that  ***^®  it  »n  his 

°  power  to  de- 

the  defendant  would  have  been  guilty  of  a  conversion,  if  the  deed  had  been  liver  up  the 
in  his  power,  but  the  intention  was  not  enough.  (5)  e^o^  detained, 

If  the  demand  be  not  made  personally  upon  the  defendant,  but  merely  |^  distinrtly** 
lieft  at  his  house  during  his  absence,  a  reasonable  time  and  opportunity  to  made. 
restore  the  good^  should  be  sufiered  to  elapse,  before  the  defendant's  If  demand  be 
non  compliance  with  the  demand  can  be  treated  as  a  refusal,  amounting  ^,J,Jf***^  ^^' 
to  a  conversion.  (6)    The  non  compliance  with  the  demand  after  a  reason-  defendant,  a 
able  opportunity  to  obey  it  has  been  afibrded,  is  tantamount  to  a  refusal,  ^^easonable  time 
and  is  presumptive  evidence  of  a  conversion,  and  throws  upon  the  defendant  goo^s  should  be 
the  burthen  of  rebutting  the  presumption  and  explaining,  that  the  omission  pei^nitted  to 
to  deliver  up  the  goods  is  not  in  law  a  conversion  — as  that  being  a  carrier  ^^P"^ 
the  defendant  lost  the  goods,  &c 

So,  likewise,  a  refusal  upon  demand  is  no  evidence  of  conversion,  if  the 
party  bond  fide  and  reasonably  refuse,  on  the  ground  of  his  not  being  satis- 
fied* that  the  party  making  the  demand  is  the  real  owner  of  the  goods  (7), 
or  properly  authorised  by  the  real  owner  to  receive  them.  (8) 

Where  the  plaintifi^s  goods,  which  had  been  saved  from  fire,  were  carried 
to  a  warehouse  by  the  servants  of  an  insurance  company,  of  which,  the  de- 
fendant, as  one  of  such  servants,  kept  the  key,  and  on  his  being  applied  to 
by  the  plaintiff  to  deliver  them  up  to  him,  refused  to  do  so  without  an  order 

•  < 

(1)  Loetehmak  ▼.  Maehin,  3  Stark.  SI  I.  (6)  Gibbt  y.  Stead,  8  B.  &  C.  535. 

(2)  Tkompatm  v.  Traih  6  fi.  &  C.  36.     8  (7)  Green  y.  Damn,   S  Camp.    215.    ii. 
D.  &  R.  31.  Isaack  v.  Clark,  2  Bulst.  312.     MOU  ▼.  Ball, 

(3)  1  Chitt  Fl.  160.  2  B.  &  P.  464. 

(4)  Daviet  ▼.  Nieholae,  7  C.  &  P.  339.  (8)  Solomon*  ▼.  Vawet,  1  £sp.  N..P.  C 

(5)  Smith  V.  Towg,  i  Camp.  439.  83 
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Thi  Contib-   from  the  company:— -It  was  held,  that  this  was  not  sach  a  refasal 
amounted  to  a  convenion.  (1) 


8IOX. 


Right  or 

LitN. 


Whkn  a  Liin 

XXIST8. 

Defined. 


Goods  de- 
livered to  a 
manufiicturer. 


Repairs  of 
property* 


Vendor  of 
goods. 

Lost  property. 


5.  Right  of  Lien.  (2) 

In  Legg  v.  Evans  (S)  Mr.  Baron  Parke  stated,  ^'  A  lien  is  a  personal  right 
which  cannot  be  parted  with,  and  continues  only  so  long  as  the  possessor 
holds  the  goods." 

A  lien  b  either  general  or  particular.  A  general  lien  is  a  right  to  retain 
for  a  general  balance  of  account,  and  its  existence  may  be  proved  by  eri- 
dence  of  an  express  agreement  or  mode  of  dealing  between  the  parties,  or  by 
the  general  usage  among  persons  engaged  in  the  same  line  of  business ;  and 
wherever  property  is  held  in  right  of  a  lien,  it  cannot  be  taken  in  exe- 
cution. (4) 

By  the  common  law,  when  a  party  is  obliged  to  receive  goods,  he  is  also 
entitled  to  retain  them  for  his  indemnity  :  therefore,  a  tradesman  has  a  lies 
upon  a  particular  chattel  delivered  to  him  in  the  course  of  his  business  for 
the  amount  of  his  charge  in  respect  of  labour  bestowed  upon  that  particular 
chattel,  or  expense  incurred  in  the  execution  of  the  purpose  for  which  the 
chattel  was  entrusted  to  him,  under  which  principle  he  can  distrain  them ; 
but  if  there  have  been  an  agreement  for  the  price  he  has  no  lien,  but  he  must 
rely  on  the  contract,  and  be  in  the  same  condition  with  other  creditors.  (5) 

And  if  a  party  repair  and  expend  labour  upon  a  chattel  without  the 
authority  of  the  owner,  he  has  no  lien  on  it  for  such  repairs,  aa  against  the 
owner.  (6) 

The  vendor  of  goods  has  a  lien  on  them  for  the  price  (7),  unless  they  are 
sold  upon  credit,  and  then  he  has  no  lien.  (8) 

The  principles  of  public  policy  dictate  to  civilised  and  commercial  conn- 
tries  not  only  the  propriety,  but  even  the  absolute  necessity,  of  establishing 
a  liberal  recompense  for  the  encouragement  of  those  who  engage  in  the 
dangerous  service  of  rescuing  property  from  the  perils  of  storms,  tempests, 
and  accidents ;  therefore,  a  person  who  by  his  own  labour  preserves  goods 
which  the  owner,  or  those  interested  with  the  care  of  them,  have  either 
abandoned  in  distress  at  sea,  or  are  unable  to  protect  and  secure,  is  entitled 
by  the  common  law  to  retain  the  possession  of  the  goods  saved  until  s 
proper  compensation  is  made  to  him  for  his  trouble.  (9)  But  a  man  who 
finds  the  property  of  another  which  has  been  lost  or  mislaid,  and  volua- 
tarily  puts  himself  to  trouble  or  expense  to  preserve  it,  and  to  find  the 
owner,  has  not  a  lien  upon  it  for  the  recompense  which  he  may  reasonably 
deserve.  (10) 


(1 )  Alexander  ▼.  SoM^y,  5  B.  &  A.  247. 

(2)  Videanti,  1925— 1929.  tit  Lum  of 
Carmsbs. 

(S)  6  M.  &  W.  42. 

(4)  Ibid.  36. 

(5)  CoBins    V.  Ong^ey,    B.  R.  E.    T.  9 
Will.  3.  cit  Selw.  N.  P.  1377. 

(e)  BUcoxY,  Greenwood,  4  Esp.  N.  P.  C. 
174. 


(7)  TomUejf  t.  Crvw^  1  H.  4  W.  561. 
4  A.  &  £.  58. 

(8)  Crawthayv,JTomfray^4B,&A.S[k 

(9)  HartfoH  ▼.  Jonee,  I  Ld.  Raym.  SS3L 
3Sa]k.654.  NuAobon  Y,Ck<qnmam,  2  Ben, 
Black.  254. 

(10)  mMton  ▼.  Ckcymum,  2  Hen.  BIkL 

254. 
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**  Where  a  peirsoB  has  a  simple  tien  on  goods,  he  cannot  sell  and  dispose  of  Hight  or  Lisn. 
them ;  bat  if  he  has  a  special  property  in  those  goods,  in  trust  for  another, 
subject  to  a  claim  of  his  own,  in  such  case  the  party  may  sell,  in  order  to 
repay  himself."  (1) 

If  goods  upon  which  a  party  has  a  lien  are  taken  away  by  undue  means,  Goods  taken 
the  lien  revives  on  bis  recovering  possession  of  them.  (2)  ^^^  "°*^"* 

A  lien  is  not  destroyed,  though  the  demand  out  of  which  it  arises  be  ^^^^^^  ^f 
barred  by  the  Statute  of  Limitations.  (S)    If  a  party  who  has  a  lien  upon  a  Limitations. 
chattel  abuse  it,  or  wrongfully  part  with  it,  the  owner*s  right  thereto  is  Abuse  of  Hen. 
revived,  and  he  may  maintain  trover  for  it  against  the  holder. 

Policy  brokers  have  a  lien  for  their  general  balance  (4?);  and  where  an  Policy  brokers. 
English  subject  in  time  of  war  informed  the  broker,  that  the  property 
insured  was  neutral,  it  was  held  to  be  a  sufficient  indication  to  the  broker, 
that  the  party  acted  as  agent  (5) 

If  a  broker  having  a  lien  on  a  policy  part  with  it,  his  lien  revives  on  re- 
possession. (6) 

Where  A.  commissioned  B.  to  sell  a  vessel,  and  having  deposited  her  Ship's  register. 
register  with  him  for  that  purpose  became  bankrupt :  —  It  was  holden,  that 
the  regbter  acts  did  not  prevent  B.  having  a  lien  on  the  register  deposited 
irith  him. (7)    So,  where  a  certificate  of  registry  (8)  had  been  deposited 
as  a  security  for  advances  made  for  the  use  of  the  ship. 

Attorneys  and  solicitors  have  a  lien  on  all  papers  remaining  in  their  ^^^  ^^^  ^^' 
bands  and  judgments  recovered  for  their  costs.  (9)    Every  one,  whether  i^qht  or 
attorney  or  not,  has  a  lien  by  the  common  law  on  the  specific  deed  or  Lisk. 
paper  delivered  to  him  to  do  any  work  or  business  tbereon,  but  not  on  other  Attorneys. 
muniments  of  the  same  party,  unless  the  person  claiming  the  Uen  be  an 
attorney  or  solicitor.  (10) 

Bankers  (11)  have  a  lien  upon  the  securities  of  their  customers,  which  Bankers.  . 
eome  into  their  hands  for  the  amount  of  thdr  general  balances,  unless,  that 
such  securities  were  received  under  special  circumstances.  (12) 

Insurance  brokers  have  a  lien  upon  policies  (13);  calico  printers  have  a  Brokers. 
lien  upon  the  linen  in  their  possession  for  work  done  in  the  course  of  their  Calico  printers, 
business  (14);  and  fullers  can  likewise  exercise  the  right  of  lien,  in  some  PuUers. 
places.  (15)    Masters  of  vessels  have  a  lien  on  the  trunks  of  persons  whom  ^*^'^  o^ 
they  have  conveyed  in  their  vessels,  until  a  reasonable  sum  has  been  ten-  p  , 
dered  for  their  passage  (16) ;  packers  (17);  printers  employed  to  print  cer-  p  . 
tain  numbers,  but  not  all  consecutive  numbers,  of  an  entire  work,  have  a 

(1)  Cazenooe  t.  Brenoti,  5  B.  &  A.  78.  OUJUld,  4  T.  R.  ISS.     SUdman  t.  Webb,  4 

(2)  Wanaee  t.  Wbodpate,  1  C.  &  P.  575.     M.  &  C.  346. 

R.  St  M.  193.  (10)  HoUU  v.  CSaridge,  4  Taunt  897. 

(3)  Spean  t.  Hartley^  4  Esp.  N.  P.  C.         (11)  Scoityr.  FrankKn,  15  East,  428.  JBai- 
81.  Imd  Y.  Bygrane^  R.  &  M.  271. 

(4)  WhOehead  y^FamffhaM,  B.  R.  T.T.  25        (12)  Davis  v.  Bowsher,  5  T.  R.  488. 
Geo.  3.       Cookers   B.  L.  566,  cit.  Selw.         (13)  MaanM  y,  HendertOH^  I  East,  335. 
K.  P.  1S75.  Mam  v.  ForreaUfy  4  Camp.  6a 

(5)  Snook  y,  Davidton,  2  Camp.  218.  (14)   fFddon  t.  Gould,  3  Esp.  N.  P.  C. 

(6)  Levy  ▼.  Barnard,  8  Taunt.  149.  268. 

(7)  Me$iaer  t.  Atkint^  1  Marsh.  76.     5         (15)  Sweet  v.  Pym^  1   East,  4.,  sed  vide 
Taunt.  381.  Cumptton  y,  Hdigh,  2  Bing.  N.  C.  449. 

(8)  Bowen  v.  Fox,  10  B.  &  C.  41.  (16)   Wolf  v.  Summers,  2  Carop.  631. 

(9)  Slevenson  y.  BlakeloeA,  1  M.  &S.  535.         (17)  Exp.  Deeze,  I  Atk.  228.      Green  ▼. 
"Exp.  Pembertonf  18  Yes.  282.     Mitchell  ▼.  Farmer,  I  W.  Black.  651.     4  Burr.  2222. 
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RiaHTorLiRV. 
Wharfingers. 


Particular  lien. 


Fumiahed 
lodging. 

HouHekeepers. 


Tailors. 

Masters  of 
Tesseis. 

Horse  trainers. 


Commissioners 
for  taking  the 
acknowledg- 
ment of  mar- 
ried women. 

Whkit  ko  Likk 

KXISTS. 

A  party  cannot 
acquire  a  lien 
by  a  wrongful 
act. 


Bankers. 


Auctioneers. 


lien  upon  the  copies  not  delivered  for  their  general  iMLlanee  due  for  printibg 
the  >yhole  of  the  numbers  (1);  wharfingers  can  likewise  retain  goods  in' 
their  possession  (2) ;  but  it  is  questionable,  whether  dyers  have  a  geneial 
lien.  (3)  By  the  common  law,  when  a  party  is  obliged  to  receiTe  goods,  he 
is  also  entitled  to  retain  them  for  his  indemnity ;  under  which  piin<uple»  inn- 
keepers (4),  millers  (5),  and  printers  (6),  have  a  lien  upon  the  property  in- 
trusted to  their  charge. 

A  house  of  public  entertainment  in  London,  where  beds,  provisions,  &fr 
are  furnished  for  all  persons  paying  for  the  same,  but  which  b  merriy 
called  a  tavern  and  coffee-house,  and  is  not  frequented  by  stage-coaebes 
and  waggons  from  the  country,  and  has  no  stables  belonging  to  it,  is  to 
be  considered  as  an  inn  (7),  and  the  owner  is  subject  to  the  liabilities  of 
innkeepers,  and  has  a  lien  on  the  goods  of  his  guest  for  the  payment  of 
his  bill ;  although  the  guest  may  not  appear  to  be  a  traveller,  but  one  who 
has  previously  resided  in  furnished  lodgings  in  London. 

A  tailor  has  a  lien  upon  cloth  delivered  to  be  made  up  (8)  ;  an  innkeefier 
has  a  lien  on  the  goods  of  his  guest  for  his  bill  (9) ;  or  upon  horses  in  his 
stable  for  their  keep  (10) ;  and  a  trainer  has  a  lien  for  his  charges  in  tnumn^ 
and  keeping  horses.  (11)  But  a  livery-stable-keeper  has  no  lien  on  the  honn 
in  his  stable,  without  an  express  agreement.  (12) 

Commissioners  for  taking  the  acknowledgments  of  married  women,  have 
a  lien  for  their  fees  on  the  deed,  certificate  of  execution,  &c  (IS) ;  and  as 
owner  who  remains  in  possession  of  a  ship  has  a  lien  on  the  goods  ob 
board  belonging  to  the  charterer,  for  the  freight  due  under  the  charter- 
party.  (14) 

A  party  cannot  acquire  a  lien  by  his  wrongful  act.  (15)  If  the  defendant 
is  to  be  considered  a  mere  wrong-doer  (16),  it  is  not  necessary  for  the  plaintif 
to  tender  him  an  indemnification  for  expenses,  which  have  been  incurred  by 
him  in  order  to  obtain  a  wrongful  possession  :  so  no  formal  tender  is  neeei- 
sary(17),  where  the  defendant  is  not  in  a  situation  to  deliver  np  the 
goods. 

The  party  claiming  a  lien  must  have  possession  of  the  goods ;  and  if  he 
obtain  possession  by  fraud  or  misrepresentation,  he  cannot  enforce  his  daia 
of  lien,  though  if  the  goods  had  come  rightfully  into  his  possession,  he  might 
have  retained  them.  (18) 

Bankers  have  no  lien  on  muniments  casually  left  in  their  shops,  after 
having  refused  to  advance  money  upon  them  as  a  security.  (19) 

Where  a  mortgage  deed  was  delivered  to  A.  an  auctioneer,  for  the  purpose 


(1)  Blake  ▼.  NichoUtm,  3  M.  &  S.  167. 

(2)  Nayhr  v.  Manglu^  1  £sp.  N.  P.  C. 
109.     Spears  ▼.  HarUy^  3  ibid.  81. 

(3)  Rote  ▼.  HaH,  8  Tutint  499.    Bennett 
T.  Johneon,  2  Chitt.  455. 

(4)  Jonee  v.  T^iirZoe,  8  Mod.  172. 

(5)  £xp.  Ochenden,  1   Atk.  235.      Chace 
y.  ffeatmore,  5  M.  &  S.  180. 

(6)  Bhke  V.  Nieholaon,  3  M.  &  &  167. 

(7)  Thompson  v.  Lacy,  3  B.  &  A.  283. 
(fi)  Huasey  ▼.  Christie,  9  East,  433. 

(9)  Nayhr  ▼.  Mangles,  1  £sp.  N.  P.  C. 
109.     Thompson  v.  iMcy,  3  B.  &  A.  283. 

(10)  Johnson  v.  Hitt,  3  Stark.  172.    Torke 
▼.  Grenmugh,  2  Ld.  llaym.  866. 


(in  Betoan  ▼.  WaUrs^  M.  &M.  936. 

(12)  Jndson  ▼.  Etheridge,  1  C  &  H  74& 
WaUace  ▼.  Woodgate,  R.  &  M.  IM. 

(13)  Exp.  Grooe,  3  Bing.  N.  C  304. 

(14)  Ccasfnon  y.  Gohim,  2  Ho(%c^  116. 

(15)  Per  Lawrence  J.  inOriffiAM  v.  Hyit^ 
Dorset  Summer  Aasiaei^  1809»  eit  Sdv. 
N.  P.  1377. 

(16)  Lmpriere  y,  Pa»leg,%T,  R  485. 

(17)  Jones  ▼.  C&ff,  1  C  &  M.  54a  5 
Tyrw.  576. 

(18)  Taybr  t.  BMnaosh  8  Tomrt.  6I& 
Lempriere  t.  Badey,  2  T.  R,  485. 
T.  Kempster,  1  Camp.  18. 

(19)  Lvcas  T.  Dorriemt  7  Tkimt  278. 
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dr  obtaiDing  payment  of  the  principal  and  interest  due  therein  from  the  RiaBr^rLiKir. 
mortgagor ;  and  A.  made  several  applications  for  that  purpose : — It  was  held, 
that  A.  had  no  lien  on  the  deed  in  respect  of  the  charge  for  making  those 
applications.  (1) 

Neither  fullers  (2)  nor  a  public  warehouse-keeper  in  London  have  liens.     Fullers^ 

Where  the  defendants,  as  brokers,  contract^  for  a  quantity  of  staves  to  Brokers, 
remain  on  the  premises  of  the  vendor,  rent  free  for  one  month,  and  after 
that,  at  a  certain  rent  to  be  paid  by  their  principal,  who  subsequently  gave 
orders  for  a  removal  of  part,  and  directed,  that  the  residue  should  not  be  re- 
moved until  further  ordens  from  him: — It  washolden,  that  never  having  ia 
fact  been  in  possession  or  control  of  the  brokers,  they  had  no  lien  on  the 
goods  for  their  general  balance.  (3) 

A  master  of  a  vessel  has  no  lien  on  his  ship  for  money  expended,  or  debts  Masters  of 
incurred  by  him  for  repairs  done  to  it  on  the  voyage.  (4)  Nor  has  he  a  lien  ''^^^^^ 
on  the  freight,  for  his  wages  or  for  his  disbursements,  on  account  of  the 
ship  during  the  voyage,  or  for  the  premiums  paid  by  him  abroad  for  the 
purpose  of  procuring  the  cargo.  (5) 

Policy  brokers  have  not  a  lien  for  their  general  balance,  when  they  have  Policy  brokers. 
notice,  that  the  person  who  employs  them  acts  merely  as  an  agent  (6) 

In  Brandao  v.  Bamett(y)  it  appeared,  that  A.  in  South  America  made  When  bankers 
remittances  to  fi.,  a  merchant  in  London,  directing  B.  to  invest  the  amount  ^^^1,°^  ^^^ 
in  Exchequer  bills,  and  to  hold  such  Exchequer  biUs  when  purchased  on  bills.  ^^^^^ 
A/s  account ;  B.  purchased  the  Exchequer  bills  in  his  own  name,  and  de- 
posited them  in  a  box  which  he  kept  locked  at  his  bankers ;  when  interest 
became  due,  and  the  bills  were  to  be  exchanged  for  new  ones,  B.  delivered 
the  bills  to  the  bankers  for  that  purpose ;  which  being  effected,  B.'s  account 
vith  his  bankers  was  credited  with  the  interest,  and  in  about  a  week  or 
two  B.  received  the  new  Exchequer  bills  and  placed  them  in  the  box ;  the 
bills  were  not  entered  in  B.'s  pass  book,  nor  were  they  noticed  in  the  bankers' 
books ;  after  one  of  these  exchanges  of  Exchequer  bills,  and  before  the  new 
bills  were  received  by  B.  from  the  bankers,  or  placed  in  the  tin  box,  B. 
overdrew  his  banking  account;  the  bankers  having  no  notice  that  these 
bills  belonged  to  A.,  or  that  they  were  not  the  property  of  B.: — It  was 
held,  that  the  bankers  had  no  lien  upon  the  Exchequer  bills  for  the  balance 
of  B.'s  banking  account 

A  stereotype  printer  has  no  general  lien  on  stereotype  plates  not  manu-  Stereotype 
factured  by  himself,  but  put  into  his  hands  to  print  from.  (8)  printers. 

Neither  has  a  person  to  whom  a  horse  is  delivered  to  be  stabled,  taken  Horse  keepers. 
care  of,  fed,  and  kept,  a  right  of  lien.  (9)    And  if  a  horse  be  distrained 
in  order  to  compel  an  appearance  in  a  hundred  court  (10),  the  plaintiff 
after  appearance  cannot  justify  detaining  the  horse  until  his  keep  be  paid 
for. 

(1)  Sanderaon  y.  Bdl,  3  C.  &  M.  S04.  bankers  would  have  had  a  lien  upon  the 

(S)  Ro9€  T.  Hartt  8  Taunt  499.  8  Moore,  Exchequer  bills,  supposing  them  to  have 

547.  been  the  property  of  B.  ?     Ibid. 

{S}   Taylor  t.  Robinmmt  S  Moore,  730.  Lien  may  be  given  in  evidence  under  a 

(4)  H%9$ey  v.  ChHsHe^  9  East,  426.  plea,  that  the  plaintiff  was  not  possessed. 

(5)  5WM  ▼.  Phtmmer^  1  B.  &  A.  575.  Ibid. 

(6)  Maantt  t.  Henderson,  i  East,  335.  (8)  BUaden  "9.  Haneoek,  M.  8c  M.  ^5. 
Smook  y.Davideon,  2  Camp.  218.,  vide  etiam  (9)  Judeen  v.  Etheredge,  3  Tyrw.  954.    1 
Jjonyon  ▼.  Blanchurd,  ibid.  597.                      .  C.  &  M.  743. 

(7)  1  M.  &  G.  906.    Quare,  Whether  the  (10)  LenUm  v.  Cook,  Bull.  N.  P.  45.  (a.)      - 
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Right  or  Linr. 
Wavir  or 


Security  taken 
lor  the  debt. 


Broker  relying 
in  bis  plea  upon 
a  lien. 


Party  having 
a  right  of  lien 
causing  the 
goods  to  be 
taken  in  exe- 
cution. 


Lien  not  waved 
by  an  omission 
to  state,  that 
the  goods  are 
claimed  as  a 
lien. 


A  geoeral  right  of  detftining  a  thing  until  the  money  due  for  the  wtnk 
done  upon  it  be  paid,  may  be  waved  by  a  i^cial  agreement  as  to  tiie  time 
or  mode  of  payment ;  but  it  will  not  be  waved,  by  a  mere  agreement  for  Ifce 
payment  of  a  fixed  sum(l),  because  a  special  agreement  does  not  of  itsdf 
destroy  the  right  to  detain,  unless  it  contun  some  term  iBeonaiatent  with 
that  right 

Thus,  if  a  security  be  taken  for  the  debt^  for  which  iAie  party  has  a  lien  vpoo 
property  of  the  debtor,  such  security  being  payable  at  a  distant  day,  thefien 
is  gone.  (2)  A  quantity  of  iron  was  imported  by  A.  and  landed  on  the  I44h 
of  October  at  the  defendant's  wharf;  on  the  15th  of  October  the  plaintiis 
purchased  the  iron  of  A.,  pud  for  it,  and  obtained  an  order  for  the  ddivefj, 
under  which,  part  was  ddivered  at  different  times  until  the  March  folov- 
ing,  when  A.  the  importer  becoming  bankrupt,  the  remainder  of  tbe  inva 
was  detained  by  the  defendants  claiming  a  lien  on  it  in  req>eet  of  ficir 
charges  for  wharfage.  The  course  of  dealing  proved  was,  that  these  chaiges 
were  usually  paid  by  the  merchant  importer  at  the  Christmas  following  the 
importation,  whether  the  iron  had  in  the  meantime  been  removed  or  not 
It  was  holden,  that  the  defendants  were  not  entitled  to  a  lien,  for  at  the 
time  the  iron  was  purchased  by  the  plaintifis^  the  defendants  had  not  waj 
lien  upon  it  for  their  charges ;  Mr.  Justice  Hdroyd  observing,  tiiat  "^  ^ 
wharfage  was  not  payable  till  Christmas,  and  by  the  sale,  this  plaintil&  lisi 
a  right  to  an  immediate  delivery  of  the  goods,  and  the  subsequent  dehak 
of  the  importer  to  pay  the  debt  due  from  them  would  not  alter  the 
case/' (3) 

If  a  broker  have  lost  by  his  own  act  the  right  to  retain  property  as  a 
lien  upon  which  he  relies  in  his  plea,  under  a  particular  cust<Hn  of  the  atj 
of  London,  he  will  not  be  allowed  to  desert  his  plea  of  lien,  and  rest  hk 
defence  upon  another  and  totally  distinct  ground.  (4) 

A  party  waves  his  right  of  lien^  if  upon  being  applied  to  deliver  op  the 
goods  he  claims  to  retain  them  on  a  different  ground  than  that,  upon  wUtk 
he  rests  his  claim  of  lien.  (5) 

If  a  party  having  a  lien  on  goods  cause  them  to  be  taken  in  execotioa 
at  his  own  suit,  and  purchase  them,  he  thereby  loses  his  lien.  (6) 

So  where  A.  having  repaired  a  carriage  for  B.,  allowed  him  to  take  it 
away  from  time  to  time : — It  was  held,  that  he  could  not  afterwards  detail 
it  for  the  amount  of  the  repairs,  nor  upon  a  claim  for  standage,  without  as 
express  contract  to  pay  for  standage,  unless  the  owner  left  it  upon  tlie  pie- 
mises  beyond  a  reasonable  time  after  notice.  (7) 

But  a  person  does  not  wave  his  lien  by  the  mere  fact  of  his  omitting  to 
state,  that  he  claims  to  retain  the  goods  in  that  right,  when  th^  are  de- 
manded ;  nor  is  it  sufficient  evidence  of  a  waver  of  his  lien,  that  be  boiighi 
these  goods  with  others,  which  he  also  refused  to  deliver  up,  although  he 
had  no  lien  on  them,  the  sale  as  to  the  whole  being  void*  Therefore,  where 


(1)  Chaae  t.  Wettmore,  5  M.  &  &  180. 
▼ide  etiam  Stmdermm  v.  BeH,  2  C.  &  M.  SI  I. 
HuUan  V.  Bragffy  S  Marsh.  S45.  349.  7 
Taunt.  25.,  sed  vide  7\xte  v.  Meek,  8  ibid. 
80. 

(3)  Qmell  v.  SimpBOih  16  Ves.  275.  recog. 
in  Hewison  v.  Gtithrie,  2  Biiig.  N.  C.  759. 

(3)  Crawkay  v.  Homfray,  4  B.  &  A.  50. 


(4)  E,  g,  a  right  to  retain  the  |nmttff 
for  a  balance  due  to  him  on  mntual  crafil* 
without  specially  pleading  it.  Sanam  ^ 
Guikrie,  2  Bing.  N.  C  76a 

(5)  Boardnum  v.  Sitt,  1  Camp.  4ia 

(6)  Jacohg  V.  Laicmr,  5  Bing.  ISa 

(7)  Hartf^  t.  Hitcheoek,  1  Btuk.  40S. 
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the  defendant  hAd  a  lien  on  cloths  purchased  from  a  trader,  after  an  act  of  RioHrorLny. 
bankruptcy,  and  on  their  being  demanded  by  the  assignees  refused  to  give 
ihem  up,  saying  <*  he  might  as  well  give  up  every  transaction  of  his  life : " — 
It  was  held,  that  this  was  no  waver  of  his  lien,  and  that  it  was  not  merged 
in  the  purchase.  (1) 

Whether  goods  be  divested  of  a  lien  by  a  complete  delivery^  is  a  ques- 
tion for  the  jury.  But  if  several  goods  belonging  to  one  owner  be  carried 
the  same  voyage,  a  delivery  of  part,  will  not  defeat  the  lien  upon  the  re- 
mainder for  the  whole  freight  (2) 

But  where  the  plaintiff  sohl  timber  to  B.  felled  on  land  occupied  by  A.,  at 
so  much  per  foot,  and  the  timber  was  jneasured,  and  B.  carried  away  part 
of  the  trees  and  marked  the  remainder : — It  was  held,  that  the  plaintiff  had 
no  lien  on  the  remaining  part  for  the  price  of  the  whole,  for  the  delivery 
was  complete.  (3) 

To  a  plea  of  lien  in  trover,  the  plaintiff  can  reply,  that  a  bill  of  exchange  To  a  plea  of 
was  taken  by  the  defendant,  for  the  debt  in  respect  of  which  he  had  a  lien  J^  ^*^!^ 
upon  the  property,  and  that  the  bill  was  not  due  at  the  time  of  the  conversion  can  reply,  that 
complained  of  (4) ;  but  he  cannot  reply  a  set-off,  unless  it  was  agreed,  that  *  ^^^^  ^^^' 
the  one  debt  shoidd  be  set  off  against  the  other,  which  would  be  equivalent  ^ken  faTntis.' 
to  payment  (5)  fiiotion. 


6«  DECLARATION  AND   PlBADINGS.  Dxclabatiom 

AND  PlXAD- 

Trover  is  a  transitory  action,  and  the  venue    may  be  laid  in  any  ^^^*' 
county.  (6) 

For  a  wrongful  taking  of  goods,  trover  is  in  general  a  concurrent  remedy  When  trover  a 
with  trespass  (7) ;  but  the  converse  does  not  hold,  for  trover  may  often  be  concj^rent 
brought  when  trespass  cannot;  as  where  goods  are  lent  or  delivered  to  tiespan. 
another  to  keep,  and  he  refuses  to  deliver  them  on  demand,  trespass  does  not 
lie,  but  the  proper  remedy  is  trover.  (8)     So  where  the  taking  is  lawful  or  Where  the 
excusable,  trespass  cannot  in  general  be  supported,  but  the  action  must  be  ^^^  excuaW 
trover.  (9) 

Where  goods  have  been  sold,  or  money  has  been  paid  by  a  debtor,  in  When  trover 
contemplation  of  his  bankruptcy,  by  way  of  fraudulent  preference  to  his  P^efe^W*  to 
creditors,  it  may  be  safer  for  the  assignees  to  proceed  for  the  recovery  ^T^T"'*"* 
thereof  in  trover,  rather  than  by  action  of  assumpsit  for  goods  sold  by  the  contemplation 
bankrupt,  or  money  had  and  received  to  his  use ;  because  by  adopting  the  of  banlmiptcy. 
latter  form  of  action,  they  might  enable  the  defendant  to  avail  himself  of 
his  original  debt  as  a  set-off  (10);  but  the  set-off  would  not  hold  against 

(1)  WhiU  T.   Gainer,   9  Moore,  41.     2     Eliz.  824.   DarUng{KiU,)i,Atkin9t^Wi\n, 
Bing.  2S.     1  a  Ae  P.  324.  33.     8  Saund.  47.  (a) 

(2)  Btnud  T.  Pirn,  1  Gale,  1 7.  (8)  Put  y.  Itawtteme  (  Sir  WiOiam),  Sir  T. 

(3)  TanMUy  t.  Turner,  2  Bing.  N.  C.  151.     Raym.  472.     2  Saund.  47.  (p.) 

1  Hodges,  267.  (9)  Cooper  ▼.  Chitty,  1  Burr.  20.     Smith 

(4)  Hewison  ▼.   Guthrie,  2  Bing.  N.  C.  t.  MUU,  I  T.  R.  475.     2  Saund.  47.   (p.) 
755.  y^tt  ▼.  Bhdee,  3  Camp.  396.     St^hene  ▼. 

(5)  Pinnoch  v.  Harrieom,  3  M.  &  W.  532.  ElwaU,  4  M.  &  &  260.     Price  t.  Helyar,  4 

(6)  Broum  ▼.  Hedge*,  1  Salk.  290.  Bing.  597. 

(7).  Bishop  T.  Montoffue  (  Fiseounteu},  Cra         (10)  SmUh  v.  ffod$oH,  4  T.  R.  21 1 . 
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DlCLAKATtOH 
AND  Pl£AI>- 
INOS. 

When  irregular 
to  declare  in 
trover. 

When  a  count 
in  trover  and  a 
count  in 
for  negli] 
should  be 
joined. 

Whatissub- 
ttantially  a 
count  in  tres- 
paas  with  a 
count  in  trover. 


Where  a  person 
has  his  election 
either  to  bring 
trover  or  an  ac- 
tion for  money 
had  and  re- 
ceived. 

Requisites  for 
the  declaration* 


Possessory  in- 
terest cS  plain- 
tiff. 


Debtor  and 
creditor. 


Husband  and 
wife. 


a  count  for  goods  sold  by  the  assignees  as  tuch,  or  mcmey  had  and  raceivcd 
to  their  use  as  assignees  after  the  bankruptcy.  (1) 

It  is  irregular  to  declare  in  trover  after  having  h^  the  defendant  ta 
bail  in  assumpsit  (2) 

If  it  be  doubtful,  whether  the  evidence  will  establish  a  conTerBionflo  as 
to  support  a  count  in  trover,  a  count  in  case  for  n^ligeneCf  &c»  should  be 
added,  if  there  be  any  proof  to  support  it  If  there  have  been  a  eonvei^ 
sion,  trover  lies,  although  the  goods  converted  be  afterwards  restored  to 
the  owner,  for  the  restoration  only  goes  in  mitigation  of  damages.  (3} 

A  count  in  trespass  cannot  be  joined  with  a  count  in  trover. 

In  Weeton  v.  Woodcock  (4<)  the  first  count  of  the  declaration  stated,  thst 
the  plaintiff  had  demised  to  T.  a  certain  factory ;  it  then  set  out  a  ooveoaat 
by  T.  to  keep  up  a  Bteam<*engine  boiler,  and  to  deliver  up  the  premises  at 
the  end  of  the  term  with  every  thing  upon  them ;  and  aU^ed,  the  deter- 
mination of  the  term  by  the  bankruptcy  of  T^  and  stated  as  a  braaeh,  thai 
the  defendants  disannexed  and  removed  the  boiler,  by  means  whereof,  the 
plaintiff's  estate  and  interest  was  injured : — It  was  hdd,  that  this  was  sub- 
stantially a  count  in  trespass,  and  could  not  be  joined  to  a  count  in  trover. 

Where  a  person  has  hb  election  either  to  bring  trover  or  an  action  lor 
money  had  and  received,  he  may  maintain  the  former,  notwithstanding  the 
bankruptcy  of  the  debtor  after  the  cause  of  action  accrued,  and  that  the 
bankruptcy  would  be  a  bar  to  the  latter.  (5) 

The  declaration  should  state,  that  the  plaintiff  was  lawfully  possessed  of 
the  goods  in  question  (6),  as  of  his  proper  goods  and  chattels  Qthe  omiaaioa 
of  these  Words  is  fatal  after  a  judgment  by  default  (7)»  but  the  defect  k 
cured  by  verdict  (8)],  and  that  being  so  possessed,  he  casually  lost  them, 
and  that  they  came  to  the  hands  and  possession  of  the  defendant  by  find- 
ing (9),  who  afterwards  (10)  converted  (11)  them. 

The  possessory  interest  of  the  plaintiff  should  be  described  with  aocu- 
racy.  The  property  in  title  deeds  generally  accompanies  the  ownership  of 
the  estate ;  and  therefore  the  person  who  was  entitled  to  the  estate  at  tke 
time  of  the  wrongful  detention  of,  or  injury  to,  the  deeds,  should  be  the 
plaintiff  (12) :  —  but  if  a  debtor  deposit  title  deeds  with  his  creditor  as 
security  for  a  debt,  the  interest  which  the  creditor  thereby  acquires  in  the 
deed,  may  be  assigned  by  him  to  a  third  person.  (13) 

In  trover  by  husband  and  wife,  the  declaration  ought  not  to  allege  the 
possession  in  them  both  (14<),  nor  state  the  damage  to  have  accrued  to  them 
both  (15),  for,  in  point  of  ownership,  the  whole  interest  belongs  to  the 
husband. 


(1)   TkanutMon    y.  Frert^   10  East,  418. 
Fair  v.  ilf /ver,  1 6  ibid.  1 35.    1  Chitt  PI.  147. 
(S)    TdheringUm  ▼.  Golding,  7  T.  R.  80. 

(3)  Baldwin  v.  Cole,  6  Mod.  212.  BuH. 
N.  P.  46.  (a.)  7  Bac.  Abr.  Trover  (D.)» 
806— «1 1.      WyaU  V.  Blade$,  3  Camp.  396. 

(4)  7  Dowl.  P.  .C.  384. 

(5)  Parker  ▼.  Norton,  6  T.  R.  695. 

(6)  2  Saund.  74.  Nightinffole  ▼.  Bridget, 
Carth.  131.  Harriwn  v.  Bottomley,  I  Ld. 
Kaym.  1530. 

(7)  SwaUow  V.  AyneUff,  B.  R.  M.  T.  2 
Geo.  2.  MSS.  cit.  Selw.  N.  P.  1367. 


(8)  /one*  ▼.  Winchwortk,  Hardr.  111. 

(9)  The  mode  in  which  the  goods  c 
to  the  hands  of  the  defendant  is  mdy  ii 
ment,  the  conversion  being'  the  gist  of  tiK 
action.     leaaek  ▼.  dark,  2  Hoist.  906. 

(10)  Temumd  y.  Johmmmy  Cro.  Ja&  498. 

(11)  Brown  ▼.  Hedgeg,  i  Salk.  S9a 

(12)  Atkinton  ▼.  BaJker,  4  T.  R.  SSL 
PhUipa  T.  Robintony  4  Ring.  106. 

(13)  i/o6«mT.3reflbiid;8M.&Rob.94S. 

(14)  Per  Yelverton  J.  mDrapery. 
Yelv.  165. 

(15)  Bw^u  v.amer,  I  S^Xk.  114. 
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Where,  in  trover  against  husband  and  wife^  the  declaration  stated  a  con-  Deplaratiov 

rsion  by  both,  it  was  held  sufficient  after  verdict  (1)  wos.^"^"*" 
It  seems,  as  the  conversion  is  a  tort,  that  the  wife  may  be  charged  with 


it  in  the  same  manner  as  with  a  trespass ;  that  is,  the  declaration  may  state,  b^Trtort  a 
that  the  husband  and  wife  converted  the  goods,  omitting  the  words  '<  to  their  wife  can  be 
own  use."  (2)  «*»'«^  "» *«>« 

In  trover,  as  in  other  actions  tx  delicto,  several  may  be  joined  as  defend-  as  in  trespaM. 
ants,  and  one  or  more  may  be  acquitted^  and  the  rest  found  guilty.  Several  may  be 

A  party  cannot  maintain  trover  against  a  constable  for  a  wrongful  taking  JP^^  ^  ^^ 
of  goods  under  a  justice's  warranty  without  joining  the  justice  as  a  defendant, 
if  the  perusal  and  copy  of  the  warrant  have  been  given  under  stat  24  Geo.  2.  trate  and  aMoI 

G.  44.  S.  6.  (S )  "table  should 

An  action  brought  to  recover  a  particular  sum  of  money  may  be  described  antaT  ^^'^'^ 
in  pleading  <<  as  an  action  for  the  recovering  of  the  said  sum  of  money,"  al-  ^i^iere  action 
though  in  form  it  was  an  action  of  trover.  (4)  brought  to  re- 

Where  in  a  declaration  of  trover  a  deed  was  described  as  a  certain  deed  tiCT2tf*»um' of 
of  assignment,  purporting  to  be  made  between  J.  S.  of  the  one  part  and  money. 
W.  R.  of  the  other  part,  and  purporting  to  be  a  conveyance  from  J.  S.  to  Deed  described 
W.  R.  of  certain  tenements  theroin  mentioned ;  and,  on  the  production  of  "?  *  ^^^  °^"^ 
the  deed,  it  appeared  to  be  a  conveyance  by  lease  and  release  between  the  stead  of  a  con- 
same  parties:-^ It  was  held  to  be  no  variance,  and  that  it  was  sufficientiy  de-  ▼®y*»ce  by 
scribed  in  the  declaration.  (5)  l^^jg^^       '*' 

In  trover  for  a  seaman's  prize-money  order,  under  stat  49  Geo.  S.  c.  12S.,  Seaman's  prise- 
which  was  alleged  to  have  been  duly  made,  it  was  held  a  fatal  variance,  money  order 
whero  it  appeared  to  have  been  signed  in  blank.  (6)  dS^^e" 

In  trover  for  a  ship  '<  with  the  apparel  and  appurtenances  thereto  belong-  when  signed 
ing/'  the  plaintiff,  having  failed  as  to  the  ship,  cannot  set  up  a  dbtinct  titie  ^  ^^*°^' 
to  a  new  boat  and  cordage.  (7)  ^wiitjJLp. 

Trover  will  lie  for  twenty  acres  of  barley,  the  word  "  acres"  designating  pare!  and  ap- 
the  quantity,  and  not  necessarily  describing  any  interest  in  the  land.  (8)        purtenancei 

The  time  of  the  conversion  is  immaterial,  provided  it  be  previous  to  the  longing." 
commencement  of  the  action.  (9)     The  place  is  also  immaterial :   thu%  *'  Twenty  acres 
trover  lies  in  England  for  a  conversion  in  Ireland  (10);  but  a  foreigner  of^^'iey-'' 
cannot  recover  in  England  in  respect  of  his  taking  his  goods  at  sea»  1^«ofcon- 
and  bringing  them  hither  by  a  foreigner  of  a  nation  at  enmity  with  his 
own.  (11) 

In  an  action  brought  against  a  custom*house  officer,  the  plaintiff  declared  Amendment  of 
in  trover.    Certain  questions  of  law  arose  in  the  case,  upon  which  it  was  gubstitiSing  a 
agreed,  that  a  special  case  should  be  framed  for  the  opinion  of  the  court ;  count  in  tort 
one  of  the  questions  being,  whether  the  defendant  was  liable  in  the  action  ?  fi»  <«•  in  *w>^ 
The  cases  were  exchanged  by  the  parties  on  the  13th  of  May,  18S7*    It 
was  discovered,  that  similar  questions  were  depending  in  the  court  of 

(i)  Kegworth  ▼.  MUl,  3  B.  &  A.  685.  (6)  Neek  t.  Douffon,  2  Stark.  S46. 

(2)  Draper  t.  J^oZftet,  Yel?.  165.     Anon,         (7)  Shannon  v.  Owen,  1  M.  &  R.  392. 

1  Vent  24.  (S)  «/byee  t.  JJaynum,  1  Alooek  &  Napier 

(3)  Lyont  ▼.  Golding,  3  C.  &  P.  586.,     (Irisb),  22. 

▼ide  Fleieher  t.  WWdns,  6  East,  283.  (d)   Witon  t.  Girdkeione,  5  B.  &  A.  847. 

<4)  Batekdhr  r.  Sabnon,  2  Camp.  526.  MorrU  t.  Pugh,  3  Burr.  1243. 

(5)  Harriwn  v.  Fallanee,  7  Moore,  304.  (10)  Brown  ▼.  Hedpe$,  1  Salk.  29a 

1  Bing.  45.  (11)  Bull  N.  P.  44.  (a.) 
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trover: 


DaCLAEAtlDK 
AND  PLXAfr-  • 
INQS. 


Plcadiwos. 

**  Not  guilty  " 
only  operates 
as  a  denial  of 
the  conversion. 

The  conversion 
put  in  issue  is 
a  conversion  in 
fact 


What  confesses 
a  conversion. 


Where  there 
has  been  no  ac- 
tual oonvernoDy 
but  merely  a 
refusal  to  de- 
liver on  de- 
mand. 


If  the  defend- 
ant mean  to 
deny  the  plain- 
tiff's  title,  he 
should  plead 


Qaeen*8  Bench  upon  a  mmilar  ease,  and  the  plaintiff  thereopon  aaspeaioi 
his  proceedings  until  that  court  should  have  come  to  a  ooaehuioii  npea 
it.  In  Trinity  Temi)  ISSdy  that  court  gave  judgment,  detenniniiig  Ihit 
that  action  was  properly  brought  in  tort  for  non-feasance,  and  not  in  ticnfcr. 
The  court  of  Queen's  Bench  in  Michaelmas  Term,  1859,  granted  a  rale 
nisi  on  the  application  of  the  plaintiff  to  amend  his  declaration,  hj 
tuting  a  count  in  tort  for  that  in  trover,  which  in  the  following  tena 
made  absolute.  (1) 

The  general  issue  in  this  action  is  not  guilty. 

By  a  statutory  rule  of  pleading  (2),  in  an  action  for  converting  tke 
plaintiff's  goods,  the  plea  of  not  guilty  will  operate  as  a  denial  of  the  ooavcr- 
sion  only,  and  not  the  plaintiff's  title  to  the  goods. 

The  conversion  which  is  put  in  issue  by  the  plea  of  not  guilty,  since  tie 
new  rules,  is  a  conversion  in  fact,  and  not  merely  a  wrongful  conversion.  (S) 
And  wherever  there  has  been  a  conversion  in  fact,  and  thai  the  defendnt 
insists  that  such  conversion  wa^  lawful,  he  must  confess  and  avoid  it  bj 
pleading  specially  the  right  or  title  by  virtue  of  which  he  was  justified  in  the 
conversion.  (4) 

To  an  action  of  trover  for  several  deer,  it  was  pleaded  as  to  the  conveMS 
of  one  deer,  that  it  was  wrongfuUy  on  the  defendant's  dose  doing  damage 
wherefore  the  defendant  seised  it  as  a  distress;  which  seizing  ia  the  amt 
conversion,  &c.: — It  was  held  on  special  demurrer,  that  the  plea  was  good 
without  the  formal  commencement  of  aeiionem  non,  or  prayer  of  judgment; 
and  that  it  sufficientiy  confessed  a  conversion  in  fieu^t,  and  was  not  bad  ai 
amounting  to  the  plea  of  not  guilty,  or  as  an  argumentative  denial  of  the 
plaintiff's  possession ;  and  that  it  was  unnecessary  to  allege^  the  mode  in  wbUk 
the  defendant  disposed  of  the  distress.  (5) 

Where  there  has  been  no  actual  conversion  of  the  goods,  but  merelf  a 
refusal  to  deliver  them  on  demand,  a  defendant  who  pleads  not  guilty  in  ai 
action  of  trover  admits  thereby  only,  that4he  plaintiff  has  some  property  ii 
the  goods,  in  respect  of  which  he  would  be  entitled  to  recover  against  ihe  de- 
fendant ;  and  such  admission  does  not  preclude  the  defendant  from 
that  he  is  tenant  in  common  with  the  plaintiff  (6),  or  is  otherwise 
to  retain  the  possession  of  the  goods.  And  where  the  defendant  in 
case  has  a  lien  thereon,  a  doubt  has  been  entertained  as  to  the  necessity  of 
his  pleading  it  specially ;  though,  as  the  lien  may  be  considered  as  matter  of 
titie,  the  safer  way  seems  to  be,  to  plead  it  specially,  as  in  the  action  of 
detinue.  (7) 

If  the  defendant  intend  to  deny  the  plaintiff's  titie  to  the  goods,  he  ahoald 
plead,  that  the  plaintiff  was  not  possessed  of  them  as  of  his  own  property,  or 
as  of  his  own  proper  goods  and  chatteb  as  alleged  in  the  declaration;  and 
under  this  plea  it  will  be  incumbent  on  the  plaintiff  to  prove  his  title  to  tk 


(1)  Leg^e  V,  Boyd,  8  Dowl.  P.  C.  279.         SemibU,  that  if  the  oonTeriion  rdied  en  hf 
(2>  B^.  Gen.  H.  T.  4  WilL  4.  IV.  post,    the  plaintiiTwas  not  the  leisure,  but  a    ' 
2861. 

(3)  Udd's  N.  P.  369. 

(4)  StaneUjf9y.Hardwiek,2CM.&U.l. 
S  Typw.  551.  S  DowL  P.  C  762.,  «t  vide 
Farrar  v.  Beswick,  1  M .  &  W.  682.  Vernon 
V.  Skipton,  2  ibid.  9. 

(5)  Weeding  v.  Aldrich,  9  A.  &  £.  861. 


sequent  abuse  of  the  distress,  be  must 
it  in  reply  to  the  plea.     Ibid. 

(6)  TIdd's  N.  P.  369. 

(7)  Ibid.  3S9.  364.  369.,  et  vide  Tmtkf 
V.  Crump,  4  A.  &  £.  58.  Boecoe^  Lav 
Tracts,  63,  64. 
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goiMby  and  Hie  tiefimdaiit  may  give  in  evidence  any  matter  tending  to  dls-    J>mctAXJLta>iK 

..  amd'Plxad- 


If  a  defendant  in  trover  pleads  that  the  goods  *^  are  not  nor  were  the  pro-' 


perty "  of  the  pkintiff,  in  manner  and  fiurm  as  in  the  declaration  is  alleged^  ^^^^mT^* 

{concluding  to  the  country) ;  this  will  be  taken  to  be  an  informal  plea,  tra-  possessed. 

-versing  the  allegation  of  the  declaration,  that  the  plaintiff  <^  was  possessed"  Flea  that  the 

•«f  the  goods  «  as  of  his  own  property ;"  and  therefore,  on  this  ^a,  it  will  ^"^J'^^e"*** 

he  a  good  defence  to  shew,  that  the  goods,  though  the  property  of  die  property  **  of 

plaintiff,  had  been  pledged  by  him  as  a  security  for  money.  (1)  ^^  pIkintifE 

Where  the  pkdntiff  in  trover  claims  under  a  sale,  the  defendant,  under  a 

plea  that  the  goods  are  not  the  plaintiff's  property,  cannot  shew  the  sale  to 

liave  been  fraudulent;  because  fraud  must  be  pleaded. (2) 

To  a  declaration  in  trover  by  the  assignees  of  a  bankrupt,  for  a  policy  of  Hea^g  a  lieo 

insurance,  the  defendant  After  stating  the  existence  of  mutual  accounts  ^^tl^^ 

between  him  and  the  bankrupt,  pleaded  a  Hen,  by  the  custom  of  London,  a  general  ba- 

(for  a  general  balance  due  to  him  as  an  insurance  broker ;  to  whidi  the  ^<^ 

plaintiffs  replied  a  bill  of  exchange  given  and  taken  ad  payment  for  this 

tMdance,  and  not  due  at  the  time  of  the  conversion  in  question ;  and  the 

490Qrt  upon  demurrer  held,  that  the  defendant  could  not,  without  pleading 

it  as  a  defence,  rely  also  on  the  ground  of  a  mutual  credit  between  the 

parties  to  justify  the  detention  of  the  policy.  {S) 

Where  the  deekHcation  in  trover  stated,  that  the  plaintiff  was  possessed,  Where  the  is- 

as  of  his  own  property,  of  certaon  cattle,  to  wit,  four  horses,  which  the  de-  J"®  "»  da****^*^ 

fendant  oonv^ted  and  disposed  of  to  his  own  use :  and  the  defiendaot  pleaded,  the  sole  pro-. 

first,  that  they  wero  not  the  property  of  the  plaintiff;  secondly,  a  judgment  P^  of  the 

recovered  against  J«  F.,  and  that  the  defendant  (a  sheriff's  officer)  seized  pi^^'a^j^int 

-^lem  vader  an  execution  agwnst  the  said  J.  F.,  the  same  being  the  goods  property. 

and  chattds  of  the  said  J.  F.,  and  liable  to  be  seized  and  taken  as  aforesaid, 

and  not  being  the  property  of  the  plaintiff:  to  which  the  plaintiff  roplied, 

that  they  were  the  cattle  and  property  of  the  plaintiff  mado  etformd;  and  at 

the  trial  it  was  found  by  the  jury,  that  they  wero  the  property  of  the  plaintiff 

.and  J.  F.  jointiy : — the  court  held,  tiiat  the  issue  raised  by  the  defendant  was, 

whether  the  cattle  wero  the  sole  property  of  J.  F.,  and  the  jury  having  &und 

that  they  wero  the  jcnnt  property  of  the  plaintiff  and  J»  F.,  tiiat  the  plaintiff 

was  entitied  to  recover.  (4) 

In  trover  fbor  a  bill  of  exchange,  the  defendant  pleaded,  that  before  the  When  title  of 

conversion  A.  was  lawfully  possessed  of  the  bill*  and  that  he  indorsed  it  to  ^11^  ^  a  bill 

B.,  who  indorsed  it  lor  a  valuable  consideration  to  the  defendant;  the  ropli-  of  ezchaiig& 

cation  took  issue  upon  the  averment  of  the  consideration,  which  was  found 

for  the  plaintiff;  and  the  court  held,  that  by  this  plea  the  tiUe  of  the  plaintiff 

was  admitted,  and  that  the  defendant  was  not  entitied  to  arrest  the  judgment, 

upon  the  ground,  that  the  tide  appeared  to  be  in  A.  (5)    They  likewise 

held,  that  the  defendant  was  not  entitled  to  a  repleader.  (6)  ; 

Where  the  defendant  pleaded,  that  the  goods  in  dispute  were  his  own  Goods  de. 

property,  and  that  he  delivered  them  to  R.  R.,  who  delivered  them  to  the  ^^^J^  ^y  A. 
*^    '^  ^  to  B.,  who 

(1)  Samud  t.  Morris,  6  C.  &  P.    620.         (S)  Hewitan  v.  Guthrie,  2  Buig.  N.  C 
Bvt  whether  th'u  plea  would  not  be  bad  <m    755.     8  Soott,  298. 

si>ecial  demurrer,  quote  f  (4)  Farrar  v.  Benoiek,  1  M.  &  W.  682. 

(2)  Jlowdl  V.  White,  1  M.  &  Rob.  400.  (5)  Fancourey.  BuU,  1  Bing.  N.  C.  681. 

(6)  Ibid.     Tidd'8  N.  P.  368. 
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TROVEir. 


DxCLAKATIOir 
AND  PlKAD- 
IMGS. 

gives  them  to 
C.,  but  retaken 
by  A- 

Bankruptcy 
after  cause  of 
action. 

IlluAve,  but 
not  fraudulent, 
delivery  to  a 
party  as  owner. 


What  is  put  in 
issue  by  a  plea, 
that  the  plain- 
tiff is  not 


aignee. 

When  the  in- 
troductory part 
of  a  plea  con- 
fesses and 
avoids  the  de- 
claration. 


Justifioation. 


Goods  held  in 


plaintiff,  whereupon  the  defendant  took  them  from  the  plaintiff^  whidi 
the  conversion  complained  of,  the  plea  was  holden  to  be  good  on  spedal 
demurrer.  (1) 

Bankruptcy  of  the  defendant  after  the  cause  of  action  accrued,  cannot  be 
pleaded,  because  the  damages  in  trover  are  uncertain.  (2) 

In  Sandys  v.  Hodgson  (S)  it  appeared,  that  the  defendant  brongbt  trover 
against  D.  for  a  dog,  and  obtained  a  verdict  for  50^  damages,  sabject  to 
be  reduced  to  Is*  on  the  delivery  of  the  dog  to  the  defendant.  By  the 
plaintiff's  authority  D.  delivered  the  dog  to  the  defendant,  at  the  sane 
-time  demanding  it  back  on  behalf  of  the  plaintiff  as  his  property  at  a  time 
named.  Afterwards  at  the  time  named  the  plaintiff  demanded  the  dog^ 
and  the  defendant  refused  to  deliver  it  The  plaintiff  brought  trover,  the 
defendant  traversed  the  plaintiff's  property,  and  also  pleaded  not  gniltj, 
and  leave  and  license;  to  which  last  plea  the  plaintiff  replied  de  inptrid .-  — 
It  was  held,  that  the  plaintiff  was  not  precluded  from  proving  his  title  by 
having  authorised  the  delivery,  and  that,  on  proof  of  title,  he  was  entitled 
to  a  verdict  on  all  the  above  issues. 

In  trover  by  the  assignee  of  a  bankrupt,  a  plea  that  the  plaintiff  is  not 
assignee,  puts  in  issue  the  petitioning  creditors  debt  and  the  act  of  bank* 
ruptcy.(4) 

To  an  action  of  trover  by  the  assignee  of  a  bankrupt  for  goods  of  the  pkinr 
tiff  as  assignee,  laying  a  conversion  by  three  defendants,  6.,  R.,  and  P^  it 
was  pleaded  by  the  defendants  R.  and  P.,  that,  after  the  act  of  bankniptey, 
and  two  calendar  months  before  the  fiat,  the  plaintiff  as  assignee,  to  wit,  by 
the  relation  of  his  title  to  the  act  of  bankruptcy,  though  not  then  i^fqpoiated 
assignee,  was  owner,  and  entitled  to  the  possession  of  the  goods,  and  that  the 
bankrupt  was  possessed  of  them  subject  to  such  title  of  the  plaintiff;  thil 
two  calendar  months  before  the  fiat  the  defendant  R.  bond  fide  bought  of 
the  bankrupt,  who  then  bond  fide  sold  and  delivered  to  R.  the  said  goods  at 
a  reasonable  price,  and  that,  at  the  time  of  the  sale,  neither  of  the  defendaaCi 
had  notice  of  any  prior  act  of  bankruptcy,  whereby  R.  became  possessed  of 
the  goods  as  of  his  own  property,  and  that  he,  being  so  possessed,  and  P. 
as  his  servant^  converted  them,  which  is  the  same  grievance,  &c  witiiOBt 
this,  that  at  the  time  of  the  said  conversion  the  goods  were  the  property  of 
the  plaintiff  as  assignee :  —  It  was  held  on  special  demurrer  to  the  plea,  thai 
the  introductory  part  of  it  confessed  and  avoided  the  dedaration,  and  that 
the  traverse  was  therefore  idle.  (5) 

Pleas  of  justification  in  actions  for  wrongs    are   founded  on  some 
matter  of  fact,  shewing  that  the  supposed  breach  of  duty  or  wrongful  act 

was  lawful. 

In  trover  the  defendant  can  plead  in  justification,  that  he  has  a  special 
property  in  the  goods,  or  a  lien  thereon  (6),  or  a  sale  in  market  overt,  &c  (7) 

The  sheriff  cannot  take  in  execution  goods,  which  the  debtor  holds  in 


▼. 


(1)  Monait  ▼.  %«,  2  M.  4  W.  55.    5 
DowL  P.  C.  319.     Tidd's  N.  P.  368. 

(2)  Fnrher  ▼.  Norton^  6  T.  R.  695. 

(3)  10  A.  &  E.  472. 

(4)  Bviler  v.  Hdbtoth  4  Bing.  N.C.  290. 

(5)  Pearion  V.   Bcffers,  /9  A.  &  E.  303.     v.  Hmmpkr^,  4  N.  &  M.  43a     2  A.  &  £. 
Qiuere,   Whether  the  plaintiff  might  have     495. 

treated  the  traverse  as  immatcriaJi  ana  pleaded 
over? 


(6)  Tidd*s  N.  P.  S3a  <at. 
M*  Gowan,  Sitt.  after  M.  T.  3  Geo.  4.    Mmi- 
soM  V.  Gwthrie,  2  Bing.  N.  C.  755. 

(7)  As  to  effect  of  sale  in  nwrkct  oifrt, 
vide  Honoood  y.  Smiihy  2  T.  R.  755. 
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respect  of  a  lien  only ;  and  when  the  plaintiff  declared  in  trover,  that  he  was    Dccxakation 
poBsessed  as  of  his  own  property  of  certain  goods,  &c.,  to  which  a  justifi-    ^*>*''^"^»- 

cation  under  a  writ  of  fieri  facias  was  pleaded ;  and  the  plaintiff  replied,  

that  he  held  the  goods  in  respect  of  a  lien  only :  '-^  It  was  held  to  be  no  '^P®^  ^^* 
departure.(I) 

Where  in  trover  the  defendant  pleaded,  that  I.  H.  was  possessed  of  the  ^^^  replica- 
goods  as  of  his  own  property,  and  that  to  prevent  them  being  taken  in  exe-  l|^it*the"rSht 
cution,  he  covinously  pretended  to  sell  them  to  the  plaintiff;  and  the  repli-  of  property  in 
cation  traversed,  that  I.  H.  did  for  the  purposes,  Ac  covinously  pretend  to  *  ****^  person, 
sell  the  said  goods : — It  was  decided,  that  the  replication  did  not  admit,  that 
the  goods  were  the  property  of  How,  but  that  the  oniLs  was  on  the  de- 
fendant of  proving  a  fraudulent  sale  by  How  to  the  plaintiff.  (2) 

The  plea  of  no  property  in  the  plaintiff  in  trover,  means  no  property  as 
against  the  defendant  (S) 


8.  Evidence.  Etidinci. 

To  support  trover  it  is  requisite  to  establish  property  in  the  plaintiff,  and  Tm  Titls. 
his  right  of  possession  at  the  time  of  the  conversion  by  the  defendant ;  a  ^f^t  is  requi- 
oonversion  by  the  defendant ;  and  the  value  of  the  chatteL  "**  *°  support 

trover* 

In  Scott  V.  Ijewis  (4),  which  was  an  action  of  trover  by  the  assignees  of  -o, 
a  bankrupt  against  the  sheriff  for  goods,  it  was  pleaded,  that  J.  R.  sued  out  bigin. 
a  ymi  of  fieri  facias  against  the  bankrupt ;  that,  it  was  delivered  to  the  sheriff 
before  the  bankruptcy  ;  that  the  sheriff  seized  and  sold  the  goods ;  and  that 
no  docket  had  been  struck  against  the  bankrupt,  neither  had  the  sheriff 
notice  of  any  act  of  bankruptcy :  to  which  it  was  replied,  that  the  judg* 
ment  was  obtained  against  the  bankrupt  by  cognovit  in  an  action  com- 
menced by  collusion,  and  that  the  -fiat  issued  within  two  months  after  the 
seizure :  and  the  defendant  rejoined,  that  the  action  was  commenced  ad- 
versely:— Itwasholden,  that  on  these  pleadings  the  plaintiff  must  begin.  (5) 

Direct  evidence  of  title  in  detail  consists  in  the  proof  of  the  documents  and  Direct  evidenoe 
circumstances,  which  are  essential  in  point  of  law ;  as  by  proof  of  the  different  ^^  ^^^* 
steps  of  bankruptcy,  and  the  assignment,  where  the  suit  is  by  the  assignees ; 
by  the  probate  or  letters  of  adminbtration  in  the  case  of  an  executor  or 
administrator,  or  by  agreement  (6) ;  by  proof  of  a  gift  accompanied  with  a 
delivery  (7),  or  exchange  (8),  or  sale  (9),  or  pijstwning  of  the  goods  (10)^  or 
of  an  assignment  by  the  owner  or  his  agent  having  competent  authority  (11), 
or  by  sale  under  an  execution  (12),  or  by  transfer  of  a  negotiable  secu- 
rity. (13) 

The  possession  of  land  is  primd  facie  evidence  of  title  to  all  minerals  ^oasesAon  of 
under  the  land.  (14) 

• 

(1)  Legge  ▼.  Etfont,  8  DowL  P.  C.  177.  (9)   WiOkintom  ▼.  lOng,  2  Camp.  335. 

(2)  NteoBs  ▼.  Jkuiard,  1  Tynr.  &  G.  156.         (10)  Pinrker  r.  Patrick,  5  T.R.  175.,  vide 
S  C.  M.  &  R.  659.  Sorwood  ▼.  Smith,  S  ibid.  750. 

(3)  Ibid.  (11)  Fordy,Ho^nt,  1  Sklk.  284.     Bull 

(4)  7  C.  &  P.  347.  N.  P.  34.  (b.)  35.  (a.) 

(5)  nde  anii,  1798 — 1805.  tit  Right  to        (12)  Piyne  ▼.  Drewe,  4  East,  523. 
Btoix  AHD  ftXPLT.  (13)  GUI  V.  Cti&ftf,  3  B.  &  C.  466.     Snow 

(6)  BulL  N.  P.  35.     FiewdUn  v.  Aatw,  1  ▼.  P^aeoek,  3  Bing.  406.    3  Stark.  £▼.  3ded. 
Bulst68.  1149. 

(7)  Inm$  ▼.  SmallpUee,  2  B.  &  A.  551.  (14)  Howe  ▼.  BrenUm,  8  B.  &  C.  737. 

(8)  HonJtlUno€r  ▼.  Pnmd,  ibid.  327. 
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Uader  a  demise  of  all  mines  and  manetala  Ijiog  under  a  large  ooBliiiiiotti 
Evidence  of  ^"^  ^^  waate  land,  workiog  nnder  one  pari  of  the  aarlaee,  is  evidenee  el 
poBsenion  possession  of  the  entire  subject  of  the  demise.  (1) 

^fa^mt^^!^  Where  the  plaintiff  was  in  the  possession  of  land  in  which  he  hadsanka 
miDenls.  shaft  and  raised  ore,  it  was  holden  in  trover  against  the  defendant^  irho  had 

a  shaft  in  iand  adjoiningy  and  had  taken  awaj  the  ore  so  nised  bj  the 
plaintiff,  that  it  was  sufficient /ihimfySicte  evidence  of  the  plaintiira  tkle  to 
the  ore.  (2) 
Identity  of  If  douhts  ezist  respeetiDg  the  poasession  of  the  goods  ia  questioii,  it  is  re- 

^^^'^^  quisite  to  shew  the  plaintiff's  title,  and  to  establish  the  ideatiity  of  the  goods. 

When  plaintiff  When  the  plaintiff  has  not  had  actual  possession,  he  must  resort  to  prasf 
told  MMseflsioni  of  his  title  in  order  to  shew  his  right  of  possession :  a»  hj  eridexice  of  the 
he  must  resort  transfer  of  a  ship  by  means  of  the  proper  docaments  (3) ;  or  of  article  to  anj 
to  proof  of  hU    other  chattel  bj  purchase,  where  there  has  been  no  ddiverj  (4) ;  or  of  he 

title  as  exacntor  under  a  will,  where  the  conversion  was  previous  to  the 
taking  of  actual  possession,  which  must  be  proved  by  means  of  the  pro- 
bate (5) ;  or  of  his  title,  as  lord  of  a  manor,  to  a  wreck  or  esttay  vUeh 
has  been  converted  by  the  defendant  before  seizure  by  the  lord.  (6) 
Conflida^g  Where  there  is  a  conflict  as  to  the  title  and  right  of  posseasion  betwea 

*!  parties,  and  that  the  title  of  either  would  prevail  in  the  absence  of  proof  sf 

title  and  right  of  possession  in  the  other,  it  is  usually  necessary  to  go  into  evi- 
dence of  title,  and  it  is  not  sufficient  to  rest  upon  proof  of  mere  poaseasian: 
as  in  cases  of  disputed  titles  between  vendors  and  purchas^ps  of  peraonal 
chattels  or  their  assignees,  or  between  the  sheriff  and  the  owner  of  prapeify, 
or  his  assignees  under  a  commission  of  bankruptcy.  (7) 

In  an  action  of  trover,  where  the  question  was,  whether  gooda  were  the 

property  of  the  plaintiff  alone,  or  jointly  with  J.  S.,  it  was  held,  that  whether 

J.  S.  were  admissible  to  prove  this  fact  or  not,  yet,  as  plaintiff  and  J.  S.  had 

made  joint  orders  for  the  disposition  of  the  goods,  the  plaintiff  alone  eoald 

not  recover.  (8) 

Foeaession  is  ^        Possession  is  primd  facie  evidence  of  property  in  negotiable  inatnunenrta 

^^{f"^^^    Therefore,  in  trover  for  a  bank  note,  it  is  not  a  primd  fade  case  for  the 

perty  in  nego-    plaintiff  to  prove,  that  the  note  belonged  to  him,  and  that  the  defendaat 

tieble  instni-      afterwards  converted  it;  and  the  defendant  will  not  be  called  to  ahew  Ui 

title  to  the  note,  without  evidence  from  the  other  side,  that  he  got  poasusuiaa 
of  it  maldjide%  or  without  consideration.  (9) 

In  trover  for  bank  notes  \o  prove,  that  they  bdoaged  to  the  pkaisrti£( 
the  evidence  was,  that  they  had  been  delivered  out  by  a  banker'a  deA, 
(to  what  person  he  could  not  tell)  in  payment  of  a  check,  which  was  psy- 
able  to  the  plaintiff  or  bearer : — this  was  held  to  be  primd  facie  evidence  of 
property.  (10) 

If  the  plaintiff  has  never  had  possession  of  the  chattel,  or  if  the  contest 
be  not  with  a  mere  stranger,  but  with  one  who  will  succeed  in  his  proof  of 
title  unless  the  plaintiff  can  prove  a  better,  it  is  necessary  for  the  latter  to 

(1)  Taybr  V.  Amy,  1  M.  &  6.  604.  (6)  Smith  r.MUki,  IT.  IL^SO,  F.K& 

(S)  JZcMM  V.  f  reatoff,  8  B.  &  C.  737.  91. 

(3)  3  Stark.  £▼,  3d  ed.  1146.  (7)  3  Stark.  £▼.  3ded.  1147. 

^  Ibid.  (8)  NaUum  y.  Mmddamd,  S  Moor^  lA 


(4) 
(5) 


2  Saund.  47.  (••)    ^udsoH  v.  ffudaom,         (9)  King  v.  JUiiboM,  S  Camp.  5. 
Latch.  214.  eit  GonUm  y.Marpcr,  7  T.  R.  13.         (10)  GncnUnd  v.  Obit,  1  ibid.  551 
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resort  to  stnct  evidence  of  title  (1);  in  fact,  proof  of  the  special  circum-     JBvidsiicx. 
stances  is  essential  in  all  cases,  where  the  plaintiff  claims  by  ?irtae  of  his 
title,  independent  of  actual  possession. 

If  the  action  be  brought  against  a  mere  wrong-doer,  the  mere  fact  of  pos-  Action  against 
session  by  the  plaintifTis  usually  sufficient  evidence  of  title,  notwithstanding  ^^^  ^«««- 
the  plaintiff  claims  under  a  title  which  is  defective,  the  possession  of  property 
being  primd  facie  evidence  of  ownership  (2) ;  and  bare  possession  is  primd 
facie  sufficient  against  a  mere  wrong-doer.  Thus,  one  who  finds  a  jewel  may 
maintain  trover  against  any  one  who  converts  it  except  the  owner  (3) ;  for 
the  title  depending  upon  possession,  however  recent,  must  prevail  against  a 
mere  wrong-doer  who  cannot  rebut  it  So  an  uncertificated  bankrupt  may 
maintain  trover  for  goods  acquired  since  his  bankruptcy,  against  all  but  his 
assignees.  (4) 

The  mere  possession  of  a  ship  by  one  as  owner  is  sufficient  primd  feuxie 
evidence  of  ownership.  (5)  Again,  where  the  plaintiff  had  possession  of  a 
ship  under  a  transfer,  which  was  void  for  want  of  compliance  with  the 
regiMer  acts,  it  was  held  to  be  a  sufficient  title  against  a  stranger,  who  seized 
part  of  the  wreck  of  a  ship.  (6) 

The  consignee  of  goods  landed  on  the  defendant's  wharf  may  prove  his  Consignee  of 
title  by  parol,  although  the  bill  of  lading  indorsed  to  him  cannot  be  received  ^^'^  h^titi 
in  evidence  for  want  of  a  stamp.  (7)  by  paroL 

Where  the  plaintiff  and  defendant  each  claimed  a  horse,  and  the  former  What  is  not 
undertook  to  relinquish  his  claim,  if  the  latter,  who  was  in  possession  of  the  ^nclusive  eri- 
liorse,  would  swear  that  it  was  his,  which  he  did :  it  seems,  that  this  is  not  pe^y.^  ^"^ 
conclusive  evidence  of  property.  (8) 

If  a  plaintiff  in  trover,  to  establish  a  property,  offer  written  evidence, 
-which  he  fails  in  doing,  he  will  not  be  allowed  to  recur  to  and  rely  on  a  mere 
possessory  title.  (9) 

Where  issue  was  joined  upon  a  plea  of  not  guilty  in  trover,  and  the  Defendant  ean- 
plaintiff  having  proved  property,  demand,  and  refusal,  and  the  defendant  of-  u^j^^^f  ^'*r 
fered  to  prove  a  lien :— It  was  held,  not  to  be  admissible  on  this  issue,  under  not  guilty. 
Reg.  Gen.  Hilary  Term,  4  Will.  4. ;  because  such  evidence  would  contradict 
the  inducement  in  the  declaration,  alleging,  that  the  plaintiff  was  pos- 
sessed. (10) 

In  an  action  of  trover  for  household  furniture,  &c.,  where  the  declaration  What  is  eri- 
stated,  that  the  plaintiff  was  possessed  of  the  goods  as  of  his  own  property,  f^^^^lea^  t^ 
the  defendants,  who  were  the  assignees  of  a  bankrupt,  pleaded  1.  that  they  the  plaintiff 
-were  not  guilty  of  the  conversion ;  and  2.  that  the  pldntiff  was  not  possessed  ^"^  ^^^  V^^ 
of  the  goods  as  of  his  own  property  5 — It  was  held  at  Nin  Prius,  that,  in  g^^^  ^  ^f\^ 
order  to  admit  evidence  of  the  rights  of  the  defendants  as  assignees,  on  the  own  property. 
ground,  that  the  goods  were  in  the  order  and  disposition  of  the  bankrupt.  Where  title  of 


(1)  S  Stark.  £▼.  Sded.  1146. 

(2)  fTdfb  T.  Fox,  7  T.  R.  397.  SvUtm  ▼. 
BwAf  2  Taunt  302.  RoberUon  v.  French,  4 
Bast,  130.  Thomat  ▼.  Foyk,  5  Esp.  N.  P. 
C.  88. 

(S)  ArmarTf  ▼.  Ddamirie,  Str.  505.  2 
Saund.  47.  (a.) 

(4)  Webb  ▼.  Fog,  7  T.  R.  391.  and  au- 
tliOTiticB  therein  eited.  FowUr  ▼.  Down,  1 
B.  &  P.  44.  Chippendale  v.  TomUnton, 
CooWs  B,  L.  260^    Bvan9  ▼.  Brown,  1  £8p. 


N.  P.  C.  170.  La  Roche  {Bart.)  ▼.  Wah^- 
man,  Peake's  N.  P.  C  190.  SUh  v.  Oebom, 
I  £sp.  N.  P.  C.  140. 

(5)  Robertson  ▼.  French,  4  East,  130. 

(6)  i^M^toNY.^iidk,  2Taunt.d02. 

(7)  Davk  ▼.  ReymoUe,  I  Stark.  115L 

(8)  Garnet  y.  BaO,  3  ibid.  16a 

(9)  Sheriff  ▼.  Caddl,  2  Esp.   N.  P.  C. 
617. 

(10)  WhiU  ▼.  Teal,  12  A.  &  E.  106. 
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that  diefenee  should  have  been  special)  j  pleaded ;  bot  the  court  of  bcdv- 
quer  were  of  opinion,  that  the  defence  relied  upon  was  evidence  uadertk 
plea,  that  the  plaintiff  was  not  possessed  of  the  goods  as  of  his  ovn  pn- 
perty.(l) 

Upon  a  plea  of  <'  not  possessed  "  in  trover  for  ore  by  the  lessees  of  &  nuDe, 
it  is  sufficient  for  the  plaintiffs  to  prove  their  occupation  of  the  mine  iinn 
which  the  ore  was  dug,  without  shewing  title  in  their  lessors.  Such  oeen* 
pation  being  proved,  it  is  no  objection  to  the  right  of  the  plaintife  to  tTCh 
diet  on  that  issue,  that  the  lease  was  not  executed  by  all  the  parties  unA 
in  the  lease  as  lessors ;  and  the  objection,  if  tenable,  would  only  go  inRdl^ 
tion  of  damages.  (2) 

A  plaintiff  being  possessed  of  the  lease  of  a  messuage,  by  asBignmentde 
livered  it  to  F.,  with  authority  to  raise  money  on.  the  security  of  tk  died 
The  defendant  who  had  advanced  money  which  was  not  repaid^  haviDg  R* 
fused  to  deliver  up  the  deed,  the  plaintiff  sued  him  in  trover: — ItirasbcU, 
that  the  defendant  might  give  these  facts  in  evidence  under  a  plea,  that  the 
plaintiff  was  not  possessed  of  the  deed  as  his  own  property  at 'the  tine  <if 
the  action,  and  that  the  plaintiff  was  not  entitled  to  recover.  (3) 

The  fact,  that  after  a  fiat  had  been  sued  out,  certain  creditors  of  the  bnk- 
rupt  delivered  up  to  the  assignees  goods  which  they  had  received  fronthe 
bankrupt  before  the  fiat,  and  before  the  delivery  of  certain  goods  bjtk 
bankrupt  to  the  defendant,  was  held  not  admissible  evidence  against  d^ 
fendant  in  an  action  of  trover  brought  against  him  by  the  assignees.  (4) 

The  plaintiff  must  prove  that,  whilst  the  property  was  his,  it  came  iototke 
defendant's  possession,  who  converted  it  to  his  own  use.  (5) 

A  conversion  is  the  gist  of  the  action ;  the  manner  in  which  the  gw^ 
came  into  the  hands  of  the  defendant  is  mere  inducement,  and  need  not  W 
proved  (6) ;  but  the  circumstances  under  which  the  chattels  came  into  tk 
hands  of  the  defendant  are  material,  with  a  view  to  evidence  of  acoovtf- 
sion.  If  the  taking  itself  was  tortious,  the  taking  per  se  amounts  to  a  oosfff* 
sion ;  but  if  the  original  possession  was  lawful,  as  by  delivery,  fiodingr' 
bailment,  then  either  direct  proof  of  conversion,  by  evidence  of  sometoctios 
act,  or  indirect  evidence  by  a  wrongful  detention  after  a  dema^fi  and  rdt 
sal,  is  essential.  (7) 

Where  the  plaintiffs  sold  goods  to  T.,  who  paid  for  them,  and  was  to  tike 
them  away,  but  the  defendant  becoming  possessed  of  the  pkce  in  which  tk 
goods  were  deposited,  the  plaintiffs'  attorney,  accompanied  by  T.,  demimU 
them  of  the  defendant,  telling  him,  that  they  belonged  to  the  plaiotii&i  td 
that  they  had  sold  them  to  T. ;  to  which  the  defendant  answered,  that  ke 
would  not  deliver  them  to  any  person  whatsoever,  and  afterwards  tie 
plaintiffs  repaid  the  money  to  T.,  and  brought  trover  against  the  defeodiDt: 

It  was  held,  that  this  demand  and  refusal  were  sufficient  erideoeeof » 

conversion  to  support  the  action,  and  that  a  new  demand  by  the  plsintift 
after  they  had  repaid  the  money  to  T.,  was  not  necessary.  (8) 


(1)  laaae*  v.  Btleher,  8  C.&P.714.     5 
M.  &  W.  1S9. 
.     (2)   Taylor  v.  i\w7y,  1  M.  &  G.  604. 

(S)   Owe*  V.  l^i^Ai,  4  Bin^.  N.  C.  54. 

(4)  Baekhoute  w.Jamett  6  ibid.  65. 

(5)  Horwood  ▼.  Smith,  2  T.  R    750.     2 


Leach,  C.  C.  586:  a.,  et  Tide  Ar«w  ▼,  ft- 
iriek^  5  T.  R.  175. 

(6)  BulL  N.  P.  32.  (i.)  .  . 

(7)  Bmoi  V.  Rm,  1  SaL864.   S*"* 

£▼.  dded.  1156.  •     ,^ 

.     (8)  itortwiiv.  *4*wii9a,5M.A&»»- 
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A  converBion  seems  to  consisU  in  any  tortious  act,  by  which  the  defend-      Evidsmcx. 
ant  deprives  the  plaintiff  of  his  goods,  eitlier  wholly  or  but  for  a  time  (1);  Conversion 
when  such  an  act  can  be  proved,  evidence  of  a  demand  and  refusal  is  unne-  consists  in  any 
cessary  (2)  tortious  act. 

What  act  will  amount  to  a  conversion  when  proved  is  a  question  of  law.  What  act  will 
The  proof  is  either  direct  or  presumptive :  direct,  as  bv  evidence,  that  a  car-  *™o"'i*  ^  f 

-•  -  u     i_  1  ,  .     ,  .       n  .         r^\  ,1       1  1.1      conversion  18  a 

rier  broke  open  a  box  entrusted  to  him  for  carrifige  (3) ;  or  that  he  sold  the  question  of  law. 

goods  (4) ;  or  that  the  defendant  without  authority  forcibly  took  and  carried 

iiway  the  goods  (5),  or  injured  them  (6),  or  consumed  part  of  them — as 

that  the  defendant  drew  out  part  of  the  liquor  (7)  delivered  to  him  to  be 

carried ;  or  caused  the  plaintiff  to  pay  money  for  the  release  of  goods  from 

a  wrongful  distress  (8) ;  or  that  a  carrier  delivered  goods  by  a  mistake  to  a 

third  person  (9) ;  or  that  the  defendant  took  cattle  by  way  of  trespass  and 

drove  them  away.  (10) 

'A  party  may  be  guilty  of  a  conversion  in  dealing  with  goods  as  his  own.  Constructive 
and  preventing  the  owner  from  obtaining  possession  of  them,  although  he  conversion.  . 
has  had  but  a  constructive  and  not  an  actual  possession.  Thus,  the  taking 
an  assignment  by  way  of  pledge,  of  tobacco  lodged  in  the  king's  ware- 
house, from  a  broker  who  had  purchased  it  there  in  his  own  name  for  his 
principal,  and  a  refusal  to  deliver  it  to  his  principal  after  notice  and  a  demand 
made  by  him,  no  other  but  the  person  in  whose  name  it  is  warehoused  being 
able  to  take  it  out,  is  a  conversion.  (11) 

The  ordinary  presumptive  proof  of  a  conversion  consists  in  evidence  of  a  Presumptive 
demand  of  the  goods  by  the  plaintiff,  and  a  refusal  to  deliver  them  by  the  ^^^^^'^ 
defendant  who  has  possession  of  them.  (12) 

This  proof  is  always  necessary  where  the  goods  came  lawfully  into  the  de- 
fendant's possession,  as  by  finding,  or  upon  a  bailment,  or  delivery  by  the 
owner  (13) ;  but  it  is  unnecessary,  where  a  tortious  taking  of  the  goods  can  be 
proved.  (14) 

Previous  to  the  proof  of  a  demand  and  refusal,  evidence  of  the  possession 

by  the  defendant  is  essential  (15) ;  andproof  of  a  possession  by  the  servant 

of  the  defendant  is  insufficient,  unless  it  be  proved,  that  he  was  his  agent  for 

the  purpose,  or  that  the  agent  was  employed  and  the  goods  delivered  in  the^ 

course  of  trade.  (16)     Thus,  a  delivery  to  the  servant  of  a  pawnbroker  in  the 

shop,  is  evidence  of  a  delivery  to  .a  pawnbroker.  (17) 

In  many  instances  proof  of  notice  of  the  particular  circumstances  is  ne-  Proof  of  notice 

when  enentiaL 

(1)  Ke^wortk  v.  HUh  3  B.  &  A.  685.  Saidwin  v.  Gofe,  6  Mod.  S12.     S  Stark.  £v. 

JVC^  {L4nd)  v.  ffeneage,  18  Mod.  519.   BulL  Sd  ed.  1 157. 

K.  P.  45.  (b. )  46.  (a.)  (11)  M'CombU  v.  Datdet,  6  East,  538.     3 

(9)  Fondkk  v.  Cbfffiis,  I  Stark.  173.  Stark.  £v.  3d  ed.  1158.,  vide  Jiaekmm  v.  ^«. 

(S)  2  Saund.  47.  (a.)  <2er«on,  4  Taunt  84.    Bhxam  (fn^.)  v.  Hub^ 

(4)  Ibid.  hard,  5  East,  407. 

(5)  Baldwin  v.  CoU,  6  Mod.   212.     M*  (12)  ITaUinn  v.  CSofe,  6  Mod.  212.,  et  vide 
ComhU  V.  Daviet,  6  East,  540.     Bull.  N.  P.  UPCombie  v.  Davie$,  6  East,  540.     Bloxam 

-44.  (a.)     2  Saund.  47.  (a.)  (Knt)  v.  Hubbard,  5  ibid.  407. 

C6)  2  Saund.  47.  (a.)  -    (13)  Bruai  r.  Bat,  1  Sid.  264.    Nixon  v. 

(7)  Biehardton  v.  Atkinmm,  Str.  576.  Mvl^    Jenkim,  2  Hen.  Black.  135. 

yrave  ▼.  Ogden,  Cro.  Eliz.  219.  (14)  Baldwin  v.  Cob,  6  Mod.  212.     BmA- 

(8)  Skipwiek  v.  Blanehafd.  6  T.  R.  298.       with  ▼.  EUe^,  Ckyt  112.  pi.  191. 

(9)  rami  V.  HarhMe,  Pwke*8  N.  P.  C.         (15)  Bull  N.  P.  44.  (a.) 

08.      Z>v/VwN«  ▼.  HaiMuvn,  3  Taunt.  1 17.         (16)  Jtmu  v.  Hart,  2  Salk.  441. 
S^ad*  ▼.  Bof^AT,  R.  26a  (17)  Ibid.     3  Stark.  Ev.  Sd  ed  1161. 

<10)  Brwtn  ▼.  Jtoe,   1  Sid.  264.,  et  vide 
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EviDiMci.      cessaiy,  in  order  to  shew,  that  the  act  of  the  defendant  amounts  to  a  eon- 

Tersion.     Thus,  where  an  agent  has  the  goods  of  his  principal  in  his  cu»- 

tody,  and  delivers  them  according  to  the  order  of  the  principal,  withoit 

notice  of  a  previous  transfer  by  the  principal,  he  is  not  guilty  of  a  convtf* 

sion.  (1) 

Sale  of  a  mare        Where  a  mare  was  distrained  damage  feasant  by  A.,  and  detained  is  tke 

Tsm  *^\%9   P^™^  ^y  ^®  pownd  keeper  R.  for  several  days,  and  B.  supplied  the  mare  vitfc 

a.  4.  '  food  while  in  the  pound,  and  A.  and  B.  joined  in  selling  the  mare  for  the 

keep  :*— It  was  held,  in  an  action  of  trover  by  the  owner  of  the  mareagiiiit 
A.  and  B^  that  if  they  band  fidt  and  honestly  intended  to  sell  the  niR 
under  stat  5kQ  Will.  4.  c  59.  s.  4.  (the  Cruelty  to  Animals  Act),  thej  voe 
entitled  to  notice  of  action,  and  to  have  the  venue  laid  in  the  proper  ooutj; 
but  on  these  facts  the  judge  would  not  nonsuit,  but  left  it  to  the  jory  ti 
say,  whether  the  defendants  meant  bond  fidt  to  act  upon  the  prorinoii' 
that  statute,  and  that  if  they  did^  the  defendants  were  entitled  to  their 
verdict  (2) 
Proof  of  a  de-  In  some  instances  proof  of  a  demand  is  necessary,  in  order  to  8liew,lhi( 
"''^  a  detention  originally  legal  became  illegal.  (8) 

The  receipt  of  the  money  does  not  amount  to  a  convenaon,  for,  uu 

demand,  the  defendant  may  have  no  reason  to  consider  the  plaintiff  eolitM: 

and  until  the  demand  be  made,  it  is  uncertain,  whether  be  may  oot  ^ 

CoUmtTe  sale     the  transaction.  (4)     So,  likewise,  where  a  trader  made  a  eolloaife  oka 

ef/ofUank-**'*  g»o<>^  ^^  ^®  ®^*  ®^  bankruptcy,  it  was  held,  that  the  assignees  io  twiff 
ruptey.  against  the  vendee  must  prove  a  previous  demaad  and  refusal  (5)»  ^  beci*^ 

they  might  either  affirm  or  disaffirm  the  contract ;  and  if  they  limiht 

proper  to  disaffirm  it,  they  ought  to  have  demanded  the  goods."  Wheft 

goods  have  been  pawned  to  secure  an  advance  of  money  in  an  usono* 

contract,  the  owner  cannot  recover  the  goods  in  trover^  withoot  teodcnt 

the  money  and  legal  interest  (6),  upon  the  general  equitable  principlei  thit 

he  who  seeks  equity  must  do  equity.  (7) 

CoiiTenion  of         In  trover  for  a  landau,  proof  of  a  demand  of  the  landau,  and  non  defiftfT 

a  laodaiL  Jq  pursuance  of  it,  is  evidence  of  a  conversion.  (8) 

Party  haying  a.     If  one  having  a  lien  upon  the  goods,  when  they  are  demanded  of  hA 

hen,  "^^^8^^^  daim  to  retain  them  upon  a  different  ground,  making  no  mention  of  tk«  ^ 

right  trover  may  be  maintained  against  him  without  evidence  of  any  tender  wo^ 

been  made  of  the  amount  of  his  lien.  (9) 
Bailor  not  Where  the  captain  of  a  ship  who  had  taken  goods  on  freight,  and  dtfat" 

^^'°«^^**"  to  have  a  lien  upon  them,  delivered  them  to  a  bailee ;  and  the  resl  af«J 

demanded  them  of  the  latter,  but  who  refused  to  deliver  them  without  the 

directions  of  the  bailor: — It  was  held,  that  the  bailor  not  harin^tfj^ 

upon  the  goods,  the  refusal  was  a  sufficient  conversion.  (10) 

Vendor  of  In  ThompMon  v.  7Vat/(ll)  it  appeared,  that  a  vendor  shipped,  1>J^ 

goods  againat     of  the  vendee,  goods  which  by  the  bill  of  lading  were  consigned  to  a  thii^ 

.  (1)  ScMby  ▼.  rynsM,  K.  B.  H.  T.  1825.  (6)  FlJtzni^  ▼.  GwS&m,  1  T.  B. '».   ,, 

cit  S  Stark.  Et.  Sd  ed.  Ilea  ji.     €>gU  ▼.  (7)  Ibid^  et  vide  Botaaqwd  ▼./«*** 

Aikkuom,  S  Taunt  759.  S8  Vin.  Abr.  Usury,  S15.  [Q.].           ^ 

(2)  Mamm  w.  Nnokmd,  9  C.  &  P.  575.  (8)  Watkhu ▼.  WocBt^,  Gow'*N.F.U»> 

(S)  Jbmuw.Fori,  9 B.  AC 764. po§t,^  10.  (9)  BoardmoM  w.  SiB,  1  Cv^^^^A 

(4)  3  Stark.  £▼.  3d  cd.  Ilea    .  (10)   WUmm^.AMkrtom,\B.kif-^ 

(5)  Per  eur.  m  McM  ▼. /ttiUsM,  S  Hen.  (11)  9  D.&  R.  31.    SKkCSS.  ^^ 
BUek.  135.  ft  P.  334. 
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person  at  a  foreign  port ;  before  the  vessel  sailed,  (he  vendee  stopped  pay-      EnusNCK. 
tnent,  and  the  vendor  thereupon  demanded  the  goods  of  the  captain,  without  ^  ^^  ^ 
tendering  freight  or  expenses  of  unshipping ;  butthe  captain  refused  to  deliver  veste]. 
the  goodsy  because  he  had  signed  a  bill  of  lading  for  the  consignee : — which 
was  held  to  be,  sufficient  evidence  of  a  conversion  to  maintain  trover  at  the 
.suit  of  the  vendor. 

A  defendant  received  from  A.  some  bacon,  the  property  of  a  bankrupt.  Property  of  a 
and  the  messenger  under  the  commission  asked  him,  if  he  had  not  got  bankrupt. 
-  «ome  bacon  of  the  bankrupt's ;  to  which  he  replied,  that  he  had  some  belong- 
ing to  A. ;  upon  which  the  messenger  desired  him  to  take  care  of  it,  and 
.  not  to  part  with  it»  as  more  would  be  heard  of  it ;  afterwards  the  defendant 
allowed  the  baeon  to  be  returned  by  A.  to  the  person  from  whom  A.  had 
.  received  it : — It  was  holden,  that  this  was  evidence  of  a  conversion.  (1) 

In  the  case  of  husband  and  wife,  if  the  husband  alone  sue,  he  must  prove  Convernon  by 
a  conversion  of  the  goods  of  the  wife  after  marriage.  If  the  husband  and  busband  and 
wife  join,  they  can  prove  a  conversion  of  the  goods  (which  were  the  wife's 
aole  property)  either  before  or  after  marriage.  (2)  In  an  ^U^on  against  the 
husband  and  wife,  the  plaintiff  must  prove  a  conversion  by  the  wife  before 
■sarriage,  or  a  joint  conversion,  or  a  conversion  by  the  wife  alone  after 
marriage  (S),  according  to  the  allegations  in  the  declaration.  But  proof  of 
a  conversioa  by  the  husband  alone,  will  warrant  a  verdict  against  himself 
alone,  although  it  be  alleged,  that  they  jointly  converted  the  goods  to  their 
own  use.  (4)  A  dedaration  against  husband  and  wife  for  converting  the 
plaintiff's  goods,  is  supported  by  proof  of  any  joint  act  by  which  the  plaintiff 
was  deprived  of  his  property.  (5) 

Proof  of  <iemand  and  refusal  by  an  agent  acting  in  the  course  of  his  em-  Conrenion  by 
ployment,  is  evidence  of  a  conversion  by  the  principaL    Thus,  proof  of  a  ^  >gent 
demand  on,  and  a  refusal  by,  the  servant  of  a  pawnbroker,  who  answers, 
that  he  has  lost  the  goods,  is  evidence  of  a  conversion  by  the  master.  (6)  So 
(he  sheriff  is  liable  for  a  conversion  by  hb  bailiff,  and  so  are  all,  who  indem- 
nify the  sheriff.  (7) 

In  trover  against  several  defendants,  all  cannot  be  found  guilty  on  the  Seyeral  defend- 
eame  count,  without  proof  of  a  joint  conversion  by  all ;  therefore,  where  jn*"  cannot  b^ 
the  pbdatiff  brought  trover  for  goods  against  A.  and  B.  bankrupts,  and  C.  and  the  same^unt? 
D.  their  assignees,  and  proved,  that  the  bankrupts,  before  the  bankruptcy,  without  proof 
receiFed  and  afterwards  disposed  of  the  goods  by  way  of  pledge,  having  no  ^^,^1^*  ^"" 
authority  so  to  do ;  and  that  the  assignees,  after  the  bankruptcy,  took  pos- 
aeasion  of  the  goods,  and  refused  to  deliver  them  to  the  plaintiff  on  demand ; 
and  the  jury  found  aU  the  defendants  guilty,  there  being  only  one  count 
in  the  declaration :— It  was  holden,  that  the  evidence  did  not  warrant  such 
finding.  (6) 

Where  A.  purchased  goods  of  B.  for  C,  who  gave  A.  his  acceptance  for 
their  amount ;  and  C.  having  become  bankrupt,  A.  proved  the  acceptance 
under  the  commission,  and  afterwards  returned  the  goods  to  B.,  on  which 

(1)  Hawhn  ▼.  Dmm,  I  C  &  J.  413.  519.  v.  F^dMit,  YeW.  166.    Bull  N.  P.  46.  (a.) 

(3)  2  Saond.  47^  (a.)  SmaUty  v.  Kerfooi,  Str.  1094.     Andr.  245, 
.    (S)  Ibid.  3  Stark.  Et.  3d  cd.  1163. 

(4)  Dn^mr  ▼.  jFUSUf,  Ydv.  165.     Anon,  (6)  JaH9$  ▼•  Hart,  S  Salk.  441. 
1  y«ot  S4.  (7)  3  Stark.  Ev.  3d  ed.  116.S. 

(5)  Kt^warA  v.  HU^  3  B.  &  A.  6BS^  (8)  NleeB  r.  Gkmut,  1  M.&  a  588. 
vide  Btny  v.  Nevyt,  Crou  Jae.  661.     Dt^mt 
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When  not  re- 
quisite to  pro- 
duce a  power 
of  attorney. 


Where  judg- 
ment against  ai- 
signees  of  a 
biuikrupt,  as 
well  as  the  writ 
of  execution, 
must  be  proved. 


Whether  a 
deed  of  assign- 
ment be  frsu- 
dulent  or  not» 
is  a  question 
ibr  the  Jury. 


When  lease 
roust  be  pio- 
dueed. 


Kotiee  to  pro« 
duoe. 


Proof  of  no- 
tice. 


TROVER. 

C*'b  acceptance  was  destroyed ; — it  was  decided,  lo  an  actioB  of  trorerbr 
tlie  assignees  of  C,  that  the  jury  were  warranted  in  finding,  that  A.  and  & 
had  been  guilty  of  a  joint  conrersion.  (!) 

Where  a  written  demand  in  trover  made  by  A.  B^  stated,  that  he  held  tk 
phiintiff's  power  of  attorney ;  and  the  defendants'  attorney  said,  in  the  pR- 
sence  of  the  defendants,  that  he  would  admit  the  service  of  the  demaad  aid 
tender  of  the  charges,  but  that  the  defendants  declined  to  deliver  the  goods, 
and  would  leave  A.  B.  to  seek  such  remedy,  as  the  law  woold  give  lum:-* 
It  was  held,  that  it  was  not  necessary  on  the  trial  of  the  cause  to  prodiv 
the  power  of  attorney.  (2) 

In  trover  by  the  assignee  of  a  sheriff  against  the  assignees  of  a  bsakniiti 
for  taking  goods  which  the  former  claimed  under  an  ezecntioH  iiMcd 
against  the  bankrupt's  effects  before  the  bankruptcy : — It  was  held,  ^ 
such  assignee  must  prove  the  judgment  against  the  assignees  of  the  bisk* 
rupt  as  well  as  the  writ  of  execution,  unless  it  appeared  from  the  neoid 
or  judge's  notes,  that  the  defendants  were  the  assignees  of  the  baak- 
rupt  (S) 

If  a  person,  expecting  that  a^fierifiteias  will  be  sued  out  against  him,  w^ 
an  assignment  by  deed  of  his  goods  to  trustees  for  the  benefit  of  hh  en- 
ditors,  and  the  goods  be  afterwards  taken  under  the  Jieri  facm^  ud  « 
action  of  trover  for  them  be  brought  against  the  sheriff  by  the  sasigDeeii  it 
will  be  a  question  for  the  jury  under  all  the  circumstances,  whether  the  deed 
was  fraudulent  or  not ;  that  is,  whether  it  was  bond  fide  meant  to  coovef 
the  goods  to  the  trustees  for  the  benefit  of  the  creditors  generally,  orvbe- 
ther  it  was  a  pretext  only,  and  the  goods  were,  notwithstanding  the  deed, 
really  to  belong  to  the  assignor;  and  this  is  a  question  of  fact,  and  sot  t 
question  of  law.  The  fact,  that  a  deed  of  this  kind  was  executed  with  la- 
tent to  avoid  a  particular  execution,  does  not,  in  point  of  law,  make  it  ^\ 
neither  will  the  fact  of  the  assignee  remaining  in  possession,  aceoitHng  ^ 
the  terms  of  the  deed,  set  it  ups  if  the  jury  think,  that  the  deed  van 
fraud.  (4) 

Where  the  carriage  of  A.  being  on  the  premises  of  B.  was  seiied  bjC* 
for  rent  due  by  B.  to  his  landlord  D. ;  and  in  an  action  of  trover  broafkt 
by  A.  against  C,  a  witness  proved,  that  B.  had  held  the  premises  of  IX  fv 
more  than  a  year,  but  that  he  had  a  lease  of  them : — It  was  hdd,  tlMl  the 
lease  must  be  produced  and  given  in  evidence,  and  thait  B.'s  acqoieac^ 
in  the  distress  would  not  dispense  with  such  proof.  (S) 

There  is  no  occasion  to  give  notice  to  produce  a  mere  notice;  fortki 
copy  of  a  notice  is  itself  deemed  an  original,  and  may  be  given  in  eridese^ 
with  proof  of  service,  without  notice  to  produce  the  eoonterpsii  deli* 
vered.  (6) 

In  an  action  of  trover  it  is  not  necessary  to  give  notice  to  produce  a 
written  demand  of  the  thing  for  which  the  action  is  brought  (7) 

In  trover  for  the  certificate  of  a  ship's  registry,  the  certificate  nisy  be  [Hpovcd 


(1)  Bobmm  v.  Akxamder,  1  M.  &  P.  448. 
(8)  Lewekart  ▼.  Cooper,  7  C.&  P.  119. 
(S)  Glatur  v.   Ev,    1    Biog.  209.      6 
Moore,  46. 

(4)  iZJcAct  ▼.  Bvmu^  9  C  &  P.  640. 

(5)  Shgpiierd  ▼.  Caft,  5  ibid.  418. 


(6)  OoRimg  ▼.  Ttrwttk.  6  &  &  C  S9^ 
Smritet  v.  EMhard,  4  £q>.  N.  P.  C  *(°^ 
Gctiub  ▼.  Damen,  S  ibid,  4JS5. 

<7)  Hammomd  v.  Fhmk,  Pleikt's  N.  r.  <- 
2SS.li. 
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by  the  production  of  the  registry  from  which  it  was  copied,  though  no  notioe      E?id«kci. 
be  given  to  produce  the  certificate  itself.  ( 1 )  #  ' 

If  a  verbal  demand  and  a  demand  in  writing  be  made  at  the  same  time 
for  the  purpose  of  bringing  an  action  of  trover,  and  the  one  have  no  refer- 
ence to  the  other,  evidence  of  the  verbal  demand  is  sufficient,  without  the 
production  of  the  writing.  (2) 

If  the  required  instrument  be  in  court  at  the  time  of  the  trial,  although   Party  refusing 
no  notice  be  given  to  produce  it,  the  court  would,  it  seems,  allow  second-  1^,^"^"* 
ary  evidence  of  it,  if  the  party  in  whose  possession  it  is,  refuse  to  have  it 
given  in  evidence.  (3) 

In  trover  for  a  bond,  the  plaintiff  will  be  allowed  to  give  parol  evidence  Pa«>l  evidence 
of  it,  to  support  the  general  description  of  the  instrument  in  the  declaration,  °^*  '^^ 
without  giving  notice  to  produce  the  original.  (4) 

And  where  the  plaintiffs  sued  in  trover  for  goods,  of  which  they  alleged  Contract  by 
they  had  been  deprived  by  fraud  in  the  defendants'  agent,  it  was  held,  that  »««>*^8o«i«. 
they  might  prove  the  contract  made  by  the  agent,  without  calling  him  as  a 
witness,  although  the  defendants  were  not  privy  to  the  fraud.  (5) 

A  conversion  is,  it  seems,  a  presumption  which  in  point  of  law  a  jury  Insuppicicnt 
ought  to  malce  from  such  evidence,  unexplained  by  circumstances ;  but  it  is  f^^^^  ®' 
a  presumption  in  law  and  fact ;  and  if  the  jury  simply  find  the  fact  of  a  de-  ^^^  ^i^'^* 
mand  and  refusal,  the  court  cannot  infer  a  conversion.  (6)  court  cannot 

But  it  seems,  in  general,  evidence  of  some  tortious  act  is  essential  to  a  *?fe'  •  conver- 
conversion,  and  that  it  is  not  sufficient  to  prove  a  mere  nonfeasance.  (7) 

The  mere  taking  away  and  destroying  a  part  of  the  property,  which  is  in  tortiouirart  L- 
tbe  hands  of  a  bailee,  who  may  deliver  up  the  rest,  is  not  a  conversion  sential. 
of  the  whole,  so  as  to  enable  the  party  entitled  to  maintain  trover  for  the  Taking  away 

whole.  (8)  "^  destroying 

^    ^ ,  a  part  of  tbe 

Where,  in  trover  for  a  deed,  the  evidence  of  conversion  was,  that  when  property. 
the  deed  was  demanded  from  the  defendant,  he  said  he  would  deliver  it  up ;  Deed  in  tbe 
but  that  it  was  then  in  the  hands  of  his  attorney,  who  had  a  lien  upon  it:—  ^^^^"  •*" 
it  was  held  insufficient  (9) 

On  a  demand  of  goods  by  the  real  owner,  the  defendant  refused  to  deliver  Goods  under 
them,  stating  as  his  reason  for  the  refusal,  that  they  had  been  attached  in  ^  attachment 
his  hands  by  a  foreign  attachment  in  a  suit  against  a  third  party,  from  whom 
he  had  received  them  as  his  own,  which  was  the  fact : — It  was  held,  that 
there  was  no  evidence  of  a  conversion*  (10) 

Where  a  defendant  in  an  action  of  trover  stated,  that  he  sold  the  property  Selling  pro- 
in  question  on  the  plaintiff's  account,  it  was  holden  not  to  be  primd  Jade  P^^  ^  *^* 

.7  -  .        A,,v  r  J  count  of  an- 

evidence  of  a  conversion.  (11)  otber. 

In  an  action  of  trover  against  the  defendant  for  not  delivering  some  wine  Third  party 
deposited  with  her  by  way  of  security  for  an  advance  of  money,  it  was  held,  ''Btai^g  p<»- 

(1)  Buthn  v.Jarrattf  S  B.  &  P.  143.  Com  dd  CkattcOor,  ^  de  Oxford,  10  Co. 

(d)  SmdK  T.  YomnQy  1  Camp.  439.  57.     2  Rol.  Abr.  Triall  (&),  693.     SmiA  v. 

(3)  Roed.ira&faMv.^arwy,4Burr.2484.  ilfr£k«,  1  T.  R.  478.     3  Stark.  £v.  3d  ed. 

(4)  HwD  ▼.  HcO,  14  East,  974.     Sctitt  ▼.  1161. 

JbfWf,  4  Taunt  865.     CoBing  ▼.  Tnweek,  6        (7)  JSromley  ▼.  CoxweO,  9  B.  &  P.  438. 
B.  &  C.  398.     Cowtm  ▼.  Jbrahamt,  1  Esp.         (8)  tWIpott  ▼.  Kelk^,  8  A.  &  £.  106. 
N.  P.  C.  50.  (9)  Smith  ▼.  Fotrng^  I  Camp.  439. 

(5)  Jrtfing  ▼.  MoOp^  7  Bing.  543.     5  M.         (10)  FerraB  ▼.  JSoMmom,  9  C.  M.  &  R. 
ft  P.  380.  495.    4  DowL  P.  C.  948.     1  Gale^  944. 

(6)  Aftrcs   V.   SoUbay,  9  Mod.  949.     Le        (11)  Engiuk  v.  CkttHtr$f  2  Stark.  80. 
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Eviotvci; 


Persons  repre* 
seniing  that 
they  acted  by 
the  commands 
of  the  defend- 
ant. 

Refusal  to  de- 
liver property 
to  assignees. 


Receipt  of  bills 
of  exchange. 


Papers  in  the 
bands  of  an  at- 
torney. 


COMPBTINCT 

or  WinnEst.(6) 


Witness  to 
prove  property 
in  himself. 


Assignees  of 
bankrupt. 


that  it  wa*  not  sufBcient  evidence  of  a  coDversioo  to  shew,  that  her  son,  wlur 
actid  as  her  general  agent,  refused  to  give  it  up ;  and  that  it  was  neoeMij 
to  prove,  that  such  agent  acted  under  a  speciid  direction,  in  order  to  ma^ 
the  defendant  liable.  (1) 

In  trover  to  recover  the  value  of  a  quantity  of  bricks,  evidence  tliat  nes 
fetched  them  away,  saying,  that  they  were  ordered  by  the  defendant  so  to 
do,  and  that  his  name  was  painted  on  the  cart  in  which  they  were  taken,  v 
not  evidence  to  go  to  a  jury  to  connect  the  defendant  with  the  taking  tben 
away.  (2) 

Where  A.,  as  broker  for  B.,  sells  goods  which  are  in  A-'s  custody  to  C, 
to  be  paid  for  by  the  acceptance  of  D. ;  and  upon  the  insolvency  of  Dt  A. 
obtains  from  C.  an  order  to  sell  the  goods  and  apply  the  proceeds  to  meet 
the  acceptance  ;  and  C.  becomes  bankrupt ;  and  A.  delivers  the  goods  to  B. 
who  subsequently  returns  them  to  A.,  after  which  they  are  demanded  by  the 
assignees  of  C. ;  the  jury  or  the  court,  upon  a  special  case,  may  infer  the 
adoption  by  B.  of  the  act  of  A.  in  obtaining  the  order,  and  neither  tkc 
delivery  of  the  goods  to  B.,  nor  the  refusal  to  deliver  them  to  the  assignees, 
amounts  to  a  conversion.  (8) 

Where  bills  of  exchange  were  delivered  by  a  trader  in  conteroplatioD  of 
bankruptcy  to  a  creditor,  with  a  view  of  giving  him  the  preference,  and  the 
amount  due  on  the  bills  was  received  by  him  after  the  bankruptcy:— H 
was  holden,  in  an  action  of  trover  by  the  assignees  to  recover  the  bilk,  thit 
the  receipt  of  the  money  was  not  a  conversion,  and  therefore  it  was  neoesuf 
for  them  to  prove  a  demand  and  refusal  before  the  bills  became  doe.  (4) 

The  widow  and  administratrix  of  an  insolvent,  being  applied  to  by  ^ 
assignees  for  some  papers  that,  had  been  in  his  possession  at  the  time  of  b 
decease,  answered,  that  they  were  in  the  hands  of  her  attorney : — Itva* 
held,  not  to  be  sufficient  evidence  of  a  conversion  to  sustain  an  actioD  of 
trover.  (5) 

In  Ward  \.Haydon(y)  it  was  ruled  by  Lord  Kenyon  at  Nisi  PrinSitkit 
the  defendant  in  an  action  of  trover,  who  had  suffered  judgment  tiydefioit. 
was  a  competent  witness  for  his  co-defendant  who  had  pleaded  notgnilty; 
and  his  lordship  observed,  that  by  reason  of  the  judgment  by  default,  the 
cause  was  at  an  end  with  regard  to  the  witness,  that  he  was  not  liable  to  the 
costs  of  the  issue  tried  against  the  other  defendant,  and  was  not  hJflwtf 
released,  whatever  might  be  the  event  of  that  issue.  (8) 

In  Ward  v.  Wilkin9on(9)  it  was  decided^  in  an  action  of  trover  for  goodi 
in  the  defendant's  possession,  which  were  claimed  by  the  plaintiff,  that  & 
witness  was  competent  to  prove,  that  the  goods  belonged  to  him,  and  had 
been  fraudulently  obtained  from  him  by  the  plaintiff,  because  the  refdiet 
could  not  be  evidence  for  or  against  the  witness  in  any  subsequent  actioa 

In  an  action  of  trover  by  assignees  of  a  bankrupt  for  goods  in  the  ptv 
session  of  the  defendant,  who  had  obtained  them  under  a  sale  fhmi  die 
bankrupt  (the  validity  of  which  transaction  the  pliaintifi  disputed),  a  third 


(1)  i\)<;<oiiMrv.2>aws(m,Holt'sN.F.C.S83. 
(S)  Everett  ▼.  Wood,  1  C.  &  P.  75. 

(3)  BaUty  ▼.  CuherwO,  2  M.  &  R.  564. 
8  B.  &  C.  448. 

(4)  /ones  ▼.  Fort,  9  B.  &  C.764.     4  M.  & 
R.547. 

'  (5)  Gmo<  V.  ITitfAes,  2  Bing.  N.  C.  448. 


(6)  Anti,  1711— 1792.  tit  Etibwo- 

(7)  2  Esp.  N.  P.  C  55S.  Wvdi.ff'^ 
Peake's  Add  Cas.  126.,  ttitUeeiii^W 
— 1792.  tit  Etidkvci. 

(8)  Vide  etiam  CSit^mMDi  v.  Gmm,  > 
Camp.  833,334. «. 

(9)  4B.&  A.4ia 
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peraon  was  held  eompetent  for  the  defendant  to  prove,  that  the  goods  be-      Evidkiccx. 

longed  neither  to  the  plaintiff  nor  to  the  defendant,  but  to  himself.  (I) 

Where  a  party,  who  had  been  employed  by  the  plaintiff  to  procure  a  bill  Party  em- 

of  exchange  to  be  discounted,  lodged  it  instead  with  the  defendant,  as  a  secu-  PWed  to  pro- 

..     «         J  ,  ,  J       ^      ,       -   ^      °        ,  ,    , ,        1  .  cure  the  dw- 

my  tor  a  debt  due  to  the  defendant,  he  was  held  to  be  a  competent  witness  counting  of  a 

for  the  plaintiff  in  an  action  of  trover  brought  by  the  plaintiff  for  the  reco-  ^i^^* 

Tery  of  the  bill.  (2) 

In  an  action  of  trover  for  goods,  the  party  who  sold  them  to  the  plaintiff.  Vendor  of 
on  an  understanding,  that  if  they  were  not  paid  for,  they  were  to  be  re-  f^o^ 
turned,  is  a  oompetent  witness  for  the  plaintiff,  although  he  has  not  been 
paid,  and  the  plaintiff's  succeeding  in  the  action  will  enable  him  to  have 
them  back.  (8) 

In  I^  V.  CuUinff  (4)  it  was  decided  in  an  action  of  trover  for  a  horse 
alleged  to  be  the  plaintiff's  property,  that  a  witness  was  competent  to  prove, 
on  the  part  of  the  defendant,  an  agreement  between  the  plaintiff  and  the 
witness,  that  the  latter  should  take  the  horse  as  a  security  for  a  sum  of 
money  due  to  him  from  the  plaintiff,  and  should  sell  it,  if  the  money  were 
not  repaid  on  a  certain  day ;  and  that,  on  default  of  payment,  the  witness 
sold  the  horse  to  the  defendant  An  objection  was  taken  against  the  witness, 
that,  by  selling  the  horse,  he  had  warranted  it  to  the  defendant  to  be  his 
property,  to  whom  he  would  be  liable  over,  if  the  plaintiff  succeeded  in  the 
action:— -But  Chief  Justice  Mansfield  observed,  "I  cannot  possibly  see 
any  objection  to  his  proving  it,  for  as  between  the  witness  and  the  plaintiff, 
or  the  witness  and  the  defendant,  the  verdict  which  is  obtained  upon  his 
testimony  in  this  cause,  will  be  of  no  avail  to  him.'' 

In  trover  for  a  deed,  which  defendant  admitted  he  detained  at  the  request  Declaration  of 
of  J.  S.,  and  in  the  detention  of  which  the  latter  was  actually  interested:—*  ?*-^*'!£I°  *^ 
It  was  held,  that  the  declarations  of  J.  S.  in  favour  of  plaintiff's  claim  were  perty  to  be  re- 
admissible  in  evidence,  but  that  he  was  properly  rejected  as  being  an.  ia-  ^*i°^ 
competent  witness.  (5) 

In  trover,  damages  are  the  sole  object  of  the  action ;  but  special  damages  PAMAon. 
are  not  recoverable,  if  not  laid  in  the  declaration.  (6)  Damagei  the 

*^  The  general  rule  in  trover  (7)  is,  that  the  damages  are  measured  by  the  gj^ 
value  of  the  thing  taken ;"  and  if  the  defendant  only  plead,  that  he  did  not 
convert  the  goods,  his  counsel  will  not  be  allowed  to  cross-examine  the 
plaintiff's  witnesses,  to  shew  in  mitigation  of  damages,  that  the  goods  taken 
really  belonged  to  a  third  person*  (8) 

In  trover  the  jury  are  not  limited  to  find  as  damages  the  mere  value  of  Jury  not 
the  property  at  the  time  of  the  conversion,  but  they  may  find  as  damages,*  the  u^jul^jl^^h 
▼alue  at  a  subsequent  time,  in  their  discretion.  (9)  mmvidueof 

By  Stat  S  &  4  Will.  4.  c  42.  s.  29. ''  the  jury  on  the  trial  of  any  issue,  or  on  ^«  P«>P«rty,  at 
any  inquisition  of  damages,  may,  if  they  shall  think  fit>  give  damages  in  the  oonvenion. 
nature  of  interest  over  and  above  the  value  of  the  goods  at  the  time  of  the  gtat.  s  &  4 
conversion  or  seizure  in  all  actions  of  trover."  Will.  4.  e.  4S 

8.89. 


(1)   Ward  T.  mUdntoM^  4  B.  ft  A.  410.  (5)  Harritam  r.  VaUanet,  1  Bing.  45.     7 

Nix  V.  Cutting^  4  Taunt  18.     Doe  d.  BaA  Moore,  »04. 

V.  Ctarke,  3  Bing.  N.  C.  4S9.  (6)  Effan»  ▼.  Levis^  3  DowL  P.  C.  880. 

(8)  Faneouri  ▼.  BmU,  1  Bing.  N.  C  681.  (7)  Ptr  Patteson  J.  in  FUuk  v.  Bhmni 

(3)  Bank$  w.  Kmm^  8  C.  &  P.  597.  {BorL)  7  C.  &  P.  478. 

(4)  4  Taunt.  18.  (8)  Ibid. 

(9)  GrmuMg  w.  mOUtmih  I  Md.  695. 
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Coal  mines. 


Disbursements 
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The  acceptance  of  part  does  not  aflfirm  the  taking  so  as  to  wave  the  tort, 
hv4  the  amount  received  will  go  in  reduction  of  dan»^e9.(I) 

In  an  action  of  trover,  the  plaintiff  cannot  it  seems  recover  damaga  iv 
the  deterioration  of  the  property  while  detained  by  the  defendaBt(9) 
Special  damage^  however,  may  be  recovered  in  trover,  if  laid  in  the  deeia^ 
ation.  Therefore,  where  in  trover  for  a  hone  it  was  laid,  as  special  dtmige) 
that  the  plaintiff  was  obliged  to  hire  other  horses,  it  seems,  that  the  mosit 
of  the  damages  should  be  the  value  of  the  plaintiff's  horse  when  taken,  isd 
the  sum  he  paid  for  hire,  deducting  what  would  have  been  the  eipentt  of 
keeping  his  own  horse  for  the  time.  (3) 

In  trover  for  an  unstamped  guarantee  mutilated  by  the  defendant,  the 
plaintiff  is  entitled  to  such  damages,  as  he  might  have  recoveied  in  aa  actioi 
on  the  guarantee.  (4) 

A.  having  been  bail  for  D.  went,  accompanied  by  B.  and  C,  to  tk 
lodgings  of  D.,  telling  her  that  B.  and  C.  were  sheriff  s  officers,  who  woold 
take  her  to  jail  if  she  did  not  give  him  security  for  his  debt.  B.  sod  C 
were  not  officers,  and  had  no  authority  to  take  D.  D.  gave  A  a  Domber 
of  articles,  and  signed  a  paper  stating,  that  the  articles  were  deposited  witi 
A.  for  security,  and  that  he  might  sell  them  if  he  was  not  paid  in  forty-two 
days :  — It  was  held,  that  D.  might  recover  the  value  of  the  articles  in  trorer; 
and  that  as  B.,  C,  and  D.  acted  in  concert,  the  verdict  must  pass  agvi^ 
all  three,  although  it  appeared,  that  C.  and  D.  never  had  any  of  tk 
goods.  (5) 

In  trover  for  a  lost  bank  note,  the  acceptance  of  part  of  the  prodaoedoa 
not  affirm  the  taking,  so  as  to  wave  the  tort,  but  the  amount  received,  viB 
go  in  reduction  of  damages.  (6)  And  where  A.,  as  a  cloak  for  an  usoiio* 
loan,  purchased  malt  of  B.  for  ready  money,  which  he  immediately  raoU 
to  B.  at  an  advanced  price  payable  in  bills,  the  malt  to  be  hdd  by  A.  v> 
security ;  and  B.  having  demanded  the  malt,  without  paying  the  bitt^  tk 
court  held,  that  he  might  recover  in  trover  the  full  value  of  the  malt,  witM 
deduction  or  recouper  of  the  money  received  by  him  up<m  the  simaliicd 
sale.  (7) 

In  trover  for  a  bill  of  exchange,  the  damages  are  to  be  calculated  aeeorf* 
ing  to  the  amount  of  the  principal  and  interest  due  upon  the  bill  at  the  liaK 
of  the  conversion.  (8) 

Where  the  owner  of  adjoining  land  had  worked  coal  mines  within  tiie  hid 
of  the  plaintiff,  it  was  holden  (9),  that  the  plaintiff  being  entitled  to  tk 
coals  as  chattels,  the  proper  estimate  of  damages  was  the  value  of  the  cow 
when  procured  without  deducting  the  expense  of  acquiring  them. 

In  an  action  of  trover  by  the  assignees  of  a  bankrupt  against  an  ss^ 
tioneer  who  sold  the  bankrupt's  property,  the  auctioneer  should  be  alio**^ 
any  sum  that  he  has  paid  for  rent,  and  also  a  reasonable  sum  for  tlie  ex- 
penses of  the  sale,  but  not  any  part  of  the  expense  of  removing  tlie  goodi 
from  the  premises.  (10) 


(1)  Bum  ▼.  Morris,  4  Tyrw.  485.  SC. 
&  M.  579. 

(S)  QwUty  v.  Edwiek,  9  Leg.  Obe.  75,  76. 
Tidd's  N.  P.  626. 

(3)  Davis  T.  OsweB^  7  C  &  P.  804. 

(4)  BtLsod  V.  M*^hie,  2  M.  &  G.  $26. 
<5)  Bhon^fiMw,  Blake,  6C.  &P.  75. 


(6)  Bmrn  r.Manis,  4  Tjrrw.  485.   ^^ 

AM.  579. 

(7)  Bbf^woiietT.  atfdb••«i^4N.»» 
ll.     2A.&E.18. 

(8)  Msrcer  ▼.  Jimts^  S  Gunp.  477. 

(9)  Marim  v.  Arttr,  5  M.  A  W.  Sll- 

(10)  Grimskttmr,jUitrw9B,SCkF'9- 
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The  price  at  which  goods  are  sold  at  a  sheriff's  sale  is  not  necessarily  the      Evidctci. 
measure  of  dams^es  in  trover,  if  the  sale  be  wrongful ;  but  when  the  plain*  p^^  ^^  whieh 
tiff  is  an  assignee,  as  be  must  have  sold  the  goods,  if  they  bad  come  to  him,  goods  m  sold 
juries  are  often  induced  to  find  a  verdict  for  no  more  than  the  sum,  at  which  ■*  »  "I""*^ 

•^  sale.  Dot  neow- 

the  sheriff  actually  sold*  ( 1 )  sarily  the 

If,  after  an  act  of  bankruptcy,  a  sheriff  seize  and  sell  goods  in  trover  me^iure  of  d«. 
by  the  assignees,  the  jury  may  deduct^  in  their  estimate  of  the  damages, 
the  expenses  of  the  sale.  (2) 

Where  a  defendant,  a  sheriff,  who  held  goods  taken  in  execution,  delivered  Where  nomiiul 
them  to  the  plaintiffs  (assignees  of  a  bankrupt),  after  an  action  of  trover  had  j^l^^^^^ 
been  commenced  by  them ;  and  the  plaintiffs  accepted  the  goods  without  con- 
dition: —  It  was  held,  that  they  could  not  recover  in  the  action  more  than 
Dominal  damages ;  at  all  events,  not  without  alleging  special  damage  in  the 
declaration.  (S) 


8.  Arrbst   in   Trover  —  Limitation   of    Action  —  New  Trial —  A»»Miiir 
Payment  of  Money  into  Court  and  Restoration  of  Goods —  LuuTATioir  or 
Costs  —  Judgment  —  Execution.  Actioh— Niw 

T»iAt— Pay- 

In  trover  the  defendant  cannot  be  holden  to  bail  without  a  judge's  >«wTor 
J       / .  V  Monet  imto 

order.  (4)  Court  and 

An  affidavit  must  not  only  be  direct  and  positive  as  to  the  existence  of  RmoEAnoir 
the  debt,  or  other  cause  of  action,  but  must  also  shew  a  sufficient  cause  of  ^   ^^-T" 

action  for  which  the  defendant  may  be  holden  to  bail  for  the  amount  mbnt Exs- 

stated  (5) ;  therefore,  an  affidavit  that  the  defendant  '*  is  indebted  to  the  cuxiow. 
plaintiff  in  trover"  is  insufficient  (6) ;  and  when  it  did  not  appear  from  the  ;Jt**""  '* 
affidavit,  that  the  goods  ever  were  in  the  possession  of  the  defendant,  the  ^.      ^ 
court  discharged  him  on  entering  a  common  appearance.  (7)  Affidavit  of 

An  affidavit  to  hold  to  bail  in  trover  should  state,  that  the  plaintiff  was  debt 
possessed  of  the  goods,  their  value,  and  a  conversion  by  the  defendant,  either  Requiaites  in 
express  or  implied.  (8)     An  affidavit,  " that  the  defendants  possessed  them-  SdJuobiiU.*** 
selves  of  divers  goods  belonging  to  the  plsuntiff,  and  had  refused  to  deliver 
them  up,  and  that  they  or  some  of  them  had  converted  and  disposed  of 
them  to  their  own  use/'  has  been  deemed  sufficient  (9)  ;  and  an  affidavit,  that 
the  defendant  was  indebted  to  the  plaintiff  in  lOS/L  for  goods,  which  the 
defendant  converted  to  his  own  use,  is  also  sufficient.  (10)    In  trover  for 
a  bill  of  exchange,  it  seems,  the  affidavit  must  allege,  that  the  bill  remains 
unpaid.  (11) 

An  affidavit  stating  circumstances,  shewing  that  the  plaintiff  was  damnified 
to  a  certain  amount,  was  holden  sufficient,  although  it  improperly  stated 

« 

(1)  jniUk(mMyr.Jtkin$om,9C.&T.344.  (6)  HMntrd  v.  IVidUeo,  1  Heo.  Black. 

(S)  Oarke  ▼.   NiMbon,  1  C.  M.  &  R.  218. 

794.     5  Tynr.  SSS.  (7)   WooOey  ▼.  Thomaa,  7  T.  R.  550. 

(3)  Motm  ▼.  Baphael,  2  Soott,  4S9.     7  (8)  McOimg  ▼.  BuekhoUx,  2  M.  &  a  563. 
C  &  P.  1 15.     2  Bing.  N.  C.  Sia  Chitt  Forms,  SI. 

(4)  Reg.  Gen.  H.  T.  48  Geo.  S.     9  East,  (9)  CaUurier  r.  JaqueM,  Cowp.  529. 
825.     iTaoot.  203.     Chttt.  Forms,  31, 32.  (10)  Emtrum  ▼.  ffamkuu,  1  Wils.  335. 
Archb.  by  Chitt.  134.    Aiehb.  C  Att  Prac.  (11)  Chrke  ▼.  CamAonu^  7  T.  R.  321. 
SI.                                    "  Arehb.  C<  Att  Fnc.  33. 

(5)  Cookg  ▼.  Dofave,  1  Hen.  Black.  10. 
Jbdb  ▼.  Amterfoa,  5  T.  R.  552. 
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version nor  any 
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NsW  T&IAL. 


the  defendant  to  be  indebted  to  that  amount  (1)    fiweanng  as  to  belirf 
has  in  some  cases  of  this  kind  been  permitted.  (2) 

By  the  Statute  of  Limitations  (S)»  all  actions  of  trover  most  be  eon- 
menced  and  sued  within  six  years  next  after  the  caose  of  aetioo,  and  sot 
after. 

This  statute  is  a  bar  to  the  action  commenced  more  than  six  yein  after 
the  conyeraion  (4)»  although  the  plaintiff  did  not  know  of  the  convene 
uDtii  within  that  period,  the  defendant  not  having  practised  any  frand  Is 
prevent  the  plaintiff  from  obtaining  that  knowledge  at  an  earlier  perioi 
Where  an  executor  several  years  before,  had  left  some  goods  in  the  bo«ie,bj 
the  consent  of  the  heir  (5),  who  used  them  afterwards,  and  within  rix  yeanof 
the  commencement  of  the  action  the  executor  demanded  the  goods,  and  the 
heir  refused  to  deliver  them,  whereupon  trover  was  brought  and  the  Statute  of 
Limitations  pleaded : — It  was  holden,  that  the  user  before  the  demasdm 
neither  a  conversion,  nor  any  evidence  of  it,  (or  it  was  with  the  eoneentof 
the  executor  until  that  time ;  and  the  demand  being  within  six  yean,  tke 
refusal,  which  ensued  it,  and  which  was  the  only  evidence  of  a  coovenicm  n 
the  case,  was  within  the  six  years ;  and  if  a  trover  be  before  the  six  jeui, 
and  a  conversion  after,  the  statute  cannot  be  pleaded. 

To  support  a  plea  of  the  Statute  of  Limitations  in  trover,  by  shewing  i 
convei'sion  more  than  six  years  before  action  brought,  the  defendant  mtf 
either  prove  an  actual  conversion  in  fact,  or  give  evidence  of  a  positife  in' 
absolute  demand  and  refusal  before  that  period.  (6) 

The  demand  and  refusal  necessary  to  afford  evidence  of  a  converrioo  ii 
trover  must  be  absolute  and  unqualified.  (7) 

A  letter  written  to  a  bailee  by  the  baulor  s  attorney^  within  six  jem 
beforQ  action  brought,  in  which  he  stated^  that  the  bailor  had  instructed  Ua 
to  commence  the  necessary  proceedings  for  the  recovery  of  the  goods,  wM 
were  deposited  with  the  bailee,  and  demanded  as  long  ago  as  on  a  day  naaiei 
(more  than  six  years  before  action  brought),  and  threatening  to  coomiesee 
proceedings  if  the  goods  were  not  delivered  within  a  week,  is  evideooe  of  > 
demand  and  refusal  (more  than  six  years  before  action  brought),  proper  to 
be  submitted  to  the  jury  under  a  plea  of  the  Statute  of  Limitations  to  troMr 
for  the  goods.  (8) 

A  new  trial  was  refused  in  trover  for  goods  which  had  been  deiivcreil, 
and  damages  had  been  given.  (9) 

Where  the  plaintiff  siied  in  trover  to  recover  damages  for  the  detentiei 
of  papers  which  he  had  deposited  with  the  defendant  in  furtheranee  of  * 
fraudulent  purpose,  and  the  jury  having  found  a  verdict  for  the  defeodioli 
the  court  refused  to  grant  a  new  trial.  (10) 

Where  in  trover  for  goods,  tlie  defendant  pleaded  payment  of  monej  isto 
court,  to  which  the  plaintiff  replied,  that  he  had  sustained  moredaanga* 


(1)  /m/ffy  V.  ElUf$em,  S  East,  aBh. 
(S)  AUen   v.   Barry,   cit    1   Chttt.   168. 
Archb.  C.  Att  Prae.  St2. 
(S)  Sut  31  Jac.  1.  c.  16.  a.  S.  poit,  S897. 

(4)  Granger  v.  George,  5  B.  &  C  149. 

(5)  Montague  v.  Sandwich  {Lord),  7  Mod. 
99.'  cit  by  Lawrence  J.  in  lipham  v.  Brad-         ^     , 
diek,  1  Taunt.  577.    PhUpoU  v.  KeOey,  3  A.     9  Moore,  586. 
A  £.  106      4  N  AM.  611. 


(6)  Plt^wftv.  J&Ay,4N.ftlf.5II.  5 
A.&E.106.     IH.  &W.  1S4. 

(7)  Ibid. 

(8)  i^K^wtt  ▼.  &Ay,  S  A.  A  E.  ]()«•  * 

N.&M.  611. 

(9)  XoMt  Y.Planone,  Covp.  61. 

(10)  De  WntM\.  ffendrieh,  S  Bn*  »* 
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«nd  the  defendant  paid  into  court  the  co0t  price  of  the  goods,  having  offered      ARRsffr  ik 
the  goods  in  specie  to  the  plaintiff  two  days  only  after  they  ought  to^have     Tbotrk,  &c. 
been  delivered ;  but  the  plaintiff  proved,  that  he  had  sustained  inconve- 
nience and  loss  by  not  having  the  goods  delivered  at  a  proper  time :  —  the 
Jury  having  found  for  the  defendant^  the  court  refused  to  set  aside  the 
verdict  (1) 

In  trover  the  defendant  cannot  of  course  pay  money  into  court  (2),  but  Patksmt  op 
the  defendant  can  obtain  a  rule  or  order  to  pay  in  the  money,  as  being  within  ^^om cr  xhto 
Stat  3  &  4  Will.  4s  c  42. ;  and  in  some  cases  the  court  have  allowed  the   Rxstoration 
defendant  to  bring  into  court  the  article  for  which  the  action  was  brought  o'  Goods. 
and  costs  (3),  upon  an  affidavit,  that  the  goods  were  in  the  same  plight  and  Money  can  be 
condition  as  when  taken.  (4)  SndeJ"^rr^ 

In  Cooke  v.  HolgaU  (5)  the  goods  being  ponderous,  the  court  granted  a  &  4  Will  4. 
rule  to  shew  cause,  why,  on  the  delivery  of  the  goods  to  the  plaintiff,  and  ^  ^^' 
on  payment  of  costs,  the  proceedings  should  not  be  stayed* 

If  in  trover  the  declaration  enumerate  a  number  of  articles,  and  the  vHien  plaintiff 
defendant  pay  money  into  court,  and  plead,  that  the  plaintiff  has  sustained  niust  shew, 
iio  greater  damages,  the  plaintiff  must  shew,  what  articles  the  defendant  has  ^^defendamt 
converted ;  and  a  declaration  in  trover  being  general,  the  defendant  by  this  has  oon?erted. 
plea  does  not  admit  any  thing  beyond  his  payment  into  court ;  and  in  such 
a  case,  the  proper  measure  of  damages  is  the  value  of  the  articles  which  the 
plaintiff  proves,  that  the  defendant  has  taken  and  kept ;  but,  if  in  trover  for 
stonemason's  tools,  the  plaintiff  prove,  that  the  defendant  took  aind  used  some 
of  the  tools  and  returned  them,  this  is  a  conversion,  but  one  for  which  the 
jury  ought  to  give  small  damages,  and  not  the  value  of  the  tools  so  used.  (6) 

After  a  plaintiff  had  recovered  damages,  under  a  writ  of  inquiry  in  trover,  •p-.i  ^^^^ 
for  the  conversion  of  his  title  deeds,  the  court  permitted  satisfaction  of  the 
damages  to  be  entered  on  the  roll,  on  the  terms  of  the  defendant's  deliver- 
ing up  the  deeds  and  paying  all  the  costs,  as  between  attorney  and  client, 
incurred  by  the  plaintiff  in  the  cause,  and  placing  the  plaintiff  in  as  good  a 
iiitoation  as  he  stood  in,  before  the  cause  of  action  accrued.  (7) 

Where  trover  was  brought  by  the  assignees  of  a  bankrupt  for  a  steam  en-  q^  nirine. 
gine^  &Cn  the  court  of  King's  Bench  made  a  special  rule  for  staying  the  pro- 
ceedings, on  delivering  to  the  plaintiff  a  part  of  the  goods  for  which  the  action 
was  brought,  and  payment  of  costs  up  to  that  time,  provided  the  plaintiffs 
would  accept  thereof  in  discharge  of  the  action ;  or  otherwise^  that  the 
articles  delivered  should  be  struck  out  of  the  declaration,  and  the  plaintiffs 
be  subject  to  costs,  unless  they  should  obtain  a  verdict  for  the  remainder  of 
the  goods,  or  prove  a  deterioration  of  the  part  delivered  up.  (8) 

In  trover,  the  court  will  on  application  of  the  defendant  stay  proceedings  DeliTery  of 
OD  delivery  of  a  portion  of  the  goods,  and  payment  of  costs,  and  any  damage ;  portion  of  the 
and  in  the  event  of  the  plaintiff  refusing  such  terms,  the- court  will  permit  fS>^*^^ 
the  defendant  to  deliver  up  the  goods,  the  plaintiff  to  pay  the  costs  incurred 
aubsequently  to  such  delivery,  in  the  event  of  his  not  recovering  in  respect 

(1)  JEmimt.  Lctn't,  S  Dowl.  P.  C.  819.  3  Bing.  601.     11  Moore,  500.      Gibmm  ▼. 

(S)  Sqvif  ▼.  Archer,  Str.  906.  Hum^rtyt   1  C  &  M.  544.     2  Tjrir.  588. 

(S)  Archb.  by  Cbitt  1017.  MakintoA  v.  RawKnton,  9  Price,  460. 

(4)   WaiiM  ▼.  nippi.  Bull.  N.  P.  49.  (a.)  (5)  Barnes,  281.     Bull  N.  P.  49.  (a.). 

JPUker  ▼.  iVmos,  3  Burr.  1363.,  vide  etiam  (6)  Cook  t.  Hartk,  8  C.  &  P.  568. 

OUvant  ▼.  Benno,  1  Wils.  23.      Whitien  ▼.  (7)  Coombe  v.  SanM&m,  1  D.  &  R  201. 

J^'miier,  2  W.  Black.  902.     Tucker  v.  Wright,  (8)  Bruiudon  v.  AuttU,  Tidd,  545. 
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of  some  other  articles  than  those  deliyered  up,  or  more  than  Doniisl 
damages  in  respect  of  those  delivered  iip.(l) 

In  trover  for  a  packet  of  letters,  the  defendant  was  allowed  to  itaj  tk 
proceedings  as  to  one  of  the  letters,  upon  delivering  it  up  and  ptyng 
costs.  (2) 

Where  a  plaintiff  in  trover  succeeds  as  to  part  of  his  claim  onlj,  the  (fe- 
fendant  is  entitled  to  have  the  issue  entered  distributivelj.  (S) 

Bj  Stat  S  &  4  Vict  c  24s  if  in  any  action  of  trespass  on  the  case,  the 
plaintiff  recover  less  damages  than  40)9.,  he  will  not  be  entitled  to  iceoicr 
or  obtain  from  the  defendant  in  respect  of  such  verdict  anj  costs  vbt- 
ever,  (4) 

If  A.  bring  trover  against  B.,  C^  D.^  and  £. ;  and  recover  a  verdict  agiii^ 
B^  but  has  a  verdict  against  him  as  to  the  other  three  defendants,  the  eosi 
of  those  three  defendants  will  not  be  set  off  against  the  costs  and  daoiga 
recovered  by  A.  against  B.  (5) 

In  the  case  of  a  verdict  for  the  plaintiff,  the  judgment  is,  that  he  leeovff 
his  damages  and  costs.  Or  if  the  verdict  be  for  the  defendant,  then  tU 
the  plaintiff  take  nothing  by  his  writ,  and  that  the  defendant  go  thov^ 
without  day,  and  also  that  the  defendant  recover  against  the  pUintiff  tk 
costs  and  charges  he  has  expended  in  his  defence. 

The  writ  of  execution  for  the  plaintiff  is  for  damages  and  costs. 

For  the  defendant,  the  execution  is  for  the  costs. 

If  a  defendant  be  liable  in  trover  for  taking  goods,  and  pay  rent  doe  froa 
the  plaintiff  on  the  premises  whence  they  are  taken^  the  execution  mj  he 
limited  to  the  excess  of  the  verdict  in  trover  beyond  the  rent  paid.  (6) 


(1)  Pbaeoek  y,Nidkob,S  DowL  P.  C.  967. 

(8)  Eark  ▼.  Holdenutt,  4  Bing.  463.     1 
M.  &  P.  854. 

(S)   JnOiaMf  T.  Tka  Ortai  Wutem 
wag  Camp.  1  DowL  P.  C  N.  S.  16. 


(4)  Fi(fattat.S&4Viete.94.ai2,» 

(5)  Ihmmug  1.  MaHem,  CmHoiikm 
(Irish),  10. 

(6)  PUpm^,  BmAta,9lkml?.C1^ 
10  Bing.  94. 
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USE  AND  OCCUPATION. 

1.  Generally,  pp*  2718 — ^2725, 

Wbxn  oibt  can  bc  kaintainvd —  TenoMi  holding  under  a  Uom  mot  by  dud"-^ 
Mesne  profile  —  Tenant  holding  ooer  after  the  expiration  of  the  landlord' 9  notice 
to  ^mtt-^  Whsk  assumpsit  cam  bx  maintaikkd —  Stat.  1 1  Geo.  2.  c.  19.  5. 14. 
—  3%e  lan^Bord  reeovertf  not  the  rent,  Jmt  an  equivedent  for  the  rent  —  Stat.  1 1 
Geo,  2.  c.  1 9.  s.  4.  only  gives  assumpsit  when  there  ie  no  demiee  igr  deed —  ffhere 
prendees  have  been  demieed  for  a  term  —  Tenant  quitting  previouelg  to  the  demiee 
being  deUrmined  —  Eesential  that  the  rdation  of  landlord  and  tenant  should  exist 
— An  actual  oomtraetf  either  exprees  or  impliedf  must  exists*  Oeaqtaiion  pfpremiaee 
under  an  agreement  for  a  lease  —  Cokstbdctivk  fossbssion  —  When  actual  occu- 
potion  not  requisite  —  Payment  of  rent  upon  a  distress  —  Etidxmcb —  Taking 
potteseion  of  premiaee  on  the  death  of  a  former  tenant —  Underletting  —  When 
general  refusal  tantamount  to  a  waver  —  Payment  of  poor's  rates  —  Illegal  ob 
IMMOBAL  coMTBACTs —  Pbbmisbs  NOT  TXMANTABLB — Where  an  Occupation  never 
existed — Entbt  avd  wncnov  by  lanvlobd — Dbnial  op  titlb— Xetsee  cannot 
deny  his  lessor's  tiUe  •—  Actual  possession  aJbandoned,  but  the  tenancy  undetermined 
—  When  there  is  a  derivative  title  in  the  plaintiff  from  the  first  lessor,  the  doUrinc 
ofestoppd  does  not  apply  —  Fraud  or  misrepresentation  —  Payment  of  rent  to  the 
assignor  ofth^  reversion  —  Where  interest  of  landlord  htxs  expired  —  Determination 
ofUnancy, 

2.  Who  can  or  cannot  maintain  Use  and  Occupation,  pp.  272(5— 

2729. 

Corporations  aggregate  —  Tenants  in  common  —•  Lessees  of  the  seats  of  a  Jewish 
synagogue  —  Grantee  of  a  reversion  —  Landlord  and  tenant  —  Where  trustees  can 
support  the  action  wi^out  attornment  —  Assignees  of  a  banJarupt  —  Infants  — - 
Executors  and  administrators  — -  Grantee  of  an  annuity'^  Husband  and  wife  — 
Lessor  of  a  second  lease,  first  lease  outstanding — Tenant  never  having  taken  posses^ 
sion-^  Disputed  title —  When  A.  is  seised  in  trust  for  B.  and  C.-^  Existing 
tenant  cannot  be  charged  far  an  antecedent  occupation  —  Legal  estate  in  trustees 
for  an  outstanding  term  —  TSustees  under  a  deed  of  assignment  —  LandOord 
against  tenant  after  delivery  of  property  under  stat.  6  Geo,  4.  c.  16.  s.  75. 

S.  Declaration  and  Pleadings  in  Assumpsit,  pp.  2729—2731. 

4.  Declaration  and  Pleadings  in  Debt,  pp.  2731,  2732. 

5.  Evidence,  pp.  2732—2737. 

Wbittbit  OB  vbbbal  contbact  —  Generally  —  Where  the  contract  is  not  a  leasCf 
but  an  agreement  —  If  tenancy  be  established,  defendant  must  shew  its  determina-' 
tion  —  Ihsrol  evidence  cannot  be  given  of  a  written  agreement —  When  memorandum 
a  mere  unaccepted  proposal —  If  there  be  a  spritten  agreement,  the  plaintiff  must 
declare  upon  it  —  When  written  instrument  must  be  produced  —  Defendant  cannot 
shew  by  cross-examination,  that  a  written  agreement  exists  '■ —  Premises  demised  by 
an  unstamped  agreement'^  When  unstamped  memorandum  will  be  evidence  —  Where 
agreement  evidence  to  prove  a  consideration  for  a  prcanise  to  repair  —  When  prO' 
duction  of  agreement  wHl  not  be  required —  When  an  oral  contract  has  been  proved, 
the  production  of  an  unstamped  agreement  is  immaterial  —  **  Lady  Day  ** — Fsrhal  ' 
letting  of  land  on  the  same  terms  as  under  an  expired  lease  —  Damagbs  -^  Where 
landhrdhas  distrained  goods  for  the  full  value  of  the  rent —  When  payment  should 
be  pleaded  ^-  Lessee  taking  possession  under  cm  unsigned  instrument  —  Profit 
accruing  from  the  cultivation  —  Liability  for  rent  notwithstanding  lA«  unproduc- 
iioe$tess  of  the  land  ^- Liability  for  a  year's  rent '•^  After  recovery  in  efeotment 
reni  may  be  recovered  to  the  time  of  the  demise  ^-  Rent  due  antseedently  to  plain- 
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tft  Ugei  mt-^Wkm,  m  ttmami  bf  holding  99tr  httamn  alaamt  frmfi^lt 
pear  —  Compbtbncy  or  witmbm — Jvbomsiit  in  a  roaMER  Acnov. 

6.  Statute  of  LiMiTATiotr — New  Teial  —  Affidavit  —  PATMin 
OF  Monet  into  Couat  —  Judgment  by  Default — WEirar 
Inquiry  —  Costs,  pp.  2737,  2738. 


OmRAtLT.  !•  Generally. 

Whin  Dm  Where  rent  is  in  arrear  bj  a  tenant  who  holds  under  a  lease  not  bjdecd; 

CAV  ■■  MAIN-  as  under  a  writing  without  deed,  or  a  parol  demise,  the  action  of  d^wi 
TAwm  (1)        j.^  j.^  ^^  ^j^  occupation.  (2) 

u^eiTa  lone^  ^  lessor  in  ejectment  can  wave  the  trespass,  and  recover  the  mesne  pn- 
not  by  deed.  fits  in  an  action  for  use  and  occupaiUon  (3) :  but  this  election  most  be 
MeiD€  profit!,     limited  to  the  profits  accruing  antecedently  to  the  time  of  the  deaiise  is  tk 

ejectment ;  for  the  action  for  use  and  occupation  is  founded  on  ooDtrad^thi 

action  of  ejectment  upon  wrong,  and  thej  are  therefore  wholly  inconiiiteit 

with  each  other  when  applied  to  the  same  period  of  time,  since  in  the  ose 

action  the  plaintiff  treats  the  defendant  as  a  tenant,  and  in  the  other  as  t 

trespasser.  (4) 

Tenant  holding       Where,  however,  a  tenant  holds  over  after  the  expiration  of  the  lu^ 

orer  after  the      lord's  notice  to  quit,  the  landlord,  after  a  recovery  in  ejectment,  may  vtie 

^e  UndSord*fl      ^^"  action  for  mesne  profits,  and  maintain  debt  under  stat.  4  Geo.  2.  c.  28.(5) 

notiee  to  quit,     against  the  tenant,  for  double  the  yearly  value  of  the  prenuses  during  tbe 

time  the  tenant  so  holds  over,  for  the  double  value  is  given  by  wij  8^ 
penalty,  and  not  as  rent  (6) 
Wnv  As-  Assttnymi  can  also  be  brought  to  recover  remuneration  for  the  ose  vi 

•UMP81TCA1I  Bi  occupation  or  beneficial  (7)  enjoyment  of  a  fishery,  a  watercourse  (8)i«r» 
'  *  pew,  or  for  tolls,  &c,  or  other  incorporeal  hereditaments,  although  in  strict- 
ness, as  being  incorporeal  matters,  there  could  not  have  been  a  snffidcit 
demise  or  contract  otherwise  than  by  instrument  under  seaL  (9)  Soy  ta^ 
bUaiu$  OMsumpsii  lies  for  the  antecedent  use  and  occupation  of  a  mewupi 
together  with  incorporeal  hereditaments,  or  of  the  latter  alone,  although  * 
special  count  setting  out  a  contract  for  letting  the  saoie,  would  be  Toii 
because  not  under  seal,  and  therefore  invalid  at  common  law.  (10) 

To  support  asntmpsit  for  use  and  occupation,  the  plaintifi*  most  provt 

fm  occupation  by  the  defendant,  that  such  occupation  was  by  permissiooflf 

the  defendant,  and  the  value  of  the  premises  in  question. 

Stat  11  GeaS.       Assumpsit  for  <<  use  and  occupation"  was  given  by  stat.  11  Geo.  2,  e.]ft 

C.I9.  a.  14.       S.14.,  by  which  it  is  enacted,  that  it  shall  and  may  be  lawful  to  and  far 

the  landlord  or  landlords,  where  the  agreement  is  not  by  deed,  toreooreri 
reasonable  satisfaction  for  the  lands,  tenements,  or  hereditaments  held  or 
occupied  by  the  defendant  or  defendants  in  an  action  on  the  esse  for  tbe 

(1)  Fidcaiite,  1088^1093.  titCoTKiTAirr;         (5)  Fidbaiil^l478— H8i.tiLEjacniiiK 
1S82— 12S3.   tit  Dm;    1317— ISSa  tit         (6)   TimmiMM  ^. RowSmm,  Bon,  leXA 
'  Duraaaa;  1371—1497.  tit  IIibctmkiit..  (7)  CarmmiUm^Ma^  •/)  r.Jj^^ 

(S)   IRaiM    T.    Wiugaie^    6  T.    R.  69.  C.  ft  P.  608. 
E^ln-  T.  Manden,  5  Taunt  95.     Woodfidl        (8)  /)avu T.MryoM,  4  B.&C8.  €&& 

by  Harrison,  613.  R.  49. 

(3)  Goodtiat  ▼.  Nortk,  Doug.  584.     Doe        (9)  ^trtl  v.  Higgimum,  7  A.  &  &  C^ 
d.  Ckmg  ▼.  HoMm,  Cowp.  243.  1  H.  ft  W.  61.     4  K.  ft  M.  505. 

(4)  Birek  v.  Wright^  1  T.  R.  378.  (10)  1  Chitt  PI.  345. 
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ase  and  occupation  of  what  was  so  held  or  enjoyed ;  and  if  in  evidence  on     Gsvikaixt. 
the  trial  of  such  action,  any  parol  demise,  or  any  agreement  (not  being  by 
deed)  whereon  a  certain  rent  was  reserved,  shall  appear,  the  plaintiff  in  such 
action  shall  not  therefore  be  nonsuited,  but  may  make  use  thereof  as  an 
evidence  of  the  quantum  of  the  damages  to  be  recovered. 

In  this  action,  therefore,  the  landlord  "  recovers  not  the  rent,  but  an  equi-  The  ]andlord 
valent  for  the  rent,  a  reasonable  satisfaction  for  the  *  use  and  occupation  '  v^co^ers  not 
of  the  premises,  which  have  been  holden  and  enjoyed  under  the  demise ;  and  ^^  equiyalent 
it  is  provided  on  his  behalf,  that  if  the  demise  be  produced  against  him,  it  for  the  rent. 
shall  not  defeat  his  action,  as  it  would  have  done  before  the  statute ;  but  the 
ilzed  rent  shall  only  be  used  as  a  medium,  by  which  the  uncertain  damages 
to  be  recovered  in  this  form  of  action   shall  be  liquidated."  (1)     The 
statute  meant  to  provide  an  easy  remedy  in  the  simple  case  of  actual  occu- 
pation, leaving  other  more  complicated  cases  to  their  ordinary  remedy.  (2) 

This  statute  only  gives  asMumpgit  where  there  is  no  demise  by  deed.  (S)  Stet :  i  Geo.  s. 
But  where  there  were  articles  of  agreement  under  seal,  by  which  A.  agreed  ^'  |^*  ."*  ^* 
to  let  and  make  a  lease  to  the  defendant.  Lord  Kenyon  held,  that  the  defend*  gumptU  when 
ant  might  be  charged  in  cusumpsii  for  his  use  and  occupation  of  the  pre-  ^^  i*  ^P^ 
nuses,  because  he  did  not  hold  under  the  deed,  it  being  merely  an  agreement  ^ 

for  a  lease.  (4)  And  so,  where  a  lease  by  deed  has  expired,  and  the  tenant 
holds  over,  the  landlord  may  recover  for  the  subsequent  occupation  of  the 
lessee  or  his  antecedent  occupation  in  an  action  of  assumpsit.  (5) 

Where  premises  have  been  demised  for  a  term,  the  landlord  may  recover  Wherepfemim 
in  an  action  for  use  and  occupation  the  rent  accruing  after  the  premises  ^^  !>«»  de- 
are  burnt,  and  no  longer  inhabited  by  the  tenant ;  for,  as  long  as  the  term  ^^^  ^^  ^ 
continues,  the  landlord-  cannot  enter  to  rebuild,  and  the  tenant  must  there- 
fore be  taken  still  to  hold  the  hind,  which  is  sufficient  to  satisfy  the  words 
of  the  statute.  (6)    So,  use  and  occupation  lies  when  the  tenant  quits  the 
premises  without  any  regular  determination  of  the  demise.   And  where  in  an  Tenant  quitting 
action  for  the  use  and  occupation  of  apartments  in  the  plaintiff*s  house  preriously  to 
during  half  a  year,  it  appeared,  that  the  rent  was  claimed  in  consequence  of  |^j_  deter- 
the  defendant  having  neglected  to  give  a  notice  to  quit,  and  the  defence  set  mined. 
up,  that  the  plaintiff  after  the  defendant  had  quitted,  had  put  up  a  bill 
at  the  window.  Lord  Kenyon  observed,  *'  that  [the  defence]  would  afford 
no  answer  to  the  plaintiff's  action.    It  was  for  the  benefit  of  the  defendant 
that  the  apartments  should  be  let;  nor  would  he  infer  from  the  circum- 
stance of  the  party's  endeavouring  to  let  them,  that  the  contract  was  put  an 
end  to;  that  there  must  be  other  circumstances  to  shew  it^  and  not  an  act 
of  so  equivocal  a  kind ;  that  as  the  plaintiff  had  proved  the  taking  of  the 
premises,  and  the  payment  of  the  rent,  it  was  incumbent  on  the  defendant 
to  prove  that  tenancy  put  an  end  to  by  express  evidence."  (7) 

A  party  can  be  charged  for  use  and  occupation,  so  long  only  as  the  plain-  Eiaential  that 
tiff  treats  him  as  his  tenant ;  for  if  the  owner  treat  the  occupier  as  a  tres-  ^«  nlstion  of 

landlord  and 

(1)  JVr  Eyre  C  J.  in  Naish  v.  Tailoek,  S  (5)  Harding  ?.  Cntkom,  1  £ip.  N.  P.  C. 

HcD.  Black.  323.  57. 

(S)  Ibid.  (6)  Bohtr  t.  Hokpxaffd^  4  Taunt  45. 

(3)  Dtmgey  ▼.  Jngove,  2  Ves.  jun.  307.  (7)  Bedpalh  ▼.  BoUrU,  S  Esp.  N.  P.  C. 
Chitt.  L.  &  T.  379.  985.     Chitt.  L.  &  T.  389,  S9a 

(4)  EOiatt  T.  Bogtrt^  4  Esp.  N.  JP.  C.  59. 
BammUier  ▼.  UOornf,  Peake's  Ev.  954. 
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OcwKRALLT.     passef,  he  cannot  claim  rent  of  bim  ;  and  therefore,  if  he  recover  the  laiidf 

~T    7^   in  ejectment,  he  cannot  claim  rent  of  him ;  and  cannot  afterwards  charge 

exist   '  ^^®  defendant  for  use  and  occupation  previously  to  the  day  of  the  demise  ia 

the  ejectment.  (1) 
An  iietual  con-       Assumpsit  for  use  and  occupation  can  only  be  maintained,  where  Uiere  is 
tract  either  ex-  ^q  actual  contract  either  express  or  implied ;  and  if  a  purchaser  take  poeses- 

prefls  or  inplied  r  r         'f  r  r 

must  exist         ^^  ^^  premises  under  a  contract  of  sale,  which  on  acoooDt  of  a  defect  ia 

the  vendor's  title  fails  to  be  completed,  the  vendor  cannot  afterwards  reeover 
rent  for  the  period  of  the  purchaser's  possession,  upon  an  implied  oootiaet 
for  use  and  oceupiation.  (2)  Thus,  where  a  person  was  in  possessioa  of  pre- 
mises under  an  agreement  for  a  lease,  which  was  never  executed  by 
of  a  default  of  the  lessor,  and  afterwards  gave  up  the  possession  :  —  It 
held,  that  he  was  not  liable  in  use  and  occupation,  although  he  had 
rent  from  the  under-tenants  during  the  period  of  his  occupation.  (3} 

So,  also,  where  a  man  agrees  to  purchase  premises  on  an  assurance,  that  the 
person  of  whom  he  purchases  has  a  long  term  in  them,  and  on  the  fiotk 
of  such  assurance,  at  a  considerable  expense,  enters  into  the  possession  of 
them,  he  cannot,  on  his  refusing  to  complete  his  purchase  (on  aocoiint  cl 
the  seller  having  a  shorter  term),  be  charged  in  an  action  for  nse  aod 
occupation.  (4) 

But  where  a  party  is  let  into  possession  of  land  under  a  contract  of  pur- 
chase, which  afterwards  goes  off,  he  is  liable  to  an  action  for  use  and 
occupation  at  the  suit  of  the  vendor  for  the  period  during  which  he  continues 
in  possession  after  the  contract  went  off.  (5) 

In  Hidi  v.  Vaughan(Clerk)(6)  where  it  appeared,  that  the  owner  cf 
an  estate  contracted  to  sell  it  to  another,  who  thereupon  sold  part  of  the 
property  so  contracted  for  by  auction  to  a  third  person,  who  obtained  posses- 
sion, and  the  original  vendor  afterwards  refused  to  perform  his  contract ;  oa 
which  a  suit  in  equity  was  brought,  pending  which,  the  original  veador 
obtained  possession  from  the  sub-vendee,  on  a  demand  to  be  restored  to 
•  it,  it  being  rumoured,  that  the  original  purchaser  had  failed  in  the  suit 
instituted   for  specific  performance :  —  It  was  held,  that,  if  in  fact  the 
plaintiff  should  ultimately  succeed  in  that  suit,  and  that  the  estate  should 
in  consequence  be  conveyed  to  the  purchaser  under  a  decree  of  the  coartof 
Chancery,  the  sub- vendee  could  maintain  an  action  for  use  and  oceupatSos 
against  the  original  vendor,  for  the  time  during  which  he  held  the  posses- 
sion so  obtained  from  the  second  purchaser. 
Oecupation  of        In  Banister  v.  Usbome(7)  it  appeared,  that  there  was  an  agreement  to 
premises  under  ^^^^  ^  |^j^  ^^  g^^  ^{^^q  g^  should  have  erected  certain  buildings  on  the 

for  ali»Me.         premises  to  be  demised  ;  but  there  was  no  covenant  to  pay  rent  beibre  the 

execution  of  the  lease: — It  was  holden,  that  S.,  after  the  buildings  weie 
erected,  held  the  premises  subject  to  the  terms  in  the  lease,  but  was  liable 
in  assumpsit  for  use  and  occupation. 

A.  let  premises  to  four  persons,  B.,  C,  D.,  and  £.,  for  a  year  oertaiB 
ending  at  Midsummer,  1839,  with  a  proviso,  that  if^  a  month  at  least  before 

(I)  Birck  ▼.  Wright,  1  T.  R,  378.     Car-         (3)  RtmbaB  v.  Wripht,  1  C  &  P.  59a 
mUr  T.  Mereer,  ett  ibid.  387.,  et  vide  The  d.         (4)  Heam  t.  Tbn&M,   Peake'k  N.  P.  C 

Cken^  V.  Batten,  Cowp.  243.  S5S. 

(S)  KirHand  ▼.  Powuett,  8  Taimt..  145.         (5)  Howard  ▼.  Skate,  8  M.  &  W.  IIS. 
ett  in  KaaHnp  t.  BmlMy,  2  Stark.  420.,  sed         (6)  6  Price,  157. 
vide  Ream  ▼.  Tomlin,  Peake*s  N.P.C.  853.         (7)  Peike's  Add.  Cm.  7S. 
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the  termination  of  the  year,  a'  request  were  made  to  him  to  that  effect,  A.  Genb&ally. 
would  grant  them  a  lease  for  seven^  fourteen,  or  twenty-one  years.  The 
lessees  were  directors  of  a  joint-stock  bank,  and  occupied  the  premises  for 
the  purpose  of  its  business.  B.  ceased  to  be  a  director  in  January^  and  C. 
in  March,  18S9.  On  the  31st  of  May,  the  solicitor  of  the  directors  applied 
to  A.  to  renew  the  tenancy  for  another  year  to  the  then  directors ;  but  no 
agreement  to  that  effect  was  finally  executed.  On  the  20th  of  June»  the 
solicitor  applied  for  a  renewal  of  the  agreement  for  a  quarter  of  a  year ;  to 
which  the  plaintiff  on  the  23d  replied,  *^  that  he  should  consider  of  it" 
Nothing  further  passed  between  the  parties ;  but  at  the  Michaelmas  follow- 
ing, the  premises  were  delivered  up  to  A.: — It  was  held,  that  the  four 
original  lessees  were  liable  to  A.  in  an  action  for  use  and  occupation,  for 
the  rent  of  the  quarter  from  Midsummer  to  Michaelmas.  (1 ) 

The  terms  of  the  statute  may  seem,  in  strictness,  only  to  include  those  CoxsTAucriya 
cases  in  which  the  relation  of  landlord  and  tenant  exists.  But  the  courts  P<»s<»io^* 
have  given  a  wide  and  liberal  construction  to  it;  and  it  now  appears  to  be 
settled,  that  wherever  one  party  occupies  by  the  permission  of  another, 
although  no  agreement  for  such  occupation  was  in  contemplation  between 
the  parties,  the  fact  of  the  one  having  occupied  by  the  sufferance  of.  the 
other,  is  sufficient  to  raise  an  implied  assumpsit  by  the  occupier,  to  pay  for 
his  occupation.  (2) 

Actual  occupation  is  not  necessary  to  maintain  use  and  occupation,  if  a  When  actual 
party  hold  premises  under  a  contract  or  agreement  (3)  occupation  not 

Payment  of  rent  as  rent  (4<),  or  the  occupier  of  a  house  submitting  to  a  pi^y^^nt  of 
distress  for  rent,  stated  in  the  notice  of  distress  to  be  due  from  him  as  rent  upon  a 
tenant  to  the  distrainer,  are  acknowledgments  of  tenancy.  (5)  distress. 

Where  the  plaintiff  came  into  occupation  under  one  who  had  paid  rent  Evidknce. 
upon  a  distress  by  the  defendant,  it  was  held,  that,  aflter  proof  of  this  fact, 
the  plaintiff  was  estopped  from  disputing  the  defendant's  title  to  the  rent* 
notwithstanding  the  defendant  inadvertently  put  in  evidence  a  document 
which  shewed,  that  the  plaintiff's  predecessor  occupied  under  a  lease  to  ^ 
which  the  defendant  was  in  law  a  stranger.  (6) 

Where  a  defendant  took  possession  of  premises  on  the  death  of  a  former  Taking  posses- 
tenant,  and  an  action  of  ejectment  was  brought  against  him  without  giving  no-  ^^^  ^^^'X 
tice  to  quit ;  and  he,  to  defend  himself  from  that  action,  produced  a  letter  Irom  death  of  a 
the  plaintiff,  treating  htm  as  tenant,  and  claiming  rent: — It  was  held,  to  be  former  tenant. 
conclusive  evidence  of  his  tenancy  to  the  plaintiff,  in  an  action  for  use  and 
occupation,  though  he  alleged,  that  he  produced  it  only  for  the  purpose  of 
shewing,  that  he  was  tenant  in  possession.  (7) 

Where  the  defendant,  under  an  agreement  to  take  the  premises  for  a  Underletting. 
term,  put  up  a  board  in  order  to  underlet  them,  it  was  held  to  be  an  asser- 
tion of  the  right  of  possession,  and  sufficient  evidence  of  occupation.  (8) 

Where  the  defendant,  in  the  expectation  of  a  lease  by  indenture,  which  he 
had  agreed  to  take  from  the  plaintiff,  procured  attornments  from  some  of  the 

(1)  Christy  y.  Tancred,  7  M.  &  W.  127.      arUt  of  the  Hofy  TrinUy),  7  B.  &  C.  611. 

(2)  IGrliand  y,  Pountett,  I  TauuU  570.  '      ^^l.^^'}^"^'    r         nn  a^a 
^    '                                                                           (5)  Panton  v.  Jones,  3  Camp.  372. 

(3)  Pinero  v.  Judson,  3  M.  &  P.  497.     6         (g)   Cooper  v.  Blandy,  1  Bing.  N.  C.  45. 
Bing.  206.  (7)*  Townsendv,  Davis,  Forrest,  120.  * 

(4)  Rtx  V.   Kingston-vpon-Hvll  {Inhohit-         (?)   Sullivan  v.  Jones,  S  C.  &  P.  579. 

8    L 
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Gbmkeallt. 


When  f^eneral 
refusal  tanta- 
mount to  a 
waver. 


Payment  of 
poor's  rates. 

Illegal  oe 
IMMOJLAL  Con- 
tracts. (4) 


PaXUISU  NOT 
TKNANTABLB. 


tenantSf  and  received  rent  from  others,  he  WBs  held  liable  for  use  and  occii- 
pation.(l) 

In  an  actioii  for  recoveriDg  arrears  of  a  yearly  consideratioa  for  pemuap 
sive  occupation^  and  giving  up  all  claim  to  possessioQ  of  land,  actual  posMs- 
sion  by  the  defendant  was  held  sufficient  proof  of  the  necessary  avermeot  of 
previous  performance  by  the  plaintiff  of  his  part  of  the  agreement,  as  a  condi- 
tion precedent,  in  having  abandoned  and  given  up  Sce^  where  no  oommon 
assurance  had  been  executed  or  c^ered,  otherwise  than  hj  sawling  to 
the  defendant  a  draft  lease  for  his  approbation,  and  proof  of  his  refusal  to 
take  any  lease,  such  general  refusal  being  held  to  be  tantamount  to  a 
waver,  (2) 

But  payment  of  a  poor  rate,  assessed  on  the  occupier  of  a  house,  is  not 
of  itself  evidence  of  occupation  by  the  party  so  paying.  (3) 

If  the  premises  be  let  for  illegal  purposes,  or  for  prostitution  (4),  or 
for  any  act  contra  bonos  mores,  an  action  for  "  use  and  occupation"  can- 
not be  maintained  (5) : — thus,  where  a  lodging  was  under  a  weekly  te- 
nancy, and  it  did  not  appear,  that  the  premises  had  been  originally  let  for 
the  purpose  of  prostitution,  it  was  held,  that  the  plaintiff  could  not  reeoier 
the^weekly  rent  which  accrued,  after  he  was  fully  informed  of  the  defendant  f 
mode  of  life.  (6) 

But  the  action  will  lie,  if  the  woman  merely  lodge  upon  the  demised 
premises,  and  receive  her  visiters  elsewhere  (7) ;  and  the  defendant  beii^ 
an  infant  and  a  prostitute  is  no  bar  to  the  action,  because  both  an  infant  and 
a  prostitute  must  have  lodging.  (8) 

To  maintain  an  action  for  use  and  occupation  it  must  aj^pear,  that  the 
occupation  has  been  beneficial  to  the  defendant  Thus,  in  SaUsbaay  v. 
Marshal  (9)  it  was  held,  if  an  agreement  under  which  a  party  holds  a 
house  state,  that  he  <'  agrees  to  become  tenant  by  occupying,"  it  will  be  aa 
answer  to  a  claim  for  rent  if  he  shew,  that  the  house  was  not  in  soeh  a 
reasonable  and  decent  state  of  repair  as  to  be  fit  for  comfortable  occu- 
pation. (10) 

So  likewise  a  tenant  of  a  house,  bound  by  agreement  to  keep  it  in  tenaot- 
able  repair,  may  quit  without  notice  in  the  course  of  his  term,  if  the  prenuses 
become  unwholesome  to  reside  in,  not  from  any  default  or  neglect  of  his 
own,  but  from  something  over  which  he  had  no  control,  and  cannot 
be  rendered  inhabitable  except  at  an  extravagant  or  unreaaonabie  ex- 
pense. (11) 

In  Cowie  v.  Goodwin  (12)  a  party  actually  occupied  premises  which  had 
been  let  to  him  under  a  written  agreement ;  in  the  course  of  his  tenancy  a 
nuisance  occurred,  which  put  an  end  to  the  comfortable  occupation  of  the 
premises ;  this  nuisance  was  not  rem^ied  by  the  landlord,  and  the  tenaat 
quitted  as  soon  as  he  could  obtain  other  premises: — It  was  held»  that  he 


(1)  Seal  V.  Swind,  2  C.  &  J.  377.  2 
Tyrw.  464. 

(2)  WiUon  ▼.  Wmiams,  1  Price,  P.  C.  14. 

(3)  Rex  ▼.  Btarton,  WoodfiiU  by  Harrison, 
645. 

(4)  Vide  anti,  249 — 251.  tit  Assumtsit. 

(5)  Crttp  V.  ChuTchm,  cit  1  B.  &  P. 
340.  Girardy  v.  Bichardson,  1  £sp.  N.  P.  C. 
13. 

(6)  Jennings  v.    Throffmortont   R.  &  M. 


251.,  et  Tide  Uoyd  r.  .KWbiaon,  1  B.  &  P. 
340. 

(7)  Appleion  ▼.  CanipMl,  2  C.A  P.  347. 

(8)  Oitp  ▼.  Chmrtkiil,  ciL  1  B.  &  P.  S4a 

(9)  4  C.  &  P.  65. 

(10)  Et  Tide  Edwmxb  ▼.  Etkeriwytm  7 
D.  &R.117.     R.&M.  268. 

(in   ColHns  T.Barrow,  I  M.&Bt^  VS. 


li 


(12)  9C.  &P.  378. 
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\99B  not  liable  to  rent  for  the  period  between  the  time  of  the  occurrence  and     Gknxeallt. 
that  at  which  he  quitted  the  premises. 

It  may  perhaps  be  questionable,  whether  use  and  occupation  is  maintain-  Where  au  oc- 
able  where  there  has  not  been  any  occupation  by  the  defendant :   in  one  ^"Cij "  "®'®^ 
case  Chief  Justice  Gibbs  laud  it  down,  that  the  action  might  be  maintained 
upon  an  occupation  ^hich  the  defendant  might  have  had,  if  he  had  not 
▼olantarily  abstained  from  it,  as  well  as  upon  an  actual  occupation.  (1) 

Use  and  occupation  cannot  be  maintained  where  the  party  had  a  mere  Entry  and 
entry  and  eviction,  provided  it  be  such  a  tortious  entry  and  expulsion  as  to  ^viction  bt 
prevent  an  enjoyment  or  beneficial  occupation  of  the  premises. 

Thus,  if  premises  be  let  at  an  entire  rent,  an  eviction  from  part,  if  the  Eviction  from 
tenant  thereupon  give  up  possession  of  the  residue,  is  a  complete  defence  to  ^j^  i^^'^I 
an  action  for  use  and  occupation.  (2)  entire  rent. 

But  if  the  tenant,  after  the  eviction,  continue  in  possession  of  the  residue, 
he  is  liable  upon  a  quanium  tnendU  (3) 

In  Wainwriffhi  v.  Ramgden  (4)  it  appeared,  that  the  defendant  was  the 
tenant  from  year  to  year  of  a  house  and  prembes,  at  a  rent  payable  half 
yearly  on  the  1st  of  April  and  the  1st  of  October.  The  premises  being  re- 
quired for  the  purposes  of  a  railway,  the  railway  company,  under  their  act 
of  parliament,  gave  the  defendant  six  months'  notice  to  quit,  which  expired 
in  the  middle  of  a  half  year,  viz.  on  the  28th  of  July.  The  defendant  gave 
up  possession  to  the  company  accordingly  at  the  expiration  of  the  six 
months,  without  obtaining  or  requiring  compensation  for  his  interest  in  the 
premises,  which  he  was  entitled  to  under  this  act : — It  was  holden,  that  he 
was  liable  for  the  rent  of  the  half  year  ending  on  the  following  1st  of 
October. 

If  a  landlord,  in  the  middle  of  a  quarter,  accept  from  his  tenant  the  key  Landlord  ac- 
of  the  house  demised,  under  a  parol  agreement,  that  upon  her  then  giving  ^^of thr^re^ 
up  the  possession  the  rent  shall  cease,  and  she  never  afterwards  occupies  mises  in  the 
the  premises,  he  cannot  recover,  in  an  action  for  use  and  occupation  of  the  ^^^^^^  ^^ 
house,  for  the  time  subsequent  to  his  accepting  the  key.  (5) 

In  Chrimman  v.  Legge  (6)  it  appeared,  that  A.  demised  rooms  of  a  house 
to  B.  for  a  year^  at  a  rent  payable  quarterly ;  during  the  current  quarter, 
in  consequence  of  disputes,  B.  told  A.  that  he  would  leave ;  A.  assented, 
and,  on  B»'s  leaving,  accepted  possession  of  the  rooms: — It  was  held,  that 
A.  could  recover  neither  the  whole  quarter's  rent,  nor  rent  pro  raid  for  oc- 
cupation for  any  period  short  of  the  quarter ;  because,  where  parties  have 
made  one  contract  for  themselves,  the  court  will  not  imply  another. 

Where  a  tenant  from  year  to  year,  at  a  rent  payable  half  yearly,  quitted  Landlord  re- 
at  the  end  of  a  current  year  without  giving  notice,  and  the  landlord  relet  iettingpremiaes 
the  premises  before  the  end  of  the  next  half  year  to  another  tenant: — It  partureofbis 
was  holden,  that  the  landlord  having  evigted  the  first  tenant,  could  not  tenant, 
maintain  use  and  occupation  against  him  for  any  rent  subsequent  to  the 
period  when  he  quitted.  (7) 
Where  lands  have  been  let  to  one  who  underlets  to  others,  and  the  latter  Under-tenant 

(1)  Whitehead  v.  Clifford,  5  Taunt,  519.  (5)   IVhiiehead  v.  CUffwd,  5  Taunt.  518. 
Woodfall  by  Harrison,  630*  (6)  8  B.  &  C.  324.     2  M.  &  R.  348.  cit 

(2)  Smiih  V.  Maleigh,  3  Camp.  513.  Slack  v.  Sharpe,  8  A.  &  E.  374. 

(3)  Stokeg  V.  Cooper,  ibid.  514.  «,  (7)  Hall  v.  Burgess,  8  D.  &  R.  67. 

(4)  5  M.  &  W.  603. 
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GBNBRALtr.  receives  a  notice  to  quit  from  the  original  landlord,  in  consequence  of  wbich 
receiying  notice  ^°^  ^^  ^^^^"^  ^^^  ^»  ^^^  ^^^  lands  occupied  by  him  remain  unlet  for  ayev, 
to  quit  from  and  are  then  let  by  the  original  tenant^  the  original  landlord  caanot  recover 
fJid         "**"     ^^  ^'^^  ^^^  occupation  for  the  rente  of  the  unoccupied  premises;  sod 

circumstances  amount  to  an  eviction,  and  may  be  pleaded  to  the  vhole  de- 

mand.  (1) 
Denial  or  Use  and  occupation  is  founded  on  contract ;  and  it  seems,  wherever  the  <ie- 

Title.  fendant.  enjoys  by  permission  of,  or  demise  from,  the  plaintiff,  he  is  liable  in 

Lessee  cannot     ^^^^  action,  and  cannot  be  allowed  to  question  the  plaintiff's  title.  Thmn 

deny  nis  lessor  s 

tide.  Balls  V.  Westwood(2)  it  was  holden,  that  where  the  defendant  has  conen 

under  the  plaintiff,  lie  cannot  shew,  that  the  plaintiff's  title  has  expired, 
unless  he  solemnly  renounced  the  plaintiff's  title  at  the  time,  and  conuneDCcd 
a  fresh  holding  under  another  person.  (3) 

Where  a  house  was  devbed  to  a  trustee,  in  trust  for  a  devisee,  for  bff 
sole  and  absolute  use,  and  she  afterwards  married  B.,  who  let  part  of  K( 
under  a  written  agreement  signed  by  himself  only,  to  the  defcDdant  ai  > 
yearly  tenant,  and  afterwards  granted  a  lease  for  years  of  the  whole  of  tk 
house  to  the  plaintiff,  which  the  wife  refused  to  execute,  although  she  ^ 
named  therein ;  and  the  defendant  had  notice  of  the  lease,  and  was  reqw 
to  pay  any  rent  that  might  subsequently  accrue  to  the  plaintiff;— It ^ 
held,  in  an  action  for  use  and  occupation,  that  the  defendant  vts  liaU^ 
to  the  plaintiff,  and  that  he  could  not  impeach  his  tiUe,  as  he  most  be  takes 
to  stand  in  the  same  situation  as  B.,  whose  title  as  landlord  the  defeodaDthsi 
acknowledged  by  occupying  and  enjoying  the  premises  under  him.  (4) 

The  defendant  cannot  prove,  that  the  plaintiff  was  mere  tenant  at  wii; 
or  that  he  had  previously  demised  the  premises  to  a  tlurd  person,  whose  u- 
terest  has  not  expired  (5);  or  that  he  had  no  titie  to  the  premises  (6) ;<v 
When  tenant  where  the  defendant  occupied  the  premises,  and  paid  rent  to  the  appiRB^ 
cannot  allege  proprietor  as  his  landlord,  he  cannot,  when  sued  by  him  for  the  use  and  o^ 
lord  has  only  cupation,  allege,  that  he  has  only  the  equitable  estate,  or  that  he  is  eotitlv 
an  equitable  only  as  co-executor  with  others  who  do  not  join  in  the  action,  although  the 
^*  ^  plaintiff,  at  the  trial,  discloses  that  fact  in  proving  his  own  case(7);<i' 

where  the  defendant  has  paid  the  plaintiff  rent  for  glel>e  lands,  he  canot 

prove,  that  the  presentation  of  the  plaintiff  to  the  living  was  simoiua€al.(B) 

Actual  posses-        The  defendant  cannot  shew,  that  he  has  abandoned  the  actual  pos^ 

sion  abandoned,  ^^       jf  ^j^^  tenancy  remain  undetermined.     Thus,  if  a  tenant  from  year  ti 

but  the  tenancy  ...i,-  ,  ^/a 

undetermined,    year  neglect  to  give  notice  that  he  will  quit,  he  will  be  liable  to  an  aeav 

for  use  and  occupation  after  the  end  of  the  year,  although  he  actnallf 

(1)  Bum  V.  Phelps,  1  Stark.  94.  It  has  tiff  might  have  replied  the  indentore*^ 
been  questioned,  whether  the  service  of  a  de>  estopped  him  ( 1  Chitt.  PI.  48S.  Tr***" 
claration  in  ejectment  upon  one  of  the  if  veral  v.  Lawrence^  1  Sdk.  977.  &aki  v*  ^"^ 
sub-tenants  of  a  lessee,  followed  up  by  judg-  T.  R.  487. ) ;  and  the  tenant  is  ^^''^^ 
ment  against  the  casual  ejeetor,  and  exe-  estopped  from  disputing  the  titie,  tboap 
cuted  against  that  sub-tenant,  is  evidence  of  the  demise  was  by  parol.  I  Chitt  ^^' 
an  election  on  the  part  of  the  lessor  to  avail  Fenner  ▼.  Dvpioekf  2  Biog.  10-  ^^''^ 
himself  of  a  clause  of  re-entry  contained  in  v.  Gommcy  ibid.  54.  , 
the  lease.     Long  v.  Bilke,  1  M.  &  G.  87.              (4)  ^eiutte  v.  HMnrnrn,  7  Moore,  5S9.  » 

(2)  2  Camp.  11.  Bing.  147.  ^  ^  .  v   <^ 

(3)  In  debt  for  rent  on  an  indenture  of        (5)  Morgan  ▼.  Awimm,  Petfest^^- 
lease,  the  declaration  not  shewing  the  deed,  England  d.  Sglmrn  v.  Shdt^  4  T.  l^J^^^^ 
the  defendant  could  not,  under  the  plea  of        (6)  Morgan,  v.  Ambrou^  Peske%  E»-  ^ 
nU  debetf  give  in  evidence,  that  the  plaintiff        (7)  Dolbg  v.  Iktt  11  A.  &  £•  ^' 
had  no  estate  in  the  tenements ;  because,  if        (8)  Cooke  (  Ckri)  v.  Lorkjt,  5  T.  »•  ^ 
he  had  pleaded  that  -  specially,  the  plain- 
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quitted  at  the  end  of  the  year(l);  aod  although  the  plsdntiff,  upon  the     GgNERALtr. 
abandonment  of  the  premises  by  the  defendant,  advertised  them  to  be  let 
by  putting  up  a  bill  in  the  window  (2) :  and  it  is  no  defence,  that  the  plain- 
tiff has  brought  an  ejectment  to  recover  the  same  premises,  and  has  laid  the 
demise  on  the  day  when  the  alleged  tenancy  commenced.  (3) 

When  there  is  a  derivative  title  in  the  plaintiff  from  the  first  lessor,  the  When  there  is 
doctrine  of  estoppel  does  not  apply,  and  it  is  open  to  the  tenant  to  shew^  titl  "^  th^^ 
that  no  title  passed :  thus,  where  the  occupier  of  a  house  paid  rent  tb  plaintiff  from 

churchwardens,  and  the  latter  afterwards  demised  the  house  by  lease  for  a  *j*®  ^"*  ^f^^\ 
-,..,,,  _  ,,  .jA».iji     the  doctrine  of 

term  to  A.,  with.notice  to  the  tenant  that  he  must  consider  A.  as  his  land-  estoppel  docs 
lord: — It  was  held,  in  an  action  for  use  and  occupation,  that  the  tenant  not  apply, 
might  impeach  the  lease,  and  shew,  that  the  lessee  had  derived  no  title  from 
the  churchwardens.  (4) 

If  the  occupation  of  the  premises  originated  in  fraud  or  misrepresentation.  Fraud  or  mis- 
and  that  the  defendant  has  derived  no  benefit  from  such  occupation,  as  by  '■epresentation. 
entering  in  the  capacity  of  vendee,  and  giving  up  the  possession  on  disco- 
vering, that  the  vendor  had  no  title,  it  will  be  an  answer  to  the  action  (5) ; 
or  where  the  action  is  brought  by]the  assignee  of  the  reversion  for  the  plain- 
tiff, the  defendant  can  shew^  that  he  paid  the  rent  to  the  assignee  previous   Payment  of 
to  the  notice.  (6)  f"*  *o  **>«  ««• 

If  the  plaintiff's  interest  was  but  temporary  and  it  has  since  expired  (7),  as  "e^^on. 
that  he  has,  since  the  demise,  mortgaged  the  premises  to  another,  who  has  -wiien  interest 
given  the  defendant  notice  to  pay  his  rent  to  him,  it  will  be  a  defence  (8);  of  landlord  has 
or  when  the  defendant  was  not  let  into  possession  by  the  plaintiff  he  can  "*^*'    ' 
dispute  his  title,  notwithstanding  an  acknowledgment  of  his  title  (9),  which 
is  not  in  itself  binding. 

The  defendant  can  prove,  that  the  tenancy  has  been  determined  ('10);  but  Determinatioa 
the  delivery  of  the  keys  of  the  house  by  an  agent  of  the  tenant  to  a  female  ©^  t«n»n<5y« 
servant  at  the  house  of  the  landlord,  is  not  sufficient  to  prove  a  determination 
of  the  tenancy,  the  female-  servant  not  having  been  called,  and  it  not  ap- 
pearing, that  the  keys  had  ever  reached  the  plaintiff  smd  bad  been  accepted 
by  him.  (11) 

The  defendant  can  likewise  prove  that,  subsequentiy  to  the  determination 
of  the  tenancy,  he  had  ceased  to  occupy  the  premises,  from  the  tenancy  hav- 
ing been  determined  by  a  regular  notice  to  quit  (12);  or  by  mere  lapse  of 
time  according  to  the  terms  of  the  original  agreement ;  or  that  the  term  had 
been  surrendered  actually  or  in  law  (IS) ;  or  that  the  premises  had  been  actu- 
ally delivered  up  to  the  plaintiff,  who  had  taken  possession  under  the  agree- 
ment to  put  an  end  to  the  tenancy  (14);  or  that  he  had  become  bankrupt, 
and  that  his  assignees  had  accepted  the  lease  or  agreement,  or  that  they  had 
declined  it,  and  he  had  delivered  it  to  his  lessee  within  fourteen  days.  (15) 


(1)  Redpath  ▼.  RobertSf  3  £sp.  N.  P.  C. 
225. 

(2)  Ibid. 

(S)   Cobb  V.  Carpenter,  2  Camp.  13.  n. 

(4)  PhiUips  ▼.  Pearce,  5  B.  &  C.  433. 

(5)  Heam  v.    Tomlin,   Peaked  N.  P.  C 
1 92.     3  SUffk.  £v.  Sd  ed.  1 193. 

(6)  3  Stark.  £v.  3d  ed.  1183. 

(7)  Morgan  ▼.  Ambroae,  Peake*8  £v.  242. 
England  d.  Sybum  v.  Shde,  4  T.  R.  682. 

(8)  Holmet  v.Pontin,  Peake's  N.  P.  C.  135. 


(9)  ComUh  V.  SeareB,  8  B.&  C.  471.  2 
Stark.  £▼.  Sd  ed.  1181. 

(10)  Harland  t.  Bromley,  1  Stark.  455. 
Harding  v.  Cretkom,  I  Esp.  N.  P.  C.  57. 
Ward  V.  Mason,  9  Price,  291. 

(in  Harland  yr.  Bromley,  1  Sterk.  455. 

(12)  3  Stark.  £v.  Sded.  118U 

(13)  Ibid. 

(14)  Whitehead  v.  Oiffitrd,  5  Taunt.  518. 

(15)  Stat.  6  Geo.  4.  c.  16.  s.  75. 
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Who  can  or 
cannot  main- 
tain uss  and 
Occupation. 

Corporations 
aggregate. 

Tenants  in 
common. 


Lessees  of  the 
seats  of  a  Jew- 
ish synagogue. 


Grrantee  of  a 
reversion. 


Landlord  and 
tenant. 


When  trustees 
can  support  the 
action  without 
attornment. 


Assignees  of  a 
bankrupt. 


2.  Who  can  or  cannot  maintain  Use  and  Occupation. 

A  corporatton  aggregate  can  maintain  assumptU  for  the  by-gooe  use  asd 
occupation  of  buildings,  or  land,  or  tolls,  although  they  did  not  grant  the 
tolls  to  the  occupier  by  any  instrument  under  their  common  seal.  (1) 

Where  the  action  was  for  use  and  occupation  of  a  house,  it  i^peared,  that 
the  house  was  the  property  of  six  several  tenants  in  common,  to  all  of  whoa, 
except  the  plaintiff,  the  defendant  had  paid  his  rent,  and  this  action  was  for 
his  share  of  the  whole  rent  It  was  objected,  that  one  tenant  in  common 
alone  could  not  bring  this  action,  but  that  all  ought  to  join  ;  bnt  Loid 
Mansfield  overruled  the  objection,  and  the  plaintiff  recovered.  (2) 

If  several  persons  rent  premises  to  be  used  as  a  Jewish  syni^ogue,  tk 
seats  in  which  are  let  out  by  an  officer  appointed  annually,  who  reodves 
the  rents,  and  applies  them,  partly  in  the  payment  of  the  rent  for  the 
premises,  and  partly  for  general  purposes  connected  with  the  Jewish  re- 
ligion, the  lessees  may  maintain  an  action  for  the  rent  due  from  an  occapier 
of  a  seat  (3) 

The  grantee  of  a  reversion  stands  in  the  place  of  the  lessor,  and,  when  he 
has  given  notice  to  the  tenant  of  the  conveyance,  may  call  upon  him  for 
payment  of  his  rent  from  the  time  of  the  notice ;  and  where  the  demise  has 
been  without  deed,  may  maintain  use  and  occupation  against  the  teiiant(4); 
and  the  same  holds  of  a  mortgagee  after  notice  to  the  tenant 

It  seems  use  and  occupation  does  not  lie,  on  a  parol  demise  by  the  as- 
signee of  the  reversion,  against  the  lessee,  for  the  occupation  which  took 
place  prior  to  the  assignment  of  the  reversion.  (5) 

Where  the  relation  of  landlord  and  tenants  exists,  (usun^mi  can  be  main- 
tained :  thus,  where  premises  had  been  let  to  B,  for  a  term  determinable  by 
a  notice  to  quit,  and  pending  such  term,  C.  applied  to  A.,  the  landlord,  for 
leave  to  become  the  tenant  instead  of  B.,  and  upon  A.'s  consenting,  agreed 
to  stand  in  B.'s  place,  and  offered  to  pay  rent : — It  was  held,  that  (though 
B.'s  term  had  not  been  determined  either  by  a  notice  to  quit,  or  a  ser^ 
render  in  writing),  A.  might  maintain  an  action  for  use  and  occupatioD 
against  C,  and  that  the  latter  could  not  set  up  B.'s  title  in  defence  to  that 
action.  (6) 

An  action  for  use  and  occupation  is  maintainable  without  attornment 
upon  the  stat.  4  &  5  Anne,  c  16.  ss.  9  &  10.,  by  the  trustees  of  one  whose  title 
the  tenant  (defendant)  had  notice  of,  before  he  paid  over  his  rent  to  hb 
original  landlord,  though  the  tenant  had  no  notice  of  the  legal  title  being  in 
the  plaintiffs  on  the  record.  (7) 

The  assignees  of  a  bankrupt  having  entered  into  possession  of  land  in  the 
middle  of  a  quarter,  which  the  bankrupt  had  agreed  to  take  upon  a  building 
lease,  on  the  terms  of  paying  the  rent  half  yearly : — It  was  held,  that  an 


(1)  Carmarthen  (^Mayorof)  v.  Lewis^  6 
a  &  P.  608.  Staffi)rd  {Mayor  of)  t.  Till, 
4  Bing,  75.  12  Moore,  260.  1  Cbitt.  PL 
106.  Southwark  Bridge  Camp.  y.  Silis,  2 
C.  &  P.  37!.,  et  vide  Eait  London  Water 
Works  Comp,  ▼.  BaOey,  4  Bing.  283. 


(2)  Kirkman  v.  Newttead,  Westm.  Stt 
M.  T.  1776,  eit.  1  £ap.  N.P.  145. 
(S)  Israel  v.  Simmoiu,  2  Stark.  S56L 

(4)  Birch  t.  Wriffht,  1  T.  R.  378. 

(5)  MorHmer  v.  Prutfy^  3  M.  &  W.  603. 

(6)  Phtppe  T.  Seuithorpe,  I  B.  &  A.  50. 

(7)  Lumky  v.  Hodgmn,  16  £as^  S». 
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action  for  use  and  occupation  would  lie  against  them  for  the  whole  year,  Who  can  o& 
though  they  had  not  occupied  during  all  the  time.  (1)  taiTuseI'hd 

Previous  to  stat  6  Geo.  4.  c.  16.  s.  75.  (2)  it  was  held,  that  assumpsit  for  Occupation. 

use  and  occupation  could  be  maintained  against  a  lessee  from  year  to  year,  

upon  his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his 
bankruptcy,  and  that  the  occupation  of  his  assignees  during  part  of  the  time 
for  which  the  rent  accrued,  was  pleaded  in  bar.  (S) 

Infants  cannot  sue  in  use  and  occupation ;  but  infancy  seems  to  be  no  de-  Infimts. 
fence  to  an  action  for  use  and  occupation,  because  it  falls  within  the  fair  lia- 
bility, which  the  law  imposes  on  infants,  in  being  bound  for  necessaries.  (4) 

By  Stat  11  Geo.  2.  c  19.  s.  15.^  <' where  any  tenant  for  life  shall  happen  Executors  and 
to  die,  before  or  on  the  day  on  which  any  rent  was  reserved  or  made  pay-  ?^*^?f™' 
able,  upon  any  demise  or  lease  of  any  lands,  &c.  which  determined  on  the 
death  of  such  tenant  for  life,  the  executors  and  administrators  of  such  tenant 
for  life  shall  and  may,  in  an  action  on  the  case,  recover  of  and  from  such 
under-tenant,  if  such  tenant  for  life  die  on  the  day  on  which  the  same  was 
payable,  the  whole,  or  if  before  such  day,  then  a  proportion  of  such  rent, 
according  to  the  time  such  tenant  for  life  lived,  of  the  last  year,  or  quarter 
of  a  year,  or  other  time  in  which  the  said  rent  was  growing  due." 

The  personal  representatives  of  a  tenant,  if  they  take  possession  of  the  When  execu- 
premises,  stand  exactly  in  the  same  situation  as  their  testator  or  intestate ;  ^[^^^ 
they  are  liable  for  rent  due  before  the  decease  in  their  representative  cha-  stand  in  the 
racter,  to  the  extent  of  the  assets  they  have  in  hand,  whether  they  take  pos-  "^f  situation 
session  or  not ;  and  they  are  liable  for  rent  accruing  due  afterwards  in  their  tator« 
individual  capacity,  if  they  take  possession  of  the  premises.  (6) 

Where  an  administrator  has  occupied  premises  demised  to  the  intestate, 
it  is  no  plea  to  an  action  of  covenant  to  pay  rent  and  taxes,  and  for  non 
repair,  to  say,  that  the  premises  yield  no  profit  (7) 

In  an  action  for  use  and  occupation,  charging  the  defendant  in  his  own 
character,  who  was  an  administrator  of  the  original  lessee,  for  rent  due  after 
the  intestate's  death:  —  It  was  holden,  that  although  the  defendant  had 
taken  possession,  yet,  having  proved^  that  the  premises  had  been  productive 
of  no  profit  to  him,  and  that  eight  months  after  the  death  of  the  intestate  he 
had  offered  by  parol  to  surrender  them  to  the  plaintiff,  such  proof  constituted 
a  good  defence  to  the  action.  (8) 

Where  lessee  for  a  term  of  years  under-leased  for  a  term  longer  than  his 
own,  the  under-lessee  covenanting  to  pay  rent  to  the  lessee : — It  was  held, 
that  the  executor  of  the  lessee  might  sue  the  under-lessee  for  rent  accruing 
during  the  continuance  of  the  lessee's  term  (9) 

Where  one  of  two  executors  of  a  deceased  tenant  for  a  term  of  years  entered 
into  the  demised  premises: — It  was  held,  that  such  entry  did  not  enure  as 
the  entry  of  the^two  executors,  so  as  to  make  them  both  liable  in  an  action 
for  use  and  occupation.  (10) 

An  action  for  use  and  occupation  cannot  be  maintained  by  a  grantee  of  Grantee  of  an 
an  annuity,  after  a  recovery  in  ejectment,  against  a  tenant  who  was  in  pos-  ^°"^  ^' 

(1 )  Gibton  V.  Ckmrtharpe,  1  D.  &  R.  205.  (6)  Wood&Il  by  Harrison,  632 

(2)  Vide  atU^,  595.  tit.  BAKxaurrcY.  (7)   Tremeere  v.  Moriaon,  iBing.  N.  C.89. 

(3)  Boat  ▼.  fFiUoH,  8  East,  31 1.  (8)  JienmaHt  v.  Bremrid^e,  2  Moore,  94. 

(4)  Sandt  ▼.  Slaney,  «  T.  R.  578.  (9)  Baker  v.  Gottiing,  1  Bing.  N.  C.  19. 

(5)  Vide  anii^  1825 — 1915.  tit.  Exxcu-  (10)  Nation  v.  2b«r,  1  C.  M.  &  R.  172. 
10ES  AND  AoMiHisxaATORS.  4  Tyrw.  561. 
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title  is  dis- 
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for  B.  and  C 


Existing  te- 
nant cannot  be 
charged  for  an 
antecedent  oc- 
cupation. 


Legal  estate  in 
trustees  for  an 
outstanding 
(term. 


session  under  a  demise  from  year  to  year  after  the  day  of  the  demise  in  the 
ejectment,  because  the  landlord  has  treated  the  tenant  as  a  trespass^.  (1) 

A.  having  an  equitable  title  to  a  house,  under  an  agreement  for  a  lease, 
permitted  his  mistress  to  occupy  it,  and  it  was  agreed  betveen  them,  that 
she  should  take  up  bills  of  exchange  which  he  had  accepted  in  part  payment 
of  the  purchase  money,  and  that  the  lease  should  be  assigned  to  her;  she 
continued  in  possession,  but  did  not  take  up  the  bills,  and  afterwards  married 
the  defendant,  who  occupied  the  house:  —  It  was  held,  that  A.  could  not 
recover  against  him  in  an  action  for  use  and  occupation.  (2) 

An  action  of  asswnpsit  for  the  use  and  occupation  of  a  house  is  not  main- 
tainable against  the  husband  alone,  if  his  wife  held  under  a  yearly  tenaocy 
before  marriage,  the  rent  being  payable  half-yearly,  where  part  of  such  rest 
was  due  from  the  wife  dutn  solOf  and  the  remainder  accmed  afier  the 
coverture.  (3) 

Where  a  party  was  sued  whilst  there  was  a  lease  to  another  person,  which 
it  was  proved  had  never  been  assigned  or  surrendered : — It  was  held,  that 
he  was  not  liable.  (4) 

A  tenant  who  agrees  to  take  furnished  lodgings,  but  does  not  enter,  is  not 
liable  in  an  action  for  use  and  occupation.  (5) 

The  action  of  assumpsit  for  use  and  occupation  does  not  lie  where  the 
title  is  in  dispute,  for  the  courts  will  not  try  the  title  by  such  an  action,  the 
proper  remedy  being  ejectment  (6) 

Where  a  person  having  title  to  land,  sued  A.  for  use  and  occupation ;  A, 
having  received  possession  from  a  third  person : — It  was  held,  that  the  de- 
claration of  A.,  <<  I  don*t  consider  the  land  as  yours,  but  prove  the  right,  and 
I'll  pay  you  rent,"  would  not  support  cusumpsU  for  use  and  occupation.  (7) 

If  A.  be  seised  in  trust  for  B.  and  C,  neither  B.  nor  C.  can  maintain 
use  and  occupation,  &c.  in  his  own  name  against  the  tenant  as  principal, 
treating  A.  as  his  agent  (8) 

The  landlord  cannot  charge  the  tenant  for  the  antecedent  occupation  of 
the  person  from  whom  he  received  the  premises. 

If  a  tenant  from  year  to  year  of  a  house  at  a  yearly  rent  become  a  bank- 
rupt in  the  middle  of  the  year,  and  his  assignees  enter  and  keep  possessioa 
for  the  remainder  of  the  year,  the  lessor  cannot  maintain  an  action  for  use 
and  occupation  against  the  assignees,  for  the  bankrupt's  occupation  as  well 
as  their  own,  without  proving  their  special  instance  and  request  for  the 
bankrupt  to  occupy  during  the  time  that  elapsed  before  the  bank- 
ruptcy. (9) 

In  Harris  v.  Booker  (10)  the  plaintiff  obtained  judgment  against  £.  C, 
whereupon  an  elegit  was  issued,  to  which  the  sheriff  returned  an  inquisitioD, 
finding  that  £.  C.  was  seised  for  life  of  a  certain  farm,  which  the  jury  found  to 
be  a  true  moiety  of  the  lands  of  £.  C.  in  his  bailiwick.  Jn  an  action  for 
use  and  occupation  brought  by  the  tenant  by  elegit  against  the  occupier  cf 
the  farm,  the  latter  proved,  that  the  legal  estate  was  in  trustees  for  an  oot- 
standuig  term,  though  £.  C«  was  by  the  sufferance  of  the  trustees  in  receipt 


(1)  Birch  V.  Wright,  1  T.  R.  378. 

(2)  Keating  v.  BvUtdy,  2  Stark.  419. 

(3)  Richardson  t.  Jfall  3  Moore,  807. 
B.  &  B.  50. 

(4)  Hyde  v.  Moakea,  5  C.  &  P.  42. 

(5)  Edge  v.  Strafford,  1  C.  &  J.  391, 


(6)  Anon,  Woodfidl  by  HarrUoo,  627. 

(7)  Crippt  V.  Blank,  9  D.  &  R.  48Q. 

(8)  Morgdl  v.  Planlf  2  M.  &  R.  d03. 

(9)  Naieh  y.  Tatlock,  2  Hen.  Bbdc.  SSQ. 

(10)  12  Moore,  283. 
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of  the  rents  and  profits,  he  having  a  joint  equitable  interest :  — It  was  held,  Who  cak  or 
that  the  action  was  not  maintainable.  tmn  Use  and 

Use  and  occupation  cannot  be  maintained  by  the  lessor  of  a  tenancy  from  Occupation. 
year  to  year  against  the  trustees  under  a  deed  of  assignment  for  the  benefit  ~    ~~     r~ 
of  creditors,  upon  an  occupation  by  them  for  the  purpose  of  disposing  of  a  deed  ofas- 
the  insolvent's  property,  unless  they  have  actually  occupied  as  tenants.  (1)    wgnment 

The  question,  whether  the  acts  of  the  trustees  shew  an  intention  to  be* 
r  come  tenants^  which  was  acted  upon  by  the  lessor,  is  a  question  for  the 
jury  (2) ;  and  it  is  no  misdirection  in  such  a  case  to  submit  the  case  upon 
all  the  facts  to  the  jury,  to  say,  whether  the  acts  of  the  trustees  amounted 
to  a  contract  to  become  tenants  of  the  premises ;  that  is,  whether  they  meant 
to  become  tenants,  or  if  not,  whether  they  so  acted,  as  that  the  lessor  was 
induced  to  believe,  and  did  believe,  that  they  meant  to  become  his 
tenants.  (3) 

p   Where  a  tenant,  at  a  rent  payable  half  yearly,  against  whom  a  fiat  of  Landlord 
bankruptcy  issues  during  a  current  half  year,  delivers  up  possession  of  the  ^^nst  tenant 
premises  to  his  landlord  according  to  stat  6  Geo.  4.  c.  16.  s.  75.,  he  is  not  of  property 
liable  to  be  sued  for  use  and  occupation  for  the  portion  of  the  half  year  ^^^  stat. 
prior  to  the  fiat  (4)  I ^^'  ^-  ""'  ^^' 


3.  Declaration  and  Pleadings  in  Assumpsit.  (5)  Declaration 

andPlkabings 

The  venue  is  transitory  (6),  except  when  the  demise  was  not  to  the  in  Assumpsit. 
defendant,   when  perhaps  it   may  be  local,   the  same  as  an  action   of  Venue, 
covenant  against  the  assignee  of  the  lessee.  (7) 

The  declaration  in  assumpsit  for  use  and  occupation  is  framed  in  the 
common  indebitatus  form,  and  alleges,  that  the  defendant  was  indebted  to 
the  plaintifi*  for  the  use  and  occupation  by  the  defendant  of  premises  of  the 
plaintiff^  and  by  his  sufierance  and  permission. 

When  the  action  is  brought  on  a  special  agreement,  the  declaration 
commences  by  alleging  such  preliminary  matter  as  may  be  necessary,  from 
the  nature  of  the  circumstances,  to  explain  the  relative  situation  of  the 
parties  at  the  time  of  making  the  contract.  It  then  states  the  contract  itself 
bj  setting  out  the  agreement,  or  that  part  of  it  to  which  the  particular 
breach  applies  (8),  it  being  sufficient,  if  the  part  omitted  do  not  qualify  that 
which  is  stated,  if  the  declaration  shew  so  much  of  the  terms  beneficial  to 
the  plaintiff  in  the  contract,  as  comprehend  the  point  for  the  failure  on 
which  the  plaintiff  sues.  (9)  The  declaration  then  alleges  mutual  pre- 
mises— shews  the  breach — and  concludes  by  alleging  the  nature  of  the 
damage  sustained  by  the  plaintiff.  (10) 

It  seems,  that  where  a  count  in  assumpsit  to  recover  a  rent  reserved  by   Rent  of  an  in- 
parol  demise  by  the  plaintiff  to  the  defendant  of  an  incorporeal  hereditament,  corporeal  here- 

« 

(1)  How  V.  Kmnett,  5  N.  &  M.  1.     1  H.         (7)  1  Saund.  241.  n.  5.     2  Chitt.  PI.  36. 

&  W.  391.  (8)    Ward  v.  Smithy  1 1  Price,  1 9.  r 

(2)  Ibid.  (9)    Tempest    v.  Rawling.    13   East,   18. 

(3)  Ibid.  CoiteriUy,  Cw/f,  4  Taunt.  285. 

(4)  ^KicA  V.  5ilai7»,  3  M.  &  P.  390.,  rt<2e         (10)   Vide  Woodfall   by    Harrison,   639. 
ant^y  595.  tit.  Bakkbuftcv.  Bird  v.  Higgituoji^  4  N.  &  M.  505.     1  H. 

<5>   Vide  anti,  364—401.  tit.  Assumpsit.     &  W.  61. 
<6>  Egler    v.   Martdeny    5    Taunt.    25. 
J?ames  v.  Edwards,  3  M.  &  S.  380. 
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states,  that  the  defendant  actually  occupied  under  such  demise,  the  plaiotif 
may  recover  for  the  use  and  occupation.  (1)  ' 

But  where  a  count,  upon  a  parol  demise  of  a  messuage,  and  the  right  to 
hunt,  &a  over  a  manor,  stated  merely,  that  the  defendant  altered  ud 
became  and  was  possessed  of  the  messuage,  right,  liberties,  and  premimsi 
to  him  granted  as  aforesaid  :*— It  was  held,  that  the  pkintiff  oould  not 
recover  for  the  use  and  occupation.  (2) 

A  declaration  stated,  that,  in  consideration,  that  the  plaintiff  woald  daue 
to  the  defendant  furnished  lodgings  for  a  certain  term,  to  wit,  two  jm^ 
the  defendant  promised,  &C.,  and  alleged  by  way  of  performance,  thit  tbe 
plaintiff  did  demise,  &c.  for  the  said  term  of  two  years ;  the  evideoce  vai, 
that  the  defendant  agreed  to  take  the  lodgings  for  two  or  three  years:— It 
was  held,  that  the  consideration  for  the  promise  was  not  truly  stated,  vA 
that  the  allegation  of  performance  rendered  the  term  stated  material,  vtr 
withstanding,  it  was  laid  under  a  videlicet  in  setting  forth  the  consideratioBi 
but  that  it  would  be  otherwise,  on  a  count  on  a  consideration  execated.(3) 

The  assignees  of  an  insolvent  tenant,  in  consideration  of  being  allowed  to 
move  certain  fixtures,  agreed  to  pay  to  the  landlord  7^  for  the  last  qaaiter's 
rent: — It  was  held,  that  the  sum  could  not  be  recovered  on  acountiis 
account  stated,  there  having  been  no  use  and  occupation  by  the  defeodanis, 
and  that  the  agreement  should  be  declared  on  specially.  (4) 

In  assumpsit  for  use  and  occupation,  it  is  not  necessary  to  state  in  vlut 
parish  the  premises  are  situated ;  and  if  the  parish  be  described  by  a  wrong 
name  it  is  immaterial,  at  least  if  it  be  described  by  a  name  generaUj  kflon, 
and  which  could  not  therefore  mislead  the  defendant  (5) 

In  an  action  by  a  surviving  owner  for  use  and  occupation  of  premises,  H 
is  not  sufficient  to  allege,  that  the  defendant  held  the  premises  bythesnfo' 
ance  and  permission  of  the  surviving  owner  only,  where  they  were,  into 
held  under  two  jointly.  (6) 

In  an  action  for  use  and  occupation  by  a  dean  and  chapter,  if  the  dsk 
of  the  present  dean  be  mentioned  at  the  beginning  of  the  declaratioD,  andit 
be  afterwards  laid,  that  the  occupation  was  by  the  permission  of  the  saiddctf 
and  chapter,  and  if  it  appear  in  evidence,  that  the  defendant  ofxai^ 
only  in  the  time  and  by  the  permission  of  a  former  dean,  it  would  be  a  ^ 
variance.  (7) 

The  same  pleas  may  be  in  all  cases  pleaded  to  ctssutnpsit  for  use  and  o^ 
cupation,  which  may  be  pleaded  to  any  other  indMtatus  assumpsit  (8) 

Where  the  plaintiff  had  mortgaged  the  premises  before  the  defendss^ 
came  into  possession,  and  the  mortgagee  had  given  notice  to  the  defeodiatf 
not  to  pay  the  plaintiff  any  rent  becoming  due  after  such  notice :— It  •* 
holden  (9),  that,  under  non  assumpsit,  the  defendant  might  give  these  fac^ 
in  evidence,  for  the  effect  of  the  notice  was,  that  a  new  tenancy  was  created 
between  the  occupier  and  the  mortgagee ;  and  the  notice  was  evidence  thit 


(1)  Bird  V.  Higginson,  4  N.  &  M.  505. 
1  H.  &W.  61. 

(2)  Ibid. 

(3)  Edge  v.  Strc^ffbrd,  1  C.  &  J.  391. 

(4)  Clarke  v.  Webb,  2  Dowl.  P.  C,  671. 

(5)  Kirtland  v.  Pounsett,  1  Taunt.  570. 
Doe  d.  Toilet  v.  SaUer,  13  East,  9.  2  Chltt 
PI.  36.,  sed  vide   contra  Wilson   v.    dark. 


I  Esp.  N.  P.  C.  273.     Gmett  r.  Gww*  ^ 
Camp.  235. 

(6)  Israel  v.  Simnums,  2  Stark.  356. 

(7)  Roehesier  {Dean   sf)   ».  «««*  ' 
Camp.  466. 

(8)  Fufe  anii,  364—401.  tit  Autjiwp- 

(9)  WaddUove  t.  Barneit,  i&a^'^^ 
538. 
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the  subsequent  holding  was  not  by  permission  of  the  plaintiff,  as  alleged  in  the  Dbclaeation 
declaration,  but  by  permission  of  the  mortgagee.     Obedience  to  the  mort-  ^^  Assumwit'' 
gagee's  notice  as  to  rent  due  before  the  notice  must  be  specially  pleaded. 

Where  the  plaintiff's  title  has  expired,  as  in  the  case  of  indebitatus  as- 
sumpsii  for  use  and  occupation,  to  which  the  defendant  pleads  the  general 
issue,  and  insists,  that  the  plaintiff  had  parted  with  his  title  to  the  property 
before  the  period  of  the  occupation  in  question,  such  plea  appears  to  be 
proper.  (1) 

By  Reg.  Gen.  H.  T.  4?  Will.  4.  s.  5.  (2)  counts  upon  demise,  and  for  use  and   Counts  for 
occupation  of  the  same  land  for  the  same  time,  are  not  to  be  allowed ;  but  undw  8tet!'i  i 
where  the  first  count  of  a  declaration  was  framed  on  stat.  11  Geo.  2.  c.  19.   Geo.  2.  c.  19. 
8. 18.  for  the  recovery  of  double  rent,  and  the  second  count  was  for  use  and  *•  ^®-»  ?"**  ^^^ 

^  ,    .    use  and  occu- 

occupation^  the  court  refused  a  rule  to  strike  out  one  of  the  two  counts.  (3)  pation. 

In  an  action  of  assumpsit  for  use  and  occupation  of  lodgings  by  A.  H., 
'the  defendant's  wife,  at  his  request,  the  defendant  cannot  plead  that  A.  H.  was' 
not  his  wife,  as  such  plea  would  amount  to  the  general  issue,  as  well  as  ten- 
der an  immaterial  issue.  (4) 

In  an  action  for  use  and  occupation,  where  a  plea  stated,  that  the  plaintiff 
before  action  took  and  detained,  as  a  distress  for  rent,  goods  of  value  suffi- 
cient to  satisfy  the  same :  —  It  was  held  on  special  demurrer,  that  it  was 
bad,  for  not  shewing,  that  the  rent  was  satisfied.  (5) 


4.  Declaration  and  Pleadings  in  Debt.  (6)  Declaration 

AMD  Pleading 

The  venue  is  transitory.  ^^  ^*"' 

It  has  been  previously  stated  (7),  that  in  debt  for  use  and  occupation  the  ^®°"*' 
plaintiff  may  declare  generally  for  the  use  and  occupation  of  divers  mes- 
syages,  lands,  and  tenements,  without  specifying  where  they  are  situate  (8), 
and  the  declaration  need  not  set  forth  the  particulars  of  the  demise.  (9) 

But  if  the  particulars  of  a  demise  be  alleged,  they  must  be  proved; 
therefore,  in  an  action  for  double  rent  on  stat.  11  Geo.  2.  c.  19.  s.  18^ 
where  the  declaration  stated  a  lease  for  three  years,  but  on  the  evidence  it 
appeared,  that  the  lease  for  three  years  was  void  under  the  Statute  of 
Frauds,  and  that  the  defendant  was  only  tenant  from  year  to  year,  though 
this  was  sufficient  for  the  action,  yet  a  lease  for  three  years  having  been 
laid,  and  not  proved,  the  plaintiff  was  nonsuited.  (10) 

Where  it  was  alleged  that  the  defendant,  being  tenant  to  the  plaintiff,  cut 
down  and  destroyed  trees  on  the  premises,  '*<  and  otherwise  used  the  said 
premises "  **  in  so  untenant.like  and  improper  a  manner,"  that  they  be- 
f^me  and  were,  and  are,  dilapidated,  and  in  bad  and  untenable  condi- 
tion :  —  It  was  holden,  that  the  plaintiff  could  not  recover  for  permissive 
waste.  (11) 

(1)  Rofleoe*8LawTracts,27,28.GitTidd*B  (5)  Lear  v.  Edmond»»  1   B.  &  A.   157. 
N.  P.  S44.  S.  C.  Dom.  Deare  v.  Edmunds,  2  Chitt.  301. 

(2)  Po«£,2855.  (6)   Vide  ante,  1180— 1186.  tit.  Debt. 

(3)  Thornton  v.  Whitehead,  I  Tyrw.  &  G.  (7)   Vide  anti,  1228.  tit.  Debt. 

313.    .1  M.  &  W.  14.     4  Dowl.  P.  C.  747.  (8)  King   v.    Fraaer,  6    East,  348.      2 

Tidd'8  N.  P.  217.  Smith,  462.     2  Chitt  PI.  36. 

(4)  Sinclair  v.  Hertfey  (Hon,  T.),  2  Chitt.  (9)   WUkins  v.  Wingate,  6  Y.  R.  62. 
642.  C 10)  Wood&U  by  Harrison,  617. 

(11)  Martin  v.  Gilham,  7  A.  &  £.  540. 
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Declaration 
AND  Pleadings 
IN  Debt. 


For  use  and  occupation,  nil  habuU  in  tenementis  is  not  a  good  plea,  as  it 
vould  be  upon  a  lease  at  common  law,  because  there  an  interest  is  sop- 
posed  to  have  passed  from  the  lessor ;  but  in  use  and  occupation  it  is  as- 
sumed, that  there  was  an  express  promise ;  and  therefore,  if  the  plaintiff  had 
an  equitable  title  or  no  title  at  all,  yet  if  the  defendant  have  enjoyed  by 
permission  of  the  plaintiff,  it  is  sufficient,  and  it  is  not  necessary  for  the 
plaintiff  to  say  that  it  is  hb  house,  any  more  than  in  assumpsit  for  goods 
sold  to  say,  that  they  were  the  goods  of  the  plaintiff.  (1) 


Evidence. 

Written  or 
VERBAL  Con- 
tract. 

GeoeraJly. 


5.  Evidence. 

The  statute  11  Geol  2.  c.  19.  contemplates  the  relation  of  landlord  and  te- 
nant (2),  the  plaintiff  must  therefore  prove  an  occupation  by  his  permissioD 
of  the  premises  by  the  defendant.  This  maybe  proved  directly  by  the  produc- 
tion and  proof  of  a  written  agreement,  if  any  has  been  entered  into,  in  theososi 
way,  by  the  evidence  of  the  attesting  witness,  if  there  was  one,  or  if  not,  bf 
proof  of  the  signature  of  the  defendant ;  but  with  respect  to  mere  coUatenI 
conditions^  a  party  can  shew  by  parol  proof,  who  is  to  perform  those  acts 
concerning  which,  nothing  is  mentioned  in  the  written  document 

Where  there  is  an  agreement  in  writing,  expressing  the  amount  of  reot, 
or  the  duration  of  the  term,  evidence  of  a  parol  agreement  to  aonul  or 
substantially  vary  the  written  contract  is  inadmissible,  otherwise  the  Statute 
of  Frauds  would  be  eluded,  and  the  same  uncertainty  introduced  by  supple- 
tory  or  explanatory  evidence,  which  that  statute  has  suppressed  io  respect 
of  the  principal  object  (3) :  therefore,  in  one  case  it  was  held,  that  although 
there  may  be  a  written  instrument  between  a  landlord  and  tenant,  defining 
the  terms  of  the  tenancy,  the  fact  of  tenancy  may  be  proved  by  parol 
evidence,  without  proving  such  written  agreement  (4) 

"  Whatever  words  are  sufficient  to  explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  possession,  and  the  other  come 
into  it  for  such  a  determinate  time,  such  words,  whether  they  rua  is 
the  form  of  a  license,  covenant,  or  agreement,  are  of  themselves  sufficient, 
and  will  in  construction  of  law  amount  to  a  lease  for  years."  (5)  ii 
the  instrument  be  so  far  prospective  in  its  operation,  as  to  express  the 
intention  of  the  parties  respecting  the  terms  of  a  future  lease,  it  is  an  agree- 
ment only,  although  it  contain  a  contract  for  present  possession,  uoles 
it  also  provide  as  to  the  terms  of  such  possession  in  the  iotenralj  or 
contain  actual  words  of  present  demise  (6) ;  but  where  the  terms  are  doubt- 
ful, the  effect  must  depend  upon  the  intention  of  the  parties,  as  collected 


(1)  Letch  T.  WmU,  1  Wils,  S14.  Cvr- 
lis  v.SpiUy,  1  Bing.  N.  C.  15.  4  M.  &  Sc. 
554. 

(2)  3  Stark.  Ev.  3d  ed.  1177. 

(3)  Preston  v.  Merceaut  2  W.  Black. 
1249. 

(4)  Bex  V.  Kingtton'Upon-HuU  {Inhabit- 
ants of  the  Hohf  Trinity),  7  B.  &  C.  611. 
1  M.  &  R.  444. 

(5)  4  Bac  Abr.  Leases  and  Terms  for 
Years  (K.),  816. 


(6)  Doe  d.  Coore  ▼.  Qare,  2  T.  E-JSJ; 
TaitpeMt  T.  RatvUng,  13  Ei»t,  18.  G*^ 
d.  EHwick  V.  Way,  I  T.  R.  735.  I>«  J 
Bromfield  t.  Smith,  6  East,  53a  0oe  A 
WaOta-  V.  Grwet,  15  ibid.  244.  /W»  »• 
Benaey,  12  ibid-  168.  Sttergian  r.  P^' 
Noy,  128.  Fenny  d-  Eatlham  r.  CVU,  S 
M.  &  S.  255.  Roc  d.  Jaekum  r.  AtU^rm, 
5  T.  R.  163. 
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from  the  whole  instrument  (1)    If  the  instrument  be  merely  a  prospective      Kyiobnck. 
agreement  for  a  lease,  it  must  be  stamped  as  an  agreement ;  and  if  the 
agreement  contain  words  of  present  demise,  it  must  be  stamped  as  a  lease. 

Where  a  contract  (dated  April  28.)  was  as  follows : — A.  agrees  to  execute  Where  the 
to  B.  a  lease  of  all  that  messuage,  &c.  habendum  to  B.,  his  executors,  &c.  for  contract  is  not 
seven  years,  from  24?th  June  next,  at  the  yearly  rent  of  105^  payable  half  Ij^^^*  "^ 
yearly  ;  the  lease  to  contain  covenants  to  pay  rent  and  to  repair,  with  pro- 
viso for  re-entry  on  non  performance  of  covenants ;  B.  agrees  to  accept 
such  lease,  and  execute  a  counterpart;  and  B.  further  agrees,  when  the 
dwelling  houses  ob  each  side  of  the  messuage  hereby  agreed  to  be  demised 
shall  be  tenanted,  to  pay  an  additional  yearly  rent  of  15/.  during  the  residue 
of  the  seven  years ;  A.  agrees  on  or  before  June  24.  to  erect  eight 
pannels,  &c,  (several  works  to  be  done  by  A.  were  then  specified,  as  to 
paper  certain  rooms,  fix  a  range  and  stoves,  hang  bells,  lay  on  water,  &c.) ; 
and  it  is  agreed  that,  by  the  said  lease  hereby  agreed  to  be  granted^  the 
rent  reserved  shall  be  120/.,  and  that,  by  a  separate  deed,  to  bear  date  the 
day  after  such  lease,  A.  shall  release  to  B.  the  annual  sum  of  15/.  out  of 
such  rent  of  120/. ;  B.  to  prepare  the  lease  at  his  own  cost,  to  be  approved 
of  by  A.'s  solicitor ;  A.  to  have  the  option  of  making  the  lease  fourteen 
years ;  and  B.  entered  and  paid  rent  to  A.  as  first  mentioned,  and  no  lease 
was  executed : — It  was  held,  that  the  contract  was  not  a  lease,  but  an  agree- 
ment merely.  (2) 

A.  having,  after  execution  of  the  contract,  mortgaged  the  premises  and 
become  bankrupt,  of  which  the  mortgagee  gave  B.  notice :  —  It  was  held, 
that  the  mortgagee  might  bring  an  action  of  use  and  occupation  against  B. 
for  the  rent  accruing  in  the  half  year  during  which  the  notice  was  given.  (3) 

If  a  tenancy  be  established  by  the  plaintifi*  in  an  action  for  use  and  occur   If  &  tenancy  be 
pation,  it  is  incumbent  on  the  defendant  to  shew,  that  the  tenancy  was  ^*^I^?^®^'  4®" 
afterwards  determined,  or  that  the  landlord  had  accepted  another  person  as  ahew  its  deter- 
tenant  (4)  mination. 

Where,  in  an  action  by  a  landlord  against  his  tenant  for  use  and  occu- 
pation, the  tenant  ofiers  in  evidence  a  document  shewing,  that  the  land- 
lord's title  has  ceased,  the  document  is  admissible,  because  the  property  has 
passed  to  another  who  has  a  right  to  sue  him  for  the  same  use  and  occu- 
pation ;  but  when  it  appears  that,  under  the  document  in  question,  the 
property  would  have  passed  from  the  plaintiff  before  the  time  of  the  use 
and  occupation  for  which  he  sued,  the  document  is  not  admissible,  on  the 
usual  legal  maxim,  that  a  tenant  cannot  deny  his  landlord's  title.  (5) 

A  document  indorsed  in  the  plaintiff's  handwriting,  and  which  the  plain- 
tiff had  directed  a  witness  to  give  to  the  defendant,  is  good  evidence  on  the 
part  of  the  defendant,  although  the  instrument  be  not  between  the  parties 
on  the  record.  (6) 

Where  a  party  holds  land  under  a  written  agreement,  parol  evidence  Parol  evidencd 
cannot  be  received  of  the  fact  under  whom  he  came  into  possession.  (7)         cannot  be  given 


agreement. 


(1)  Marfan    d.    Dowding    v.    Bissellt    3  (4)    Ward  v.  Mason,  9  Price,  291. 
Taunt.  65.     Dunk  v.  Hunter,  SB,  &  A.  (5)  j4gar  v.  Fbung,  1  C.  &  Marsh.  78. 
322.      Clayton  v.  Burtenthaw,  5  B.  &  C.  41.  (6)  Ibid. 

JIbpe  V.  Booth,  1  B.  &  Ad.  498.  (7)  Doe  v.  Harvey,  8  Bing.  239.     1  M 

(2)  Rawton  v.  Eieke,  7  A.  &  £.  451.  &  Sc.  374. 
(.S)  Ibid. 
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When  memo- 
randum a  mere 
umuscepted 
proposal. 

If  there  be  a 
written  agree- 
ment, the  plain- 
tiff must  de- 
clare upon  it. 

Where  written 
instrument 
must  be  pro- 
duced. 


Defendant  can- 
not shew  by 
cross-examin- 
ation that  a 
written  agree- 
ment exists. 

Premises  de- 
mised by  an 
unstamped 
agreement. 

When  un- 
stamped me- 
morandum will 
be  evidence. 


Where  agree- 
ment evidence 
to  prove  a  con< 
sideration  for 


Where,  on  the  letting  of  land  to  a  tenant,  a  memorandam  was  drawn  up, 
the  terms  of  which  were,  that  he  should  on  a  future  day  bring  a  surety  and 
sign  the  agreement,  aeither  of  which  he  ever  did :  —  It  was  held,  that  the 
memorandum  was  a  mere  unaccepted  proposal,  and  need  not  be  produced, 
but  that  the  tenns  of  the  letting  might  be  prored  by  pait>l  evidence.  (1) 

If,  on  the  cross-examination  of  the  plaintiff's  witnesses,  it  appear  that  there 
is  a  written  contract,  the  plaintiff,  not  having  grounded  his  action  upoo  it, 
must  be  nonsuited ;  and  there  is  no  occasion  to  produce  the  document  (2) 

If  one  party  prove  a  contract,  without  its  appearing,  either  upon  the 

examination  in  chief  or  upon  cross-examination,  that  the  contract  was 

reduced  into  writing,  and  if  the  adverse  party  prove,  that  the  contract  -was 

reduced  into  writing,  it  is  incumbent  upon  such  adverse  party  to  produoe, 

■  or  to  procure  the  production  of  the  written  instrument.  (3) 

In  ejectment,  one  of  the  witnesses  stated,  on  cross-examination,  that  he 
had  prepared  an  agreement  or  lease  in  writing  between  the  plaintiff  and 
A.  T.  relative  to  the  premises  sought  to  be  recovered,  and  that  he  had  heard 
the  latter  say,  that  he  held  the  premises  under  the  plaintiff,  but  not  that  he 
held  under  an  agreement :  —  It  was  held,  that,  nevertheless,  the  plaintiff  was 
bound  to  produce  the  agreement,  as  its  existence  was  shewn  by  one  of  his 
own  witnesses.  (4) 

In  an  action  of  use  and  occupation,  the  defendant  cannot  shew,  by  the 
cross-examination  of  the  plaintiff's  witnesses,  that  the  premises  are  held 
under  a  written  agreement,  but  if  it  afterwards  appear  by  the  evidence  of 
the  defendant's  witnesses,  that  the  premises  are  so  held,  the  plaintiff  is  not 
bound  to  put  in  the  written  agreement  (5) 

Where  premises  haye  been  demised  by  an  agreement  in  writing,  but  not 
on  stamped  paper,  the  plaintiff  is  bound  to  give  the  writing  in  evidence ;  and 
if  not  stamped  at  the  trial,  the  plaintiff  will  be  nonsuited,  and  will  not  be 
allowed  to  go  for  use  and  occupation  generally.  (6) 

Where  a  witness  deposed,  that  the  settled  draft  of  a  lease  was  the  final 
agreement  between  the  parties,  for  one  of  whom  he  acted  as  agent :  —  It 
was  holden,  that  an  unstamped  memorandum,  written  afterwards  by  himsdf, 
but  not  signed  by  any  body,  was  admissible  in  evidence  as  a  mere  proposal 
to  shew,  that  the  settled  draft  was  not  the  final  agreement  between  the 
parties.  (7) 

Where  a  proposal,  was  made  in  writing  by  A.  to  let  a  piece  of  land  to  B. 
on  certain  terms  contained  in  a  written  agreement  between  B.  and  C, 
and  A.  afterwards  agreed  by  parol,  that  B.  should  have  the  lands  upon  the 
terms  proposed :  —  It  was  held,  in  an  action  for  a  breach  of  the  agreement, 
that  the  original  proposal  was  receivable  in  evidence  without  a  stamp.  (8) 

Where  a  tenant  occupied  premises  under  an  agreement  containing  a  pro* 
viso  to  keep  the  premises  in  tenantable  repair,  and  the  landlord  declared 
generally,  that  *'  the  defendant  became  tenant  of  the  premises,  and  in  con- 


(1)  Doe  d.  Bingham  v.  Cartwriffht,  3  B 
&  A.  326. 

(2)  Damer  v.  iMngton,  1  C.  &  P.  168. 
Reed  V.  Deere,  7  B.  &  C  261.  2  C.  &  P. 
624. 

(3)  Rex  V.  Padgtow  Clihah.  of),  1  N.  & 
M.  9.  4  B.  &  Ad.  208.,  et  vide  Rex  ▼. 
Merthyr  Tidvil  {Inhah,  of),  1  ibid.  29. 


(4)  Fenn  d.  T^onuu  t.  Griffith^  4  M.  & 
P.  299.     6  Bing.  533. 

(5)  Marston  v.  Dean,  7  C.  &  P.  13. 

(6)  Brewer  w.  Palmer,  3  E«p.  N.  P.  C. 
213. 

(7)  Hawkim  t.  Warre,  5  D.  &  R.  512. 

(8)  Drant  v.  Brown,  ibid.   58S.  3  B.  & 
C.  C6.'}. 
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sideration  thereof  undertook  to  repair,  without  setting  out  the  agreement:"      Evisbkck. 
— It  was  held,  that  such  agreement  was  admissible  in  evidence  to  prove  the  \    7~ 

fact  of  the  tenancy,  as  the  consideration  for  the  promise  to  repair.  (1)  repair. 

In  ejectment,  where  the  landlord  had  proved  payment  of  rent  by  the  defend-  When  produc- 

ant,  and  half  a  year's  notice  to  quit  given  to  him ;  but  his  witness  also  proved,  ^^^  of  agree- 

.'        .t    .  «    .  I     1      1  •  .  ment  will  not 

on  cross-examination,  that  an  agreement  relative  to  the  land  m  question  was  i^  required. 
produced  at  a  former  trial  between  the  same  parties,  and  was,  on  the  morn- 
ing of  the  then  trial,  seen  in  the  hands  of  the  plaintiff's  attorney,  the  con- 
tents of  which  the  witness  did  not  know,  noj^notice  having  been  given  by  the 
defendant  to  produce  that  paper,  it  was  held  not  to  be  admissible  evidence ; 
for  though  it  might  be  an  agreement  relative  to  the  land,  it  might  not  affect 
the  matter  in  judgment^  nor  even  have  been  made  between  these  parties.  (2) 

After  the  plaintiff  has  proved  by  witnesses  a  case  of  impli^  or  oral  con->  When  an  oral 
tract,  he  cannot  be  nonsuited  by  the  defendant's  producing  an  unstamped  beenproved 
written  instrument  purporting  to  contain  the  terms  of  a  contract.  (3)  the  production 

Where  rent  was  to  be  payable  by  a  parol  demise  from  the  Lady^ay  °^*°  ""- 
following,  evidence  of  the  custom  of  the  country-  is  admissible  to  shew,  that  ,Qent  is  imma-' 
by  <<  Lady-day  "  Old  Lady-day  was  intended.  (4)  t^i^J* 

In  an  action  for  rent  of  land  verbally  let  on  the  same  terms  as  the  former  "Lady-day." 
tenant's  lease,  such  lease  must  be  produced  properly  stamped. (5)  ^u^ letting 

Reasonable  satisfaction  for  the  use  and  occupation  is  the  thing  intended  ggane  terms  as 
to  be  given  by  stat  11  Geo.  2.  c«  19.    Where  a  rent  is  mentioned  in  the  under  an  ex. 
lease  or  agreement,  such  rent  will  be  the  measure  of  damages ;  and  where  ^      ^'^' 
there  is  no  express  agreement,  the  plaintiff  must  prove  the  value  of  the 
premises  occupied,  and  the  plaintiff  is  entitled  to  recover  for  use  and  occu- 
pation, notwithstanding  a  recovery  in  ejectment,  up  to  the  day  of  the 
demise  laid  in  the  declaration.  (6) 

It  seems  to  be  no  defence,  that  the  landlord  has  distrained  goods  to  the   Where  landlord 
full  value  of  the  rent,  if  he  has  parted  with  them  for  a  less  sum.    If  he  has  ^**?"?*""®** 
sold  them  at  too  low  a  rate,  the  tenant's  remedy  is  by  action  (7) ;  and  it  is  no  ^jn  yjj^]^^  ^ 
defence,  that  the  tenant  quitted  without  giving  notice,  in  consequence  of  the  rent, 
fearing  a  distress  on  the  part  of  the  superior  landlord.  (8) 

In  an  action  for  use  and  occupation  since  the  new  rules,  it  cannot  be  left  When  payment 
to  the  jury  to  say,  whether  the  evidence  produced  by  the  defendant  does  not  '^^I^^ 
amount  to  an  admission,  by  the  plaintiff,  that  he  has  been  paid,  and  that 
nothing  is  due,  without  a  plea  of  payment  or  settlement ;  and  such  evidence 
is  inadmissible  under  a  plea  of  set-off  for  money  due  on  an  account  stated 
between  the  parties.  (9) 

Where  the  lessee  took  possession  of  a  farm  under  an  agreement,  which  Lessee  taking 
he  did  not  sign,  the  terms  of  which,  the  lessor  had  partly  failed  to  fulfil : —  po«ession 
It  was  held,  that  the  jury  might  ascertain  the  value  without  regard  to  the  signed  instru- 
rent  specified  in  the  agreement  (10) ;  for  the  rent  reserved  by  an  agreement  ^^^^ 

(1)  CoUey  ▼.    StreeUon,  3  D.  &  R.  522.         (5)   Turner   t.  Fbtoer,    7    B.  &  C.  625. 
2  B.  &  C.  273.^        ,  M.  &  M.  131. 

(2)  Doed.  Wood  (Sir  Mark)  v.  Morris,  12         (6)  Birch  v.  Wright,  1  T.  R,  378. 
East,  237.,   et  vide  Doe  d.   Sheaneood  t.         (7)  EjffbrdY,  Bvrgett,  1  M.  &  Rob.  23. 
Pearson,  ibid.  238.  n.  (8)  Bickett  v.  TuUick,  6  C.  ^  P.  66. 

(3)  Fidder  v.  Bay,  3  M.  &  P.   659.     6         (9)  Liniey  v.  Ptilden,  3  Dowl.  P.  C.  780. 
Bing.  332.     4  C.  &  P.  61.  (10)    Tomlinson  v.  Day,  2  B.  &  B.  680. 

(4)  Doe  d.   Hail  v.  Benton,  4  B.  &  A.  3  Stark.  £v.  3d  ed.  1184. 
588. 
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is  evidence  of  amount  in  those  cases  only  where  the  defendant  has  enjoyed 
the  premises  according  to  the  agreement.  But  though  a  parol  agreement 
for  the  use  and  occupation  of  hind  be  void  under  the  Statute  of  Frauds^ 
recourse  may  be  had  to  it  to  ascertain  the  amount  of  rent  (1) 

Although  in  use  and  occupation  evidence  is  given  of  the  annual  value  of 
the  property  whilst  occupied  by  the  defendant,  no  inquiry  is  made  as  to  the 
profit  accruing  from  the  cultivation,  or  as  to  the  property  having  been 
cultivated.  (2) 

If  A.  agree  to  purchase  B.'s  equitable  interest  in  lands  for  a  term  of  years 
at  a  specified  rent,  and  A.  pay  the  rent  for  several  years,  and  acknow^ 
ledge  that  a  further  sum  was  due,  he  cannot  resist  B*'s  claim  for  such  further 
rent  in  an  action  on  the  agreement,  by  shewing,  that  he  has  not  been  able 
to  use  the  lan4s ;  but  it  seems^  that  B.  might  have  ^covered  in  an  action 
for  use  and  occupation.  (3) 

The  defendants  took  certain  premises  of  the  plaintiff  for  nine  months  at 
a  rent  certain,  with  the  option,  at  the  end  of  that  time,  of  taking  a  lease  for 
seven,  fourteen,  or  twenty-one  years ;  before « the  expiration  of  the  nine 
months,  the  defendants  let  the  premises  to  a  company  for  six  months,  who 
actually  occupied  them  for  that  period: — It  was  held,  that,  at  the  end  of 
a  year  from  the  expiration  of  the  nine  months,  the  defendants  were  liable  to 
the  plaintiff  in  an  action  for  use  and  occupation  for  a  year's  rent  (4) 

After  a  recovery  of  possession  of  the  premises  by  ejectment,  the  plaintiff 
may  maintain  use  and  occupation  for  the  rent  to  the  time  of  the  demise,  but 
not  after.  (5) 

When  the  tenant  has  not  obtained  possession  under  the  plaintiff,  the 
plaintiff  can  only  charge  him  for  use  and  occupation  from  the  time  at  whidi 
he  became  seised  of  the  legal  estate,  although  he  may  have  had  an  equit- 
able estate  long  before.  Thus,  where  premises  came  into  the  defendaat*s 
possession  through  J.  S.,  who  afterwards  mortgaged  to  W.  S.,  and  assigned 
the  equity  of  redemption  to  the  plaintiff: — It  was  held,  that  he  could 
only  recover  rent  from  the  time  when  he  acquired  the  legal  estate  ftt>m 
W.  S.  (6) 

Where  a  lease  of  premises  for  a  term  of  years  expired  at  Midaummer, 
1821,  and  the  tenant  refused  to  give  up  possession  at  that  time,  and  insisted 
that  he  was  entitled  to  a  notice  to  quit,  and  continued  in  possession  until 
Christmas  following,  and  paid  rent  to  that  time,  when  he  tendered  the  keys 
of  the  premises  to  hb  landlord,  which  the  latter  refused  to  accept :— •It  was 
held,  that  such  continuing  in  possession  by  the  tenant  did  not  amount  to  a 
holding  over  by  him,  but  was  conclusive  evidence  of  a  tenancy  from  year 
to  year,  which  entitled  the  landlord  to  maintain  an  action  for  the  use  and 
occupation  of  the  premises,  to  recover  the  amount  of  a  quarter's  rent  which 
became  due  at  Lady-day,  1822.(7) 

In  an  action  for  use  and  occupation  of  lodgings,  a  witness,  who  was  the 
only  person  who  had  occupied  them,  was  called  to  prove,  that  the  defendant 


(I)  De  Medina  v.  Polaon,  Holt's  N.  P.  C. 


47. 


(2)  Atiwood  V.  Taylor,  1  M.  &  G.  312.  n. 

(3)  Conoay  v.  Baxter,  2  Stark.  525. 

(4)  Waring  ▼.  King,  8  M.  &  W.  571. 


(5)  Doe  d.  CKeny  v.  BaUem,  Cowp.  246. 

(6)  Cobb  V.  Carpenter,  2  Camp.  13.  a. 
(7>  Biihop  T.  H&ward,  3  D.  &  R.   293. 

2  B.'  &  C.  100.,  sed  vide  Doe  d.  Hommg*- 
worth  V.  Stenneti,  2  Esp.  N.  P.  C  717. 
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had  taken  them  of  the  plaintiff,  and  had  put  hep  in  them:— It  waa  held,      EnpExcK, 
that  she  was  a  competent  witness  without  a  release.  (1)  ~" 

Where  a  witness  was  called  by  the  plaintiff,  who  stated,  that  he  held  the 
premises  of  one  of  the  plaintiffs,  it  was  held,  that  he  could  not  be  asked 
whether  he  bad  not  given  them  up  to  the  defendant  without  being  released, 
and  that  stat  S  &  4  Will.  4.  c.  42.  ss.  26,  27.  did  not  apply.  (2) 

In  an  action  for  use  and  occupation,  a  judgment  in  a  former  action  for  Judokint  ik  ▲ 
use  and  occupation  between  the  same  parties,  given  in  favour  of  the  plain-  ^J'J"*  ^^ 
tiff,  is  evidence  of  the  defendant's  having  occupied,  but  is  not  conclusive ; 
and  the  jury  ought  to  take  into  their  consideration  all  the  circumstances 
under  which  that  judgment  was  obtained.  (S) 


6.  Statute  op  Limitations  —  New  Trial  —  Affidavit  —  Payment  Statutkof 
OF  Money  into  Court  —  Judgment  by  Default  —  Writ  of  In-  n^xkux  3 
QUiRY  —  Costs.  ArnoAviT  — 

Patmxnt  op 

.    Where  the  tenant  has  not  occupied  the  premises,  paid  rent,  or  done  any  Movbt  into 
act  from  which  a  tenancy  can  be  inferred  for  six  years,'  the  Statute  of  ^^  bTde^ 
Limitations  is  a  good  defence,  though  a  notice  to  quit  has  never  been  fault — War 
given.  (4)  op  Ikqu»t  — 

In  Evans  v.  Evans  (5)  it  appeared,  that  lands  were  let  by  auction,  subject  ^ 
to  certain  conditions  of  sale,  that  a  memorandum  of  the  terms  was  signed  Lxiutationi. 
by  the  auctioneer  and  the  tenant^  and  that  underneath  there  was  a  signa^  Nbw  Tual. 
tare  of  approval  by  the  owner,  and  a  direction,  to  pay  the  rent  into  the 
hands  of  the  auctioneer.    In  an  action  for  use  and  occupation  brought  by 
the  auctioneer  against  the  tenant,  in  which  a  verdict  had  been  found  for  the 
plaintiff,  the  court  granted  a  new  trial,  upon  the  ground,  that  the  case  had 
been  left  as  an  ^  entire  question  of  fact,  without  the  attention  of  the  jury 
having  been  called  to  the  legal  effects  of  the  memorandum :  —  but  it  seems, 
that,  under  such  circumstances,  the  auctioneer  could  not  maintain  use  and 
occupation.  (6) 

To  an  affidavit,  that  the  defendant  was  indebted  to  the  plaintiff,  "  for  the  Appidavit. 
use  and  occupation  of  a  certain  dwelling-house,  &c  of  the  plaintiff,  held  and 
enjoyed  by  the  defendant^  as  tenant  thereof,"  an  objection  was  made,  that, 
after  the  words  <<  as  tenant  thereof,"  it  omitted  as  tenant  to  the  plaintiff,  or 
that  the  defendant  held  at  his  request ;  but  the  court  held  it  to  be  suffi- 
cient. (7) 

Payment  of  money  into  court  in  an  action  for  use  and  occupation  admits  Paymbkt  op 
the  contract,  and  precludes  the  defendant  from  questioning  the  plaintiff's  q^^^^J  "'^ 
title,  or  alleging  the  non  joinder  of  another  as  co-plaintiff,  although  the 
defect  may  appear  on  the  plaintiff's  case.  (8) 

Suffering  judgment  by  default^  in  an  action  for  use  and  occupation,  Judombhtbt 
amounts  to  an  admission,  that  the  defendant  held  a  house  of  the  plaintiff,  I^^'^^vlt. 

(1)  Harmon  v.  Holbrook,  1  Gale,  176.  (6)  Ibid. 

(2)  Hodioii  ▼.  Manhatt,  7  C.  &  P.  16.  (7)  J>e  r.  Sdlwood, 9  Price,  322.    Bottock 
(d)  Jonet  T.  Reynolda,  ibid.  335.                    v.  fFhUe,  cit.  Archb.  by  Cbitt  142. 

(4)  Leigh  ▼.  Thornton,  1  B.  &  A.  625.  (8)  DoAy  r.IUa,  3  P.  &  D.  287. 

(5)  3  A.  &  E.   132.     1  H.  &  W.  239. 
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Statittc  op  Li-  who  need  not  shew  that  it  was  his  house ;  and  it  lies  on  the  defendant  to 
MiTATioNs,    g   prove,  that  he  did  not  occupy  the  particular  house  to  which  the  attention  of 

the  jury  has  been  directed.  (1) 
Writ  of  Ik-         When  from  the  nature  of  the  contract  the  amount  of  damage  must  of 
Qoi&r.  necessity  be  uncertain,  then,  though  the  action  be  in  debt,  there  must  be 

a  writ  of  inquiry  to  reduce  it  to  a  certainty  (2) :  thus,  in  an  action  of 
debt  for  use  and  occupation  on  a  quantum  meruit^  after  judgment  by 
default,  a  writ  of  inquiry  was  held  to  be  necessary  before  signing  final 
judgment  (S) 
Cons.  If  the  plaintiff  obtain  a  verdict,  he  is  entitled  to  costs,  unless  the  damages 

given  by  the  jury  be  under  409.,  and  even  in  that  case,  unless  the  judges 
before  whom  the  cause  was  tried,  certify  under  stat  43  Eliz.  c  6.  that  such 
damages  were  under  40f.  This  certificate  may  be  granted  out  of  court  at 
any  time,  between  the  verdict  and  judgment  (4) 

(1)  Davii  T.  Hotdthip,  I  Chitt.  644.  n.  (3)  Archb.  by  Chitt.  74.S. 

(2)  VideperBayUyJ,  in  Weaidy,  Brown,        (4)  Sayer  on  Costs,    18.     Woodfkll  by 
2  C.  &  J.  673  Harrison,  646. 
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WAGER. 

1.  Generally,  pp.  2739 — ^274L 

Wago't  when  allowed  —  Where  the  judge  hoe  a  dieeretunuay  pcwer,  whether  he  wiU 
proceed  with  the  cause  —  It  ie  essentUd,  that  the  evetU  of  a  wager  he  contingent  — 
Judgment  qf  Lord  Mansfield  in  Janet  p.  Randall —  CMldren  wagering  upon  the 
longest  Ufe  ofthair  rapecHve  petnnts -^  Anm  lagimg  a  wager  i^nmi  Aw  own  age, 

2.  Illegal  Transactions,  p.  274L 

Wager  must  not  be  a  cover  to  an  illegal  trantaetiom,  as  to  conceal  briberg,  S;e,  — 
Money  lent  far  gaming  —  No  demand  can  be  enforced^  which  cannot  be  established 
but  through  the  medium  of  an  iOegal  bargcdn, 

5.*Immoral  and  Indecent  Transactions,  p.  274'2. 
4.  Inconsistent  with  Public  Policy,  pp.  2742 — ^2745. 

Wagers  tending  to  diminish  the  public  reoenue  —  Creating  an  interest  m  the  l^  of -a 
foreign  enemg  —  Bestraint  of  marriage  —  Leading  to  a  public  inquiry  into  the 
mode  of  playing  an  iU^al  game  —  Tendency  to  influence  the  course  of  justice  — 
Future  price  of  foreign  funds  —  Stats,  16  Car,  S.  e.  7.  j«.  8«  ^  S.,  9  Anne,  c.  14. 
t.  1.,  and  5  |*  6  WUL  4.  c  41.  in  restraint  of  gaming —  Stats,  IS  Geo,  2.  e.  19.» 
18  Geo,  2.  e.  S4.»  and  3^4  Vict,  c.  5.  respecting  horse  racing  —  Stats,  19  Geo,  2, 
c.  37.  and  14  Geo,  3.  c.  48.  ss,l  ^  2.  prohibiting  wagering  poKeies. 

B*  Stakeholder,  pp.  2745^  2746. 

6.  Declaration  and  Pleadings,  pp.  2746,  2747. 

7*  Evidence  and  Amendment  of  Record,  p.  2747. 


1.  Generally.  GxNnAUT. 

In  Da  Costa  v.  Jones  (1)  Lord  Mansfield  observed,  **  Indifierent  wagers  Wagen  when 
upon  indifierent  matters,  without  any  interest  to  either  of  the  parties,  are  *U<^^^ 
certainly  allowed  by  the  law  of  this  country,  in  so  far  as  they  have  not  been 
restrained  by  particular  acts  of  parliament"  (2) :  thus,  a  wager  that  A.  has 
purchased  a  waggon  of  B.  would  not  be  void,  either  at  common  law  or 
under  stat.  14  Geo.  S.  c.  48. 

In  Good  V.  EUioU  (3),  where  the  wager  was.  Whether  one  S.  T.  had  not 
bought  a  certain  waggon  of  one  D.  C.  ?  It  was,  after  a  verdict  for  the 
plaintifi*,  moved  in  arrest  of  judgment; — that  all  wagers  were  void  at  com- 
mon law,  where  the  party  had  no  interest  in  the  subject,  except  that  created 
by  the  wager ;  and  that  wagers  came  within  stat  14  Geo.  3.  c  48.  as  wager- 
ing policies  ; — but  it  was  held  by  Mr.  Justice  Buller,  that  an  interest  in 
the  subject-matter  was  not  necessary  to  enable  the  party  to  maintain  this 

(1)  Cowp.  729.  £sp.  N.  P.  C.  SS5.     M'AIUster  v.  Hadgn,  S 

(8)  Vaughan  ▼.  Whitcomb,  2  N.  R.  413.  Camp.  438.     Hnssoy  ▼.  Crichitt,  3  Camp. 

Michkfidd  r.  Hepgin^  1  Anst  133.     Pope  ▼.  168.     Jones  ▼.  Randall,  Cowp.  37. 

St,  Leger,  1  Salk.  344.     BuHing  y.  Frost,  1  (3)  3  T.  R.  693. 
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action  which  might  be  on  indifferent  matters,  and  that  wagers  were  not 
within  Stat  14  Geo.  3.  c  48.,  which  was  confined  to  policies  of  insurance 
and  written  instruments  only.  (1) , 

In  an  action  founded  on  a  wager,  it  rests  with  the  judge  at  the  trial  to 
say,  whether  he  will  or  will  not  proceed  with  the  cause.  (2)  And  in  one 
case  (S)  the  chief  justice  discharged  the  jury  from  giving  any  verdict  in  an 
action  for  a  wager  deposited  with  a  stakeholder^  to  be  paid  over  to  the 
winner  on  the  event  of  a  dog  fight,  and  whicli  was  not  demanded  of  the 
staikeholder  until  aflter  the  event  was  determined ;  and  in  another  (4)*  he 
would  not  try  an  action  for  money  had  and  received  to  recover  back  a 
deposit  paid  to  abide  the  event  of  a  wrestling  match,  which  had  not  taken 
place.  But  where  an  action  was  brought  against  a  stakeholder  to  recover 
the  amount  of  a  wager  upon  a  cricket  match,  the  judge  at  Nisi  Prius,  in  the 
.exercise  of  his  discretion,  thought  proper  to  try  the  <cause.  (5) 

It  is  essential  to  a  fair  wager  that  it  be  contingent,  and  the  event  unknown 
to  the  parties  at  the  time  of  laying  the  wager ;  for  if  either  side  have  a  cer- 
tainty of  winning,  the  v^ager  ris  void. 

In  Jones  v.  RandaU{6)  where  the  wager  was,  that  a  decree  of  the  court 
of  Chancery  would  be  reversed  in  the  Lords  on  appeal,  and  the  plaintiff  had 
averdict,  and  upon  moving  to  arrest  the  judgment  Lord  Mansfield  said,  the 
question  is,  Whether. this  wager  is  agunst  principles  of  morality,  or  contrary 
to  sound  policy  ?    It  must  :not  be  .against  principles  of  sound  poUcy,  lor 
fDany, contracts,  which  are  not  against  morality,  are  still  void  as  agunst  the 
majciins  of  sound  policy.    "  With  .respect  to  the  first  question,  Whether  it  is 
against  morality  ?     This  contract  is  equal  between  the  parties ;  they  have 
each  of  them  equal  knowledge  or  equal  ignorance  ;  and  it  is  conoeming*  an 
event  .which,  reasoning  by  the  rules  of  predestination,  is  to  be  sure  so  far 
certain,. that  it  must  be  as  it  should  afterwards  happen  to  be.     But  it  is  a 
future  fCvent  equally  uncertain  to  the  parties^  whether  the  House  of  Lords 
would 'be  of  the  same  or  of  a  different  opinion  with  the  chancellor ;  the  pre- 
sumption, if  any,  rather  against  the  person  betting  in  opposition  to  the 
chancellor's  judgment."   ''The  second  question  is,  Whether  this  contract  is 
against  sound  policy?   And,  supposing  it  clear  of  all  the  circumstances 
before  mentioned,  such 'as  its  being  upon  equal  terms,  without  fraud,  and 
with  a  view  only  of  securing  something  to  the  appellant,  in  case  the  decision 
went  against  him,  I  profess  that,  even  iodependent  of  those  circumstanoes^ 
I  see  no  objection  to  it  in  sound  policy.    From  my  own  memory  of  this 
cause,  if  there  ever  was  uncertainty  in  any  ease,  it  was  in  this." 

Where  the  wager  was  between  two  young  men  oa  the  longest  life  of 
their  respective  fathers,  and  it  appeared  that,  at  the  time  when  the  wager 
was  laid  the  defendant's  father  was  dead,  he  having  died  the  same  day  on 
which  the  wager  was  made,  but  at  such  a  distance,  that  the  event  could  not 


(I)  Sed  vide  HuBtey  y.Criekitt,  S  Camp. 
168.  Mareh{EaHof)  v.  Pigot,  5 Burr, 2802. 
AUtn  V.  Heam,  1  T.  R.  66.  The  grounds  on 
which  Mr.  Justice  BuUer  dissented  were,  first, 
that  two  persons  shall  not  be  permitted  by 
means  of  a  voluntary  wager  to  try  any  question 
iipon  the  right  or  interest  of  a  third  person ; 
and  secondly,  that  all  wagers,  whether  in 
the  shape  of  a  policy  or  not,  between  parties 


not  having  any  interest,  were  prohibited  by 
Stat.  14  Geo.  3.  c  48. 

(2)   ThamUm  r.  Tftodbv^,  2  Y.  &  J.  165. 

(S)  Per  Abbott  C.  J.  in  Eperton  t.  JW»> 
man,  R.  &  M.  21S.     1  C  &  P.  613. 

(4)  Kennedy  v.  Gad,  3  C.  &  P.  376.  V. 
&  M.  225. 

(5)  Widpok  ▼.  Saunders,  7  D.  &  R.  13a 

(6)  Cowp.  39. 
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be  known  for  some  days  after ;  and  the  defendant  refused  to  pay,  on  the    Gbhseallt. 

ground  that  it  was  impossible  he  could  win,  his  father  being  dead  when  the 

wager  was  made ;  and  consequently^  as  he  could  not  win,  he  was  not  bound 

to  pay :  —  It  was  held,  that  the  event  being  unknown  at  the  time  when  the 

wager  was  laid,  that  it  was  a  fair  wager^  and  the  plaintiff  had  judgment  for 

its  amount  (1)1 

But  a  person  who  lays  a  wager  cannot  set  it  aside  on  the  ground,  that  at 
the  time  when  it  was  laid  the  opposite  party  had  received  information,  that 
he  was  mistaken ;  but  it  is  too  late  for  him  on  his  discovering  his  mistake  to 
countermand  the  authority  of  the  stakeholdep  to  pay  over  the  money 
betted.  (2) 

A  person  can  lay  a  wager  upon  his  own  age  (S),  and  there  is  no  illegality  Person  Uy'mg 
in  betting  a  rump  and  dozen.  (4)  a  wager  upon 


2.  Illegal  Transactions.  Illegal 

The  ground  of  the  wager  muat  not  be  a  cover  to  aa  illegal  transaction,  as  y^^^j.  |„„gt 

to  conceal  bribery,  simony,  or  usury ..(5)  not  be  a  cover 

Where  the  wager  was  between  two  votera  on  the  event  of  an  election  *°  "*  ill^l 

tnuuaction,  a& 

then  depending,  it  was  adjudged^  that  the  action  would  not  lie,  for  so  it .  to  conceal 
might  be  made  a  means  of  bribery  at  an  election.    But  had  the  persons  not  hribery,  &c 
been  voters  it  might  have  been  otherwise.  (6) 

And  dfartiorif  wherever  the  wager  is  itself  illegal,  or  arises  from  an  ille- 
gal transaction,  it  is  not  recoverable; — sucL  are  the  cases  of  W9ge]:ing 
policies.  « 

So,  where  the  wager  was  on  a  race,  but  the  sum  run  for  was  under  50L,  9ut,  is  Geo^2* 
.and  was  consequently  illegal  under  stat  13  Geo.  2*  c  19.,  it  was  resolved,  ^  ^^* 
that  the  plaintiff  could  not  recover ;  for  the  race,  which  was  the  subject  of 
the  wager,  being  illegal,  so  also  was.  the  wager.  (7)    But  it  may  be  here 
observed,  that  the  provisiona  of  stat  13  Geo.  2.  c  19.,  which  relate  to  horse  stat.  s  &  4 
racing,  have  been  repealed  by  stat  3  &  4  Vict,  c  5.  ^^^  ^  ^• 

Money  lent  for  the  purpose  of  gaming,  and  of  playing  ajL  an  illegal  game.  Money  lent  for 
such  as  hazard,  cannot  be  recovered  back.  (8).  gaming. 

That  no  demand  can  be  enforced,  which  cannot  be  established  but  through  No  demand 
the  medium  of  an  iUegal  bargain,  is  Ulustrated  by  Sivipsm  y^Bhss  (9),  where  ^j^  ^?^' 
the  plaintiff  laid  and  won,  an  illegal  wager  wiUi  B.,  the  defendant  taking  a  be  established* 
part  in  the  bet;  and  it  was  expected,  that  B.  would  pay  on  a  certain  day,  hut  through 
before  which,  the  plaintiff  at  the  defendant's  request,  because  he  was  going  a/iStegalbar. 
to  a  distance,  advanced  to  the  defendant  his  share  of  the  winnings ;  and  B.  gain, 
died  insolvent  before  the  day,  and  the  bet  never  was  paid :  —  It  was  holden, 
inasmuch  as  the  plaintiff  could  not  establish  his  case  without  the  ud  of  the 
illegal  wager  in  his  proof,  in  which  all  were  concerned,  he  could  not  recover^ 

(1)  March  {BarT)  y.  Pi^,  5  Burr.  2803.        (5)  J<nu9  r.  RandaB,  Cowp.  d8« 
recog.  in  Mead  v.  Dam$on,  3  A.  &  £.  307.,         (6)  AUen  v.  Heam,  1  T.  R.  56« 
oed  Tide  Hustey  ▼.  Crickitt,  3  Camp.  172.         (7)  Johmon  v.  Bonn,  4  ibid.  1. 

Stand  T.  CoOett,  4  ibid.  157.  (8)  MKitrna  r.  RMnton,  3  M.  ft  W. 

(2)  Bland  ▼.  CoBett,  4  Camp.  157.  434. 

(3)  HuMsey  v.  Criekitt,  3  ibid.  168.  (9)  7  Taunt  246. 

(4)  Ibid. 
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iMMOEAL^m  3,  Immoral  and  indecent  Transactions. 

IXDICKMT 

TEAMBAcnoHi.      xhe  ground  of  the  wager  must  not  be  an  immoral  or  indecent  trmn^ 
The  wager        action,  for  such  cannot  be  recovered ;  nor  involve  any  question  by  'which 

mutt  notbe,  ,  _  '  ,  ... 

immoral  or  in-  "le  peace  or  character  of  others  may  be  affected  (1 )  i  thus,  a  wager  is  void» 
decent  the  subject  being,  whether  an  unmarried  female  had  a  child  or  not  (2)    So, 

also,  where  the  wager  was  upon  the  sex  of  Mademoiselle  d'Eon ;  the  action 
was  held  not  to  Ue,  first,  because  it  afforded  an  opening  to  indecent  and 
improper  evidence ;  secondly,  because  the  peace  and  character  of  a  third 
person  might  be  materially  injured  by  an  inquiry  in  which  such  person 
not  concerned,  by  the  voluntary  acts  of  uninterested  persons.  (3) 


,  IkCOV  BISTBlIt 
WITH  PVBUO 
POUCT. 

Wagers  tending 
to  diminiah  the 
public  rerenue. 


Creating  an  in* 
terest  in  the 
life  of  a  foreigm 
enemy* 


Restraint  of 
marriage.  J 


Leading  to  a 
public  inquiry 


4'.  Inconsistent  with  Public  Policy. 

The  wager  must  not  be  on  a  question  which  it  b  inconsistent  with  the 
sound  policy  of  the  state  to  enter  into  the  discussion  of. 

Thus,  an  action  for  the  amount  of  a  wager  respecting  the  amount  of  the  hop 
duties  of  Canterbury,  was  adjudged,  not  to  be  maintainable,  because  it  then 
became  the  interest  of  one  of  the  parties  to  diminish  the  public  revenue,  and 
was  communicating  to  foreigners  the  internal  resources  of  the  kingdom,  and 
drawing  that  into  discussioo,  which  should  only  be  canvassed  in  parliament 
It  was,  therefore,  a  matter  which  in  sound  policy  ought  not  to  be  brought 
into  question  (4) ;  under  which  principle,  wagers  upon  the  contingency  of 
peace  between  this  country  and^ another  with  which  we  are  at  war  are  il- 
legal. (5) 

Where  it  was  agreed  to  pay  certain  sums  per  day  as  long  as  Buonaparte 
lived :  —  It  was  holden  illegal,  inasmuch  as  it  had  a  tendency  to  create  an 
interest  in  the  plaintiff  in  the  life  of  a  foreign  enemy,  and  which  in  the  case 
of  invasion  might  induce  him  to  act  contrary  to  his  allegiance,  and  likewise* 
that  the  party  suffering  under  such  a  contract  might  be  induced  to  compass 
and  encourage  the  horrid  practice  of  assassination,  in  order  to  get  rid  of  a 
life  so  burdensome  to  him.  (6) 

And  upon  this  principle,  where  the  plaintiff  betted  the  defendant  50 
guineas,  that  he  would  not  marry  for  six  years,  and  the  six  years  having 
expired,  and  he  being  unmarried,  then  brought  his  action,  it  was  adjudged, 
that  no  action  could  be  maintained,  for  it  operated  in  restraint  of  marriage^ 
and  was  consequently  contrary  to  good  policy  to  support,  there  being  no 
circumstances  to  shew,  that  such  restraint  in  the  particular  instance  was 
prudent  or  proper*  (7) 

Any  wager  which  leads  to  a  public  inquiry  into  the  mode  of  playing  an 
illegal  game  (8),  e.^.  hazard,  by  which  the  by-standers  may  acquire  a  know- 


(1)  JoHtt  ^,^BamUa,   Cowp.   SB.      Da 
Cotta  V.  JmuMf  ibid.  729. 

(2)  Ditehbttm  v.  Ookkmitk,  4  Camp.  152. 
(S)  Da  Gofta  ▼.  Jone$f  Covp.  729.     Boe- 

buck  V.  Hammerton,  ibid.  7S7. 

(4)  Atherfald  t.   Beard,  2   T.   R.    610. 
Shirley  v.  Sankey,  2  B.  &  P.  130. 


(5)  LaeaunadM  y.  ITAite,  7  T.  R.  5S5. 
FoiUr  ▼.  Thaekery^  cit  1  ibid.  57.  Awbtri  t. 
Wabh,  3  Taunt  277. 

(6)  Gilbert  {Ckrk)  t.  Sikn  {Sir  Mark), 
16  East,  15a 

(7)  Hardty  ▼.  Rice,  10  ibid  22. 

(8)  Brown  v.  LeewN,  2  Ueo.  Black.  43. 
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ledge  of  it)  is  contrary  to  good  morals  and  the  policy  of  the  law,  and  Imconsictkht  - 
therefore  not  a  ground  on  which  an  action  can  be  maintained.  p™  ^"'"<^ 

If  a  wager  have  a  tendency  to  influence  the  course  of  justice,  it  will  be   

illegal,  as  being  against  public  policy :  thus,  a  wager  respecting  the  couvic-  JJ^^j'^?  "^' 
tion  or  acquittal  of  a  prisoner  upon  a  criminal  charge  is  illegal.  (1)  iUegal  game. 

It  also  seems,  that  a  wager  between  the  proprietors  of  two  carriages  for  Tendency  to 
the  conveyance  of  passengers  for  hire,  that  a  given  person  should  go  by  one  TOu^"of  ju^ 
of  those  carriages,  and  no  other,  is  illegaL  (2)  tice. 

In  Morgan  v.  Pester  (3)  it  was  holden,  that  a  wager  on  the  future  price  Future  price  of 
of  foreign  funds  is  not  void  or  illegal,  either  by  staL  7  Geo.  2.  c.  8.  or  at  ^"""8"  ^°*^ 
common  law. 

By  Stat  16  Car.  2.  c.  7«  s.  2.  the  winner  of  any  money  or  other  valuable  Stat,  le 
thing  by  deceit,   in  playing  at  cards,  dice,  tables^  tennis,  bowls,  kittles,  ^^  ^'  ^'  ^' 
shovel  board ;  or  in  cockfightings,  horse  races,  dog  nuitcfaes,  foot  races,  or 
other  games ;  or  by  bearing  a  part  in  the  stakes,  or  by  betting  on  the  sides 
of  such  as  play,  ride,  or  run,  are  liable  to  forfeit  treble  the  value. 

And  all  securities  and  promises  given  or  made  for  the  payment  of  sums  Stat.  16  Car.  2. 
exceeding  100/.,  which  have  been  lost  at  one  time,  by  playing  at  any  one  of  ^'''  ^^• 
the  said  games,  or  by  betting  on  the  player,  are  declared  void,  and  the  winner 
shall  forfeit  treble  the  value  of  the  money  or  other  thing  won  above  100^ 

This  statute  being  to  suppress  the  practice  of  excessive  gaming,  has 
always  been  construed  in  the  most  extensive  manner,  that  could  answer 
that  end;  and  the  statute  not  only  avoids  securities  given  for  money 
lost  at  play,  but  also  where  the  contract  is  precedent  (4) ;  in  fact,  wherever 
a  contract  is  founded  on  the  illegal  and  tortious  winning,  and  only  secures 
the  payment  of  that  money,  it  is  within  the  statute.  (5) 

By  Stat  9  Anne,  c  14.  all  notes,  bills,  bonds,  judgments,  mortgages,  con-  Stat  9  Anne, 
Teyances,  or  other  securities  given  by  any  person,  where  the  whole  or  any 
part  of  the  consideration  of  such  securities  shall  be  for  money  or  other  valu- 
able thing  won  by  gaming,  or  playing  at  cards,  dice,  tables,  tennis,  bowls, 
or  other  games  (6),  or  by  betting  on  the  sides  of  such  as  game  at  any  of  the 
aforesaid  games,  or  for  repaying  any  money  knowingly  lent  for  such  giuning 
or  betting,  or  lent  at  the  time  and  place  of  such  play  to  any  person  that  shall 
play  or  bet,  shall  be  void.  (7) 

But  by  Stat.  5  &6  Will.  4.  c.  41.  s.  1.  notes,  bills,  or  mortgages,  which  Stat  5&6 
under  the  foregoing  acts  would  have  been  absolutely  void,  are  only  to  be  ^  ^  '  •  c  41. 
deemed  as  having  been  given  for  an  illegal  consideration. 

Although  by  stat  9  Anne,  c  14.  s.5*  all  written  securities  given  to  secure 
the  payment  of  money  won  at  any  game  were  rendered  void  (8),  yet  it  has 
been  held  under  such  statute,  that  the  wager  must  arise  from  play,  or  be  laid 
on  a  person  playing  at  some  game  prohibited  by  the  statute. 

For  where  the  wager  was,  that  one  Clarke  would  not  run  four  miles  in 

• 

(1)  EvoM*  ▼.  Jbiie*,  5  M.&  W.  77.  ton.  ▼.  Pye,  2  WiU.  309.     a<^i(m  t.  Jm- 

(8)  BHham  v.  Exngsman^  1  B.  &  A.  683.  nuv^f,  S  W.  Black.  706.  >,  to  foot  racea  {LyfutU 

(3)  3  Bbg.  N.  C.  457.  v.    Longbothom,    2   Wila.    36.      Brown    ▼. 

(4)  HtdgAorrow  ▼.  Botendenj  1  Vent  Borkdey^  Cowp.  281.);  aemUe,  game  at 
253.     Edgthnry  ▼.  RotMeie^  3  Lev.  94.  cricket.     Jeffrty*  ▼.  WolUr,  1  WUa.  22a 

(5)  Hntaey  t.  /aco6,  1  Salk.  344.    Carth.         (7)  Vide  SigA  ▼.  /<66,  3  Stark.  1. 

S56.  (8)  Ibid.    Jejfreyf  ▼.  WoUUr,  1  Wila.  220. 

(6)  These  words  apply  to  games  of  chanee  Lynatt  t.  LongboAam,  2  ibid.  36.  ShirUg  v.' 
and  skiU  (^t^  v.  /c&6,  3  Stark.  1.),  to  borse  Sankeg,  2  B.  &  P.  isa,  a«f  vide  sUt  5  &  6 
races  (  (7o(xf6tini  v.  MaHeg,  Str.  1159.  Bltut-  WilL  4.  c.  41.  s,  1. 
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IvcoNtiRiMT  twenty-one  minutes ;  this  was  adjudged  not  to  be  within  the  statute,  for  the 
PoucT.  person  by  whose  means  the  wager  was  won  was  not  playing,  though  it  was 

admitted,  that  a  foot  race  was  a  game  prohibited  under  stat.  9  Anne,  c  14t 

and  that  if  it  had  been  laid  and  proved,  that  Clarke  was  playing  at  a  game 
called  a  foot  race,  that  the  wager  would  not  be  recoverable ;  but  that  did 
not  appear,  as  Clarke  might  be  running  for  exercise  or  amusement,  and 
know  nothing  of  the  wager^  and  so  could  not  be  said  to  be  playing.  (1) 
Steeple  efaeM.         A  steeple  chase  is  not  illegal  under  stat.  18  Geo.  2.  c  34.  s.  1 1  .(2)     But 

an  action  of  assumpsit  will  lie  to  recover  money  won  at  play  at  a  l^al  game 
not  amounting  to  10^(3) 

Cock  matches  or  wagers  upon  them  are  illegal  (4) ;  so  are  wagers  <mi  the 
result  of  a  sparring  exhibition  (5),  cricket  match.  (6) 

Where  the  wager  was,  how  many  different  ways  there  were  of  nicking 
seven  the  main  at  the  game  of  hazard  —  the  court  held,  that  such  a  cause 
should  not  be  entertained  in  court,  for  the  game  of  hazard  being  prohilnted 
by  law,  it  would  be  admitting  the  discussion  in  a  court  of  justice  of  a 
subject  founded  on  an  illegal  transaction.  (7) 
**  At  any  one  In  the  construction  of  the  words  *'  at  any  one  time  or  sitting,"  it  has  beoi 

timeornumg.    ^^^^g^  that  where  a  sum  above  10/.  had  been  won  and  paid  after  a  am- 

tinuance  at  play,  except  an  interruption  during  dinner  time,  it  was  to  be 
considered  as  won  at  one  and  the  same  sitting.  (8) 
Stats.  13  The  stats.  13  Geo.  2.  c  19.  and  18  Geo.  2.  c  34.  were  made  to  legalise 

is'oxo.  2  ^^''  horse  races  where  the  stake  was  50^  or  upwards,  or  25/1  deposited  by  each 
c.  34^  AKD  3  &  p&rty^  and  accordingly  wagers  in  such  matches  would  under  such  statutes  be 
4  Vict.  c.5.  recoverable  in  assumpsii(9);  but  that  part  of  stat  13  Geo.  2.  c  19.  which 
Houi  EAciMo.  relates  to  horse  racing  has  been  repealed  by  stat.  3  &  4  Vict  c  5. 

In  Whalsy  v.  Pajot(\Ql)  it  was  held,  that  the  horse  race  must  be  a  *<  horse 
race,"  in  the  common  understanding  of  that  term,  and  therefore  did  not 
extend  to  a  race  against  time^  or  that  one  horse  performed  a  given  distance 
in  less  time  than  two  placed  at  different  places  of  the  distance  to  be  run, 
for  such  was  not  properly  a  horse  race ;  and  the  court  there  said,  that  the 
case  of  Ximenes  v.  Jaques  (1 1)>  which  was,  that  a  certain  distance  could  be 
performed  in  a  given  time  in  a  chaise  and  pair  of  horses,  was  decided  on 
the  same  ground. 

Newmarket  and  Black  Hambleton  are  excepted,  where  a  race  may  be  ma 

for  any  sum  or  stake  less  than  501.     But  though  such  horse  races  are  legaL 

yet  it  has  been  determined,  that  they  are  games  within  stat  9  Anne,  c.  14., 

and  consequently  wagers  above  10/.  upon  a  lawful  horse  race  are  illegaL{12) 

Though  the  owners  of  horses  may  run  them  for  a  stake  of  50/L  or  more 

(1)  LynaU  v.  Lonj^fotham^  2  Will.   36.  ibr  keeping  a  gaminghouse.  Mae  r^  JPtg^ 

Mmenet  y.  Jaques,  6  T.  &  R.  499.  5  Dowl.  P.  C  S42. 

(5)  EvauM  V.  Prait,  1  Dowl.  P.  C.  N.  S.  (9)  IitAUeUer  v.  Haden,  8  Camp.  438. 
505.  Good  y.  EOioU,  3  T.  R.  705.  Goedbvn  t. 

(3)  BulHmg  x.  Frott,  1  £sp.  N.  P.  C  S35.  MarUy,  Str.  1159.     Blaxtm  t.  P^  2  Wib. 

<4)  Squim  y.  WhiMkeH,  3  Camp.  140.  309.      CSayton  ▼.  Jeimingt,  2  W.  Blade.  706. 

<5)  HwU  y.  BeO,  1  Bing.  1.     7  Moore,  Bidmead  y.  Gale^  4  Burr.  2433.     Jckm$m  t. 

212.  Bawt,  4  T.  R.  1.      Whahy  y.  P^Mfet^  2  B.  & 

(6)  Jeffreyi  v.  WaUer,l  Wils.  220.  P.  51.     Stat.  9  Anne,  e.  14. 

(7)  Brotm  ▼.  Leeton,  2  Hen.  Blaek.  43.  (10)  2  B.  &  P.  5a     Johum  ▼.  Beam,  4 

(8)  Bone$  v.  Booth,  2  W.  Black.   1226.  T.  R.  1. 

The  writ  of  urtiorari  at  the  instance  of        (11)6  T.  R.  499. 

a  defendant  is  token  away  by  stat  25Gea2.        (12)  CZayton  v.  Jemungs,  2  W.  Black.  70S. 

c.  36.  s.  10.  in  the  case  of  an  indictment     Goodhum  y.  Marle^,  Str.  1159. 
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at  a  proper  place  for  a  horse  race>  yet  it  has  been  held,  if  they  run  them  Ivcovatemxr 
upon  the  highway,  the  wager  is  iUegaL  (I)  Pou^r"'' 


An  agreement  by  which  the  defendant  sold  the  plaintiff  a  horse  for  200/.  if 
he  trotted  eighteen  miles  within  the  hour>  but  for  one  shilling  if  he  failed— 
was  held  ill  on  arrest  of  judgment.  (2) 

A  wager  of  SOL  to  IL  that  a  certain  horse  had  not  won  a  by-gone  horse 
race  is  lawful ;  for  such  a  wager  neither  accompanies  any  thing  then  in  a 
course  of  being  done,  nor  contemplates  any  thing  then  remaining  to  be  done, 
and  therefore  is  not  within  the  stat  9  Anne,  c  14.(3) 

If  the  wager  be  not  upon  the  event  of  the  game  played  at,  but  on  a  col-  Cases  not  with- 
lateral  matter,  it  is  not  affected  by  stat  9  Anne,  c  14.  (4)    Thus,  where  the  *"  »^*-  ^  ^'»°«» 
question  was,  whether  one  of  the  players  was  bound  to  move  a  man  at  back- 
gammon, not  in  the  play ;  it  was  adjudged,  that  the  amount  of  wager  might 
be  recovered  in  ctssumpnt^Si) 

The  provisions  and  effect  of  stat  19  Geo.  2.  c.  37.  have  been  previously  Stat  19  Geo.  2.^ 
discussed.  (6)  ®-  ^'^• 

By  stat  14  Geo.  3.  c.  48.  insurances  made  on  the  life  of  any  person,  or  14  Geo.  s. 
any  other  event,  wherein  the  person  for  whose  use  such  policy  shall  be  **^®'  M.1&2. 
made  shall  have  no  interest,  or  by  way  of  wagering  or  gaming,  is  void ;  and 
in  all  policies  on  lives  or  other  events,  the  names  of  the  persons  interested 
must  be  inserted. 

In  MoUUon  v.  Staples  (7),  where  a  policy  was  made  in  the  event  of  there 
being  an  open  trade  between  Great  Britain  and  the  province  of  Maryland 
on  or  before  July  6.  1778,  Lord  Mansfield  said,  <*  It  was  clear  the  plaintiff 
could  not  recover." 

In  Paiergan  v.  Powell  (S),  recognising  the  foregoing  case,  and  Rot^uek  v. 
HammerUm  (9),  it  was  holden,  that  an  engagement  in  consideration  of  40 
guineas  to  pay  100/.  in  case  Brazilian  shares  should  be  done  at  a  certain 
sum  on  a  certain  day,  subscribed  by  several  persons,  each  for  themselves,  was 
holden  to  be  a  policy  of  insurance  and  void  within  stat  14  Geo.  3.  c  48.  (10) 


5.  Stakeholder. 

A  stakeholder  is  bound  to  retain  the  money  till  one  of  the  party  is  clearly  Stakuioldka, 
entitled  to  receive  it ;  and  if  he  unduly  pay  it  over  to  either  party  not  en- 
titled to  it,  he  will  be  liable  to  repay  the  stake.  (11) 

If  a  wager  be^laid  and  the  money  deposited  in  the  hands  of  a  stake- 
holder, though  the  subject-matter  of  the  wager  be  illegal,  the  stakeholder 
cannot  justify  holding  the  money  from  either  of  the  parties  on  that 
ground.  And,  under  such  circumstances,  if  either  party  give  notice  to  the 
stakeholder  not  to  pay  over  the  money,  and  bring  his  action  against  him 

(1)  WhaUg  ▼.  Pajot,  2  B.  &  P.  51.  (8)  9  Bing.  320.     3  M.  &  Se.  399. 

(2)  Brogdtn,   ▼.  Marriotts  S  Bing.  N.  C.         (9)  Cowp.  737. 

88.  (10)  Vide  Good  v.  ElHott,  anU,  2740. 

(S)  Pugh  ▼.  Jenkiiu,  1  G.  &  D.  40.  (11)  Bummgh  ▼.  SMnmer,  8  Burr.  2639. 

(4)  Hawk.  b.  L  c.  92.  a.  47.  BaU  ▼.  Cartwright,  7  Price,  540.     Hattdom 

(5)  Pope  V.  St,  Leger,  1  Salk.  344.  ▼.  Jaekton,  8  B.  ft  C.  221.     AMbert  v.  ffidth. 


(6)  Vide  anti,  2111.  tit.  Ivsveakci.  3  Taunt.  282.     Smith  ▼.  Biekmore^  4  ibid. 

(7)  Manhall  on  Insurance,  118.     Park    474. 
on  Insurance,  640.  n. 
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ScAxxBotDuu  for  the  money  so  deposited  in  his  hands  before  it  be  paid  over,  be  can 
recover  it  (1) 

But  where  the  stakeholder  of  the  money  bet  on  an  illegal  wafj^er  had  paid 
It  over  to  the  winner,  with  the  consent  of  the  loser,  it  was  adjudged,  that 
the  latter  could  not  bring  an  action  against  the  former  to  recover  it  baek 
because  m  pari  ddieto  potior  eH  conditio  possidentis,  (2) 

Although  a  judge  has  a  right  to  exercise  his  discretion,  whether  he  will 
try  an  idle  and  frivolous  wager  cause,  it  seems,  that  if  one  of  the  parties  to  an 
illegal  or  frivolous  wager,  demand  his  deposit  from  the  stakeholder  before  the 
event  has  been  determined,  or  before  the  money  has  been  paid  over,  he  has  a 
right  to  insist  that  the  cause  shall  be  tried  in  order  to  recover  back  hb 
money.  (3) 

An  agent  who  is  authorised  only  to  contract  illegal  debts,  cannot,  if  he 
lose,  pay  the  winner  without  an  express  direction  so  to  do.  (4) 

6.  Declaratiox  and  Pleadings. 

DccLABATioH  Indtbitotus  (Mssumpsit  will  not  lie  to  recover  a  wager  (5),  because  it  only 
AND  PuAD-      11^  where  debt  can  be  maintained :  but  a  special  assumpsit  will  lie  to  reeorv 

a  wager  fairly  won ;  if  it  arise,  as  previously  stated,  on  a  contingeDcy,  the 
event  of  which  is  then  unknown  to  both  parties.  It  must  not  be  a  blind  to 
an  illegal  or  an  immoral  transaction,  or  to  conceal  simony,  or  usvry,  or 
bribery ;  nor  must  it  be  inconsistent  ^ith  the  sound  policy  of  the  state  to 
support  it  (6);  and  all  securities  for  an  illegal  wager  are  void.  (7) 

If  money  be  paid  on  an  illegal  consideration,  it  can  be  recovered  back 
by  the  party  who  has  so  improperly  paid  it  (8) 

If  a  dinner  be  ordered  at  a  tavern  by  the  authority  of  two  penooif 
who  have  laid  a  wager  of  a  rump  and  dozen,  if  the  winner  pay  the  bill,  be 
may  maintain  an  action  against  the  loser  for  money,  paid,  to  recover  the 
amount  (9) 

In  an  action  against  the  loser  of  a  wager,  the  special  circumstances  ahouhl 
be  stated  (10)  ;  but  the  stake  may  be  recovered  from  the  stakeholder  apon 
a  common  count  for  money  had  and  received.  (11) 

In  the  declaration  against  the  loser,  mutual  promises  should  in  geneiv 
be  stated ;  and  though  it  has  been  usual  to  allege,  that  a  discourse  was  had 
&c.,  as  in  the  case  of  feigned  issues  (12),  that  form  is  unnecessary ;  and  it  is 
sufficient  to  state  as  inducement,  the  expectation  of  the  event  upon  which 
the  parties  betted,  and  then  to  shew  the  agreement,  &c.  of  the  parties,  with 
other  proper  averments  of  the  events  on  which  the  right  of  the  action 
depends.  If  a  man  agree  to  ride  without  whip  or  stick,  or  other  arms, 
an  allegation,  that  he  rode  without  whip  and  stick,  or  other  aims  is 

(1)  Cotton  V.  7%uHand,  5  T.  R.  405.  SarcPt  ctue,  1  Salk.  2S.  JadboM  ▼.  Cd^foe, 

(S)  Rex  ▼.  JP^rry,  6  ibid.  575.      Vanefyek  Carth.  338.     Good  ▼.  EUiott,  3  T.  R.  704. 
V.  Hewiit,  1  East,  96.      WUKanu  v.  HeOey^        (6)  Per  Lord  Mansfidd,  Cowp.  Sa 
8  ibid.  381.     Laeaiusade  ▼.   mUe,  7  T.  R.         (7)  Shirky  ▼.  Scmkey^  9B.&F.130.   9 

535.  Anne,  c.  14. 

(3)  2  Chitt  PI.  137.    BaU  ▼.  Cartwright,         (8)  LaeauMtade  y.    White^  7  T.  B.  5S^ 
7  Price,  540.   Haetehw  y.  Jaeksom,  8  B.  &  C.  Hewton  ▼.  Mtmeock,  1  Esp.  N.  P.  Sa 
S2I.     6  D.  &  R.  28.    Squiree  v.  WhUken,  3         (9)  HtuKy  y.  CriekiU,  3  Camp.  1(8. 
Camp.  140.      Thornton  y.  Tkaekray,  2  Y.  &         (10)  2  Chitt.  PL  138. 

J.  156.  (11 )  Smith  y.  Aiery,  6  Mod.  128. 

(4)  Cfeyftw  y.  Diffy,  4  Taunt.  165.  (12)  Good  \.  EBiott,  3  T,  fL  €95. 

(5)  Bovey  y.  Cattleman,  I  Ld.  Raym.  69. 
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a  sufficient  ayennent  of  performance;  at  least,  it  is  good  after  verdict  (1)  Dkclaeatiox 
As  a  general  rule  it  would  seem,  that  where  an  agreement  has  been  formally  ^^  ^^^^ 
stated,  there  seems  to  be  no  occasion  also  for  the  statement  of  mutual  


promises.  (2) 

Pleas,  alleging  the  consideration  of  a  debt  to  be  money  lent  for  the  pur-  Where  pleas 
poses  of  gaming,'  and  money  lost  at  play,  may  be  pleaded  to  the  same  de-  n>ay  be  i^ded 
claration  without  the  imposition  of  a  condition,  that  different  matters  of  condition,  that 
defence  shall  be  given  in  evidence  under  them.  (3)  1  diflferent  matter 

De  injurid  is  a  good  replication  on  general  demurrer  to  a  plea,  in  an  |^   -^^  ^ 
action  on  a  cheque,  that  it  was  given  for  a  gambling  debt.  (4)  eridenee  under 

them. 

De  injurid, 

7,  Evidence  and  Amendment  of  Record.  EviDKifcsAND 

Amekdmkkt 

If  a  person  be  a  witness  to  a  wager,  upon  which  an  action  is  brought,  or  o'  Becoed. 
if  he  have  laid  a  wager  on  the  same  matter  at  the  same  time,  he  will  not  be  S^i^'i'cx. 
admissible  as  a  witness ;  but  if  the  wager  be  laid  by  the  witness  afterwards,  he  ^J^^°*^  ^ 
will  be  a  good  witness,  because  public  justice  became  previously  interested  in 
ills  testimony.  (5)   So,  on  an  indictment  for  an  assault,  where  it  was  proved, 
that  the  prosecutor  had  laid  a  wager,  that  he  would  convict  the  defendant : — 
he  was  held  to  be  a  good  witness,  though  it  went  to  his  credit  (6),  as  it  would 
be  against  public  policy  to  allow  a  witness,  by  any  such  gratuitous  act, 
to  ezdude  himself  from  giving  evidence. 

In  atnm^mi  by  indorsee  against  the  maker  of  a  promissory  note,  it  was  lUegal  oon- 
pleaded,  that  the  note  was  made  for  a  gaming  debt,  and  indorsed  to  the  "^^^^^^^'^ 
.plaintiff  with  notice  thereof,  and  without  consideration ;  to  which  it  was 
Teplied,  that  the  plaintiff  had  no  notice  of  the  illegality  of  the  consideration, 
and  that  he  gave  value:  —  It  was  held,  that  upon  those  pleadings  it  was 
incumbent  on  the  defendant  to  give  some  evidence  of  the  illegal  consider- 
ation of  the  note  before  the  plaintiff  could  be  called  upon  to  prove  he  gave 
value.  (7) 

In  Martm  v.  Smith  (8)  the  defendant  took  a  share  of  SOL  in  a  wager  When  illegality 
made  by  O.  in  an  illegal  horse  race,  and  disposed  of  his  interest  in  20/L  out      q^T^^ 
t>f  the  50^  to  the  plaintiff;  the  defendant  having  received  the  50^.  from  O.,  up  under  the 
who  won  the  wager,  refused  to  pay  the  20L  to  the  plaintiff,  who  thereupon  general  issue. 
-sued  him  for  that  amount  in  an  action  for  money  had  and  received :  -^-It 
■was  held,  that  the  defendant  could  not,  under  the  general  issue,  'fet  up  the 
illegality^  of  the  wager  as  an  answer  to  the  action. 

In  auumpsie  on  a  wager,  that  a  railroad  would  be  completed  for  the  Amindmiiit 
general  conveyance  of  passengers  to  A.  and  B.  within  six  years ;  it  was  aver-  ^'  Racoan. 
iped,  that  it  was  completed  for  the  general  conveyance  of  passengers  to  A. 
and  B.  within  six  years ;  to  which  there  was  a  plea  traversing  the  averment : 
—  It  was  held,  that,  under  stat  S  &  4  Will  4.  c.  42.  s.  23.,  the  judge  at 
-Nisi  Prius  might  amend  the  record  agreeably  to  the  evidence,  by  striking 
out  the  words,  "  for  the  general  conveyance  of  passengers,"  in  the  declar- 
ation and  plea.  (9) 

(1)  Burnett  ▼.  Bracks,  S  Ld.    Rayni.        (5)  Barlow  y.  Vowd,  Skin.  586. 
1366.     a  Cbitt.  PI.  138.  (6)  Rex  ▼.  Fox,  Str.  652. 

(2)  Ibid.  (7)  Edmwnd$  v.  Groou^  5  Dowl.   P.  C. 

(3)  Ttmfle  ▼.  Kaly,  9  DowL  P.  C.  62.  775. 

(4)  CurtU  ▼.  Headfort{Mar^uui),  6  ibid.         (8)  4  Bing.  N.  C.  486. 

496.  (9)  Evant  v.  Fryer,  10  A.  ^  E.  609. 
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WATER  AND  WATERCOURSES. 

1.  GenbrallTi  pp.2748 — 2752. 

T%t  waUr  qf  a  rwutimg  atrtam  U  public!  Jurii  —  Horn  a pMe  right  ttAemtf 
woUr  map  be  extimffuiMhtd  —  An  actual  gframt  or  lieeiue  mutt  exiM  to  Pff^ 
an  ohMhtU  right  to  water —  Stat  S  ^  S  WSl  4.  e.  71.  «.  S.  —AjUr  a  fi^ 
ha»  heen  acftdrod  to  nfe  water  Jhr  erne  parpoee,  the  owmer  hoe  a  ri^  ttmUt 
eame  extent  of  water  to  amotker  parpoee  —  /»  lAe  abeemee  of  a  ipeeiat  cMta%  «f»> 
Jkial  watercoartee  are  not  dittimguiehed  in  law  from  natiral  onet  —  Wtlff 
dtnUnitked  bg  draine —  Owdeeion  of  tenant  to  ^ipnpriate  the  water  dmriaf  Mt 
tenameg  —  Dioereion  qf  water  withtmta  wofte—  Whenandbgwhama0emm 
be  rettortd  to  ite  andent  eomree  —  An  erection  of  a  permanent  eharaettr  tamd  k 
made,  whidi  it  tneon^MttiNe  with  the  righta  of  anoAer —  Right  to  pa  hading 
far  the  pnrpoee  of  repairing  a  mm  -^  Pmnement  obetmetiem.  of  a  umgahh  im, 
but  which  had  been  choked  np  wiA  nmdfbr  tixteen  gears  —  Ueenee  to  tak  Mtir 
at  a  partieuhtr  place  —  Oral  Sceme  —  Where  defect  oecaaioned  bg  thepleulift 
tenant-^  Where  a  chamtd  eamnat  be  /Bed,  if  U  dama^thekommtfaedkr-^ 
Abatsmsmt  or  obsskuctioiis. 

2.  Who  can  or  cannot  maintain  the  Action,  pp.  975%  2753. 
S.  Declaration  and  Pleadings,  pp.  2758 — ^2755. 

4.  Evidence  —  Damages-— Cosft— Judgment,  pp. 2755— 2757* 

Direet  eoidenee  to  prove  a  right  to  loater  —  When  record  of  former  aeUm  etwaSk 
'^pedaratianeof  a  fbrmer  tenant-^  When  mere po9eeeeianm^fuwU''fMf 
a  river  be  navigable  or  not,  is  a  question  for  the  iurg -^ Insufficient  ettidaa^ 


diversion  or  obstruction  —  IneoHgMtencg  of  witness  —  Daxagm  —  Oosn  - 

JuOGKXlfT. 


GxvBEALiT.   '  I.  Generally. 

The  water  of  «       Jhe  water  of  a  ruDniiig  stream  is  pMkijuriSf  which  each  saccessive  pto- 
^Mp^^i  Juris,    pn^tor  has  a  right  to  use  ia  passing,  but  which  is  the  property  of  no  one ; 

but  if  one  of  such  owners  appropriates  the  water  by  applying  it  to  a  pv^ 
cular  pui)K>se,  he  has  a  right  to  do  so,  provided  he  does  not  thereby  pR?*- 
dice  any  other  owner  in  his  previous  use  and  appropriation  of  the  valer  t» 
other  purposes.  ( 1 )  These  principles  accord  with  the  civil  law,  "  Plerosqvs 
scio  prorsus  flumina  averdsse  alveosque  mutasse  dum  praediis  snis  coomIiui^* 
oportet  enim  in  hiy  usmodi  rebus  utilitatem  et  tutelam  facientis  spectan  sne 
injuria  accolarum."  (2) 

But  although  a  right  to  the  use  of  water  flowing  in  a  stream  andjwU^ 

juris  becomes  private  by  appropriation,  it  may  become  ag^  pwbiiei  jiff^ 

by  relinquishment  (3) 

How  a  publie         A  public  right  to  the  use  of  water  for  navigation  may  be  extiogoishM 

right  to  the  use  either  by  an  act  of  parliament,  or  writ  of  ad  quod  damnum  and  inquiffltios 

be  eztin*  thereon,  or  under  certain  circumstances  by  commissioners  of  sewers,  or  bf 

gulshed. 

(I)  3  Stark  Ev.  Sd  ed.  1349.  (3)  Uggins  r.  Inge,  7  Bing.  69^ 

(S)  Dig.  tit  Ne  quid  m  Flumine, 
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satuFal  cauaesy  such  as  the  recess  of  the  sea,  or  an  accumulation  of  mud,     Gkvb&ally. 
Ac.    And  where  a  public  road  obstructing  a  channel^  once  navigable,  has 
existed  for  so  long  a  time»  that  the  state  of  the  channel  at  the  time  when  the 
road  was  made  cannot  be  proved,  it  is  to  be  presumed^  that  the  right  of 
navigation  was  legally  extinguished.  (1) 

Every  proprietor  who  claims  a  right,  either  to  throw  the  water  back  above,  An  actum! 
or  to  diminish  the  quantity  of  water  which  is  to  descend  below,  must,  in  S!Irt  exirtto** 
order  to  maintain  his  claim,  either  prove  an  actual  grant  or  license  from  the  gupport  an  ab- 
proprietors  affected  by  his  operations,  or  must  prove  an  uninterrupted  pos-  «>1"*«  "«*»*  ^^ 
session  of  twenty  years,  when  injury  happens  to  arise  in  consequence  of  a 
new  purpose  of  the  party  to  avail  himself  of  his  common  right  (2)  ^ 

By  Stat  2  &  S  Will.  4.  c  71.  s.  2.  (S)  an  uninterrupted  enjoyment  of  a  Stat.  2  &  3 
watercourse  for  the  period  of  twenty  years  will  give  a  valid  title,  unless  it  J^" *'  ^'  ^  ''*• 
be  answered  by  such  evidence  as  before  that  statute  would  have  rebutted 
the  presumption  of  a  grant;  but  it  may  be  here  observed,  that  water 
flowing  over  a  close  primd  facie  passes  with  it  by  a  conveyance  of  the 
land.  (4) 

In  case  for  the  diversion  of  water  from  the  plaintiff's  mills,  it  appeared, 
that  certain  mining  adventurers  had  obtained  a  lease  from  the  proprietors 
of  a  mine,  lying  near  and  benefited  by  a  drain  or  sough  constructed  by  them 
(under  what  right  did  not  appear,  but  presumed  to  be  either  under  the 
custom  of  mining,  or  by  license  from  the  owner  of  the  soil),  and  that  after- 
wards the  father  of  the  plaintiff  had  obtained  a  lease  from  the  lord  of  the 
manor,  also  owner  of  the  soil  through  which  the  sough  flowed,  on  which  he 
erected  cotton  mills ;  subsequently,  another  company  of  adventurers  began 
to  construct  on  a  lower  level  another  sough,  which,  under  an  agreement 
^th  the  proprietors  of  the  first  sough,  and  of  other  mines  drained  by  it, 
they  proceeded  to  extend,  thereby  reducing  the  quantity  of  water  which 
would  have  passed  along  the  first  sough  to  the  plaintiff's  mills:-* It  was 
held,  that  as  the  origin  of  the  watercourse,  as  well  as  its  continuance^  were 
referable  to  the  convenience  of  the  mine  owners,  and  that  from  the  nature 
^f  the  case  it  was  of  a  temporary  character,  no  inference  could  be  made  of 
any  intention  to  grant  the  use  of  the  water  in  perpetuity,  and  that  no  such 
Tight  was  therefore  acquired  by  the  user,  either  by  the  presumption  of  a 
grant,  or  by  force  of  stat  2  &  S  Will.  4.  c  71.  (5) 

If  after  a  right  has  been  acquired  to  use  water  for  one  purpose,  the  owner  ^^^  *  '>S^^   ' 
Ikas  a  right  to  use  the  same  extent  of  water  to  a  different  purpose,  provided  quired  to^w 
lie  does  no  prejudice  to  any  other  owner  in  the  use  of  the  water :  thus,  in  water  for  one 
iSamders  v.  Newman  (6)  the  plaintiff  had  forty  years  ago  built  a  mill  on  the  ^^^^^ 
site  of  an  ancient  mill,  and  had  within  twenty  years  built  a  new  mill  with  a  right  to  use  the 
awheel  of  the  same  dimensions ;  and  afterwards  substituted  a  wheel  of  dif-  ^"'^  extent  of 
ferent  dimensions,  but  requiring  less  water ;  the  alteration  was  held  to  be  other  purpoae. 
no  defence  to  an  action  for  forcing  the  water  back  and  injuring  the  mill; 
Mr.  Justice  Abbott  observing,  **  The  owner  is  not  bound  to  use  the  water 
in  the  same  precise  manner,  or  to  apply  it  to  the  same  mill ;  if  he  were,  that 

(1)  Bex  V.  Montague,  4  B.  &  C.  598.  (4]f  Canham  ▼.  Fisk,  9  C.  &  J.  126.    2 

(2)  Wnghi  ▼.  Howard,  1  a  &  &  190.  Tyrir.  155.     1  Price'i  P.  C  146. 
liamm  ▼.  HiO,  3  B.  &  Ad.  304.     9  N.  &  M.        (5)  Arkmright  ▼.  (?eff,  5  M.  &  W.  203. 
747.  (6)  1  B.  &  A.  258. 

(S)  Videpott,  Ammix,  2914. 
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(irXirXAALLr, 


In  the  Absence 
of  a  special 
custom,  arti- 
ficial iprater- 
courses  are  not 
distinguished 
in  law  from 
natural  ones. 


"Water  di- 
minished  by 
drains. 


Omission  of 
tenant  to  ap- 
propriate the 
water  during 
his -tenancy. 


DiversioDof 

water  without 
a  waste. 


When  and  by 
whom  a  stream 
oan  be  restored 
to  its  ancient 
course. 


n^ottld  atop  all  improTements  in  maehiDery.  If  indeed  the  altexalions  made 
from  time  to  time  prejudice  the  ri^t  of  the  lower  milly  the  case  would  be 
different"  (I) 

In  the  abfenee  of  a  special  cuHom*  artificial  wateFcownes  are  not  distiii- 
guiahed  in  law  from  natural  ones;  and  a  title  may  be  gained  by  twenty 
yeanf*  useti  as  well  to  the  former  as  the  latter.  Therefore,  where  miners 
made  an  adit  through  their  lands  to  drain  the  mine,  which  they  afterwards 
ceased  to  workt  and  the  owner  of  a  brewery  through  whose  premises  the 
water  flowed  for  twenty  years  after  the  working  had  ceased  had,  during 
that  time^  used  it  for  brewing:— It  was  holden,  that  he  thereby  gained  a 
right  to  the  undisturbed  enjoyment  of  the  water»  and  that  mines  oould  not 
afterwards  be  so  worked  as  to  pollute  it  (2) 

After  twenty  years'  uninterrupted  enjoyment  of  a  spring  of  water  by  the 
occupier  of  the  close  in  which  it  issues  above  ground,  the  owner  of  an  ad* 
joining  dose  cannot  lawfuUy  cut  a  drain,  whereby  the  supply  of  water  to 
the  spring  is  diminished*  (S) 

The  negligence  or  omission  of  a  tenant  to  appropriate  the  water  daring 
his  tenancy,  will  not  destroy  the  right  of  his  lessor  to  resume  his  original 
Impropriation  of  the  water.  Thus,  B.,  having  diverted  water  froon  the  mill 
of  A.,  for  which  A.  recovered  damages,  took  a  lease  of  the  water  from  A. 
for  ninety-nine  years,  and  A.  suffered  his  mill  to  fall  into  decay: — It  was 
adjudged,  that  the  owner  of  the  land  had  a  right  to  the  water,  as  it  fonneriy 
flowed,  at  the  end  of  the  term.  (4) 

Where  the  defendant  erected  a  dam  above  the  mill  of  the  plaiatil^  by 
which  the  water  was  diverted  from  its  accustomed  channd,  but  to  which  it 
returned  long  before  it  reached  the  plaintiff's  mill,  which  diversion  affected 
the  regularity  of  the  supply,  though  it  produced  no  waste  of  water  :<— It  was 
held,  that  the  plaintiff  was  entitled  to  recover  (5) ;  and  if  one  have  ancieat 
pits  which  are  replenuhed  by  a  rivulet,  he  may  cleanse  them,  but  canaot 
change  or  enlarge  them  to  the  injury  of  the  watercourse.  (6) 

In  Sm^  v.  Wilion  (7)  it  appeitfed,  that  A.,  the  lessee  of  a  water-ouU, 
with  the  use  of  the  water  of  a  stream  flowing  through  the  land  off  the 
lessor,  and  falling  into  the  mill-river  above  the  lessee's  premises,  granted 
permission  by  deed  to  B.,  the  lessee  of  a  mill  higher  up,  to  place  a  weir 
across  the  stream,  and  divert  its  course  so  as  to.  supply  his  milL  A.  sub* 
sequently  assigned  his  interest  to  C,  who  also  became  proprietor  of  the 
land  through  which  the  stream  flowed.  C,  within  twenty  years  after 
the  erection  of  the  weir,  removed  it,  and  restored  the  stream  to  its  old 
course.  In  an  action  against  him  by  B.  it  was  hdd,  that  though,  as  as- 
signee of  A.,  C.  might  be  estopped  by  A's  grant,  yet,  as  proprietor  of  the 
land  through  which  the  stream  ran,  he  had  a  right  to  the  use  of  tke  water 


(1)  £t  vide  etiam  Greentlade  v.  HaUiday^ 
6  Bing.  379.  Palme$  ▼.  KebdthwayU,  9 
Show.  25a 

(S)  Magor  t.  Chadwiek,  11  A.  &  £.  571. 
QiMBTtf,  Whether  an  uniTeraal  practice  in  the 
neighbourhood  to  resume  the  uae  of  euch 
adit  waters  for  mining  purposes,  after  a  long 
interval^  might  not  have  beat  set  up  in 
answer  to  the  claim  of  easement,  thereby 
raising  the  inference,  that  the  party  claiming 


used  the  water,  not  of  right,  but  only  during 
the  accidental  disuse  of  the  adit,  and  with 
knowledge  that  the  mine  owneia  iiynmil  t» 
themselTes  a  power  to  recomi 
and  thereby  disturbing  the 

(3)  BaUttm  ▼.  BemStad,  1  Camp.  4ea. 

(4)  Davit  ▼.  Aferyms  4  B.  &  C  & 

(5)  Shean  y.  W6od,  7  Moqtq,  345. 

(6)  Brown  v.  Best,  1  Wila.  174. 

(7)  2  Jebb&  Symes  (Iriah),  eeo. 
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-(even  though  not  iDdaded  in  his  lease)»  and  might  reatore  the  stream  to  its     Gxmb&allt. 
old  course.  ( 1 ) 

Where  a  plaiotifF^  who  had  merely  a  right  to  irrigate  his  meadow  by  An  erection  of 
placing  a  dam  of  loose  stones  and  a  board  or  fender  across  a  small  stream,  ehanct^an- 
fastened  by  means  of  two  stakes  a  board  or  fender  across  the  stream,  an  not  be  made 
act  that  had  never  been  done  by  his  predecessors,  and  the  defendant,  who  ^^^^^|,{°' 
had  rights  on  the  same  stream,  having  removed  the  stakes  and  the  board  ^ith  the  rights 
also,  for  which  a  verdict  was  given  against  him  for  such  removal;  the  court  of  another. 
refused  to  set  it  aside,  holding,  that  the  defendant  had  no  right  to  remove 
the  board  as  well  as  the  stakes,  because  the  stakes  gave  the  board  a  character 
of  permanency,  incompatible  with  the  defendant's  rights.  (2) 

If  after  the  erection  of  works,  and  the  appropriation  by  the  owner  of  the 
land  of  a  certain  quantity  of  water  flowing  over  it,  the  proprietor  of  other 
lands  take  what  remains  of  the  water  before  unappropriated,  the  first  men- 
tioned owner,  however  he  might  before  such  second  appropriation  have 
taken  to  himself  so  much  more,  cannot  do  so  afterwards.  (S) 

It  seems,  that  if  a  mill-head  pen  back  the  water  upon  the  adjoining  lands.  Right  to  pen 
and  injure  them,  but  in  consequence  of  defective  construction  and  want  of  ^^  ^^^^^  '°! 
Repair  in  the  wheels  and  waste-gates,  the  mill-pond  is,  by  the  working  of  the  repairing  a 
mill  at  seasons  wholly  selected  by  the  miller  without  the  control  of  the  land-  "ill* 
owner,  so  soon  and  so  frequently  exhausted,  that  the  adjoining  lands  are 
frequently  relieved  fro^i  the  stagnating  water,  and  suffer  but  small  damage, 
the  miller  is  justified  in  repairing  and  improving  the  construction  of  his 
mill,  and  thereby  penning  back  the  water  upon  his  neighbour's  land  on  the 
same  level,  for  longer  periods,  although  be  thereby  occasions  him  a  greater 
damage.  (4) 

Where  the  defendants  had  erected  on  their  own  premises  a  permanent  Permanent  ob- 
obstrucUon  to  a  navigable  drain,  leading  from  a  river  through  the  defend*  '^'^'^^J^  ^^* 
ants' premises  to  the  pluntiff's  dose: — It  was  held,  that  an  action  lay  for  the  ^^ut  ' 
pliuntifi;  notwithstanding  the  portion  of  the  drain  which  passed  through  which  had  been 
the  plaintiff's  close  had  for  sixteen  years  been  completely  choked  up  with  mud  for"s?xtem 
mud.  (5)  years. 

A  license  to  take  a  quantity  of  water  at  a  particular  place  will  not  author-  Lioenae  to  take 
ise  the  taking  away  the  same  quantity  of  water  at  another  place.  (6)  ti^iulkr*^  1*  ^^' 

A  general  license  to  take  water  at  any  place  is  revocable,  except  as 
to  such  places  where  it  has  been  acted  upon,  and  expenses  have  been  in- 
curred. (7) 

The  plaintiff's  father  by  oral  license  permitted  the  defendants  to  lower  Oral  license. 
the  bank  of  a  river,  and  make  a  weir  above  the  plaintiff's  mill,  whereby  less 
water  than  before  flowed  to  the  plaintiff's  mill: — It  was  held,  that  the 
'plaintiff  could  not  sue  the  defendants  for  continuing  the  weir.  (8) 

It  is  no  defence  to  an  action  by  a  ^versioner,  for  an  injury  to  the  rever-  where  defect 
sion  in  not  repairing  a  gutter  for  the  conveyance  of  water  through  the  oecaaioned  by 
piaintiff*s  land  to  the  defendant's  mill,  whereby  the  water  oozed  through  the  teoJ^i, 

(1)  Qtuere,  Whether  the  deed  authoriaing  (5)  Bower  r.  SUl,  1  Scott,  SS6.     1  fiing. 

the  aiweruotk  of  the  atream  ihould  be  regis-  N.  C.  549. 

tered  ?  (6)  Aattm  r,  mu,  2  N.  &  M.  747.    5 

(8)  Grttntladt  ▼.  SaBidag,  6  Bing.  379.  B.  &  Ad.  1.,  <<  vub  S.  C.  S  ibid.  904. 

(S)  BeaUyy.  Shaw,  6  East,  214.  (7)  Ibid. 

(4)  AUer  ▼.  SaviU,  S  Taunt  454.  (S)  lAggim  v.  Inge,  5  M.  &  F.  712.     7 

Bing.  682. 
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GsHXBALLT. 


Where  a 
cbuinel  cennot 
be  filled,  if  it 
damage  the 
house  of  ao^ 
other. 


Abatxxint  of 

OasTEUcnoxB. 


gutter,  and  carried  away  the  soil^f  the  close,  that  the  defect  in  the  gutter 
was  occasioned  by  the  plaintiflTs  tenant  (1) 

Where  A*  had  inimemorially,  for  watering  his  lands,  a  channel  through 
his  own  field,  in  a  porous  soil,  through  the  banks  of  which  channel,  when 
filled,  the  water  percolated,  and  thence  passed  through  the  contiguous  soil  of 
B.,  below  the  surface,  without  producing  risible  injury,  and  B.  built  a  new 
house  in  his  land,  below  the  level  of  his  soil,  in  the  current  of  the  percolating 
water : — It  was  held,  that  A.  could  not  justify  filling  his  channel,  if  the  per- 
colating water  thereby  injured  the  house  of  B.  (2) 

If  a  man,  in  his  own  soil,  erect  any  thing  which  is  a  nuisance  to  another, 
as  by  stopping  a  rivulet,  and  so  diminishing  the  water  used  by  him  for  hia 
cattle^  the  party  injured  may  enter  on  the  soil  of  the  other  and  abate  the 
nuisance,  and  justify  the  trespass ;  and  this  right  of  abatement,  is  not  con- 
fined merely  to  nuisances  to  a  house^  to  a  mill,  or  to  land.  (3) 


Who  can  oa 

CAXMOr  MAIK* 
TAIN  Tua  Ac» 
TION. 

Eflfectof 
twenty  yean^ 
exclusive  en- 
joyment. 


An  action  can 
be  maintained 
for  absolute, 
although  the 
plaintiff  has 
not  twenty 
years*  posses- 
aiou. 


2.  Who  can  or  cannot  maintain  the  Action. 

Twenty  years*  exclusive  enjoyment  of  water  in  any  particular  manner 
affords  a  conclusive  presumption  of  right  in  the  party  so  enjoying  it;  but 
less  than  twenty  years  may  or  may  not  afford  such  a  presumption,  accord- 
ing as  it  is  attended  with  circumstances  to  support  or  rebut  the  right  (4} 

Where  a  way  had  been  used  adversely,  and,  under  a  daim  of  ri§^ty  for 
more  than  twenty  years,  over  land  in  possession  of  a  lessee,  who  held  under 
a  lease  for  lives  granted  by  the  bishop  of  Worcester,  it  was  holden,  that 
under  stat.  2  h  S  WilL  i.  c.  71.  this  user  gave  no  right  as  against  the  bishop, 
and  did  not  affect  the  see ;  and  that  as  the  user  could  not  give  a  title  9e 
against  all  persons  having  estates  in  the  locus  in  quOf  it  gave  no  title  as  against 
the  lessee  and  the  persons  claiming  under  him,  and  that  no  title  was  gained 
by  an  user  which  did  not  give  a  valid  title  as  against  the  bishop,  and  per* 
manently  affect  the  see.  (5) 

If  water  have  been  accustomed  to  flow  along  a  channel  from  time  imme- 
morial, and  it  have  been  unappropriated,  the  first  owner  of  the  adjoining  lands 
on  both  sides  who  appropriates  it,  without  doing  an  injury  to  any  one, 
either  above  or  below  him,  will  acquire  such  a  right  by  his  appropriation,  that 
though  he  may  not  have  enjoyed  it  for  twenty  years,  he  may  maintain  aa 
action  against  any  owner  of  the  lands  above  him  who  wrongfully  diverts  the 
water  from  its  ancient  channel.  (6) 

In  GUlon  v.  Boddingion  (7),  the  plaintiff  in  1822  had  a  remainder  in  fee 
in  a  wharf  expectant  on  a  tenancy  for  life  of  his  father ;  the  defendants  in 
that  year,  dug  soil  out  of  their  dock,  which  was  contiguous,  and  the  water 
thereby  undermined  the  wall  of  the  wharf;  in  1823  the  plaintiff's  lather 
died ;  and,  in  1824,  the  action  of  the  water  on  the  wall  had  undermined  it 
so  far,  that  it  fell: — It  was  held,  that  the  plaintiff  had  a  right  of  action 
against  the  defendants,  although  they  had  done  no  act  since  the  death  of  the 


(1)  Egremottt  (Lord)  ▼.  Pubnan,  M.  &  M. 
404.     S  Stark.  £y.  Sd  ed.  1255. 
(2>  Cooper  v.  Barber,  3  Taunt  99. 

(3)  Raikei  ▼.  Townehend,  2  Smith,  9. 

(4)  Bealey  v.  SKaw,  6  East,  219.    Bull. 
21.  P.  75.  (b.) 


(5)  Bright  v.  WaOer,  1  C.  M.  &  R.  911. 
poU,  2761. 

(6)  FnmUm  r  FafntmA  {Sart^  6  C  & 
P.  529. 

(7)  1  C.  &  P.  541.     R.  &  M.  161. 
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plaintiff's  father,  by  which  the  plaintiff  came  into  possession  of  the  freehold    Who  can  or 
of  the  wharf.  *  cannot  main- 

A  right  of  watercourse  does  not  seem  to  be  extinguished  by  unity  of    ^jok. 
possession  in  any  case,  because  it  is  a  thing  of  necessity.  (1) 


Unity  of  pos* 
sessi<Hi. 

S.  Declaration  and  Pleadings.  DECLAaAwoN 

▲KD  Plead- 

An  action  for  obstructing  a  watercourse  is  local  in  its  nature  (2),  but  a  ^^°^ 
local  description  is  unnecessary.  (3)  Venue. 

If  a  trench  cut  in  the  county  of  N.  cause  the  plaintiff's  lands  to  be  over- 
flowed in  the  county  of  W.,  although  a  statute  requires  all  actions  to  be 
brought  and  tried  in  the  county  where  the  cause  of  action  arises,  the  action 
may  be  brought  and  tried  in  W.  (4) 

Trespass  is  the  proper  form  of  remedy  where  the  action  lies  for  an  injury  Trespass. 
to  the  plaintiff's  land  covered  with  water ;  but  an  ejectment  for  a  watercourse  Ejectment 
or  stream  of  water  is  ill,  for  it  is  fluctuating,  and  of  which  no  possession 
can  be  given  —  it  should  be  of  so  much  land  covered  with  water.  (5) 

Where  the  damage  or  injury  ensues  not  directly  from  the  act  complained  Casew 
of,  it  is  consequential  or  mediate,  and  does  not  amount  to  trespass  :  thus,  if 
a  person  pour  water  on  my  land,  the  injury  is  immediate ;  but  if  he  stop  up 
a  watercourse  on  his  own  land,  whereby  it  is  prevented  from  flowing  to  mine 
as  usual,  or  if  he  place  a  spout  on  his  own  building,  in  consequence  of 
which  the  water  is  sent  therefrom  into  my  land,  the  injury  is  consequential, 
because  the  flowing  of  the  water,  which  was  the  immediate  injury,  was 
not  the  wrong-doer's  immediate  act,  but  only  the  consequence  thereof, 
which  will  not  render  the  act  itself  a  trespass  or  immediate  wrong.  (6)  In 
fact,  it  may  be  laid  down,  that  case  is  the  remedy  for  injury  to  water- 
courses where  the  plaintiff  is  not  the  owner  of  the  soil,  but  is  merely 
entitled  to  the  use  of  the  water.  (7) 

Assumpsit  lies  for  the  use  and  occupation  of  a  watercourse.  (8)  A$ivmptit. 

A  variance  in  a  statement  of  the  local  situation  (9)  from  that  proved   Varioiice. 
would  be  fatal :  thus,  if  a  weir  be  described  as  having  been  erected  by  the 
defendant  at  H.,  when  it  was  erected  at  a  lower  part  of  the  same  water 
at  T.,  the  variance  will  be  fataL  (10) 

The  statement  of  the  injury  itself  may  be  described  generally,  without  Statement  of 
setting  out  the  particulars  of  the  defendant's  misconduct :  thus,  in  actions  *^®  mjury. 
for  diverting  water  from  a  stream,  it  is  sufficient  to  allege  a  diversion  gene- 
rally, without  shewing  the  particular  means  adopted.  (II) 

It  seems,  that  a  declaration  for  obstructing  a  watercourse,  without  shew-   The  mode  in 

(1)  Svrrtyy,  ifV^^o/,  Latch,  153.  Poph.  (7)  1  Chitt  PI.  i4a  WlUiama  v.  Mor- 
166.  3  Bnlst.339.  Noy,84.  Sir  W.  Jones,  land,  2  B.  &  C.  910.  Griffiths  v.  Manon,  6 
145.     Bull.  N.  P.  74.  (a.)  Price,  1.   ChaUmor  v.  Thrnmu,  Yelv.  143. 

(2)  Mtney    and    Irwdl    Navigation    v.  (8)  Davis  v.  Morgan,  4  B.  &  C.  8. 
I>otigla$,  2  East,  497.        WtUiams  v.  Land,  (9)   Vide  post,  2858.  Reg.  Gen.  H.  T.  4 
•4  Taunt  729.  WilL  4.  as  to  omission  of  the  venue  in  the 

(3)  Ibid.  body  of  the  declaration. 

(4)  SutUm  ▼.  Clarhe,  6  Taunt  29.     1  (10)  2  Chitt  PL  557. 

Manh.  429.  O^)  1  Saund.  346.  (a.)        Anon.   1  t^. 

(5)  ChaUenor  ▼.  llwmas,  Yelv.  143.  Raym.  452.     Com.  Dig.  Actions  upco  the 

(6)  1  Chitt  PI.  139.   Reynolds  v.  Clarke,  Case  for  a  Disturbance  (B.). 
Str.  634.     2  Ld.  Raym.  1399.     Howard  v. 

Ba»kes,2  Burr.  1114. 
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DtCLABATIOX 
▲KD  PlBAD- 
IMOS. 

which  the  ob- 
stiuction  has 
been  caused 
should  be 
shewn. 

No  Tariance. 


Where  the 
word  **  other  " 
is  not  matter 
of  description. 


ing  how,  is  bad  on  demurrer,  but  not  after  verdict  (1)  The  injurioiuact 
should  be  described  according  to  the  fact ;  and  a  count  for  diverting  uA 
turning,  &c.  is  not  supported  by  proof  of  penning  back  and  checking  a 
stream.  (2) 

Where  the  wrongful  act  complained  of,  was  the  digging  and  continuing  a 
sewer,  and  thereby  diverting  the  water  from  a  pond ;  and  the  evidence  was, 
that  the  water  was  not  diverted  by  digging  the  sewer,  but  previously  for  the 
purpose  of  making  the  sewer,  and  it  appeared^  that,  since  the  aewer  had 
been  made,  the  water  in  the  pond  could  not  rise  to  its  former  height:— It 
was  held,  that  there  was  no  variance  between  the  declaration  and  the  proof, 
so  far  as  it  related  to  the  continuing  of  the  sewer.  (3) 

Where  the  declaration  stated,  that  the  defendant  wrongfully  placed  and 
continued  a  heap  of  earth,  whereby  the  refuse  water  was  prevented  froB 
flowing  away  from  his  house  down  a  ditch  at  the  back  thereof;  and  tiie 
evidence  was,  that  the  heap  was  not  originally  placed  so  as  to  obstroct 
the  water,  but  that  in  process  of  time  earth  from  the  heap  was  troddeo 
and  fell  into  the  ditch  and  obstructed  It : — It  was  held,  that  this  was  a  fatal 
variance.  (4) 

If,  in  an  action  on  the  case^  a  plaintiff  in  the  first  count  claim  the  rigbtto 
the  use  of  a  well  as  appurtenant  to  <'a  certain  dwelling-house;"  and  in  a 
second  count,  complain,  that  the  defendant  obstructed  a  watercourse,  which 
the  plaintiff  claims  as  appurtenant  to  *^  a  certain  other  dwelling-house;"  the 
word  "  other"  is  here  not  matter  of  description,  and  therefore  is  no  groaod 
of  nonsuit,  that  both  the  rights  claimed  were  appurtenant  to  the  same 
house.  (5) 

If  the  declaration  be  for  diverting  a  watercourse  from  the  plaintiff's  mill)  his 
possession  of  the  mill  should  be  concisely  stated,  and  that  by  reason  thereof 
he  ought  to  have  had  the  use  and  benefit  of  the  watercourse,  without  statiog. 
that  it  was  an  ancient  mill,  or  disclosing  the  particular  grounds  upon  which 
the  right  to  the  water  is  claimed.  (6) 

It  is  not  necessary  to  shew  any  other  title  in  a  declaration  for  the  dive^ 
sion  of  a  watercourse  than  ^^qtus  ad  terram"  &c  of  plaintiff  ^offten 
consuevie (7) ;"  neither  is  it  necessary  to  shew  the  termini  of  a  wate^ 
course.  (8) 

Where  the  plaintiff  brought  an  action  on  the  case  for  diverting  a  water- 
course, stating,  that  the  locus  in  quo  was  in  the  possession  of  one  J.  S.  as 
his  tenant: — It  was  held,  that  the  averment  was  satisfied  by  proof  of  a 
mortgage  from  J.  S.,  the  tenant  for  life,  to  the  plaintiff,  who  was  entitled  to 
the  reversion.  (9) 


(1)  Anon.  1  Ifd.  Raym.  452.  aedqtuBre. 

(2)  Griffiths  yr.  Morton,  6  Price,  1.  Fitz^ 
nmons  v.  InpUtf  5  Taunt  534.  As  to  the 
oflence  of  not  repairing  watercourses,  &c., 
vide  Chitt.  C.  L.  565^576,  602.  (a.)  If 
a  watercourse  be  stopped,  to  the  nuisance  of 
the  country,  and  none  appear  by  prescription 
to  clear  it,  those  who  have  the  right  of  fish- 
ing, and  those  of  the  neighbouring  towns  who 
have  a  common  passage  and  an  easement 
therein,  may  be  compelled  to  remove  the  ob- 
struction.    Hawk.  P.  C  b.  i.  c  75.  s.  IS. 

(3)  Dviea  y.  GottKnfff  1  Scott,  570.     1 
Bing.  N.  C.  589. 

(4)  ^iUsimons  ▼.  IngKs,  5  Taunt  534. 


(5)  Tl^for  V.  j^duiflTf,  7  C  &  P.  SS9. 

(6)  1  Chitt  PL  381.  Le  Cbiate  * 
RttOand  v.  Bowler,  Palm.  29a  N^J^  '• 
HMe^iwayie^  3  Lev.  1  S3.  FaOimim  t.  AwA 

4  East,  107.     mmanu  ▼.  AfoWM  S  B.« 
a  910. 

(7)  2  Saund.  114.  Anm,  Cra  Ctf.50a 
Sonde  V.  Trefuees,  ibid.  575.  fleWWi^ 
V.  JRo/mes, 3 Mod. 49.  lShow.64.  22>»- 
243.  Carth.  85.  3  Lev.  133.  2  CJutt.  ft 
558. 

.     (8)  IVicJbiia.  V.  TVij^  Skin.  389.  i^* 
man  v.  Trip,  Comb.  231. 

(9)  Piutridge   v.  Bert,  I  D.  &  B-  ^* 

5  B.  &  A.  604. 
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In  a  plea  under  stat  2  &  3  Will.  4.  c.  71.  it  is  sufficient  to  allege,  that  the  Dsclabatiok 
user  had  existed  for  forty  years  before  the  commencement  of  the  suit,  and  ^^'^  ^"ad- 

it  need  not  be  alleged  to  have  existed  for  forty  years  before  the  act  com-  

j^ained  of  in  the  declaration.  ( 1 )  Plbamxcb. 

The  plea  oi  not  guilty  to  a  declaration  in  case,  for  the  wrongful  diversion  Wrongful  di- 
cf  water  from  the  plaintiff's  mill,  puts  in  issue  the  mere  fact  of  the  diversion,  ^e«i<^n  of 
and  not  its  wrongful  character.  (2)  And  where  the  fact  of  the  diversion 
was  proved,  but  the  plaintiff  failed  to  shew  his  right  to  the  water,  the  court 
ordered  the  verdict,  which  had  been  entered  for  the  defendant  on  the  issue 
of  not  guilty,  to  be  set  aside,  and  a  verdict  to  be  entered  for  the  plaintiff, 
but  without  damages.  (3) 

Although  in  case  by  the  tenant  in  possession  against  a  wrong-doer,  it  is  Tenant  in  pos- 
sufficient  to  declare  generally,  without  disclosing  any  title  (4),  yet  if  a  de-  session  against 
lendant  justify  under  a  right,  it  must  be  formally  set  out  in  the  plea.  (5)        *  ^^ng-  oer. 


if.  EvioKNCE — Damages— Costs — Judgment.  Evidekck  — 

.   1  Damages  — 

The  nght  to  have  a  drain  or  passage  for  water  through  the  lands  of  an-  Costs  — June- 
other,  may  either  be  direct  or  presumptive.  Direct  evidence  of  such  a  right  **""• 
must  be  by  means  of  a  grant  under  seal,  in  the  case  of  a  freehold  (6);  but  Evidence. 
a  local  description  is  unnecessary.  P^*  evidence 

^  ^  to  prove  a  right 

Where  in  an  action  for  diverting  water  from  the  mill  of  A.,  A.  obtained  a  to  water. 
verdict ;  and  A.  and  B.  became  subsequently  possessed  of  the  mill,  and  wben  record 
brought  an  action  for  a  similar  injury  against  the  same  defendants: — It  offonnerao- 
was  held,  that  as  A.  and  B.  were  in  possession  of  the  mill,  formerly  in  the     ^"       i»i  e. 
possession  of  A.,  it  must  be  presumed,  that  they  were  privy  in  estate  with 
him,  and  that  consequently  the  record  was  admissible  in  evidence  in  the 
second  action.  (7) 

Where  in  an  action  for  breaking  the  plaintiff's  close  and  destroying  a  Declarations  of 
hatch,  the  defendant  pleaded,  that  the  water  of  the  stream  ought  to  have  a  former  tenant. 
flowed  to  his  mill,  and  because  the  hatch  prevented  its  so  doing,  he  pulled 
it  down  ;  evidence  may  be  given  of  what  a  former  tenant  said  as  to  asking 
permission  to  have  the  water,  because  this  is  an  act  done,  and  may  be  proof  of 
an  exercise  of  a  right  by  one  side,  and  an  acquiescence  in  it  by  the  other ;  in 
ftct,  many  things  which  pass  for  words  are  really  acts.  (8) 

In  an  action  for  the  disturbance  of  a  ferry,  it  is  sufficient  to  prove  pos-  when  mere 
session  and  enjoyment,  without  producing  documentary  evidence,  such  as  possession  suf- 
court  rolls,  where  the  ferry  is  within  a  manor,  and  has  passed  by  surrender 
and  admission.  (9)     And  it  is  unnecessary  either  to  allege  or  prove  the 
payment  of  any  specific  sum  for  passage  money  (10),  or  to  shew,  that  the 

(1)   mrigkt  v.  WUliaiM,  1  M.  &  W.  77.  (Bishop  of),  2  Hen.  Black.  259.     Touchst. 

(3)  Frankum  ▼.  Fahtumth  (Ead  tf),  4  by  Atherley,   231.     Fentimam  v.   Smith,  4 

N.  &M.  390.    SA.&E.  452.    1  H.  &  W.  East,  107.     3  Stark.  Ev.  3d  ed.  1252. 
1.    6  C.  &  P.  529.     Tidd's  N.  P.  366.  (7)  Blahemore  ▼.  Gktmorgam  Canal  Camp, 

(3)  Ibid.  1  Gale,  78. 

(4)  GrimMUad  v.  Marlowe,  4  T.  R.  717.  (8)   Wakeman  (SarL)  ▼.  West,  8  C.  &  P. 

(5)  Ibid.,  et  vide  Rider  ▼.  Smith,  3  ibid.  105. 

766.  (9)  P^er  v.   Kendal,  6   B.   &   C.    703. 

(6)  BewUne  v.  Shippam,  5  B.  &  C.  221.    2     BliueH  v.  Hart,  Willes,  508. 

RoL  Abr.  Gniunts(G.),62.  Bolton  ▼.  Carli^e        (10)  Peter  v.  Kendal,  6  B.  &  C.  703. 
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Etidvxcb  — 
Damagcs  — - 
Costs  —  Joims- 

MXKT. 

Whether  a 
river  be  navi- 
gable or  not,  is 
a  question  for 
the  jury. 


Insufficient 
evidence  of 
diversioa  or 
obstruction. 


Incompetency 
of  witness. 


Damacjks. 


plaintiflP  is  owner  of  the  soil  on  either  side  (1),  if  he  have  the  right  of  em- 
barking and  disembarking  his  passengers;  and  although  the  crown  may 
for  neglect  of  duty  repeal  the  grant  by  scire  facias  or  quo  tparraniOy  such 
neglect  is  no  answer  to  an  action  for  disturbance  of  the  ferry.  (2) 

Whether  a  river  be  navigable  or  not,  is  a  question  of  fact  for  the  jury  (3) : 
the  flux  or  reflux  of  the  tide  is  evidence  of  a  navigable  river  (4),  but  not 
conclusive.  (5)  The  cutting  of  rushes  in  a  creek  by  strangers,  and  without 
interruption,  is  a  strong  circumstance  to  shew,  that  the  river  was  public; 
and  pleasure  boats  being  accustomed  to  sail  up  a  creek,  is  also  cogent 
evidence  of  such  public  right  (6) 

An  allegation,  that  the  defendant  diverted  and  turned  a  stream  of  water, 
is  not  proved  by  evidence,  that  by  interrupting  its  course  and  penning  it 
back,  he  caused  it  to  overflow  the  plaintiff^s  premises.  (7) 

In  case  for  obstructing  the  plaintiff's  right  of  way  to  his  close  by  a  navi* 
gable  watercourse,  it  appeared,  that  the  plaintiff's  close,  which  abutted  on  the 
watercourse,  had  been  detached,  about  five  years  before  the  action,  from 
certain  premises  called  the  King's  Head  Inn.  The  only  evidence  of  user 
was  by  persons  frequenting  the  King's  Head  Inn  in  boats  before  the 
plaintiff's  close  was  detached: — which  was  held,  not  to  be  evidence  to  go 
to  a  jury  to  support  the  right  claimed  by  the  plaintiff.  (8) 

An  allegation  that  the  plaintiff,  by  reason  of  his  possession  of  a  mill  with 
the  appurtenances,  was  entitled  to  the  use  of  water  running  in  a  certain 
tunnel  to  the  mill,  is  not  supported  by  proof,  that  the  tunnel  was  made  on 
the  defendant's  land  on  an  agreement  by  the  latter  to  convey  the  right,  and 
no  conveyance  having  in  fact  been  made,  and  the  defendant's  assent  having 
been  refused ;  for  the  plaintiff  had  not  the  right  by  reason  of  possession, 
but  under  a  parol  license,  revocable  in  its  nature,  and  in  fact  revoked.  (9) 

Where  i^sue  is  joined  on  a  traverse,  that  a  stream  of  water  has  from  time 
immemorial  been  accustomed  to  flowin  a  specified  course,  one  who  claims 
a  right  of  water  which  depends  upon  the  prescription  alleged  is,  it  seems, 
incompetent  as  a  witness,  upon  the  same  principle,  that  a  commoner  cannot 
by  his  evidence  support  a  custom  beneficial  to  himself;  but  it  is  otherwise, 
where  a  right  of  water  is  claimed  by  prescription  as  appurtenant  to  a  parti- 
cular messuage.  (10) 

In  an  action  on  the  case  for  diverting  plaintiff's  watercourse,  where  the 
jury,  under  circumstances  of  aggravation,  gave  3000/.  damages,  the  court 
granted  a  new  trial,  on  the  ground,  that  the  damages  given,  greatly  exceeded 
the  amount  of  the  injury  proved.  (11) 

In  an  action  on  the  case  for  disturbing  the  plaintiff  in  the  use  of  a  well, 
by  putting  rubbish  into  it,  the  plaintiff  will  be  entitled  to  recover,  if,  by 
means  of  the  rubbish,  the  water  has  been  shallowed,  and  the  well  rendered 


(1)3  Stark.  Ev.  3d  ed.  1252.  cit.  in  Peter 
▼.  Kendal,  6  B.  &  C.  70S.  Savile  (Sir  John), 
11.  pi.  29.  contrd, 

(2)  Peter  v.  Kendal,  6  B.  &  C.  703. 
Att.  Gen.  v.  Richards,  3  Anst.  753.  Painter 
V.  Att.  Gen.  1  Dow,  316.  Vinkemteme  v. 
Ebden,  1  Ld.  Raym.  385. 

(3)  Vooght   v.    Winch,   2   B.  &  A.   662. 
Weld  v.  Hornby  (Clerk),  7  East,  195. 

(4)  Miles  v.  Rose,  5  Taunt  706. 
{5)  Ibid. 


(6)  Ibid. 

(7)  Griffiths  V.  Marson,  6  Pilce,  1.,  et 
vide  WilUams  v.  Morktmd,  2  B.  &  C.  9I0L 

(8)  Sower  v.  HiO,  I  Scott,  526.  S  JBinr. 
N.  C,  339. 

(9)  Fentiman  v.  Smith,  4  East,  107.,  et 
vide  HewUns  v.  Shippam,  5  B.  &  C  221 . 

( 10)  Jehb  V.  Pooey,  2  Esp.  N.  P.  C  6791 

(11)  Plejfddlv.  Dorchester  (Earl  of),  7 
T.  R.  529.  I  Chitt  729.  (a.}*.  2  TSdd, 
885. 
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less  convenient  for  use ;  but  if  the  effect  only  was  to  make  the  water  tempo-  Evidiwce— 
rarily  muddy,  that  is  too  minute  a  damage  to  support  the  action.  (1)  Q,g„ Judo- 

Where  the  plaintiff  alleged,  that  the  defendant  had  erected  one  dam  above  msnt. 
the  plaintiff's  premises,  and  widened  another,  and  thereby  prevented  the  water  -^-^-^— — 
from  running  in  its  usual  course,  and  in  its  usual  calm  and  smooth  manner 
to  the  plaintiff's  premises ;  and  thereby  the  water  ran  in  a  different  channel, 
and  with  greater  violence,  and  injured  the  banks  and  premises  of  the  plaintiff, 
but  did  not  allege  any  injury  from  the  want  of  a  sufficient  quantity  of  water ; 
and  the  jury  found,  that  the  plaintiff's  premises  were  not  injured ;  but  were  of 
opinion,  that  the  defendant  had  no  right  to  stop  the  water,  or  keep  it  pent 
up  in  the  summer  time : — It  was  held,  that  the  plaintiff  could  not  recover 
damages  for  the  erection  of  the  dam,  but  was  bound  to  allege  and  prove, 
that  he  had  sustained  an  injury  from  the  want  of  a  sufficient  quantity  of 
water.  (2) 

By  stat.  3  &  4  Vict  c«  24.  (3)  if>  in  any  action  of  trespass  on  the  case,  Cosn. 
the  plaintiff  recover  less  damages  than  40«.,  he  will  not  be  entitled  to 
recover  or  obtain  from  the  defendant,  in  respect  of  such  verdict^  any  costs 
whatever. 

Where  a  party  who  had  a  right  to  the  use  of  running  water,  as  an  owner  JuDomun!. 
of  adjoining  lands,  had  appropriated  it,  and  by  his  declaration  claimed  the 
right  to  it  as  the  owner  of  a  mill  not  twenty  years  old,  the  judge  refused  to 
amend  the  record  at  the  trial ;  and  the  jury  having  found  the  plaintiff's 
right  specially,  which  was  indorsed  on  the  postea  under  stat.  3  &  4  Will.  4. 
C42.  S.24.,  the  court  above,  refused  to  allow  judgment  to  be  entered  for  the 
plaintiff  on  that  finding,  because,  if  the  plaintiff  had  stated  his  right  properly, 
the  defendant  might  have  pleaded  differently.  (4) 

■ 

(1 )  Taylor  v.  Bennett^  7  C.  &  P.  329.  (4)  Frankwaa  ▼.  Fajtmouih  (Earl  of),  6  G  • 

(S)   Wimanuy.  Moriand,  8  B.  &  C  9ia  4    &  P.   5S9.     2  A.  &  £.  452.     4  N.  &  M. 
D.  &  B.  583.  330. 

(3)  Anti,  228. 
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WAY^(l) 

1.  Defined,  pp.  2758,  2759. 

2.  Right   of  Way  by  Grant,  express   Reservation,  or  Custom, 

pp.  2759,  2760. 

Words  wAieA  wtZf  and  wiU  not  eonfir  a  right  of  wajf  —  No  wa:^  or  other  mwewtomi 
can  iwbtist  in  land  of  which  there  is  an  unity  of  possession, 

3.  Right  of  Way  by  Prescription,  pp.  2760 — ^2766. 

Construction  of  stat.  2  $■  3  JFUL  4.  c.  71.  s.  2.  by  Mr,  Baron  Rtrke  in  Bright  r. 
Walker  —  Twenty  years*  adverse  enfoyment  againet  tenamt  for  Uoes,  confess  no 
title  to  an  easement,  it  must  he  an  enjoyment  as  of  right  -^  No  tide  is  gained  hy  «s 
user  which  does  not  give  a  valid  Ode  against  oB,  and  permanently  affect  tke  me  — 
Where  a  qualified  right  is  not  given  by  an  et^oyment  of  twenty  years  —  When  tke 
jury  cannot  be  directed  to  presume  a  grant  by  one  itf  the  termors  to  Hke  ctker,  bf 
proof  of  possession  only  —  Eiff(qfment  of  twenty  years  must  be  **iu  of  right  **  amd 
without  interruption — Judgment  of  Mr.  B<tron  Parke  in  Monmouth  Cuul  CompL 
V,  Harford  —  Construction  of  stat.  2  $•  S  WiJEL  4.  e,  71.  with  refertnee  both  to  the 
law  and  form  of  pleading  "^  Judgment  of  Lord  Denman  in  Tickle  v,  Bnnni~-> 
**  Enjoyment  as  of  right"  must  be  an  enjoyment  openly ,  notoriously,  without  particular 
leave  at  the  time  by  a  person  claming  to  use  it,  and  without  danger  of  being  trte^ed 
as  a  trespasser — Judgmeut  of  Mr.  Jtutiee  l^Uteson  in  Payne  v.  Shirfden. 

4.  Way  of  Necessity,  pp.  2766,  2767. 

Way  of  nseeesity  nothing  but  a  way  by  grant  —  Where  origin  of  a  way  ^meeestet^ 
cannot  be  traced  —  Unity  of  seisin  — Judgmetd  of  Chief  Justice  Thtded  in  Jame 
V.  Plant  —  '*  Under  an  intended  way"  lessor  only  entided  to  a  way  ofneeeseity  assd 
convenience, 

5.  User  of  Way,  pp.  2768,  2769. 

Cfrantee  of  a  private  way  cannot  go  extra  viam  if  it  be  inqtassabie,  as  in  tke  earn  of 
a  public  way  —  Judgment  of  Lord  EBenborough  in  Bullard  v.  Harrison  —  Where 
right  is  not  confined  to  such  ways,  as  were  in  use  at  the  time  of  the  grant  ^^  **  fbr 
carrying  away  tithes  "  ^^'**  For  all  manner  of  carriages  '*  >~  Foot  passengen 
a  right  to  cross  the  carriage  road. 

6.  Pleadings  —  Evidence  —  Costs,  pp.  2769 — ^2773. 

Eeg.  Gen.  IT,  T.  4  WilL  4,----StatementofteriD3m-'-JudgmentofMr.  Justice 
in  Simpson  t.  Lewthwaite  —  Fteading  a  right  of  way,  either  public  or  private, 
the  defendant  ought  to  ehew  the  nature  of  the  way —  When  defendant*e  titk  to 
the  right  of  way  not  spedalfy  shewn  —  Etiskhcb —  Evidence  to  support  a  plea 
under  stat,  2^3  WtU.  4.  c.  71.  s.  2.  —  Presumption  where  a  strip  of  kmd  lUs 
between  a  highway  and  an  adjoining  indosure  —  Property  in  trees,  ke^ee,  i*'fp*  rr, 
and  party  undls  — Rsstrietion  of  evidence  under  new  oiseignment  —  Competency 
of  witness  —  When  verdict  cannot  be  entered  ftistributivdy —  Costs. 


1.  Defined. 

DxFimn,  A  right  of  way  is  a  privilege  which  an  individual  or  a  particular  descrip- 

tion of  persons  may  have  of  going  over  another  person's  grounds :  such  a 

(1)  Vide  anti,  1003^1026.  tit  Cam;  1027—1052.  tit  ^Common;  1053— 117S.  tit 
Cotsnant;  1551—1561.  tit  Eyidbmcb;  2628—2657.  tit  Trestass;  2748—2757,  lit 
Water  and  Watbacourses. 
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right  IB  an  incorporeal  hereditament ;  it  may  arise  by  prescription,  or  grant,       Dkhmsd. 
or  private  agreement,  or  license,  or  from  necessity. 

There  are  four  kinds  of  ways,  which  are  either  public  or  highways  for  all 
persons,  or  private  ways: — a  foot-way;  a  horse- way,  which  includes  a  foot- 
"way ;  a  carriage-way,  which  includes  both  horse-way  and  foot- way  ;  and  a 
drafl-way. 

There  may  be  both  an  occupation  way  and  a  public  highway  over  the 
same  road,  for  it  does  not,  on  becoming  a  highway,  cease  to  be  an  occu- 
pation way.  (1) 

It  is  incumbent  on  the  plaintiff,  in  order  to  maintain  an  action  for  the 
disturbance  of  his  right,  to  prove,  1.  the  right  of  way  claimed,  and  2.  the 
obstruction. 


2.  Right  of  Way  bt  Grant,  express  Reservation^  or  Right  op  Wat 

Custom.  "^  ^'^"I* 

ZZPRXU  Rx- 

"  The  right  of  way  may  be  granted  on  a  special  permission,  as  when  the  Cuwo™*''  *** 
owner  of  the  land  grants  to  another  the  liberty  of  parsing  over  his  grounds,  to  jcight  of  way 
go  to  church,  to  market,  or  the  like ;  in  which  case  the  gift  or  grant  is  par-  may  be  granted 
ticular,  and  confined  to  the  grantee  alone ;  it  dies  with  the  person ;  and  if  ^°  *  fpecial 
the  grantee  leaves  the  country,  he  cannot  assign  over  his  right  to  any  other; 
nor  can  he  justify  taking  another  person  in  his  company."  (2) 

In  an  action  on  the  case  for  the  disturbance  of  a  right  of  way,  leading  Words  which 
from  a  public  street  through  the  defendant's  premises  to  a  yard  at  the  back  ^^!  *"^  ^^ 
of  the  plaintiff's  house,  originally  forming  part  of  the  premises  demised  by  right  of  way. 
lease  to  the  defendant: — It  was  held,  that  a  grant  of  ''all  ways,  used  or 
enjoyed  before  with  "  the  plaintiff's  premises,  was  good,  though  there  was 
no  express  grant  of  the  way  in  question.  (3) 

Where  A.  granted  to  B.,  his  heirs  and  assigns,  occupiers  of  certain  houses 
abutting  on  a  piece  of  land  about  eleven  feet  wide,  which  divided  those 
houses  from  a  house  then  belonging  to  A.,  the  right  of  using  such  piece 
of  land  as  a  foot  or  carriage-way ;  and  gave  him  *'  all  other  liberties,  powers, 
and  authorities,  incident  or  appurtenant,  needful  or  necessary^  to  the  use, 
occupation,  or  enjoyment  of  the  said  road,  way,  or  passage:" — It  was 
holden^  that  under  these  words  B.  had  a  right  to  put  down  a  flagstone  upon 
this  piece  of  land  in  front  of  a  door  opened  by  him  out  of  his  house  into 
this  piece  of  land.  (4) 

Where  A.  granted  to  B.  land  of  unequal  width,  described  as  abutting  on  a 
road  on  his  own  soil ;  and  it  abutted  on  the  broadest  part  of  the  road,  but  in 
the  narrowest  part  a  narrow  strip  of  the  grantor's  land  intervened  between 
the  road  and  the  premises  granted : — It  was  adjudged,  that  the  grantor  and 
those  claiming  under  him  were  concluded  from  preventing  the  grantee  from 
coming  out  into  the  road  over  this  slip  of  land.  (5) 

Where  one,  seised  in  fee  of  premises,  and  of  the  soil  over  which  a  way,  **  With  all 
not  of  necessity,  has  been  used  by  the  occupier  of  them,  grants  those  pre-  1*^  p/jj!*^ 

.(I)  Far  Lord   Denman  in  Brownlow   ▼.         (3)  Koojfttra  ▼.  Lucoi,  1  D.  &  R.   506. 
rom/iiwfw,  1  M.  &  G.  404.  5  B.  &  A.  830. 

(2)  2  BJack.  Com.  by  Chitt  36.  (4)  Gerrard  v.  Cooke,  S  N.  R.  109. 

(5)  RobartM  ▼.  Karr,  \  Taunt  495. 
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raises  <'  with  all  ways,  roads,  &c.  to  the  same  belonglog,  or  in  anywise  i^m 
pertaining/'  no  way  will  pass,  unless  legally  appurtenant ;  or  unless  it  I4>pean 
from  the  grant  itself,  that  the  parties  meant  to  use  the  word  in  a  sense  more 
extended  than  the  legal  one.  (1 ) 

Where  an  under-lease  described  the  road  demised  and  the  ways  granted 
by  the  words,  <<  all  ways  thereunto  appertaining,"  it  seems,  that  a  right  of 
way  over  the  original  lessor's  soil  would  not  pass  by  these  words.  (2) 

No  way  or  other  easement  can  subsist  in  land  of  which  there  is  an  unity 
of  possession.  (3)  But  if  a  lessor  having  used  convenient  ways  over  his  own 
adjoining  land  during  his  own  occupation,  demise  premises  with  all  ways 
appurtenant^  unless  it  be  shewn  in  evidence,  that  there  was  some  way  ap- 
purtenant in  alieno  solo,  to  satisfy  the  words  of  the  grant,  it  will  be  intended, 
that  he  meant  the  ways  usedj  and  they  will  pass,  though  he  miscall  than 
appurtenant  (4) 

One  being  seised  in  fee  of  the  adjoining  closes,  A.  and  B^  over  the 
former  of  which,  a  way  had  immemorially  been  used  to  the  latter,  devised  it  to 
B.  with  the  ^<  appurtenances : " — It  was  held,  that  the  devisee  could  not^  nnder 
the  word  "  appurtenances,*'  claim  a  right  of  way  over  A.  to  B.,  as  no  new 
right  of  way  was  thereby  created,  and  the  old  one  was  extinguished  by  the 
unity  of  seisin  in  the  devisor.  (5) 

Where  A.  and  B.,  co-partners,  conveyed  to  C.  two  estates,  W.  and  Si^  together 
with  all  ways  therewith  usually  held,  used,  occupied,  or  enjoyed ;  as  to  W. 
and  the  appurtenances  to  the  use  of  A.  and  his  heirs,  and  as  to  S.  and  the 
appurtenances  to  the  use  of  B.  and  his  heirs :  —  It  was  held,  that  a  way  used 
before  the  partition  from  W.  over  S.  does  not  vest  in  A.  under  this  deed.(6) 

A  grant  of  W.  and  S.,  <*  with  all  ways  used,  occupied,  or  enjoyed  thoe- 
with,"  extends  to  ways  used,  &c.  over  other  lands  of  the  grantor,  but  does 
not  convey  to  the  grantee  a  right  to  ways  used  to  and  from  one  of  those 
parcels  over  the  other  of  them.  (7) 

One  who  has  a  grant  of  an  occupation  way,  may  declare  in  case  against 
the  owner  of  the  land  over  which  the  way  leads  for  obstructing  it»  altlioogfa 
it  be  proved,  that  the  public  in  general  had  used  the  way  without  denial  for 
the  last  twelve  years.  (8) 

A  right  of  way  may  be  claimed  by  express  reservation,  as  where  A» 
grants  land  to  another^  reserving  to  himself  a  way  over  such  land* 

A  right  of  way  may  also  be  claimed  by  a  custom,  if  it  be  an  easement, 
and  not  a  profit. 


3.  Right  of  Way  by  Prescription. 

RioHT  or  Wat      ^'  A  Way  may  be  also  by  prescription,  as  if  all  the  inhabitants  of  such  a 
*"   »caip-     hamlet,  or  all  the  owners  and  occupiers  of  such  a  farm,  have  immemoriaUy 
used  to  cross  such  a  ground  for  such  a  particular  purpose ;  for  this  imme- 


TlOV 


(1)  Barlow  v.  Rhodes,  3  Tyrw.  280.  1 
C.  &  M.  439.  It  seems,  that  such  intention 
cannot  be  coHected  from  parol  matter  dehors 
the  deed.     Ibid. 

(2)  Harding  v.  mison,  2  B.  &  C  100. 
3  D.  &H.  287. 


(3)  Morris  v.  Edtj^ingtamy  3  Ttfunt  21. 

(4)  Ibid. 

(5)  WhaUey  v.  Tomp$OHj  I  B.  &  P.  371. 

(6)  Plant  T.  James,  2N.  &  M.  517. 

(7)  Ibid. 

(8)  JUen  V.  Ormomd,  8  East,  4. 
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norial  usage  supposes  an  original  grant,  whereby  a  right  of  way  thus  ap-  Right  of  Wat 
purtenant  to  land  or  houses  may  clearly  be  created."  (1)  tion  **^"^ 


The  law  respecting  a  prescriptive  right  of  way  was  materially  altered  by 
Stat.  2  &  3  WiU.  4^  c  71.  (2) 

An  illustratration  of  the  effect  of  the  foregoing  statute  is  presented  by  Construetion  of 
the  case  of  Bright  v.  Walker  (3),  in  which  Mr.  Baron  Parke  observed,  «  The  ^^  ^J'^  ^^ 
w«iy  claimed  was  from  a  wharf  in  a  close  called  Cliff  meadow,  through  g.  s.  by  mV. 
Eacham  meadow,  over  the  loctis  in  quo  called  the  Acre,  where  the  ob-  Baron  Parke 

in  JRriaht  t 

struction  took  place,  into  a  public  highway.    Cliff  and  Eacham  meadows   j^^yj.^     ' 
were  held  under  the  Bishop  of  Worcester,  by  a  lease  for  three  lives,  granted 
in  1805  to  Alderman  Davis.    In  1809,  Roberts  purchased  the  leasehold 
interest  from  Davis,  and  began  to  make  bricks  in  Cliff  meadow,  and  carried 
them  through  Eacham  meadow  and  the  Acre  into  the  highway.    In  1811 
Dallow,  the  then  occupier  of  the  Acre,  and  the  assignee  of  a  lease  for  four 
lives  under  the  bishop  of  the  close  called  the  Acre,  put  up  a  gate  to  ob« 
struct  Roberts  in  carrying  bricks.     Roberts  broke  it  down,  and  he  and  the 
plaintiff  who  claimed  under  him  continued  to  carry  bricks  over  the  Acre 
without  interruption  for  more  than  twenty  years,  when  the  defendant 
claiming  as  assignee  of  the  bishop's  lease  under  Dallow  obstructed  the  way, 
and  for  that  obstruction  the  action  was  brought    No  proof  was  given  on 
either  side,  that  either  of  the  original  leases  had  been  surrendered,  and  there- 
fore the  case  must  be  considered,  as  if  both  had  continued  to  the  time  of  the 
obstruction.    The  jury  found  first,  that  they  would  not  presume  any  grant  of  Twenty  years' 
right  of  way  by  the  bishop ;  and  secondly,  that  the  plaintiff  and  Roberts  adverse  «^- 
had  actually  enjoyed  the  way  without  interruption  for  more  than  twenty  tenant  for  IWes, 
years ;  and  the  only  question  is,  whether  such  an  enjoyment  gives  to  the  confers  no  title 
plaintiff  a  right  of  way  over  the  defendant's  dose,  so  as  to  enable  him  to^  j^  j^^^  y^  ^^  ' 
maintain  this  action.    And  this  depends  upon  the  construction  of  the  act  eigoyment  as 
of  the  2  &  3  WiU.  4.  c71.,  and  particularly  sect  2."   "  In  order  to  establish  <^^^^ 
a  right  of  way,  and  to  bring  the  case  within  this  section,  it  must  be  proved, 
that  the  claimant  has  enjoyed  it  for  the  full  period  of  twenty  years,  and 
that  he  has  done  so  '  as  of  right,'  for  that  is  the  form  in  which  by  sect  5. 
such  a  claim  must  be  pleaded;  and  the  like  evidence  would  have  been 
required  before  the  statute  to  prove  a  claim  by  prescription,  or  non  eidsting 
grant    Therefore,  if  the  way  shall  appear  to  have  been  enjoyed  by  the 
claimant,  not  openly  and  in  the  manner  that  a  person  rightfully  entitled 
would  have  used  it,  but  by  stealth  as  a  trespasser  would  have  done  —  if  he 
shall  have  occasionally  asked  the  permission  of  the  occupier  of  the  land  *- 
J10  titie  would  be  acquired,  because  it  was  not  enjoyed  ^  as  of  right'    For 
the  same  reason  it  would  not,  if  there  had  been  unity  of  possession  during 
all  or  part  of  the  time ;  for  then  the  claimant  would  not  have  enjoyed  '  as 
of  right '  the  easement,  but  the  soil  itself*     So  it  must  have  been  enjoyed 
without  interruption.    Again,  such  claim  may  be  defeated  in  any  otiier 
way  by  which  the  same  is  now  liable  to  be  defeated ;  that  is,  by  the  same 
means  by  which  a  similar  claim,  arising  by  custom,  prescription,  or  grant, 
would  now  be  defeasible ;  and,  therefore,  it  may  be  answered  by  proof  of  a 
grant,  or  of  a  license,  written  or  parol,  for  a  limited  period,  comprising  the 

(1)  2  Black.  Com.  by  Cbitt  S6.  tfids  anti,  1048.  tit  Common;  etpost,  2913, 

291 4.  tit.  Statutes  op  Limitation.  , 

(2)  Stait  2  &  3  Will.  4.  c.  71.  as.  1  &  2.,        (3)  1  C.  M.  &  R.  217. 
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Right  or  Wat  whole  or  part  of  the  twenty  yean,  or  of  the  absence  <x  ignorance  of  tfan 

■T  Pi 

TION. 


BT    Bncup-     piyi^es  interested  in  opposing  the  claim,  and  their  agents,  during  the  whole 


time  that  it  was  exercised.     So  far  the  construction  of  the  act  is  clear;  and 

J^idgment  of  ^^  enjoyment  of  twenty  years,  having  been  uninterrupted,  and  not  defeated 
VnVevaBrighi  on  any  ground  above  mentioned,  would  give  a  good  title.  But  if  the  en- 
V.  Wtdker,  joymcut  take  place  with  the  acquiescence  or  by  the  Uxehes  of  one  who  b 

tenant  for  life  only,  the  question  is.  What  is  its  effect  according  to  the  true 
meaning  of  the  statute  ?  Will  it  be  good  to  give  a  right  against  the  see, 
and  those  claiming  under  it  by  a  new  lease,  or  only  as  against  the  termor 
and  his  assigns  during  the  continuance  of  the  term,  or  will  it  be  altogether 
invalid  ? 

**  In  the  first  place,  it  is  quite  clear,  that  no  right  is  gained  against  the 
bishop :  whatever  construction  is  put  on  the  seventh  sectiiMi,  it  admits  of  no 
doubt  under  the  eighth.  This  section  provides,  <  that  when  any  land  or 
water,  upon,  over,  or  from  which  any  such  way  or  other  convenient  water- 
course or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  deriYed,  faalh 
been  or  shall  be  held  under  or  by  virtue  of  any  term  of  life,  or  any  term  of 
years  exceeding  three  years  from  the  granting  thereof,  the  time  of  enjoy- 
ment of  any  such  way,  or  other  matter  as  herein  last  before  mentioned, 
during  the  continuance  of  such  term,  shall  be  excluded  in  the  computation 
of  the  said  period  of  forty  years,  in  case  the  claim  shall  within  three 
years  next  after  the  end,  or  sooner  determination  of  such  term,  be 
by  any  person  entitled  to  any  reversion  expectant  on  the  determination 
of.'  It  is  quite  certain,  that  an  enjoyment  of  forty  years  instead  of  twenty, 
under  the  circumstances  of  this  case,  would  have  given  no  title  against  the 
bishop,  as  he  might  dispute  the  right  at  any  time  within  three  years  after 
the  expiration  of  the  lease ;  and  if  the  lease  for  life  be  excluded  from  tiie 
longer  period,  as  against  the  bishop,  it  certainly  must  from  the  afaorler. 
Therefore,  there  is  no  doubt  but  that  this  possession  of  twenty  years  gives 
no  title  as  against  the  bishop,  and  cannot  affect  the  right  of  the  see. 
No  title  is  ^'  The  important  question  is.  Whether  this  enjoyment,  as  it  cannot  give  a 

gained  ^^  title  against  all  persons  having  estates  in  the  locui  in  guoy  gives  a  title  as 
does' not  give  against  the  lessee  and  the  defendants  claiming  under  him,  or  not  at  all? 
a  yalid  title  ^Ve  have  had  considerable  difficulty  in  coming  to  a  conclusion  on  this 
^nnimendy"  point;  but,  upon  the  fullest  consideration,  we  think  that  no  title  at  all  is 
affect  the  see.     gained  by  an  user  which  does  not  give  a  valid  titie  against  all,  and  permar 

nendy  affect  the  see. 
Where  a  ^uoli-       **  Before  the  statute,  this*  possession  would  indeed  have  been  evidence  to 
fied  right  IS  not  g^ipport  a  plea  or  cUdm  by  a  non  existing  grant  from  the  termw,  in  tiie 
enjoyment  of     locus  in  quOy  to  the  termor  under  whom  the  plaintiff  claims,  thou^  sach  a 
twenty  years,     claim  was  by  no  means  a  matter  of  ordinary  occurrence ;  and  in  practice 

the  usual  course  was,  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in 
fee.  But  since  the  statute,  such  a  qualified  right,  we  think,  is  not  given  by 
an  enjoyment  for  twenty  years ;  for  in  the  first  place,  the  statute  is,  '  for  the 
shortening  the  time  of  prescription ;'  and  if  the  periods  mentioned  in  it  are 
to  be  deemed  new  times  of  prescription,  it  must  have  been  intended,  that  the 
enjoyment  for  those  periods  should  give  a  good  titie  against  all,  for  tides  bf 
immemorial  prescription  are  absolute  and  valid  against  all — they  are  such, 
"as  absolutely  bind  the  fee  in  the  land.  And,  in  the  next  place,  the  statute 
no  where  contains  any  intimation,  that  there  may  be  different  classes  or 
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•ight«»  qualified  and  absolute}  valid  as  to  some  persons,  and  inyalid  as  to  Bioht  op  Wat 
o^ers.    From  hence  we  are  led  to  conclude,  that  an  enjoyment  of  twenty  ^  P»mc»»- 

years,  if  it  give  not  a  good  title  against  all,  gives  no  good  title  at  all ;  and  

as  it  is  clear,  that  this  enjoyment,  whilst  the  land  was  held  by  a  tenant  for  Judgment  of 
life,  cannot  affect  the  reversion  in  the  bishop  now,  and  is  therefore  not  ParkeinPn^A^ 
good  as  against  every  one,  it  is  not  good  as  against  any  one,  and,  there-  v.  Walker. 
fore,  not  against  the  defendant.    This  view  of  the'  case  derives  confirm- 
ation  from  the  7th  section,  which  provide  as  follows: — ^  that  the  time 
during  which  any  person,  otherwise  capable  of  resisting  any  claim  to 
any  of  the  matters  before  mentioned,  shaU  have  been  or  shall  be  an  infant, 
idiot,  turn  compos  merUisy  feme  coverty  or  tenant  for  life,  or  during  which 
any  action  or  suit  shall  have  been  pending,  and  which  shall  have  been 
diligently  prosecuted,  until  abated  by  the  death  of  any  party  or  parties 
thereto,  shall  be  excluded  in  the  computation  of  the  periods  herein- 
before mentioned,  except  only  in  cases  where  the  right  or  claim  is  hereby   . 
declared  to  be  absolute  and  indefeasible.'    This  section,  it  is  to  be  observed, 
in  express  terms  excludes  the  time  that  the  person  (who  is  capable  of  re- 
sisting the  claim  to  the  way)  is  tenant  for  life ;  and  unless  the  context  makes 
it  necessary  for  us,  in  order  to  avoid  some  manifest  incongruity  or  absurdity, 
to  put  a  different  construction,  we  ought  to  construe  the  words  in  their  or- 
dinary sense.  That  construction  does  not  appear  to  us  to  be  at  variance  with 
any  other  part  of  the  act,  nor  to  lead  to  any  absurdity.    During  the  period 
of  a  tenancy  for  life,  the  exercise  of  an  easement  will  not  affect  the  see :  in 
order  to  do  that,  there  must  be  that  period  of  enjoyment  against  an  owner  of  When  the  juty 
the  fee.    The  conclusion,  therefore,  to  which  we  have  arrived  is,  that  the  ^^^^  p^". 
statute  in  this  case  gives  no  right  from  the  enjoyment  that  has  taken  place ;  sume  a  grant 
and  as  section  6.  forbids  a  prescription  in  favour  of  a  claim  to  be  drawn  ^^  **"®  ^^ 

,  termors  to  toe 

from  a  less  period  of  enjoyment  than  that  prescribed  by  the  statute,  and  as  other  by  the 
more  than  twenty  years  is  required  in  this  case  to  give  a  right,  the  jury  could  Vf^cf  <^  poaM»- 
not  have  been  directed  to  presume  a  grant  by  one  of  the  termors  to  the  "^  ^  ^' 
other,  by  the  proof  of  possession  alone.    Of  course  nothing  that  has  been 
said  by  the  court,  and  certainly  nothing  in  the  statute,  will  prevent  the 
operation  of  an  actual  grant  by  one  lessee  to  the  other,  proved  by  the  deed 
itself,  or  upon  proof  of  its  loss  by  secondary  evidence ;  nor  prevent  the  jury 
from  taking  the  possession  into  consideration,  with  other  circumstances,  as 
evidence  of  a  grant  which  they  may  still  find  to  have  been  made,  if  they  are 
satisfied,  that  it  was  made  in  point  of  fact    We  are  therefore  of  opinion, 
that,  in  the  present  case,  the  plaintiff  is  not  entitled  to  recover,  but  that  a 
nonsuit  must  be  entered." 

In  order  to  confer  a  title  upon  an  enjoyment  of  twenty  years,  it  must  be  ^^  a»  The  enjoymcfit 
of  right,"  and  without  interruption:  thus,  in  Monmouth  Ca$utl  Camp,\.  miwt^*«a8of 
Harford  (I)  Mr.  Baron  Parke  observed,  *<The  issue  is,  whether  the  occu-  right"  and 
piers  of  the  closes,  of  right  and  without  interruption,  have  had  the  use  and  ^^^.o"^  '^^^^ 
enjoyment  for  twenty  years,  as  they  insist,  under  this  issue ;  therefore,  they  jj^!^^  ^ 
must  shew  an  uninterrupted  rightful  enjoyment  for  twenty  years.  If  they  had  Mr.  Banm 
enjoyed  it  for  one  week,  and  not  for  the  next,  and  so  on  alternately,  their  ^^^®  ^  ^^'^ 
plea  would  not  have  been  been  proved.  In  the  case  of  Bright  v.  Walker  (2)  (w,.  y.  ff„, 
lately  decided  in  this  court,  it  was  held,  that  the  claimant  must  shew,  that  he  fird, 

(I)  1  C  M.  &  R.  631.  (2)  Ibid.  211.  anie,  276}. 
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Right  or  Wat  has  enjoyed  the  way  for  the  full  period  of  twenty  yean,  and  that  he  hair 
^^"^"''     done  so  as  of  rights  and  without  interruption,  and  that  such  claim  might  he 
answered  by  proof  of  a  license,  written  or  parol,  for  a  limited  period,  com- 
prising the  whole  or  part  of  the  twenty  years.    In  the  present  case,  the  per- 
mission asked  for  and  given  shews,  that  the  occupiers  of  the  closes  did  not 
enjoy  the  way  '  as  of  right,*  and  also,  that  they  did  not  enjoy  it  uninter- 
ruptedly." Lord  Lyndhurst  also  stated,  *'  The  simple  issue  is,  whether  there 
has  been  a  continued  enjoyment  of  the  way  for  twenty  years ;  and  any  evi- 
dence negativing  the  continuance  is  inadmissible.   Every  time  that  the  occu- 
piers asked  for  leave,  they  admitted  that  the  former  license  had  expired,  and 
that  the  continuance  of  the  enjoyment  was  broken.'' 
Construction  of      In  Tickle  v.  Brown  (1 )  Lord  Denman  observed,  **  At  the  trial  it  was  pro« 
^smL4^e  1\     P^®^'  ^°  *^®  P*'*  ®^  *^®  defendant,  to  shew  that  a  parol  agreement  had 
with  rdference    l>6d  made,  and  consideration  paid  for  passing,  in  the  year  1798.     Tliis 
both  to  the  law  evidence  was  offered  on  the  first  issue  to  negative  the  enjoyment  for  forty 
pleading.  years  as  of  right.     And  it  was  also  offered  on  the  second  issue,  as  of  itsdf 
Judgment  of      shewing  an  interruption  acquiesced  in,  or  at  all  events  as  explanatory  of  the 
Lord  Denman    character  of  a  cessation  to  use  the  way  for  four  yeafs,  commencing  in  1800, 
jSrown,    ^*        which  cessation  was  proved,  and  ascribed  by  the  defendant  to  interraptioa, 

but  by  the  plaintiff  to  a  voluntary  abstinence  from  user,  on  account  of  the 
close  being  in  tillage.     The  evidence  was  rejected,  and  the  plaintiff  had  a 
verdict     A  rule  nisi  for  a  new  trial  on  the  ground  of  that  rejection  hxving 
been  granted,  the  case  was  argued  in  last  Michaelmas  Term.     The  question 
turns  upon  the  second  and  fifth  sections  of  stat  2  &  3  Will.  4.  c.  71t  which 
the  court  is  called  upon  to  construe,  with  reference  both  to  the  law  and  the 
form  of  pleading ;  and,  in  so  doing,  we  have  the  assistance  of  the  cases  of 
Sriffht  V.  Walker (2)  and  7^  Monmouthshire  Canal  Comp,  v.  Harfbrd^'^)^ 
in  which  this  act  of  parliament  came  under  the  consideration  of  the  court 
of  Exchequer.     The  second  section  of  the  act  is  in  the  following  words 
(his  lordship  here  read  the  second  section  of  the  act),  and  the  fifth  section 
in  the  following  (his  lordship  here  read^  the  fifth  section).    The  greatest 
difficulty  arises  from  the  language  of  the  concluding  paragraph  of  this 
section,  and  more  particularly  from  the  words,  *  or  any  cause  or  matter  ^  ^ 
fact  or  of  law  not  inconsistent  with  the  simple  fact  of  enjoyment'     As  aO 
these  matters  are  required  to  be  specially  pleaded,  and  forbidden  to  be 
given  in  evidence  under  a  general  traverse  of  the  enjoyment  as  of  right,  it 
is  plain, 'that  they  are  treated  by  the  legislature  as  consistent  widi  such  an 
•  enjoyment ;  and  as,  by  the  rules  of  pleading  and  of  logical  reasoning,  every 
allegation  by  way  of  answer,  which  does  not  deny  the  matter  to  which  it  is 
proposed  as  an  answer,  is  taken  to  confess  it,  we  must  conclude,  that  die 
legislature  used  the  words  ^as  of  right'  in  such  a  sense,  as  that  a  party 
confessing  the  enjoyment  ^  as  of  right '  for  forty  years  or  twenty,  as  the 
case  may  be,  may  account  for  and  avoid  the  effect  of  it  by  alleging  in  the 
one  case  a  consent  or  agreement,  provided  it  be  by  deed  or  writing  (4),  and 
in  the  other  any  contract,  &c  written  or  parol.  (5)    It  follows,  that  the 
words  <  as  of  right '  cannot  be  confined  to  an  adverse  right  from  all  time  as 
far  as  evidence  shews ;  for,  if  they  were  so  confined,  such  enjoyment,  ooee 

(1)4   A.  &  £.  SSO— 384.,   vide  etiam        (3)  Ibid.  614.  anUj  2763. 
Beadey  v.  Clarkey  2  Bing.  N.  C.  705.  (4)   Vide  s.  2. 

(2)  1  C.  M.  &  R.  211.  mti,  2761.  (5)  Fufe  s.  5. 
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confessed,  could  not  be  avoided  by  replying^  that  it  was  held  by  contract,  fiianT  of  Way 
\Fhich  is  not  adverse.     Again,  as  the  legid  right  to  a  way  cannot  pass  ^^  Pmscbip^ 

except  by  deed,  it  is  plain  that  the  words  *  enjoyment  as  of  right '  cantiot  

be  confined  to  enjoyment  under  a  strict  legal  right ;  for  then  a  <  consent  or 

agreement  *  in  <  writing '  not  under  seal,  of  which  the  second  section  speaks, 

could  not  account  for  such  enjoyment     The  words,  therefore,  must  have  a 

w^ider  sense,  and  yet  they  must  have  the  same  sense  as  the  words  '  claiming 

right  thereto '  in  the  second  section,  otherwise  there  will  be  incongruities 

in  the  construction  of  the  act.    It  seems,  therefore,  that  the  *  enjoyment  as  «  Enjoyment 

of  right*  must  mean  an  enjoyment  had,  not  secretly  or  by  stealth,  or  by  ««  of  right*' 

X     *        ay  1  i_  must  06  AH  en« 

tacit  sufferance,  or  by  permission  asked  from  time  to  time,  on  each  occa-  joyment  openly, 
sion  or  even  on  many  occasions  of  using  it,  but  an  enjoyment  had  openly,  notoriously, 
notoriously,  without  particular  leave  at  the  time,  by  a  person  claiming  to  JicS^"i^ve"at 
use  it  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of  right,  the  time  by  a 
whether  strictly  legal  by  prescription  and  adverse  user,  or  by  deed  con-  person  claiming 
ferring  tlie  right,  or,  though  not  strictly  legal,  yet  lawful  to  the  extent  of  out  danger  of' 
excusing  a  trespass,  as  by  a  consent  or  agreement  in  writing  not  under  seal,  being  treated 
in  case  of  a  plea  for  forty  years,  or  by  such  writing  or  parol  consent  or  "  *  trespasBer. 
agreement,  contract,  or  license,  in  case  of  a  plea  for  twenty  years.    Ac- 
cording to  this  view  of  the  act,  a  license  in  writing  must  be  replied  to  a 
plea  of  forty  years'  enjoyment,  if  it  cover  the  whole  time,  and  the  same  of  a 
parol  license  in  case  of  a  plea  for  twenty  years.    But  it  was  argued  by  the 
attorney  general,  that  each  leave  given,  in  case  of  permission  repeatedly 
asked,  is  as  much  a  consent  or  agreement  pro  hdc  vice  as  a  consent  or 
agreement  for  twenty  years,  and  therefore,  according  to  this  view  of  the 
act,  ought  to  be  replied,  which  is  contrary  to  the  decision  of  the  Monmouth^ 
shire  Canal  Comp.  v,  Harford.  (1)  -  On  looking  at  the  report  of  that  case 
we  find,  that  the  decision  rests  on  this  ground,  viz.  that  the  asking  leave 
from  time  to  time  within  the  forty  or  twenty  years,  breaks  the  continuity  of 
the  enjoyment  as  of  right,  because  each  asking  of  leave  is  an  admission  that, 
at  that  time  the  asker  had  no  right ;  and,  therefore,  the  evidence  of  such 
asking  within  the  period  is  admissible  under  a  general  traverse  of  the  enjoy- 
ment for  forty  or  twenty  years  as  of  right.     To  this  ground  of  decision  we 
quite  accede ;  and  it  will  follow  that,  not  only  an  asking  leave,  but  an 
agreement  commencing  within  the  period,  may  be  given  in  evidence  under 
the  general  traverse,  notwithstanding  the  words  of  tlie  fifth  section  ^  for  the 
party  cannot  and  does  not  rely  on  it  as  an  answer  to  an  enjoyment  as  of 
right  which  he  confesses,  nor  as  avoiding  any  such  enjoyment  during  the  *  . 
time  covered  by  the  agreement ;  but  as  shewing,  that  there  wa3  not,  at  the 
time  when  the  agreement  was  made,  an  enjoyment  as  of  right ;  and  so  the 
continuity  is  broken,  which  is  inconsistent  with  the  simple  fact  of  enjoy- 
ment during  the  forty  or  twenty  years.    The  evidence  proposed  ought 
therefore  to  have  been  received  on  the  first  issue ;  and,  on  the  second,  it 
it  may  also  have  been  admissible  to  shew,  that  the  cessation  to  use  was  by 
reason  of  want  of  right,  and  not  from  voluntary  abstinence." 

The  case  of  Payne  v.  Shedden  (2)  does  not  seem  precisely  to  accord 
with  some  of  the  foregoing  principles*  It  was  an  action  of  trespass 
guare  clausum  fregit ;  to  which  there  was  a  plea  of  justification  under  a 

(1)  I  C.  M.  &  R.  614.  .  (2)  1  M.  &  Rob.  382. 
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RioBT  or  Wat  right  of  way,  that  the  defendant,  and  otiier  the  oceupien  of  a  certain  mes- 
mxso  snage^  had  for  twenty  yean  enjoyed^  without  intemiptioo»  an  oeeapatiea 

way,  as  of  right,  oyer  the  locus  m  quo;  that  i»  to  say^  from  A.  to  B.(l): 
replication^  denying  enjoyment,  as  of  right,  for  twenty  yean,  Ste.    It  ap- 
peared, that  although  the  occupien  of  the  mewuage  had  enjoyed  a  waj 
over  the  locus  in  quo  daring  the  last  twenty  years,  yet  that  the  fine  and 
direction  of  the  way  had  been  a  good  deal  varied,  and  at  certain  periods 
wholly  suspended,  by  agreement  between  the  parties.    It  was  objected,  thtt 
evidence  of  the  user  of  the  way,  widi  such  variations  and  suspensions  of  the 
enjoyment  of  it,  did  not  support  the  plea ;  upon  which  Mr.  Justice  Pattesoa 
observed,  "  If  there  be  ten  yean'  enjoyment  of  a  right  of  way,  and  then  a 
cessation  under  a  temporary  agreement  for  another  ten  yean^  yet  this  may 
be  a  sufficient  enjoyment  of  the  old  right  for  twenty  yean  to  make  it  inde- 
feasible under  the  statute ;  for  the  agreement  to  suspend  the  enjoyment  of 
the  right  does  not  extinguish,  nor  is  it  inconsistent  with,  the  rigiit.     So^  if, 
instead  of  the  direct  path  from  A.  to  B*  another  track  over  the  plaintiff's 
land  from  A.  to  C^  and  thence  to  B.,  had  been  substituted  by  a  parol  agree- 
ment of  the  parties  for  an  indefinite  time,  yet  the  user  of  thb  substitnted 
line  may  be  considered  as  substantially  an  exercise  of  the  old  right,  aid 
evidence  of  the  continued  enjoyment  of  iti" 


Judgment  of 
Mr.  Justice 
Patteson  in 
Bctyney,  Shed- 
den. 


Wat  or  N«- 


Way  of  ne- 
cessity nothing 
but  a  way  by 
grant 


Where  origin 
of  a  way  cf  ne- 
ceflsity  cannot 
be  traced 


4.  Way  of  Nbcbssitt. 

^<  When  the  law  doth  give  any  thing  to  one,  it  giveth  impliedly  whatso- 
ever is  necessary  for  enjoying  the  same  "(2);  ^  for  if  a  man  grants  me  a 
piece  of  ground  in  the  middle  of  his  field,  he  at  the  same  time  tacitly  and 
impliedly  gives  me  a  way  to  come  at  it ;  and  I  may  cross  his  land  for  thst 
purpose  without  trespass.*'  (S)  So  where  one,  having  three  doses,  s^b  the 
two  extremes,  a  road  to  the  middle  one  is  reserved  by  operation  of  law.  (4) 
So  likewise  where  one  as  a  trustee  conveys  land  to  another,  to  which  there  is 
no  access  but  over  the  trustee's  land,  a  right  of  way  passes  of  neceasity  as 
incidental  to  the  grant.  (5) 

A  way  of  necessity,  when  the  nature  of  it  is  considered,  will  be  found  to 
be  nothing  else  but  a  way  by  grant.  It  derives  its  origin  from  a  grant ;  for 
there  seems  to  be  no  difierence  where  a  thing  is  granted  by  express  words, 
and  where,  by  operation  of  law,  it  passes  as  incident  to  the  grant;  and  of 
course,  it  is  as  necessary  to  set  forth  the  title  to  a  way  of  necessity,  as  it  is  to 
a  way  by  express  grant (6);  and  away  of  necessity  cannot  be  pleaded 
generally,  witiiout  shewing  the  manner  in  which  the  land,  over  which  the 
way  is  claimed,  is  charged  with  it.  (7) 

If  the  origin  of  a  way  of  necessity  cannot  any  longer  be  traced,  but  the 
way  has  been  used  without  interruption,  it  must  then  be  claimed  as  a  way, 
either  by  grant  or  prescription.  (8) 


(1)  Pide  pott,  3914,  2915.     Stat.  2  &  $ 
WilL  4.  c.  71.  a.  2.  ft  5. 

(2)  2  Black.  Com.  by  Chitt.  36. 

(3)  Ibid. 

(4)  Gark  v.  Caype,  Cro.  Jac.  170. 


(5)  HwUm  T.  /VearMM,  8  T.  R.  5a 

(6)  2  Black.  Com.  by  Chili,  as.  m.     I 
Saund.  323.  (a.) 

(7)  Btdkurd  v.  HarntOH,  4  M.  &  &  3S7. 

(8)  1  Saund.  323.  (a.) 
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It  has  been  considered,  that  a  way  of  necessity  is  not  extinguished  by    Wat  or  Nb- 
unity  of  seisin  (1) ;  but  it  has  since  been  held,  that  such  a  way  is  limited  by        qmmtt. 


the  necessity  which  created  it,  and  ceases,  if  at  any  subsequent  period  the  iMty  of  seisin. 
party  entitled  to  it,  can  approach  the  place  to  whidi  it  led  by  passing  over 
his  own  land  (2) :  but  the  estate  which  the  party  has  in  both  lands  must  be 
equal  in  duration,  quality,  and  all  other  circumstances  of  right  (3) 

In  Thomoi  v.  Thomas  (4)  it  was  holden,  that  a  unity  of  possession  of  the  Judgments  of 
land  a  qttd  and  of  the  land  in  qud  an  easement  exists,  does  not  extinguish,  ^^iL^^n^L. 
but  only  suspends,  the  easement,  where  the  party  is  seised  in  fee  of  the  one  Aldenon  in 
parcel,  and  possessed  for  the  residue  of  a  term  of  the  other ;  Lord  Abinger  Tkomaa  ▼. 
stating,  ^*  The  union  of  possession  in  the  trustee  did  not  extinguish  the  ease- 
ment, but  only  suspended  it  during  that  unity  of  possession  ;  and  upon  his 
parting  with  die  premises  to  different  tenants,  the  right  revived :"  and  Mr. 
Baron  Alderson  observed,  *'  If  I  am  seised  of  freehold  premises,  and  pos- 
sessed of  leasehold  premises  adjoining,  and  there  has  formerly  been  an  ease- 
ment enjoyed  by  the  occupiers  of  the  one  as  against  the  occupiers  of  the 
other,  while  the  premises  are  in  my  hands,  the  easement  is  necessarily  sus- 
pended, but  it  is  not  extinguished,  because  there  is  no  unity  of  seisin ;  and 
if  I  part  with  the  premises,  the  right,  not  being  extinguished,  will  revive. 
That  was  the  case  here." 

In  Jcunes  v.  Plant  {5)  Chief  Justice  Tindal  said,  <'  Where  a  way  has  been  Judgment  of 
extinguished  by  the  unity  of  seisin  of  two  estates,  by  the  partition  of  the  ^^^^!^^^ 
two,  the  way  is  revived.     Thus,  it  is  laid  down  as  law  (6),  that  ^  a  way  is  jame9  t.  Fkaa. 
extinguished  by  unity  of  possession,  and  is  revivable  afterwards  upon  a 
descent  to  two  daughters,  where  the  land  through  which  &c  is  allotted  to 
one ;  and  the  other  land  to  which  the  way  belonged,  is  allotted  to  the  other 
sister ;  and  this  allotment,  without  specialty,  to  have  the  way  anciently  used, 
is  sufficient  to  revive  it ;'  and  to  the  same  point  b  the  authority  of  Bro.  Abr. 
tit.  Extinguishment,  15.,  with  this  difference  only,  that  he  adds  *  tamen 
videtur  que  est  navel  chimin' " 

Where  a  lease  of  a  parcel  of  building  ground  described  certain  premises  Under  **  an  in- 
as  abutting  on  «<  an  intended  way  of  thirty  feet  wide,"  which  was  not  then  ^^^  ^•y  " 
set  out,  the  soil  being  the  property  of  the  lessor,  and  the  lessee  underlet  the  titled  to  a^wTy 
premises,  and  described  them  as  abutting  on  <*  an  intended  way,"  without  ^  necessity 
mentioning  the  width ;  and  the  soil  of  the  intended  way,  together  with  the  ^enw."^^ 
adjacent  land  on  the  other  side,  was  afterwards  sold  by  the  lessor  to  another 
person,  who  narrowed  the  intended  way  to  twenty-seven  feet,  by  building  a 
wall  thereon : — It  was  held,  that  the  tenant  of  a  house  built  by  the  under- 
lessee  was   entitled  only  to  a  way  of  necessity  and  convenience,  which 
having  been  left  him,  he  could  not  maintain  an  action  on  the  case  for  the 
alleged  encroachment,  he  having  sustained  no  actual  injury  thereby.  (7) 

(1)  Bwckby  T.   Cb/ef,   5  Taunt.  311.     1  S  B.  &  C.  96.     SemhU^  if  t|>e  owner  of  two 
Sftund.  323.  (a.)  oloees  having  no  way  to  one  of  them  but 

(2)  Hoimes  v.  Gifring,  2  Bing.  76.  over  the  other,  part  with  the  latter  without 

(3)  Co.    Litt   SIS.  (b.)      Rex  ▼.  Her-  reserring  the  r^^t  of  way,  it  will  be  re^ 
miiage  ( Inhahitantt  of),  Carth.  241.  served  ibr  him  by  operation  of  law. 

(4)  2  C.  M.  &  R.  34.  Qtuare,  Whether  a  way  of  necessity  shall 

(5)  4  A.  &  £.  763.  be  the  way  most  convenient  to  the  lessee? 
(6)1  Jenlu  Cent.  Cas.  37.  Morris  r.  EdffingUm,  3  Taunt  24. 

(7)  Harding  v.  IftZtoM,  3  D.  &  A.  287. 
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Usi*  or  Wat.  5.  UsER  OF  Way. 

Onntee  of  a  £n  BuUard  v,  Hdrruon  (1)  Lord  Ellenborough  observed,  «  The  question 

«mii^go*L-  i°*®°<*«^  to  be  agitated  upon  this  record  is,  whether  in  the  case  of  a  priiate 
ira  viam  if  it  waj  the  grantee  may  break  out,  and  go  exira  viamy  if  it  be  impassable,  as  in 
M  iTSn!^  ^^®  case  of  a  public  way.  As  to  that,  I  consider  Tbyfor  v.  »^ite*«arf(2)  hai 
of  a  public  settled  the  distinction,  that  the  right  of  going  on  the  adjoining  land  eitendi 
^*7*  not  to  private  as  well  as  public  ways.    And  there  may  be  many  retsou  in 

l!^'^^  ^  ^^^  ^^^^^  ^^  highways,  why  the  public  should  have  an  outlet;  because  it  is 
borough  in  ^^^  ^^^  public  good,  that  a  passage  should  be  afforded  to  the  subjects  at  all 
BuOardy,  Ear-  times.  But  the  same  necesssity  does  not  exist  in  the  case  of  a  private  rigbL 
"**  Whoever  will  look  to  Serjeant  Williams's  note  to  the  case  of  Pw^  t. 

Eycrqfi  (S),  will  find  both  the  law  upon  the  subject,  and  the  manner  of 
pleading  a  way  of  necessity,  very  accurately  detailed.  It  is  a  thing  founded 
in  grant ;  and  the  grantor  of  a  private  way  does  not  grant  a  liberty  to  break 
out  of  it  at  random  over  the  whole  surface  of  his  close.  It  is  estabKsked 
law,  that  the  grantee  of  a  private  way  cannot  break  out  of  it." 

Under  the  grant  of  a  free  and  convenient  way  for  the  purpose  of  carry- 
ing coals  (among  other  articles),  the  grantee  has  a  right  to  lay  a  framed 
waggon-way  (4) ;  but  under  a  grant  of  a  way  from  A.  to  B.,  in,  through,  and 
along  a  particular  way,  the  grantee  is  not  justified  in  making  a  tniDsrene 
road  across  the  same.  (5) 
^^«"*"^*»      Where  by  a  deed  dated  in  1680  the  grantor  conveyed  in  fee  fann,laBd 
such  ways  as      ^^  ^^  manor  of  A.  in  the  county  of  Northumberland,  **  exceptiDg  and  re> 
were  in  use  at    served  out  of  the  grant  all  mines  of  coals,  within  the  fields  and  territories  of 
g^^^  ^        ^   A.  aforesaid,  together  with  sufficient  way-leave  and  stay-leave  to  and  fron 

the  said  mines,  with  liberty  of  sinking  and  digging  pit  and  pits;"  with  a 
covenant  by  the  grantees,  that  they,  their  heirs  and  assigns^  "should  give  siidi 
accustomed  recompense  for  digging  and  breaking  the  ground  within  A. 
aforesaid,  in  which  any  pits  should  thereafter  happen  to  be  sunk  and 
wrought,  as  formerly  had  been  usually  given  and  allowed  there  in  like 
cases."  And  by  another  deed  of  the  same  date,  the  same  parties  conTejed 
in  fee  farm  to  other  persons,  lands  in  the  manor  of  H.  (adjoining  A.),  with 
alike  exception,  reservation,  and  covenant: — It  was  held,  that  the  right 
was  not  confined  to  such  ways  as  were  in  use  at  the  time  of  the  grant,  and 
that  under  the  reservation  of  liberty  of  sinking  pits,  the  right  of  erecting  a 
steam  engine  and  other  machinery  necessary  for  draining  them,  with  all 
proper  accessaries,  passed  as  incident  thereto,  and  that  under  the  reservation 
in  the  former  deed,  the  coal  owner  could  not  carry  over  A.  coals  got  in  Hi 
although  from  part  of  the  same  mineral  field."  (6) 

(1)  4  M.  &  S.  S92.,  vide  etiam  Taylor  ▼.  in  the  above  deeds.     The  plaintiff  >evt$- 
Whitehead,  Doug.  745.  signed  to  the  plea,  that  the  tresptses  "^ 

(2)  Doug.  745.  committed  on  other  and  differmt  oecasioBs, 

(3)  1  Saund.  323.  n,  6.  and  to  a  greater  extent  than  was  necestf^f 

(4)  Senhou$e  ▼.  Christian,  1  T.  R.  56a  and  for  other  and  different  purposes,  snd  on 

(5)  Ibid.  other  parts  of  the  close ;  to  vhicfa  there  vts 

(6)  Band  v.  KingtiuU,  6  M.  &  W.  174.  judgment  by  defrult:  ^  It  n  held,  tfan 
To  an  action  of  trespass  for  breaking  the  on  th^se  pleadings,  the  plaintiff  eonld  .not 
plaintiff's  close,  and  laying  a  railroad  thereon,  dispute  that  jome  species  of  railrcMd  vas 
the  defendant  justified  under  the  reservation  within  the  reservation,  but  that  tlie  questi'''^ 
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A  right  of  way  for  i^ricultural  purposes  b  a  limited  and  qu^ified  right  Uctr  or  Wat> 
of  way»  and  does  not  necessarily  confer  a  right  to  use  such  way  for  general  Way  for  agri- 
and  universal  purposes.  (1)  cultural  pur- 

A  rector  cannot  claim  a  permanent  right  of  way  for  the  purpose  of  carry-  ^*"^ 
iDg  away  his  tithe»  unless  by  prescription  or  grant.  (2)  ^^^y  tithes.*' 

The  owner  or  occupier  of  the  soil,  provided  he  does  it  bond  fide  for  the 
convenient  management  of  the  farm,  has  a  right  to  vary  and  stop  up  a  way 
by  which  the  tithes  have  been  carried,  although  the  alteration  puts  the  tithe- 
owner  to  great  inconvenience,  by  compelling  him  to  use  a  more  circuitous 
roate  for  the  purpose  of  carrying  them  away.  (S) 

If  a  man,  having  a  right  of  way  over  close  A.  for  the  occupation  of  close 
&>,  purchase  an  adjoining  dose  C,  he  cannot  use  the  way  for  the  occupation 
of  the  latter  dose.  (4) 

Evidence  of  a  prescriptive  right  of  way  for  all  manner  of  carriages,  does  "  For  all  man. 
not  necessarily  prove  a  right  of  way  for  all  manner  of  cattle  (6) : — but  it  is  "-^L^?*^ 
evidence  for  the  jnry)  to  consider,  together  with  the  other  facts  in  the 
case,  whedier  it  be  not  a  drift  way.  (6) 

The  extent  of  the  usage  is  evidence  of  a  right  only  commensurate  with 
the  user.  (7) 

A  foot  passenger  has  a  right  to  cross  the  carriage  roadr  and  a  person  Footpanengen 
driving  a  carriage  along  the  road  is  liable  to  an  action,  if  he  do  not  take  care,  ^^"^  the^-^ 
80  as  to  avoid  driving  against  a  foot  passenger  who  is  crossing  the  road ;  jiage  road, 
and  if  a  person  thus  driving,  cannot  pull  up  in  time,  because  his  reins  break, 
that  is  no  defence,  as  he  is  bound  to  have  proper  tackle.    The  rule  as  to  a 
carriage  being  on  its  proper  side  of  the  road,  does  not  apply  with  respect  to 
a  carriage  and  a  foot  passenger;  for,  as  regards  foot  passengers,  a  carriage 
may  go  on  either  side  of  the  road.  (8) 


6.  Pleadings — Evidence — Costs.  Puudxhoi-^ 

Etidcnce  — 

By  Reg.  Gen.  H.  T.  4  Will.  4.  (9)  it  is  provided,  that  *<  where,  in  an  action  Costs, 
of  trespass  quare  clausum  fregitf  the  defendant  pleads  a  right  of  way  with  I^»  <^n.  H.^ 
carriages  and  cattle,  and  on  foot,  in  the  same  plea,  and  issue  is  taken  there-     ' 
from,  the  plea  shall  be  taken  distributively ;  and  if  a  right  of  way  with  cattle, 
or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the  de« 
fendant  in  respect  of  such  of  the  trespasses  proved,  as  shall  be  justified  by 
the  right  of  way  so  found,  and  for  the  plaintiff  in  respect  of  such  of  the 
trespasses  as  shall  not  be  so  justified." 

And  in  all  cases  in  which  such  right  of  way,  or  other  similar  right,  is  so      \ 
pleaded,  that  the  allegations  as  to  the  extent  of  the  right,  are  capable  of 
being'  construed  dbtributively,  they  shall  be  taken  distributively. 

In  Simpson  v.  Lewthtpaite  (^10)  Mr.  Justice  Taunton  stated,  ^*  There  is  one  Statement  of 

ttrmmL 


whether  the  railroad  was  constructed  (6)  Ibid. 

in  a  direction  or  in  a  manner  unauthoriMd  (7)  Ibid. 

by  the  resenration.  (8)  CotteriU  ▼.  Stark^,  S  €.  &  P.  691. 

(1)  Jackmm  t.  Stac^,  Holt's  N.  P.C.  4S5,  In  an  action  of  trespass  for  driving  a  earw 

(S)  Jama(CUrk)^,J>od$f%C8kU.266,  riage  against  the  plaintiiT,  the  defence  of 

•4  Tjrrw.  lOU  inevitable  accident  must  be  specially  pleaded. 

.     (S)  Ibid.  (9)  Pbtt,  286S. 

<4)  LaugkUm  ▼.  Wards,  1  Lutw.  HI.  (10)  S  B.  &  Ad.  83S. 

(5)  BaUard  t.  Dymm,  1  Taunt.  279. 

8  O 


«770 


WAY. 


pLIAWTOfl  — 

Etidrmck  — 
Com. 

Judgment  of 
Mr:  Juifeice 

Simpmm  v. 
Ltwthwaite. 


Pleadings 
right  of  way 
either  public 
oc-priTate,  dw 
defendant 
<mgfat  to  abew 
the  nature  of 
the  way. 


When  defend- 
ant's title  to 
the  right  of 
way  not  spe- 
cially shewn. 


EviDaycx. 

EiAdeneeto 
support  a  plea 
under  stat.  2  & 
S  Will  4. 
C.71.  a.  2. 


difference  between  pleading  a  puUlic  and  a  private  way ;  in  thefotmercasp, 
it  is  not  necessary  to  set  out  the  termini  ;  in  the  latter,  both  must  beset  o«t 
with  certainty.  It  is  not  necessary,  however,  to  set  forth  with  preciaioo  att 
the  ck)ses  over  which  the  private  way  extends.  There  may  be  a  conveniesce 
in  requiring  all  the  intervening  closes  to  be  set  out ;  because  the  phuntiff 
thus  knows  the  right  claimed,  and  the  .record  may  be  more  certain  evidence 
of  the  right  established ;  but  on  the  other  hand,  there,  may  be  great  praeticii 
inconvenience,. for  at  the  trial  the  defendant  will  be  encumbered  with  the 
difficulty  of  proving  a. way  over  .all  those  closes.  There  is  no  case,  iiov- 
ever,  which  decides,  that  the.  intervening  closes  need  be  set  forth.  .TbeOf 
was  the  way  here  proved,  as  claimed  ?  It  is  claimed  from  the  defendiit'i 
land,  over  the  place  trespassed  upon,  unto  and  into  the  king's  highway.  It 
was  proved  to  be  from  the  defendant's  land  over  the  plaintiff's  close,  and 
intd  the  highway.  The  circumstance  of  ihete  being  some  land  intenrening 
between  <  the  defendant's  and  the  plaintiff's  close,  does  not  disprove  the 
allegation  in  the  plea.  And  I  think  the  mere  accidental  fact  of  the  plaintiff 
possessing  land  adjoining  to  part  of  the  defendant's,  from  which  part  the 
defendant  sometimes  passed  acrbte  the  plaintiff's  dose,  cannot  make  any 
difference ;  for  if  the  rule  of  pleading  be  satisfied  as  to  the  right  of  vay 
relied  upon,  it  cannot  signify,  that  there  may  be  anotfaiier  road,  which  wovkl 
better  satisfy  the  description.  This  view  of  the  case  is  supported  by  M' 
9on  V.  Shillito{\)y  and  the  opinions  of  two  of  the  judges  in  Btnut  J^Bor- 
din  (2)  and  Wright  v  Rattray  (3)  is  distinguishable  from  the  present  case, 
because  there  the  party  had  not  a  right  of  way  *  unto'  the  place  oained; 
he  had  lost  a  part  of  the  way  by  unity  of  possession,,  and  a  subsequent  cob' 
veyanoe*  without  reserving  the  right  Here  the  evidence  satisfies  the  de* 
scription  of  the  way  in  the  plea." 

In  pleading  a  right  of  way,  be  it  either  public  or  private,  the  defendant 
ought  to  shew  the  nature  of  the  way^  t.  e.  whether  it  be  a  foot-way»  horse- 
way, or  carriage-way ;  otherwise  the  plea  will  be.  bad  for,  uncertainty. 

In  pleading  a  private  way,  the  terminus  a  quo  and  termimu  ad  ^ 
ought  to  be  stated. 

But  in  pleading  a  public  way,  it  is  not  requisite  to  state  either  the  placet 
from  which  and  to  which  it  leads  (4),  or  that  it  has  immefflorially 
existed  (5) ;  and  if  the  precise  locality  be  material  to  the  defence,  the  de- 
fendant is  bound  to  fix  it  by  his  pleadings.  (6) 

Where  in  trespass  de  bonis  asportatiSf  the  defendant  pleaded  that,  being  in 
possession  of  a  certain  messuage,  he  removed  the  goods  in  question,  which 
obstructed  a  right  of  way  leading  over  a  certain  close  in  the  said  messoage:" 
It  was  holden  on  general  demurrer,  that  the  plea  was  bad,  because  the  defetMi- 
ant's  title  to  the  right  of  way  over  the  said  close  was  not  specially  8bewn.(<) 

To  support  a  plea,  framed  on  stat  2  &  S  Will.  4.  c.7I.  s.2.,  of  a  right 
of  way  enjoyed  for  forty  years,  evidence  may  be  given  of  user  more  than 
forty  years  back.  (8) 

Under  a  plea  denying  that  the  way  used  for  forty  years  by  the  occupies 


<i)  €it.  t  £aat,  S81. 
(9)  I  Hen.  Black.  351. 
■•  <S)  I  East,  S77. 

(4)  Romae  y.  Bardiih  I  Hen.  Black.  351. 

(5)  AtpindaU  T.^rown,  3  T.  R.  965. 
<6)  EOuon  Y.  Iale$,  U  A.  &  £.  665.     S 

P.  &  D.  391. 


(7)  HoyU  V.  Boffom,  9  Jebb  A  Sji** 
(Inali),  996. 

(8)  Lavtan  v.  Lmgkjf^  4  A*  A  R  «»• 
rideetiam  UmioA  y.  N««fa,6M.&V-7»- 
|NMe,.89l4. 
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of  tBe  defendant's  farm  was  of  right  and  without  interruption,  to  which   P«adiko»  — 
there  was  a  replication  traversing  the  user  as  of  right :  —  It  was  held,  that  Com.*^* "" 

under  this  issue  the  plaintiff  might  give  in  evidence,  that  the  way  had  been  • ^ 

used  by  leave  and  license  only  (1),  and  shew  by  evidence,  that  the  way  had 
been  used  by  stealth,  or  in  the  absence  of,  or  without  the  knowledge  of,  the 
occupier,  or  that  it  was  only  a  precarious  enjoyment 

A  plea  of  forty  or  twenty  years'  user,  under  stat  2  &  S  Will.  4.  c.  71. 
ss.  2.  &  4.,  is  not  supported  by  proof  of  user  from  a  period  of  fifty  years  before 
the  commencement  of  the  action  down  to  within  four  years  of  it;  and  if 
the  evidence  go  no  farther,  there  is  no  case  for  the  jury.  (2) 

By  act.  41  Geo.  3.  cxxxi.  s.  66.  the  incorporated  company  of  the  pro-  Evidence  of 
prietors  of  the  Grand  Surrey  Canal  were  required  to  make  and  maintain  dedication, 
bridges  over  the  canal  for  the  use  of  the  owners  and  occupiers  of  adjoining 
lands,  and  also  where  the  canal  was  carried  across  any  common  highway, 
puMic  bridle- way,  or  foot-path.     In  1804,  the  company  erected  a  swivel 
bridge  at  a  spot,  where  there  was  a  public  bridle-way  and  foot-path,  which 
bridge,  as  a  carriage-way,  was  intended  to  be  for  the  exclusive  accommo- 
dation of  the  tenants  of  an  adjoining  estate,  called  the  Rolls  estate.    From 
18 10. to  1822  the  public  occasionally  used  the  bridge  with  carriages.    In 
1822,  a  church  was  built  near  to  the  canal,  streets  were  formed,  and  the 
neighbourhood  became  very  populous.     From  1822  to  1832  the  bridge  was 
used  by  the  public  as  a  carriage  way  without  interruption.    In  1832,  the 
company  began  to  exact  a  toll  from  persons,  not  tenants  of  the  Rolls  estate, 
crossing  the  bridge  with  carriages,  and  in  1634,  they  removed  the  swivel 
bridge^  and  built  a  stone  bridge  in  its  stead.     In  trespass  by  the  company 
against  the  defendant  for  passing  along  the  bridge  with  a  horse  and  chaise, 
without  the  leave  of  the  company,  the  judge,  after  reading  the  evidence  of 
the  jury,  told  them  that,  isupposing  the  bridge  in  question  to  have  been  ori- 
ginally built  as  a  carriage  way,  for  the  exclusive  accommodation  of  the 
tenants  of  the  Rolls  estate,  still,  if  in  consequence  of  the  acts  of  the  com- 
pany, an  idea  grew  up  in  the  minds  of  the  public^  that  they  intended  to 
dedicate  the  bridge  to  the  public  use,  such  acts  would  amount  to  a  dedi- 
cation :  —  It  was  holden,  that,  taking  all  the  summing  up  together,  that 
there  was  no  misdirection,  and  that  the  evidence  warranted  the  jury  in 
finding,  that  there  had  been  a  dedication ;  and  that  there  was  nothing  in  the 
constitution  of  the  company,  or  in  the  nature  of  their  property,  to  prevent 
them  fVom  dedidating  the  bridge  in  question  to  the  public  (3) 

Where  a  strip  of  waste  land  lies  between  a  highway  and  an  adjoining  Presumption 
inclosure,  the  presumption  is,  that  both  the  strip  of  land  and  the  highway  ^here  a  strip 
ad  medium  Jilum  via,  are  the  property  of  the  owner  of  the  adjoining  inclo-  twe^  a  h^h-" 

sure  (4),  whether  he  be  a  freeholder,  a  leaseholder,  or  a  copyholder  (5)  ;  way  and  an 

adjoining  in- 
closure. 

(1 )  Beadty  t.  Clarke,  2  Bing.  N.  C.  705.     they  cannot  appear  there  by  attorney,  but 

(2)  Parker  t.  MtteheO,  1 1  A.  &  £.  788.  should  apply  for  a  writ  of  eerti&rari,  and  ap- 
poait  2914.  .  pear  by  attorney  in  the  Queen*s  Bench  ;  and 

(3)  Tke  Grand  Surrey  Canal  Comp.  v.  if  they  do  not,  there  may  be  a  distress  ad 
Hall,  1  M.  &  G.  892.  A  corporation  ag-  tn/fatftmi  against  them.  Begina  v.  7^  Bir- 
gregate,  or  a  railway  company,  are  liable  to  mingham  and  Gloucester  Raiheap  Comp,  9  C. 
be  indicted  for  breaches  of  duty,  such  as  the    &  P.  469. 

non  repair  of  bridges,  which  it  is  their  duty        (4)  Sted  v.  Priekett,  2  Stark.  463,     Ste- 

to  repair.    If  they  are  indicted  in  the  Queen's  vent  v.  Wkittler,  1 1  i^ast,  51. 

BencK  they  can  appear  by  attorney  ;  but  if        (S)  Doe  d.  Pring  v,  Peariey,   7  B.  &  C. 

they  are  indicted  at  the  assizes,  it  seems,  that  804.  jl 
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Rule  respect- 
ing ditching. 


Property  in 
party  walls. 


Restriction  of 
evidence  under 
new  assign- 
ment. 


but  where  strips  of  land  so  situated  are  connected  with  open  commonsy  the 
presumption  is  liable  to  be  much  weakened  by  evidence  of  ownerahip 
applicable  to  such  commons. 

Cutting  down  trees  by  the  side  of  a  highway,  and  the  cleaning  and 
repairing  the  way,  are  evidence  of  the  ownership  of  the  soiL 

If  two  ac^acent  fields  be  separated  by  a  hedge  and  ditch,  the  hedge 
primd  facie  belongs  to  the  owner  of  the  field  in  which  the  ditch  is  not;  and 
if  there  are  two  ditches,  one  on  each  side  of  the  hedge,  then  the  ownership 
of  the  hedge  must  be  ascertained  by  proving  acts  of  ownership.  (1)  *'  The 
rule  about  ditching  b  this: — no  man,  making  a  ditch,  can  cut  into  his  neigh- 
bour's soil,  but  usually  he  cuts  to  the  very  extremity  of  his  own  land :  he 
is  of  course  bound  to  throw  the  soil  which  he  digs  out,  upon  his  own  land.** 
^^  Therefore,  if  he  afterwards  cuts  beyond  the  edge  of  the  ditch,  which  is 
the  extremity  of  his  land,  he  cuts  into  his  neighbour's  land,  and  is  a  tres- 
passer ;  no  rule  about  four  feet,  and  eight  feet,  has  any  thing  to  do  with 
it"  (2)  Where  lands  abutting  on  a  ditch  and  a  lane  on  each  side  belong 
to  different  owners,  the  presumption  is,  that  a  hedge  and  ditch  on  one  side 
both  belong  to  the  occupier  of  the  land  on  that  side.  (3) 

The  common  user  of  a  wall  separating  adjoining  lands  belonging  to  dif- 
ferent owners,  is  primd  facie  evidence,  that  the  wall,  and  the  land  apoa 
which  it  stands,  belongs  to  the  owners  of  those  adjoining  lands,  in  equal 
moieties,  as  tenants  in  common.  (4) 

To  a  declaration  in  trespass  quare  elausufn  fregity  the  defendant  pleaded  a 
right  of  way  over  the  close  in  which  &c. ;  the  plaintiff  new  assigned  extra  the 
way  in  the  plea  mentioned ;  to  which  the  defendant  pleaded,  that  the  plain- 
tiff obstructed  the  way  in  the  plea  mentioned ;  wherefore  the  defendant 
deviated ;  the  plaintiff  replied  de  injurid : — It  was  held,  that  on  this  record 
the  plaintiff  was  entitled  to  apply  the  evidence  to  a  way  across  the  close 
which  he  admitted,  and  which  had  not  been  obstructed,  and  that  the  de- 
fendant could  not  prove  his  case  by  shewing,  that  another  way  which  he 
claimed  across  the  close,  which  was  disputed  by  the  plaintiff,  had  been 
obstructed.  (5) 

In  Braumlow  v.  Tomlinsonifi)  it  appeared,  that  in  1838  the  occupier 
of  a  field,  called  the  '<  Hall  Close,"  took  down  the  old  fence,  and  added  to  the 
field  a  strip  of  land  adjoining  a  public  road.  In  an  action  for  a  trespass 
committed  upon  the  strip  of  land  about  a  year  after  it  had  been  so  taken  in» 
the  declaration  described  the  locus  in  quo  as  the  Hall  Close :  which  descrip- 
tion was  held  to  be  proper. 

An  indictment  for  the  non  repair  of  a  highway,  describing  the  way  as 
immemorial,  is  not  supported  by  proof  of  a  highway,  extinguished  as  such, 
sixty  years  before,  by  an  inclosure  act,  but  since  used  by  the  public,  and  re- 
paired by  the  district  charged.  The  23d  sect  of  stat  5  &Q  Will.  4.  c  50.  » 
not  retrospective  in  respect  of  roads  completely  public  by  dedication  at  the 


(1 )  Per  Bay  ley  J.  in   Guy  v.  Wegt,   cit. 
Selw.  N.  P.  1S14. 

(2)  Per  I^wrence  J.  in  Vowht  v.  Miller, 
3  Taunt  138. 

(3)  Noye  V.  Reed^  1  M.  &  It  65, 

(4)  CvbiU    V.   Porter^   8    B.  &  C.    257. 
miUhire  v.  Sidford,  ibid.  259.  n. 

(5)  Eaison  V.  Isles,  11  A.  &  £.  665.     A 


judge  should  not,  even  by  consent  of  parties 
allow  an  issue  to  be  tried,  which  the  recoid 
does  not  properly  raise,  unless  the  parties 
will  amend  the  pleadings.  Per  Patteson  J. 
at  Nisi  Prius.  Ibid.  Respecting  fects  whiefa 
will  support  a  new  assignment,  vide  Mbm 
Y*  GcmfMy  11  A.  &  £.  759. 
(6)  1  M.  &  G.  484. 
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time  of  the  act ;  it  applies  to  roads  then  made,  and  in  progress  of  dedica-   Pleadikos  -> 
tion.(l)  ^"- 

On  an  issue  upon  a  claim  of  way  in  right  of  occupation  of  the  messuage  

and  Ian4  of  G.,  the  occupier  of  a  part  of  the  house  occupied  by  G,  is  not  a  ^^^"^^  *"* 
competent  witness  to  support  the  affirmative,  though  his  part  of  the  house 
may  have  no  communication  with  the  part  which  G.  occupies.  (2) 

But  if  a  right  of  way  be  pleaded  for  the  inhabitant  householders  of  M.  to 
fetch  water,  an  inhabitant  householder  of  M.  may  be  examined  as  a  witness 
in  support  of  this  plea  under  stat  3  &  4  Will.  4.  c.  42.  s.  26.  (3) 

To  an  action  of  trespass,  the  defendant  pleaded  a  right  of  way  on  foot  and  When  verdict 
with  horses,  cattle>  carts,  waggons,  and  other  carriages,  for  the  convenient  ^^^J^  ^u '. 
occupation  of  his  close  K.     The  jury  having  found,  that  he  had  a  right  of  tively« 
carting  timber  and  wood  only  from  K.,  it  was  held,  that  the  plaintiff  was 
entitled  to  the  entire  verdict,  and  that  the  defendant  could  not  enter  it  dis- 
tribntively  for  such  right  as  the  jury  found.  (4) 

Where  a  defendant  pleaded  a  right  of  way  for  the  inhabitant  householders 
of  M.  to  carry  goods  and  fetch  water ;  and  the  jury  found,  that  they  had  a 
right  of  way  to  fetch  water  and  to  water  horses,  but  negatived  the  right  of 
way  to  carry  goods : — It  was  held,  that  as  to  the  right  of  way  for  fetching 
water,  a  verdict  should,  under  Reg.  Gen.  4  WilL  4.  V.  (5),  be  entered  for 
the  defendant ;  and  as  to  the  carrying  of  goods,  it  should  be  entered  for 
the  plaintiff;  but  that,  respecting  the  watering  of  horses,  the  verdict  was 
inoperative.  (6) 

The  judge,  on  the  trial  of  an  indictment  for  the  non  repair  of  a  highway.  Costs. 
found  at  sessions  under  stat  5&6 Will. 4.  c* 50*  s. 95.,  has  no  power  to 
'award  costs  for  a  frivolous  defence  under  the  ninety-eighth  section.    The 
power  is  limited  to  the  court  at  which  the  indictment  was  preferred.  (7) 

On  an  indictment  for  the  non  repair  of  a  highway,  in  the  ordinary  form, 
a  parish  cannot  be  convicted  for  not  rebuilding  a  sea  wall  washed  away  by 
the  sea,  over  the  top  of  which  the  alleged  way  used  to  pass ;  and  where  a 
parish  are  acquitted  on  such  an  indictment,  on  the  ground  of  there  being 
no  highway,  the  court  is  not  bound  to  award  costs  under  stat.  5  &  6  Will.  4. 
C.50.  s.  95.(8) 

A  judge  who  tries  at  Nisi  Prius  an  indictment  for  non  repair  removed 
by  certiorari^  has  no  power  under  stat5&6Will.4.  c.50.  8,95.  to  award 
eosts.(9) 

(1)  SiffUM  ▼.  IFeaAnaril  (  TYMti^  o/),  3  M.        (6)  KMghi  y.  JFoore,  7  C.  &  P.  258. 

&  Bob.  805.  (7)  lUffina  v.  Firuttm  (Inkab.  of\  2  M. 

(2)  Parker  ▼.  MitetuM,  11  A.  &  E.  768.  &  Rob.  137. 

(3)  Knight  y.  Wbore,  7  C.  &  P.  258.  (8)  Begina  ▼.  Pkud  {Inkab.    of),    ibid 

(4)  msiiam  v.  IZoM^  5  Bing.  N.C  ^22.  307. 

(5)  JVfl,  2862.  (9)  Ibid. 
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WHARFS  AND  WHARFINGERS.  (1) 

1.  Generally,  pp.  2774,  2775. 

Wharf  defined —  Wlun  wharfage  duet  can  or  cannoi  be  recovered. 

2.  Responsibilities  and  Duties  of  Wharfingers,  pp.  2775 — ^2777. 

Answerable  for  ordinary  neglect  —  Delivery  of  goods  mvsi  he  mads  mi  hoard  the  tMp> 
<—  NeglsUing  to  take  out  a  sujieranee  for  goads  — '•  To  charge  a  u^arfimgarf  the , 
goods  must  have  been  ddivered  to  him  —  What  is  evidence  of  a  delivery  to  amd  oi 
acceptance  by  a  wharfinger —  What  is  insufficient  evidence — Judgmesd  ef  Lsed* 
EUenborough  in  Buckmaii  v,  LevL 

3.  Remedies  for  or  against  Wharfingers,  pp.  2777 — ^2779. 

When  trover  Kes  against  wharfingers  —  Attornment  by  wharfingers  —  When  tUU  of 
plaintiff  cannot  he  disputed  •—  When  assumpsit  or  case  lies  against  wharfingers  — 

When  wharfingers  can  maintain  assumpsit  —  &tle  by  wharfinger  not  a  oak  in 
marhet  overt  -«-  Libm  by  WBABFiMaBiis  — >  Wharfit^trs  have  a  genend  Hen  for 
the  balance  of  their  ticoount  <—  Wharfinger's  Uen  has  a  priority  of  an   extent  — 

Wharfinger  has  not  a  general  lien  for  labourage  or  warehoute  room  —  Wharfage 
and  other  charges  vAtcA  ought  to  be  paid  by  the  importer  —  Etioxmcs  ~  When 
receija  of  goods  by  wharfinger  does  not  require  a  stamp. 


Gbmkkallt. 


1.  Generally. 


Wharf  defined.       A  wharf  is  a  convenient  place  for  the  landing,  warehousing,  and  shlppiBg 

of  goods.  Natural  ground  on  the  banks  of  a  canal,  though  used  for  the 
purpose  of  a  wharf,  is  not  a  wharf;  neither  is  the  sea  beach.  The  'term  in  its 
ordinary  and  legal  import  means  a  place  built  or  constructed  for  the  piar- 
pose  of  loading,  and  unloading  goods,  and  for  the  use  of  which,  wharfage  or 
compensation  is  paid  to  the  owner.  Sufferance  wharfs  are.  certain  privi-% 
Leged  places  upon  which  goods  are  permitted  to  be  landed  in  the  custodf 
of  the  custom-house,  till  such  time  as  the  duties  are  paid,  or. the  goods  ace 
bonded.  (2) 

Wharfage  seems  only  to  be  due  when  the  goods  are  laid  upon  the  wharf 
for  the  purpose  of  being  loaded  or  unloaded.  It  differs  specifically,  iroan 
anchorage  or  mooring:  these  are  charges  rather  incidental  to  the  ship  thur 
the  goods  (S);  and  if  wharfage  be  due,  from  the  goods  having  been  un- 
loaded against  the  express  directions  of  the  consignee,  he  does  not  become 
liable  for  the  charge ;  and  if  the  goods  be  detained,  trover  will  lie  forr  thett; 
because,  whatever  act  of  another  brings  a  charge  upon  the  owner,  oontrary 
to  his  orders,  is  if  tortious  conversion.  (4) 


When  wharfage 
dues  can  or 
cannot  be  re- 
covered. 


(1)  Vide  anti,  961 — 1001.  tit.  Cabribrs.  erected  on  public  qnaja.     BoU  ▼•  SHemmtit,  8 

(2)  In  justifying,  in  a  plea  to  an  action  T.  R.  606. 

of  trespass,  the  use  of  a  crane  in  a  public  (3)  Stqthen  ▼.  Costor,  S  Burr.  1409.     1 

wharf,  it  is  sufficient  to  say,  that  "  it  is  a  W.  Black.  423.,  vide  stat  82  Car,  2.  e.  IK 

public,  open,   and  lawful  wharf,"  without  (4)  Syeds  ▼.  Hayt  4  T.  R.  260L    Jerenj 

claiming  the  right  by  immemorial  usage ;  on  Ourriers,  94. 
for  the  public  have  a  right  to  use  the  cranes 


WHARFS  AND  WHARFINGERS:  ^TTS 

'-  By  an  act  of  parliament^  certain  persons-  were  incorporated  aa  the  Hull    GKHKRAtir.  * 
I>ock  Company,  and  premises  (before  the  property  of  the  crown)  were  ZT 
given  to  them  for  the  purposes  of  the  act,  and  they  were  authorised  to  make  tute  does  not  « 
a  dock,  quays,  wharfs,  &c^  which  it  was  enacted  should  be  vested  in  them  ^^^  ^7  "g^* 
for  the  purposes  of  the  act.  •  Amongst  other  things  it  was  provided,  that  all  ^g^  f^^  ^^^  ' 
goods,  &c«  which  should  be  landed  or  discharged  upon  any  of  the  quays  or  shipped  off 
whar&  which  should  be  erected  by  virtue  of  that  act  should  be  liable  to  pay;  q^g/**" 
and  should  be  charged  and  chargeable  with  the  like  rates  of  wharfage  and    , 
payments  as  were  usually  taken  or  received  for  any  goods,  ^c;  loaded  or   <• 
discharged  upon  any,  quays  or  wharfs  in  the  port  of  London : — It  was  held» 
that  as  the  premises  were  only  vested  in  the  company  for  the  purposes  of  the 
aet,  t&ey  had  no  common  law  right  to  a  compensation  for  the  use  of  them,     ' 
and  that  the  statute  did  not  give  them  any  right  to  claim  wharfage  for  goods 
shipped  off  from  their  quays.  (1). 

Wharfingers  in  London  are  not  entitled  to  wharfage  for  goods  unladen 
into  lighters  out  of  barges  fastened  to  tbeir  wharfs.  (2) 


,  2.  Rbspoj^sibilities  and  Duties  of  Wharfingers. 

The  responsibility  of  a  wharfinger  commences  from  the  moment  the  RssroNsuiLi- 
warehottsemau*s  tackle  is  applied  to  the  goods,  and  ceases  upon  his  delivery  3?"  ^'"' 
of  them,  according  to  the  owner's  express  or  implied  directions  (S);  and  Wharfimokri. 
where  goods  are  to  be  forwarded  codstwise,  and  it  is  the  custom  of  whar- 
fingers to  deliver  them  to  the  mates  of  the  coasters,  the  wharfinger's  respon- 
sibility ceases  upon  such  delivery,  and  the '  obligation  of  the  shipowner  eo 
insianii  arises,  though  the  goods  be  lost  before  they  are  carried  off  the' 
wharf  (4>) ;  because,  where  the  responsibility  of  the  ship  begins,  that  of  the 
wharfinger  ends ;  the  mate  is  such  a  recognised  officer  on  board  the  ship^ 
that'.delivery  to  him  is  a  good  delivery ;  if  the  jury  believe,  that  the  mate 
received  the  goods,  they^  are  therefore  in  his  care ;  and  if  they  were  once 
well  delivered. to  the  mate,  their  being  lost  on  the  wharf  cannot  affect  the 
wharfinger. 

AVharfingers  stand  generally  in  the  situation  of  ordinary  bailees  for  hirci  Amweimble 
and  are  therefore  answerable  only  for  ordinary  neglect  (5) ;  they  are  not  in-  SLS?"'^ 
surers  like  carriers,  and  they  are  not  answerable  for  thefls  by  their  servants, 
if  they  can  prove,  that  they  have  exercised  the  same  care  of  their,  bailments 
as  of  their  own  property  (6) ;  they  are  not  answerable  for  destruction  by 
rats,'  reasonable  care  having  been  taken  .to  prevent  such  mischief ;  and 
if  a  wihavfinger  have  insured  the  property  from  fire,  and  it  be  burnt,  and 
the  warehouseman  receive  the  amount  of  the  insurance,  the  owner  may 
i^over  from.hi^.  .  It  is  however  a  question,  whether  a  warehouseman, 
i>y  removing  goods  from  the  warehouse  (for  the  use  of  which  the  owner 
pays  warehouse  room)  to*  another,  is  not  liable  for  loss  by  fire  (7) ;  and 

(\)  HmU  Dock  Qm^.  y.  La  Marehe,  S  B.  (4)  OMoiiy.  0oicm«,5  Esp.  N.  P.  a41. 

&  C.  42.     S  M.  &  R.  107.  (5)  Jonea  (Sir  W.)  on  Bailments,  96. 

(8)  SUphm  y.  Cottar,  3  Burr.  1406.     1  (6)  Vid«rAi7«Y.J9o«iftoi»,Peake*8N.  P.  C 

W,  Black.  413. .  423.  1 1 3.    GarsidM  ▼.  TVtnt  and  Mersey  Navigaium, 

(3).  Thomtu  ▼.  Day,  4  E«p.  N.  P.  C.  262.  {Proprietors  of),  4  T.  R.  561. 

Cobban  ▼.  Doume,  5  ibid.  43.     Cogtfs  ▼*  (7)  SidawayM  v.  Ttdd,  2  Stark,  400. 
Bernard,  2  Ld  Raym.  909,   . 
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SmS  .WHARFS  AND  WHARFINGERS: 

RxsroNunu-^  as  a  general  {>rindp1e  it  may  be  laid  tioviiy  that  wkeiever  an  aetkm  od  the 
Tin^^WHioir.  ^"^"^  ^'^  against  a  common  land  carrier,  it  lies  alao  against  a  wharfinger;  it 
ivasM.  is  impossible  to  make  a  distinction  between  them.(l) 
The  liability  of  a  wharfinger  who  undertakes  to  convey  goods  from  his 

wharf  to  the  vessel  in  his  own  lighters  is  similar  to  that  of  a  carrier.  (2) 

PuTiEi  OF  If  goods  be  sent  to  a  wharf,  to  go  by  a  vessel  to  any  place  cm  the  coast 

WHA&ri)fasE.  ^f  Eogland,  the  wharfinger  does  not  discharge  his  duty  by  deliveriag  them 

ffoods^uat  be  ^  ^^"^  ^^  ^^®  crew,  but  should  deliver  them  to  the  captain  of  the  ves^,  or 

nade  on  board  some  other  person  in  authority  on  board :  —  and  it  likewise  seems  to  be 

^^  ^P*  his  duty,  either  by  himself  or  his  servants,  to  see  the  goods  put  on  boardy 

and  thea  to  make  an  entry  of  the  shipment  (3) 

Neglecting  to  In  an  action  against  a  wharfinger,  to  whom  goods  were  sent  Co  be  shipped* 

feranoTfOT     ~  ^^'  neglecting  to  take  out  a  sufferance^  for  want  of  which  the  goodtf 


goods.  seized,  it  is  not  necessary  to  aver  or  prove,  that  the  goods  were  condemned 

by  a  sentence  in  rem.  (4) 
To  chafge  a  But  to  charge  a  wharfinger,  :the  goods  must  be  proved  to  have  been 

wto>flnger,  the  ^jooked,  or  to  have  been  delivered  to  the  wharfinger  himself,  or  to  some 
haTo  been  de-  person  who  can  be  proved  to  have  been  his  agent  for  the  purpose  of  re- 
livered  to  him,    ceiving  them.  (5) 

What  is  evi-  In  Quiggin  v.  Duff  (6)  it  appeared,  that  goods  were  forwarded  by  K^  a 

utr*  to  and"  ^^^^^  ^^^  London  to  Liverpool,  addressed  to  the  plaintiff  (at  the  Isle  of 
an  acceptance  Matt),  **  care  of  D.  (the  defendant),  Brunswick  Street,  LiverpooL"  The 
bj  a  wharfinger,  goods  were  landed  by  K.  on  a  public  wharf  at  Liverpool,  and,  on  the  eame 

day,  notice  was  sent  to  the  defendant  of  their  arrival,  and  he  signed  the  car- 
rier's book,  containing  an  acknowledgment,  that  the  goods  in  question  had 
arrived  for  him  (the  defendant).    He  caused  them  also  to  be  entered  in  the 
clearance  and  mailifest  of  a  steam  vessel  about  to  sail  for  the  Isle  of  Han. 
It  was  proved  also,  that,  on  former  occasions,  when  goods  had  been  brought 
by  K.  for  the  defendant,  he  had  desired  that  they  ra^ht  remain  at  Ike 
wharf  till  he  sent  for  them*    The  defendant  never  sent  to  the  wharf  lor  the 
boxes  until  six  days  after  thmr  arrival,  when  they  were  not  to  be  fbnnd :  — •> 
It  was  held,  in  an  action  on  the  case  against  the  defendant  for  n^ligenoehi 
not  taking  proper  care  of  the  goods,  that  there  was  evidence  for  the  jary 
of  a  delivery  to  and  an  acceptance  by  him. 
Whatisinsuffi-       But  leaving  goods  at  a  wharf  piled  amongst 'o&er  goods,  witiumt 
cient  evidence    communication  with  any  one  there,  is  not  a  delivery  to  the  wharfingers 
Jud     enrof     ^^^^  *°  Buckman  v.  Zcw(7)Lord  Ellenborough  said,  "A  delivery  of 
Lord  Ellen-       goods  to  a  carrier  or  wharfinger  with  due  care  and  diligence,  is  suflleient  to 
^"wl"^        charge  the  purchaser ;  but  he  .has  a  right  to  require,  that  in  making  this 
l^f^        *        delivery  due  care  and  diligence  shall  be  exercised  by  the  sdler.     Belbva 

(1)  Ron  T.  /oAaioiH  5  Burr.  2827.  (3)  Leigh  ▼.  Smkk^  1  C.  &  P.  638.     B. 

(2)  Moving  v.  Todd,  I  Stark.  72.  4  Camp.     &  M.  224. 

225.,  xnd§  anii,  96I~1001.  tit.  CAaaiaaa.  ^   (4)  Baker  t.  Liaeoe^  7  T.  B.  171.     But 

Qtuere,  how  fiir  the  liahility  of  hoymen  ex-  it  is  sufficient  to  ayer,  **  that  lor  vant  of 

tends  after  they  have  delivered  the  goods  at  such  sufferance,  the  said  goods  were  aeiaed 

the  wharf  to  which  they  ply.     WardeU  v.  as  forfeited,  whereby  the  same  beoame  wliaOy 

MouriUyan,  2  Esp.  N.  P  C.  693.  lost  te  the  plaintiiT;  **  and  proof  of  a  aeiaiirt 

A  wliarfinger  is  not  an  agent  within  the  in  fact  by  the  officer,  for  a  just  eauae  of  fiar- 

meaning  of  stat.  '6  Geo,  4.    c.  94.    s.  4.  feiture,  is  sufficient  to  sustain  tbe  deelansioa. 
Monk  v    IVhitUnbury,  2  B.  &  Ad.  484.     1         (5)  BwAmon  v.  Z.ed,  3  Camp.  414. 
M.  &  Rob.  81.  (6)  1  M.  &  W.  174. 

(7)  3  Camp.  414. 
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the  defendant  can  be  charged  in  the  present  iDstanee^  he  must  be  put  into  Ritvoiminu- 
a  situation  to  resort  to  the  wharfinger  for  his  indemnity.    Bui  no  receipt  l^^^^Wm^ 
was  taken  for  the  chain ;  they  were  not  booked ;  and  no  person  belonging  nfosas. 

to  the  wharf  is  fixed  with  a  privity  of  their  being  left  there.    The  plaintiff  

was  bound  to  procure  them  to  be  booked,  or  to  deliver  them  to  the  wharf- 
inger himself,  or  some  person  who  can  be  proved  to  be  his  agent  for  the 
purpose  of  receiving  them.  The  person  upon  the  wharf,  when  the  chairv 
were  left,  might  be  a  thief,  watching  for  an  opportunity  to  purloin  them ; 
the  defendant  therefore  is  not  furnished  with  a  remedy  over  against  the 
wharfinger,  and  is  not  himself  liable  as  purchaser  of  the  goods." 


5.  Remedies  for  or  against  Wharfingers.  RiicmuroR 

Oft  AOAIXn 

Where  a  person,  entrusted  wilh  the  goods  of  another,  puts  them  into  the  WHARmaBM. 
hands  of  a  third  person  without  orders,  it  is  a  conversion  (1);  therefore^  Whbm  Tmovee, 
trover  can  be  supported  against  a  wharfinger  (2),  who  by  mistake  (3)  or  WHARrnroiB. 
under  a  forged  order  (4)  delivers  goods  to  a  wrong  person,  or  who  im- 
properly breaks  open  a  box  containing  goods,  or  sells  them.  (5) 

If  A.  sell  corn  toB.,  who  buys  on  speculation,  and  the  com  is  landed  at 
the  warehouse  of  C.  (the  granary-keeper  of  B.),  who  is  told,  that  he  is  to 
hold  it  on  the  account  of  A^  A*  has  a  sufficient  property  in  it  to  maintain 
trover  against  C.  (6)  And  a  return  made  by  A.  in  such  case,  under  stat. 
1  &2 Geo«4.  c*  87.  s.  12^  that  such  com  was  sold  and  delivered  to  B.,  is  not 
conclusive  evidence  against  A.  of  an  absolute  unconditional  sale  and  de- 
livery, so  as  to  bar  him  of  his  right  to  recover  it  out  of  the  hands  of  C«  (7) 

Where  A*  shipped  goods  at  Dundee^  by  the  order  of,  and  for  B*  in  Lon*. 
don,  and  shortly  after  the  shipment  A*  ascertained,  that  B.  had  stopped  - 
payment,  and  he  then  indorsed  and  forwarded  the  bill  of  lading  to  the 
plaintiff  in  London^  directing  him  to  take  possession  of  the  goods^  and  he 
demanded  them  from  the  defendants,  who  were  wharfingers,  and  in  whose  cus- 
tody they  were:-^It  was  held,  on  their  refusal  to  deliver  oter  the  goeda 
to  the  plittDtiff,  that  he  had  a  sufficient  title  to  sue  for  them  in  trover*  (8) 

la  OUlet  V.  Hill  (9)  it  appeared,  that  an  order  signed  by  O.  for  the  deli- 
Tery  by  the  defendants,  wharfingers,  of  twenty  sacks  of  flour  to  the  plain- 
tiff (the  party  named  in  the  order),  was  lodged  with  and  accepted  by  them 
in  the  usual  course  of  business^  they  at  the  same  time  declaring^  that  they 
Imd  but  five  sacks  to  spare>  which  the  party  might  have,  and  which  he 
vedeived  accordingly ;  and  on  appUcation  for  the  rest,  they  declined  to  de- 
liTer  it  An  action  of  trover  was  brought  against  them  by  the  party 
named  in  the  order,  but  it  did  not  appear,  that  he  knew  that  0*  bad  any 
other  flour  in  the  defendant's  possession,  and  the  defendants  did  not 
produce  any  delivery  orders  by  which  any  such  flouf  hkA  been  previously 

appropriated  by  O.    The  jury  found  that  the  defendants  had  accepted  the 

• 

(1)  SS^v.JKiy,4T.  R.  S60.  964.  (6)  Whodk^  ▼.  Atovh,  I  C  ft  P.  5S9» 

(S)  Detentut  ▼•  Barday,  2  B.  &  A.  702.  10  Moore,  SOI.    9  Bing.  527. 

(S)  Ibid.  (7>  Ibid. 

(4)  LUbboek  t.  Ingtti,  1  Stark.  104.     SU-  (8)  Moriiom  v.  Gn^,  9  Moon,  484»    9 
pki$uom  V.  Hartf  4  Bing.  476.  Bing.  26a 

(5)  Amm. 2  Solk.  655.  Barkmv.  WUUamtp  (9)  2  C  ft  M.  531.     4  Tyrw.  290. 
5  B.ft  A.  401.     1  Chitt.  Pi.  155. 


2778: 


WHARFS  AND.  WHARFINGERS/ 


Rkmkdim  ro%r 

WjIAKFlMOIES. 


AUornment  by 
wharfingers. 


Where  title  of 
plaintiff  cannot 
be  disputed. 


When  cwnonp* 
mU  or  case  lies 
against  whar- 
fingerSt  \ 


When  whar 
finger  can 
maintun  a§» 
nmpiiL 


order  generally,  and  gave  a  . verdict  for  the  plaintiff  for  the  value  of  tiie 
fifteen  sacks ;  and  the  court  refused  to  disturb  the  Terdict,  because  trorer 
was  maintainable,  as  the  defendants  had  not  limited  their  acceptance  of  the 
order  to  any  minor  quantity  of  O.'s  flour  then  in  their  hands,  or  alleged^ 
that  they  must  select  the  sacks  to  be  delivered  to  the  planti£ 

<  Where  wharfingers  acknowledge  the  title  of  a  person  for  whom  tkey  hold 
property,  it  is  considered  as  an  attornment, .  iand  they  are  coDclusivcly  es- 
topped .from  disputing  such  ^title^  whatever  may  be  .the  claim  of  a  tbiid 
person,  at  least  if  they  were  fully  acquainted  with  the  nature  of  such  dain^ 
when  they  ndade  the  admissions.  (1) 

A  manufacturer  deposited  goods  with  a  wharfinger  at  S.  for  the  purpose 
of  being  shipped  for  the  defendant's  wharf  in  L^  receiving  from  them  re- 
ceipts describing  them.  The.  manufacturer  indorsed  upon  these  receipts, 
orders  upon  the  defendants  to  deliver  the  goods  on  their  arrival  to  the 
plaintifis,  the  latter  having  advanced  money  upon  them.  The  p1aintii£ 
sent  the  receipts  and  delivery  orders  to  the  defendants,  and  demanded  the 
goods.  The  defendants  stated,  that  the  goods  had  not  arrived,  but  promised 
that  when  they  did  arrive,  they  should  be  forwarded  to  the  plain tiflfh :  — II 
was  holden,  that  the  defendants,  having  thus  assented  to  the  plaintifife'  title 
to  the  goods,  could  not  afterwards  dispute  it;  and  that  theplaintiffii  raig^ 
maintain  trover  upon  their  refusal  to  deliver  them.  (2) 
•  If.  a  warehouseman,  on  receiving  an  order  from  the  seller  of  malt  to 
hold  it  on  account  of  the  purchaser,  give  a  written  acknowledgment,  thait 
he  so  holds  it,  he  oinnot  set  up  as  a  defence  for  not  delivering  it  to  the  pur- 
chaser, that,  by  the  usage  of  trade,  the  property  of  malt  sold  is  not  traas- 
fiferred  till  it  is  remeasUred,  and  that,  before  the  malt  in  queatioii  wa» 
remeasiired,  the  seller  became  bankrupt.  (S) 

'  Trover  cannot  in  general  be<  sustained  for  a '  mere  omission  or  -  non-' 
feasance  against  a  party  who  was  lawfully  possessed  of  the  goods  (4} ;  and 
therefore,  if  a  wharfinger  by  negligence  lose  goods  entrusted  to  his  care,  the 
remedy  in  general  must  be  case  or  assuinpsit  (5)  A  bare  non  deliveiy  of 
gbods  by  a  wharfinger  •  is  not  a  conversion  (6),  unless  the:  goods  be  in  his 
potoession,  and  he  refuse  to  deliver  them  on  demand  (7);  and  his  lake  as- 
sertion,* that  he  had  delivered  the  goods,  to  the  coaiBignee,  is  not  aeoBVfer^ 
sion(B);- neither  is  it  a  conversion  to  retain  property  under  the  decree  of  a' 
court  of  competent  jurisdiction.  (9) 

..  When  an  agent  has  any  beneficial  interest  in  the  -  performance  of  a  con- 
tract, or  a  special  property  or  interest  in  the  subject-matter  of  the  agreement,^ 
he  can  support  an  action  in  his  own  name  upon  the  contmct,  under  which 
prin'ciples  a  warehouseman  or  carrier  can  maintain  agsumpni  for  their 
vices.  (10) 


(1)  GoOing  x.SiMe,.  7  Bing.  345.,  sed 
yide  Stonard  ▼.  Dunkin^  2  Camp.  344. 
ffaiae$  Y.-WatMrn,  2  B.  &  C.  541.  Ogle  v. 
AtkinsWf  5  Taunt.  750.  Sarton  v.  Bod- 
dbifion,i.  C  &  P.  907.,  where  the  above  rule 
is  laid  down  in  more  unqufdi^ed  language.  . 

(2)  JToa  V.  Griffin,  3  M.  &  Sc  732.  10 
Bing:  24^. . 

(3)  Stonard  v.  Dunking  2  Camp,  344. 
l4).M*CQmbie  ▼.   JMfrie^,  6  East,  540. 

Deoerwx  ▼.  Bardojf,  2  B.  &  A.  704. 


(5^)  Mosi  ▼.  Johuomt .  5  Borr..  S825.     S 
Saund.  47.  (H) 

(6)  Severm  y,  KeppeU,  A  Eap.  K.  P.  C 
157. 

(7)  Dtwdt  ▼.  MistoH,  1  Taunt  391. 

.  (a)  AtUnoa.y.  Briamt,.!  Camp*  409.     1 
ChitL  PI.  155. 

(9)  /<irt!^,2701— 2713.  tit.  Tbotmu 

(10)  Martini  V.  Chkh  1  H.&S.  147. 
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But  where  goods  came  to  a  wharfinger  consigned  to  A. ;  and  B.,  believing  Rm sdies  tor 

OR  AGAINST 
WHARflMOBRe. 


them  to  be  meant  for  himself,  carried  them  from  the  wharf,  and  used  them  ***  ao*"« 


before  he  dbcovered  the  mistake: — It  was  held,  that  the  wharfinger,  after 
paying  A.  the  value  of  the  goods,  could  not  maintain  an  action  against  B. 
for  money  paid  to  recover  the  amount  (1)  , 

It  may  be  here  observed,  that  a  sale  by  a  wharfinger  is  not  a  sale  in  Sale  hj  wharf- 
market  overt,  so  as  to  change  the  property :  thus,  if  the  owner  of  goods  *"pT  °<** » 
send  them  to  a  wharf  in  the  borough  of  Southwark,  where  goods  of  the  same  overt 
sort  are  usually  sold ;  and  the  wharfinger  without  any  authority  selb  them 
to  a  bond  fide  purchaser,  who  duly  pays  for  them :  this  is  not  a  sale  in 
market  overt  to  change  the  property,  and  trover  lies  for  the  goods  at  the 
suit  of  the  owner  against  the  purchaser.  (2) 

Wharfingers  have  a  general  lien  for  the  balance  of  their  accounts.  (3)         Likh  by 
A  wharfinger's  general  lien  on  the  goods  of  his  customer  in  his  posses-  Whaehnokrs. 
sion  for  his  balance,  in  respect  of  freight  and  wharfage,  due  before  the  teste  i^,^^  ^  ^I^l 
of  an  immediate  extent,  issued  against  such  customer,  will  prevail  against  Hen  for  the 

the  extent  (4)  balance  of  theL^ 

>   ^  account. 

A  wharfinger  has  not  a  general  lien  in  respect  of  labourage  and  warehouse  Wharfinger's 
room,  except  by  agreement  express  or  implied :  general  continued  and  un-  Hen  has  a 
disputed  usage  may  be  evidence  of  such  agreement;  but  where  the  right  is  g^"^^ 
dbputed  in  the  place  where  the  wharfinger  lives,  he  cannot  set  it  up  against  wharfinger  has 
a  customer  unless  he  has  previously  given  him  notice  that  he  will  deal  only  not  a  general 
upon  those  terms.  (5)  JJ^  fi' J!^'" 

*  ^  ftg*  or  war^ 

Where  wharfage  and  other  charges  due  on  goods  imported  were,  by  the  house  room, 
course  of  trade,  paid  by  the  importer  at  the  Christmas  following  the  import-  Wharfage  and 
ation^  whether  the  goods  were  in  the  meantime  removed  or  not ;  and  goods  ^^^^  ous^to 
were  sold  to  J.  S.,  and  after  Christmas  the  importer  became  bankrupt : — It  be  paid  by  the 
was  held,  that  there  was  no  lien  on  the  goods  for  the  wharfage  as  against  ^por^^« 
J.  S.  (6) 

Where  goods  deposited  at  a  wharf  are  sold  by  the  owner,  and  he  gives 
notice  thereof  to  the  wharfinger,  paying  all  charges  up  to  that  time,  the 
mrharfinger  cannot  claim  a  lien  against  him  for  subsequent  charges  in  respect 
of  such  goods,  on  the  ground,  that  no  delivery  order  was  lodged,  and  the 
notice  was  merely  oral.  (7) 

If  the  value  of  the  goods  be  above  20/.,  but  the  wharfage  be  under  20/1,  Evidbxck. 
an  unstamped  memorandum  by  a  wharfinger  of  the  receipt  of  goods,  to  be  Where  receipt 
shipped  in  a  particular  manner,  may  be  given  in  evidence  to  shew  the  terms  vharfin«e/does 
upon  which  they  were  received.  (8)  not  require  a 


stamp. 


(1)  m»  T.  Laiitg,  4  Camp.  81.  (4)  lUx  ▼.  Humpktry^  M'CleL  &  Y.  173. 

(2)  WUkinton  ▼.  King,  2  ibid.  335.  (5)  Hotderneuy.  CoUinsan,  1  H.  &  R.  55. 

(3)  Vide  antd,  986,  987.   Lien  or  Ca&-  7  B.  &  C.  212. 

Bixfts.     Naylor  ▼.  Mangle$,  1  £sp.  N.  P.  C.  (6)  Crawthay  y.  Eomfray,  4  B.  &  A.  50., 

109.     Speari  ▼.  Hartly,  3  ibid.  81.,  et  vide  et  vide  Rt^ardson  ▼.  Gott,  3  B.  &  P.  119. 

Buthfirth  ▼.  HadJIdd,  6  East,  519.     7  ibid.  (7)  Barty  ▼.  Ltmgmore,  12  A.  &  £.  639. 

224.  (8)  ChadmifA  v.  SUh^  R.  &  M.  15. 
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THE  NEW  RULES,  pp.  278I— 2872. 

1.   EZOHBQUBB  OP  PLBikg^  pp.  8785— -STps. 

I.  MicBAiLHAS  Teem,  1  Wiix.  4.  1830^  pp.  2785—2790 
II.  HiLAET  Teem,  1  Will.  4.  1831,  pp.  2790,  2791. 

III.  Teinitt  Teem,  1  Will.  4.  1881,  p.  279U 

IV.  Michaelmas  Teem,  2  WitL.  4,  1831,  p.  2791. 
V.  HiLAET  Teem,  7  Will.4w  1837,  p.  2791. 

VI.  TEiNirr  Teem,  7  Wilu  4.  1837,  p.  2791. 
VII.  Michaelmas  Teem,  2  Vicv.  1838,  p.  2791. 
VIIL  HiLAET  Teem,  3  Vict.  1840,  pp.  2791, 2792. 
IX.  Teivity  Teem,  3  Vict.  1840,  pp.  2792.  2800. 
X.  Michaelmas  Teem,  5  Vict.  1841 ,  p.  2792. 

2.  Common  Pleas,  pp.  2792—2799- 

I.  Eastee  Teem,  1  Will.  4.  1831,  p.  2792. 

II.  Eastee  Teem,  2  Will.  4.  1832,  p.  2792. 

III.  Michaelmas  Teem,  4  Will.  4.  1833,  pp.  2792—2794. 

IV.  HiLAET  Teem,  4  Will.  4.  1834,  p.  2794—2798. 
V.  Teiwrt  Teem,  4  Will.  4.  1834»  p.  2798. 

VI.  Michaelmas  Teem,  5  Will.  4.  1834,  p.  2798. 
VII.  TEiNiry  Teem,  7  Will.  4. 1837,  p.  2798. 
VIIL  HiLAET  Teem,  1  Vict.  1838,  p.  2799. 

S.  ExoBBQUBB  Cbambbb^  P>2799« 

Michaelmas  Teem,  2  Wilu  4, 1832,  p.  2799. 

4.  Quben^sBbnch,  pp.  2799— 2800. 

I.  Easibe  Teem,  1  Will.  4.  1881,  p.  2799. 
II.  Michaelmas  Teem,  3  Will.  4. 1832,  p.  2799. 

III.  Teivitt  Teem,  7  Will.  4. 1837,  pp.  2799—2800. 

IV.  HiLAET  Teem,  1  Vict.  1838,  p.  280a 

V.  Michaelmas  Teem,  3  Vict.  1839,  p.  2800. 
VI.  Eastee  Teem,  3  VxcT.  1840,  p.  280a 

VII.  Michaelmas  Teem,  4  Vict.  1840,  p.  2995« 

5.   QVEEN*8  BsNOHy  CoMMON  pLBAB,  AND  EzCHBQUBBy  pp.  2801—- 2872* 

I.  TEiifiTT  Teem,  1  Will.  4.  1831,  pp.  2801—2813. 

Bail  may  bejuttified,  at  Hi€Mim  time  at  wikieh  tkiu  an  put  tn,-^  Notice  of  hail  to  ttat€ 
baiCi  rmdeneo  witAtn  the  latt  iix  months,  Sfc-^-Namet  of  bail  ->  lAabiUty  of  plaintiff 
and  drfondantfor  the  costs  of  justifying  or  opposing 'bail — Plaintiff  must  give  one 
dajfs  wAioe  of  exception  to  bail '^  Bail  not  to  be  dutnged  without  leave  of  the  court  — 
Paeticvlaes  op  demamd—  When  particulars  of  demand  are  to  be  delivered  with  the 
declaratian'-'  Copy  of  particulars  and  set-off,  if  any,  to  be  annexed  to  the  record  -^ 
Rule  not  imperative  on  the  plaintiff  to  deliver  particulars  -~  Summons  and  order 
for  particulars  -^  Where  an  entry  of  a  stet  processus  tpi^  not  be  compelled  ■  Form  of 
particulars  —  Fresh  particulars  ^^  Amendment  of  particulars —  When  particulare 
sufficient  to  enable  the  plaintiff  to  recover  under  the  account  stated  •^Plaintiff 
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•Illy  requirtd  to  ttate  the  fredH  which  h§  gave  genenUy  «-  When  pUintif  wOl 
have  hii  eattt,  aUhtmgh  he  may  not  havegwen  credit -—  Where  statememt  efmemem 
toeeined  by  the  plaintiff  from  the  defendant  wUl  not  be  ordei^ -^^  PmrtietUmn 
beiweem  vendor  and  vendee ^^Objeetiom  to  ei<£e—  Aetionefer  torte — Sedmgfor 
of  an  agreement,  and  attigning  epecial  damage^^  Evidence  eatmot  be  mddwcmd  a 
eittent  with  the  bill  of  partieuian~^Partwuhtr$  annexed  to  Ike  rteord  di^e 
from  thete  deliveredfie  the  defendant  ^-  ^eet  of  a  mietahe  m  tfte  partiadmre  at  tin 
trial -'^  Where  deUvery  of  partieulart  ne^  not  be  proved-^Whm  d^emdmmt  tntf 
have  to  pay  the  cottt  of  the  partieulart '^  Imparlanee'^^  Non  pros,  not  to  he  eigned 
until  four  dayt  after  demand  in  writing  -~  Not  neeenary  to  ietue  moo*  thmm  tw» 
suounometfor  attendance  before  a  judge  —  No  docUmUion  de  beoeeaR  ~-'  DaeUrmtiem 
in  ejectment  may  be  torved  before  the  firtt  day  of  any  term —  Notice  for  tojortiom.  «f 
cwtf  —  Rulee  to  piead  teoeral  mattert  to  be  (Stained  on  summons,  '^e.  —  Where  no 
SM^mons  or  order  are  requisite '^Period  at  which  the  rules  are  to  eommenee  —  Form 
of  affidavit  of  bail  >—  Plxadiwo  — •  Declarations  to  be  in  accordance  with  preeeribei 

forms  ^-  SCUEDOLSS  or  POEMf  AK1>  DIK'ECnOKS. 

II.   HfiAKT  IxKic,  8  Will.  4.  1832,  pp.  2813—2841. 

Authority  to  pkosecutb  or  dbfbnd — Afrdavit  of  service  of  process ^^Jj/Sdask 
not  entitled  when  received  —  Addition  qf  deponent  in  affidavit  —  Affidavits  not  to  be 
sworn  before  attorney,' or  agent,  or  clerk,  except  affidavits  to  hold  to  bail — Asaxst — 
No  rncond  arrest  without  leave --^  Proceeoinos  under  (Stat.  1  &  2  Vxcr.  c  IIOl — 
Affidavits  for  work  or  money  paid  must  state,  that  it  weu  done  at  the  reqweet  df 
the  defendant  —  Supplemental  affidavits  not  allowed  —  Variance  bettooen  nc  tosm 
and  declaration,  or  want  of  ae  etiam,  not  to  discharge  bail  or  defendamt  — >  Writ 
WREN  AND  HOW  TO  BE   FILED  —  Sheriff  rulod  to  return  writ  and  omntting  so  i# 
do-^  Officer  to  iruloru  the  day  and  hour  of  filing  the  writ —  Bail  -^  Neither 
attorney  nor  his  clerk  to  be  bepl  eseept  to  render- —  When  country  haU-pioet  u 
be  transmitted  and  filed  "^Plaintiff  may  except  to  sheriffs  bail,  though  after  o» 
atrignment  of  ike  bail  bond — Two  days*  notice  of  justification  sufficient  in  all  oua-— 
When  bail^  excepted  to  m  vacatiant  eanjustijy — When,  notiea  ef  eecre  bail  than  tmo 
skaU  hedeemcd it  wegmUr^^^  When eeffidaoits  ofjuct^icaticm  wiU  be  deemed  mwajji^ismt 
'■^Bofeett^  bait  may  render  ^-^  Amount  for  which  bail  will  be  luMe^^Beii  mmy 
render  before  prison  doors  close — ^roeeeaingt  on  bail  bond  cannot  be  had  pemdiofr 
body  rule  --''CommtncemeHt  of'  proceedinp  on  bail  bond  —  Twenty  days  to  except  te 
bail  on  htbeM  corpoB'^  Bail  in  error,  amount  of  recognisance'—  Bail  in  ejectment, 
anumnt  of  reccj^teatice— Bail  bond  and  action  thebbov — Appsa&axce — 
Irregularity  in  process  and  proceedings — When  initials  or  misnonsers  neti» 
affect  arrest  ^Irrepilarity  when  to  be  complained  of — Judgment  may  be  ngeodfer 
double  pleading  without  a  rUU — Declaration,  and  time  for — When  plaintiff  w^ 
be  deemed  ovX  of  court  —  Dechtring  against  pritonert — Rule  to  declare  on  -removal  ^' 
eoMues  —  Not  requisite  in  general  to  have  a  rule  to  declare  — •  Peremptory  ruie  U 
declare  —  Variance  in  venue,  no  discharg^.of  bail — Damages'need  not  be  expreuei 
in  notice  of  declaration  —  After  amendmetU  of  declaration,  no  new  rule  to  plead 
requisite — Plea,  anc^timb  'for  —  Demand (f  plea  maybe  made,wken  the  deck- 
rorion  if  delivered — Plaintiff  may  insert  oyer — Pleading  without  imparlance — 
Without  leave  no  plea  to  be  wav&i — Particulars  —  Notices  and  iiui.zs  afd 
SERVICE  thereof —  When  notice  of  declaration  may  be  stuck  up  in  the  office — 
Service  of  rula  and  ordert  to  be  nmde  before  nine  e  eloek  ut  niglU^-^  Original  ruk 
need  not  be  shewn  unlets  demanded -^  Delivery  of  notice  where  a  term's -notice  ejf 
trial  is  required — Jlule  to  reply  —  Demand  of  repUcation — Payment  of  monbt 
INTO  court  —  Side-bar  rule  to  pay  money  into  court-r'Undertiiking  of  the  defendant 
on  payment  of  money  into  court — Stats,  11  Geo.  4.  ^  1  WiU,A.  c.  68.  i.  10.  and 
3  Jr  4  WiU.  4.  c.  42.  t.  21.  —  Where  the  daim  ufara  given  vum,  and  the  omomMi 
ascertainable  by  mere  calculation^ — Time  at  which  money  should  be  paid  into  emat — 
Plea  of  payment,  is  a  bar  to  thej'urther  maintenance,  of  the  action — Where  plea  heli 
good,  although  it  did  not  sfate  to  which  cause  if  action  the  payment  appUed —  What 

r  »  ADusTTEO,  BY  A  PAYMENT  INTO  COURT —  Where  defendants  hioje  paid  money 
into  court,  it  is  incompetent  for  them  to  set  up,  that  one  of  them  is  not  a  party  is 
the  contract  —  Judgment  of  Mr,  Boron  Alderson  in  JUveDScroft  v.  Wise— r  AudufT' 
.  ity  of  agent — Special  conti-act  -^Covenant  — Debt — Professional  character — Wbat 
IS  NOT  AOMTTTBD  BY  A  PAYMENT  INTO  COURT  —  Where  plea  of  payment  only  edmits 
that  something  is  due  on  a  contract  —  Judgment  of  Mr.  Baron  Maule  m  Kingbam 
V.  Robins  —  Payment  of  money  into  court  under  an  indebitatus  eomnt  by  two  er 
mare  drfendayits,  is  no  admission  of  a  joint  liability  —  Judgment  of  Mr,Bmrtm  AUer- 
pm  in  Stapleton  r.  Noel  — Work  and  labour  —  Goods  sold  and  deUcered —  If 'ikes 
plaintiff  alleges  multifarious  and  incottsistent  facts  —  When  payment  of  money  by  a 
justice  does  not  admit  the  right  of  action — When  right  of  property  not  admitted^  P#d- 
cies  of  insttrance  —  Bills  (f exchange — Statute  of  Limitations —  Infancy  —  Plea  or 
p  A  V  M  BNT — Payment  must  be  pleaded  specially  — PUa  of  payment  mustjolhw  thefttrm 
given  by  the  new  rules — Where  there  a  re  severei  counts  — Payment  cannot  be  gh  m  in 
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t  evidence Uttdev  the generaliuue^ Statute  of  Limitatiant  not  affected' by  Reg,  Gen, 
H,  T,  4  Wid.  4.—  Defendant  trill  he  compeUed  to  give  particuiars  of  a  plea  of  pay- 
ment — Plea  of  payment  dividbie —  FLiintiffwhen  entitled  to  judgment  non  obstante 
veredicto — Stay  of  Prockkdinos*«-Cobt8 —  Where  reptieation  of  damage*  ultra 
the  money  paid  into  court  —  When  Judgment  will  not  be  arrested  on  a  verdict  for  the 
defendant  upon  a  demurrable  p^  — 'Tiiial  and  notice  thbreov  —  Short  ^notice  of 

.  triiil  at  bar  —  Nitticeof  countermand  —  Rule  for  a  view  wunf  be  had  without  affidavit 
or  motim  —  New  trial,  motion  in  arrest  of  judgment,  &c.  —  Judgment  and 

TIME  FOR  signing  —  JuDGMENT  A8  IN  CA8B  OF  NONSUIT TrIAL   BY.  PROVISO    

Warrant  OF  ATTORNEY  and  cognovit  —  Costs-— Execution  —  Scire  facias  — 
Error  —  Supersedeas  •—  Attorney  and  his  bill — Miscellaneous  —  Pluries 
capias  need  not  be  iiampedfar  exigent — To  dtarge  defendant  in  execution  not  neces- 
tary  to  enter  proceeding*  —  Side^^r  rules  on  last  day  of  term .— ^  Rn  let  enlarged  with* 
out  notice — Security  tor  costs  to  be  moved  for  before  istue joined —  Leave  to  compound 
penal  actions'-—  A  defendant  may  withdraw  his  plea .  in  persoit  —  No:rule  for  Jury 
without  ajudge*s  order  —  An  order  to  inspect  court  roUs  absolute  in  first  instance  on 
affidavit,  S^c.  —  RuU  to  change  venue  absolute  injirst  instance —  Paying  money  into 
court,  where  actions  are  consolidated  —  After  Judgment  by  drfault,  continuances  not 
necessary— ^Plaintiff  discontinuing  after  plea  to  underttdte,.  ^c.  —  Pleadings  to  the 
country  not  to  be  signed —  Where  no  new  matter  can  be  pleaded,  no  rule  to  rejoin  — 
No  disthiet  roUJor  imparUtnee  — Pauper  when  to  pay  costs — Debt  and  costs  to  be  in- 
dorsed  on  proeees^^Form  of  indorsement— Four  days  after  Hilary  and  Trinity 
Terms,  plaintiff  may  declare  de  bene  esse —  Original  writs  not  to  be  recited  in  de- 
clarations—  When  bail  bond  to  stand  as  a  security  —  No  cost  sofa  witness  called  only 
to  prove  a  copy  of  a  public  document  allowed,  unless  admission  previously  reqiiired  — 
No  costs  of  proving  handwriting  to  any  document  stated  on  pleadings,  without  sum- 
mons to  admit —  Computation  of  time  ^- Commencement  of  rules, 

III.  Easter  Term,  2  Will.  4.  1832,  p.  2841. 

The  days  between  Thursday  before  and  Wednesday  after  Easter  Day  twt  reckoned 
except  in  notices  of  trial  or  inquiry — Reg.  Gen.  H.  r.'2  Will,  4.  <;10.  not  to  apply 
to  writs  of  quo  minus. 

IV.  Michaelmas  Term,  3  Will.  4,  1832,  pp.  2842 — 2R45. 

Writ  to  contain  the  names  of  all  the  defendants  in  the  action — Fees  to  be  tahen-~- 
When  day  of  service  to  be  indorsed  on  the  writ  '^  Amendment  of  writ  of  sum- 
nums— -Alias  and  pluries  writs  may  be  issued  into  other  counties — FormsjoJ' writs 

—  No  fee  to  be  jntid  for  a  non  omittas  cbuse  in  a  distringas  —  Attomey*s  as  well  as 
agent's  name  to  be  indorsed  on  the  writ  —  Writ  will  be  irregular  for  want^  of  indorse- 
ment—  Where  the  time  to  plead,  ^c.  expires  after  August  10.,  the  party  to  have  the 
tame  time  after  October  24.  at  if  the  pleading  had  beenjiled,  t{c,  en  that  day  —  If  an 
order  to  return  writ  in  vacathn  be  made  a  rule  of  ceifsri,  an  attachment  may  issue 
without  sendee  of  that  rule —  Proceedings  stayed,  ginned  without  attorney's  consent 

—  Declarations  to  be  entitled  of  the. day,  Sfe^oit-wMbhJUed^^  Forms  of  deoiai^aliont 
and  writs. 

Y.  Hilary  Term,«3  Wilu  4^  1 835,  p.  2846. 

Rule  or  order  to  return  eatpmsetpiring  in  vacatimt,with  cepi  corpus  returned — Judge's 
rrder  to  issue  to  bring  in  the  body  by  putting  in  and  perfecting  bail, 

Vr.  TBiirnT  Term,  3  Will.'4.  1833,  p.  2846. 

Pritonen  to  be  declared  againtt  before  the  end  of  next  term  after  arrest,  detainer,  or 
render  on  entering  an  appearanee,  unlets  time  given '-'  Prisonert  to  plead  in  like 
manner  at  other  defendantt — In  actiont  of  debt  on  reeogtiitance  of  bail,  they  may 

.'  ttay  proeeedingt  on  payment  of  eottt  of  writ,  if  they  render  the  principal  within 
fourteen  days  after  service  of  process, 

VII.  Michaelmas  Term,  4  Will.  4.  1833,  p.  2847. 
Defendant  must  put  in  bail  in  the  county  where  arrested, 

YIII.  Hilary  Term,  4  Will.  4.  1834,  pp.  2847—2852. 

Where  demurrers  must  be  deliver  fid —  Before  eigntd,  pointt  to  be  ttated'^  Where' points 
not  stated  may  be  argued  —  No  rule  to  Join  in  demurrer — Joinder  need  not  be  signed 
—  Istueand  demurrer  how  made  up — Special  case  and  demurrer  set  down  without 
concilium  —  Paper  bookt  how  delivered  —  The  number  of  the  roll  mutt  be  ttated  in 
the  margin  of  a  plea  tf  Judgment  recovered  —  No  writ  m  error  to  60  a  supersedeas  of 
execution  —  Extiutiim  to  issue  if  pointt  be  frholout  -^^  if 0  rule  to  certify  eend  trattm 
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ieri6t—  Whare  no  ruU  to  alltgit  dimnMiian,  nar  mU  to  asngn  erran,  wan  ham 
qutre  execttUoDem  non  if  r$quuUt  —  Pbocbedincs  in  error  —  Wkon  noKcc  ef 
taxing  not  nteutary  ^^  Repauing  Nisi  Print  roeord  abolUbod —  Writt  of  trial  to  kt 
ttalod  onUf'^  Proof  cf  doeumonti —  Cottt      Form  ofnotieo  to  prodmeo  doewmemtu 

IX.  Hilary  Tbrm^  4  Will.  4.  18»4  [PLiADim  Rulbs],  pp.  S853— 8864. 

Roeitalof  StaU  S 4r  4  WiiL  4.  c. 42.  ••  1 .—  Fnur ornbral  rulbs  and  rboui^tio«»* 
Pioadingi  to  bo  ontitlod  of  tho  day  and  yoar  whon  pUadod  —  No  ontry  of  eamtimmmntm 
— » Not  to  affoet  tho  timot  ofproeoodingt — PUat  puis  daireio  oontinaRiice — Ajfidmmt 
to  verify — Judgment  to  be  entered  of  the  day  token  tigned —  Warrants  of  mttmatff 
not  to  be  entered'— Several  counts  arid  pleas  where  allowed —  Examplbb  or  dbcxar- 

ATI0N8  — PlRADXKOI  IN  PARTICULAR  ACTIONS:  1.  ASBUMPfllT 2.  CoVRirAirr  ANR 

DEBT — 3.   Dbtinub— '4.  Casb— 5.  In  trbspaw -^  Forms  or  issuRSy  jvbo- 

XBNTB,  AND  OTHBR  PROCBBDINOS  IN  ACHONI  OOMMBNCED  BY  PR0CB8S  UIU«R  CTAZ. 

2  Will.  4.  c.  39. 
X.  Hilary  Vacatiov,  4  Will.  4.  1 834,  p.  S864. 

XI.  Hilary  Tbrm,  6  Will.  4.  1836,  pp.  2864—2866. 

Holidays'— Examination,  Sfe»  of  attorneys  —  Examinert  appointed — Regmlatiem  t» 
be  made— Petition  of  appeal — Where  examination  to  U  kad~^Term*e  uotiee^' 
Notices  of  application— '  Re-admiuion  of  attorneys, 

XII.  £arbrTbric6  WiLL.4.  1836,  pp.2866— 2868. 

Appointment  of  examiners —  Regulations  for  the  examination  of  articled  eUrke—At^ 
eles,  ^e.  to  be  left  with  the  secretary  of*  the  Incorporated  Law  Society  ^  Attendnet 
/or  examination'— Certificate  of  examiners — Questions  as  to  due  serviea,  to  ie  o- 
esoered  by  the  clerk  -—  Questions  as  to  due  service,  to  be  answered  by  the  attorney, 

XIIL  liiCHABLMAS  Tbrm,  7  WiLL.  4.  1836,  p.  2868. 

Rules  to  return  writs,  or  to  bring  in  the  body,  except  in  Loudon  and  Middieeex^  U  k 
eight  instead  of  six  day  rules, 

Xiy.  EAtTBR  Tbrm,  ?  Will.  4.  1837,  p.  2868. 
Appointment  of  exandners, 

XV.  Hilary  Tbrm,  1  Vict.  1838,  p.  2869. 

.  Affidavits,  if  ewom  before  a  country  commissioner  or  Judge  of  assise,  may  he  r^d  h 

court  without  taking  copies—  Filing  affidavits — Justification  rf  bail Speeml 

jury  in  replevin—'  Rules  of  court  how  dated — Rules  to  return  wriu,  kow  obtained— 

ShBRIFP'b  FBB8« 

XYI.  TRivrrr  Tbrx,  I  Vict.  1838,  pp.  9869—2871. 

Staying  actions  on  bilU,  ^fc.  —  Reg,  Gen.  H.  T.  4  WiU.A,  «.  17.  ^  19.  repmOed— 
Payment  of  money  into  court  —  Form  of  plea  —  Proceedings  by  plaimtif  aftm 
payment  of  money  into  court — General  isite  by  statute —  Payments  ere^Uted  m  mw 
ticulars  of  demand  need  not  be  pleaded  —  RiUe  not  to  apply  to  claim  of  ftclsMf — 
Payment  in  reduction  of  damages  or  debt  not  to  be  aUowedt 

XVII.  MiCHABLXAa  Tbrm,  2  Vict.  1838,  p.  2871. 
Admission  of  attorneys* 

XVIII.  Hilary  Vacahow,  2  Vict.  1839,  p.  2871. 

Forms  of  writs  as  framed  by  the  Judges,  pursuant  to  stat,  1^2  Vict,  c.  110. 

XIX  Hilary  Tbrm,  3  Vict.  1840,  p.  2872. 

R^ulatiens  respecting  writs  under  stat.  I  if  2  Vict,  c,  110.  s.2b. 

XX.  Trinity  Tbrx,  S  Vict.  1840,  p.  2872. 

Payment  of  costs  for  ajudge*s  order,  when  made  a  rule  of  court, 

XXI.  Hilary  Tbrx,  4  Vici.  1841,  p.  2872. 
Proceedings  in  ^ectment, 

XXII.  Tbinitt  Tbrx,  4  Vict.  1 841,  p.  2872. 

Whenjudgment  under stat,  1  WiU,  4.  c.7.  s,2.mayhe ugned without  any  rmleforjudgmeni. 
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1.  EXCHEQUER  OF  PLEAS,  pp.  2785—2792. 


^  I.  MioBASLMAS  Term,  1  Will.  4.  1830. 

In  pursuance  of  an  act  passed  in  the  first  year  of  his  present  migesty's  reign,  in- 
tituled "  An  act  for  the  more  effectual  administration  of  justice  in  England  and 
Wales,"  it  is  ordered  hy  the  court,  that  the  several  fees  hereunder  mentioned 
shall  and  may  continue  to  be  taken  by  the  sworn  and  side  clerks  of  this  court, 
the  same  being  for  duties  to  be  performed  by  them  as  officers  of  the  court,  similar 
to  the  duties  of  the  other  superior  courts.  And  it  is  further  ordered,  that,  in  the 
taxation  and  allowance  of  costs,  such  fees  shall  be  distinguished  fr(»n,  and  form 
no  pa^'t  of,  the  fees  and  charges  which  shall  be  allowed  to  the  attorneys  who  have 
been,  or  shall  be,  admitted  to  practise  under  and  by  virtue  of  the  said  act,  but  the 
same  shall  be  allowed  as  disbursements. 


M.T.  lWiLt.4. 
I8sa 

OrriCBRB  or 
THE  Court 

AND  THBia 

Fbks. 

Fees  which 
sworn  and  side 
clerks  are  to 
receive. 


On  process  of  subpcena  ad  respondendum         -  -  -     0 

Filing  affidavit  of  service  of  mbpoma  •  -  -     0 

Attachment  for  not  appearing  to  mbpama       -  -  -     0 

AHa»  and  plufies  attadiment,  each  -  -  -     0 

One  appearance  in  the  paper  book  for  one  defendant        -  -     0 

For  every  additional  defendant       -  -  -  -     0 

On  special  bail  and  filing  -  -  -  -     0 

For  taking  bail  ofi^  the  file  to  produce  in  court  -  -     0 

Filing  all  affidavits  (not  excepted  by  act  of  parliament),  posteas,  and 

inquisitions  ..... 

Searching  for  all  writs,  affidavits,  and  processes,  each  time,  per  term 
Searching  for  judgment  and  all  matters  of  record,  per  term 
Office  copies  of  all  affidavits,  and  other  matters  of  record,  per  folio 
Office  copies  of  all  rules,  per  folio  ... 

On  taking  all  pleadings  out  of  the  office,  44,  per  folio,  according  to 

the  number  of  folios  marked  on  the  pleading  by  the  party  filing  the 

same,  per  folio  ..... 

On  filing  declarations    •  .  .  .  - 

Enrolling  deeds  and  other  matters  requiring  to  be  enrolled,  per  folio 
For  every  warrant  of  attorney        -  -  - 

For  entering  every  rule  .... 

For  drawing,  and  copy  of  every  order  of  court,  per  folio 
For  exemplifying  a  record,  per  folio  -  -  - 

For  entering  a  certiorari  out  of  Chancery       .  .  • 

For  acknowledging  satisfaction  on  record         ... 
For  every  release  -  .  - 

For  entering  an  audita  querela       -  - 

For  attending  every  triad  at  bar      .... 
For  every  exhibit  read  at  a  trial  at  bar  .  .  - 

For  entering  all  proceedings  on  writs  of  error,  per  folio    . 
For  enrolling  writ  of  error  .  -  -  - 

For  office  copies  of  all  pleadings,  when  required,  per  foHo 
For  each  writ  of  supersedeas  on  an  attachment 

[These  fees  are  eiclusive  of  the  master's  fees.] 

Vide  stata.  7  Will.  4.  &  1  Vict.  Cw  SO.  s.  6.  and  11  Geo.  4.  &  1  Will.  4.  c.  58. 
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2.  That  the  several  duties  for  which  fees  are  appointed  in  the  said  schedule  Duties  of  the 
shall  be  performed  by  the  sworn  and  side  clerks  of  the  said  office,  or  their  suffi-  sworn  and  side 
cient  deputies  or  deputy,  on  the  request  of  the  persons  now  or  hereafter  admitted  cle«*«  or  the 
to  practise  as  attorneys  in  this  court,  within  the  hours  and  times  hereinafter  ap-  <1^P"^^* 
pointed,  whereupon  such  fees  as  aforesaid  shall  become  payable. 
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Dttdei  of  the 
master. 

Office  hours. 


Appointment 
of  attorneys  ad- 
mitted to  sue 
and  defend 
in  actions  pre- 
viously com- 
menced. 


PlUCTICI. 

The  name  and 
address  of 
attorney,  and 
the  day,  month, 
and  year,  to  be 
indorsed  on  all 
nrrits. 


Service  of 
mbpcena. 


Joinder  of 
several  defend- 
ants in  one 

IVTlt. 

Appearance  by 
the  same 
attorney. 


3.  That  the  leveral  duties  heretofoie  performed  by  the  clerk  of  the  plen  or  hb 
deputy^  at  the  instance  of  the  sworn  or  side  clerks  of  the  office  of  pleas,  shall 
hereafter^  at  the  instance  of  and  for  the  attorneys  admitted  as  aforesaid,  be  in  like 
manner  performed  by  the  said  derk  of  the  pleas,  or  his  deputy,  on  payment  of 
his  lawful  fees  for  the  same. 

4.  That  the  said  office  of  pleas  shall  be  kept  open  for  budness  ei^^ry  day, 

(Sundays,  Christmas  Day,  Good  Friday,  Easter  Monday,  Ascension  Day,  and 

Midsummer  Day,  and  days  appointed  for  public  feasts,  thanksgiTings,  or  fasts 

excepted),  from  the  hour  of  eleyen  in  the  morning  till  three  in  the  afitemoon,  and 

from  fiye  o'clock  in  the  afternoon  till  nine  o'clock  at  night  during  term,  and  for 

sixteen  days  after  an  issuable  term,  and  for  ten  days  after  a  non  issuable  tenn ; 

and  at  other  times  till  seven  o'clock  in  the  evening. 

This  rule  has  been  altered  by  Reg.  Gen.  M.  T.  S  Will.  4.  and  T.  T.  7  WUL  4.  pott,  S791^ 
vide  Stat.  S  &  4  WiU.4.  c.  4S.  s.  43.  and  Reg.Gen.  H.T.  6  WilL  4.,  by  which  the  holi- 
days are  settled. 

5.  That  in  all  actions  which,  before  the  first  day  of  this  present  term,  woe 
pending  in  this  court,  the  parties,  plaintifis  or  defendants,  shall  and  may  be  at 
liberty  to  apply  to  one  of  the  barons  of  this  court,  for  an  order,  appointing  any 
person  who  shall  then  be  an  attorney  of  this  court,  to  be  his  or  her  attorney,  in 
further  prosecuting  or  defending  such  action,  upon  undertaking  to  pay  the  swora 
or  side  clerk  previously  employed  by  him  his  costs  incurred  in  such  action,  to  be 
taxed,  if  required,  by  the  master  ;  and  that  service  of  such  order  on  the  opposite 
party  or  parties,  or  his  or  her  attorney,  shall  be  sufficient  notice  to  him  or  them 
of  such  appointment. 

Vide  sUts.  11  Geo.  4.  &  lWill.4.  c.  70.  s.lO.,  7WilL4.  &  lYicLc  56.  s.  4.,  and  Ik 
2  Vict,  c  45.  8.3. 

1.  It  is  ordered,  that  henceforth  the  name  and  address  of  the  attoney 
issuing  any  writ  shaJl  be  indorsed  or  written  thereon ;  and  also,  that  the  day, 
month,  and  year  in  which  the  same  shaU  be  issued,  shall  be  indorsed  or  written  on 
all  writs  hereafter  to  be  issued  in  the  office  of  pleas  of  this  court ;  and  if  the  same 
be  mesne  process,  other  than  a  writ  of  mbpcsna  ad  respondendum,  a  pnjK^  or 
particular  of  such  writ,  containing  the  county  into  which  the  same  shall  issue,  the 
names  of  every  party,  plaintiff  and  defendant,  therein,  the  time  of  the  retnra 
thereof,  the  name  and  address  of  the  attorney  issuing  the  same,  and  the  day  of  the 
date  on  which  the  same  shall  be  so  issued,  shall  be  delivered  to  the  clerk  or  deputy 
derk  of  the  pleas,  on  his  being  required  to  sigh  such  writ,  which  pracipe  shall  be 
duly  filed  on  files,  to  be  provided  by  the  said  clerk  of  the  pleas,  or  his  deputy,  for 
each  term  and  vacation,  according  to  the  county  into  which  the  same  shall  be 
issued ;  and  if  such  process  be  subpcBna  ad  respondendumy  and  process  of  contempt 
thereon,  and  writ  of  supersedeag  thereon,  a  pracipe  shall  in  like  manner  be  Idft 
with  the  sworn  or  side  clerks,  or  their  deputies,  in  the  office  of  pleas,  containing 
the  names  of  every  party,  plaintiff  and  defendant,  therein,  the  time  of  the  return 
thereof,  the  name  and  address  of  the  attorney  issuing  the  same,  and  the  day  of  the 
date  on  which  the  same  shall  be  issued,  which  shall  be  kept  on  a  similar  file  by 
the  sworn  and  side  clerks ;  to  which  precipes  any  attorney  of  this  court,  or  h^ 
clerk,  shall  have  access,  on  payment  of  the  fee  payable  in  respect  thereof. 

Vide  Stat  1  &  2  Vict.  c.  1 10.  s.  2.,  by  which  all  personal  actions  are  to  be  comnaeaced 
by  writ  of  summons. 

2.  That  a  copy  of  all  processes  of  subpcena  ad  respondendum  hereafter  to  be 
issued  out  of  this  court,  and  of  any  indorsement  thereon,  shall  be  served  ;  and  no 
service  thereof  shall  be  effected,  as  heretofore,  by  service  of  any  labdi  or  other 
minute  thereof. 

8.  That  where  there  are  more  than  four  defendants  in  a  joint  action,  to  be  com- 
menced in  this  court,  residing  in  the  same  county,  the  whole  number  of  such  de- 
fendants shsll  be  named  in  one  writ ;  and  if  the  whole  number  of  defendants  shall 
appear  by  the  same  attorney,  and  at  the  same  time,  the  names  of  all  the  defend- 
ants shall  be  inserted  in  one  appearance. 

Vidff  post,  2842.  Reg.  Gen.  M.T.  3  WilL  4.  s.  I.  Respecting  tbe  mode  of  entering  ao 
apiiearance,  vide  stat  2  Will.  4.  c.  39.  Sch.  No.  3. 
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4.  That  all  recognisances  of  bail  in  actions  in  the  said  office  of  pleas^  when  M.T.iWill.  4. 

taken  or  allowed  by  a  baron,  shall  be  left  by  the  attorney  for  the  defendant  or  1830. 

defendants  with  the  sworn  or  side  clerks,  or  their  deputy,  in  the  office  of  pleas,  r : 

until  duly  allowed,  who  shall  enter  tlie  same  in  a  book  to  be  kept  by  them  for  that  ofua?"wbcn* 

purpose,  having  an  alphabetical  index  of  reference,  which  book  shall  be  open  to  allowMl,  to  be 

the  inspection  of  the  attorneys  so  admitted  as  aforesaid,  or  their  ckrks ;  and  left  at  the  office 

notice  of  such  bail  being  allowed,  and  left  and  filed  in  the  said  office  of  pleas,  of  pleas,  and 

with  the  names,  descriptions,  and  addresses  of  the  bail,  shall  be  given  by  the  ^'I'Y®**  ***  * 

attorney  for  the  defendant  or  defendants  to  the  attorney  for  the  plaintiff  or  plain-  oook,tobeopen 

lor  inspection 
tiffs  within  the  times  prescribed  for  giving  notice  of  bail  by  the  former  rules  of        .        .     * 

this  coifft ;  and  proceedings  may  be  thereupon  had  for  excepting  to  and  perfecting  ^.j^^^  ^^ 

such  bail  within  the  times  and  in  like  manner  as  is  and  are  prescribed  by  the 

existing  rules  and  practice  of  the  court,  except  so  far  as  the  same  may  be  altered 

by  the  present  or  any  subsequent  rule  of  this  court. 

Vide  arUiy  1276—1278.  sraL  l&2Vict  c.  110.  Reg.  Gen.  H.  T.  1  Will.  4.  8.1. fwst, 
2801.  Reg.  Gen.  H.T.  8  Will.  4.  s.  17,  pott,  2816.  Reg.  Gen.  H.T.  1  Vict.  ;)ost,  2869. 

5.  That  on  every  appearance  to  be  entered  by  the  sworn  or  side  clerks,  as  Appearances  to 
officers  of  the  said  office  of  pleas,  they  shall  cause  to  be  put  the  name  and  address  be  entered. 

of  the  attorney  at  whose  instance,  and  the  day  on  which  die  same  shall  be  entered ; 

and  such  appearance  shall  be  entered  by  the  defendant's  name,  by  the  said  sworn 

clerks,  in  proper  books,  having  an  alphabetical  index-book  of  reference,  entered 

by  the  plaintiff's  jiame,  to  be  provided  by  the  derk  of  the  pleas  for  each  term, 

which  books  shall  be  open  to  the  inspection  of  the  said  attorneys^  so  admitted  as 

aforesaid,  and  their  clerks^  without  fee  or  reward. 

Sed  vide  stat.  2  Will.  4.  c.  39.  Reg.  Gen.  H.  T.  2  Will.  4.  ss.  3.  &  31.  pott,  2813. 
2818.    Reg.  Gen.  M.  T.  3  WilL  4.  s.  3.  pott,  2842. 

6.  That  all  declarations  de  bene  esse  shall  be  filed  with  the  sworn  and  side  Filing  and  en- 
clerks,  or  their  deputy,  and  shall  be  entered  in  alphabetical  order  in  proper  books  try  of  decla- 
for  each  term,  to  be  kept  by  them  for  that  purpose,  which  books  shall,   at  """tions  efc  bene 
all  times  within  office  hours  be  open  to  the  inspection  of  the  persons  admitted  to  ^^^' 
practise  as  attorneys  of  this  court,  and  their  clerks,  without  fee  or  reward ;  and 

the  declaration  so  filed  shall  and  may  be  taken  out  of  the  office  by  the  defendant 
or  his  attorney,  upon  payment  of  the  fees  payable  in  respect  thereof. 

There  can  now  be  no  declaration  de  bene  ette.  The  Uniformity  of  Process  Act  (2  Will.  4. 
c.  39.  )j  by  appointing  eight  days  from  the  execution  of  the  capiatyor  service  of  the  sum- 
mons, as  the  time  for  putting  in  bail,  or  appearing  to  these  writs  respectively,  and  pro- 
hibiting proceedings  in  the  mean  time,  had  the  effect  of  preventing  the  plaintiff  from 
declaring  between  the  return  day  of  the  writ  and  the  time  for  putting  in  bail,  or  enter- 
ing an  appearance.  The  Reg.  Gen.  M.  T.  3  Will.  4.  s.  1 1.  (pot<»  2844.)  revived  this 
practice  in  bailable  actions ;  but  the  capiat  not  now  being  the  commencement  of  the 
action,  that  rule  is  inoperative.     Jervis's  New  Rules,  9. 

7.  That  service  of  all  pleadings^  summonses,  orders,  rules,  notices,  and  other  Pieadings,sum. 
proceedings,  heretofore  served  on  the  sworn  or  side  clerks,  at  their  seats  in  the  monses,  orders, 
said  office  of  pleas,  shall  hereafter  be  served  upon  the  attorney  or  attorneys  of  the  **•  ^**®*®'^*? 
adverse  party  or  parties,  by  delivering  the  same  to,  or  leaving  the  same  for  him,  adverse'paJties. 
in  the  manner  hereinafter  mentioned  ;  and  that  henceforth  no  entry  of  any  notice 

shall  be  required  to  be  made  in  any  book  to  be  kept  in  the  said  office  of  pleas  aa 
heretofore. 

8.  That  the  clerk  of  the  pleas,  or  his  deputy,  shall'forthwith  cause  to  be  pre-  Booksto be  pro- 
pared  a  proper  alphabetical  book  for  the  purposes  after-mentioned,  and  that  the  vided,  and  kept 
same  shall  be  publicly  kept  at  the  office  of  the  clerk  of  the  pleas,  to  be  there  ^^  °®^  ^^ 
inspected  by  any  such  attorney  as  aforesaid,  or  his  derk,  without  fee  or  reward  ;  pi^J!  7n  whi  h 
and  that  every  attorney  admitted  in  tiiis  court  and  residing  in  London,  or  within  attorney  to  en- 
ten  miles  of  the  same,  shall  forthwith  enter  in  such  book,  in  alphabetical  order,  ter  his  name 
Iiis  name  and  place  of  abode,  or  some  other  proper  place,  in  London,  Westminster,  and  place  where 
or  the  borough  of  South wark,  or  within  one  mile  of  the  said  office,  where  he  may  bemay  be  served 
he  served  with  notices,  summonses,  orders,  and  rules,  in  causes  depending  in  this  ^  .  notice, 
c»urt ;  and  every  attorney  hereafter  to  be  admitted,  and  practising  and  residing       ' ' 

as  aforesaid,  shall^  upon  his  admission,  make  the  like  entry ;  and  as  often  as  any 
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and  notices,  &c. 
which  do  not 
require  personal 
serrioe  to  be 
there  served* 

Service  where 
no  entry  of 
place  where 
attorney  may  be 
served. 

Where  the  de- 
fendant has 
appeared,  or  an 
appearance  has 
been  entered,and 
an  attorney  has 
given  notice  of 
acting  for  de- 
fendant, all  pro* 
ceedings,  &c. 
are  to  be  served 
upon  such 
attorney, 
before  nine 
o*clock. 

Notice,  &c.  to 
tax  costs. 


Declaring  on 
writs  returnable 
on  any  day  of 
the  term. 

Pleading 
thereto. 


Render,  where 
the  defendant 
is  at  large. 


such  attorney  shall  change  his  place  of  abode,  or  the  place  irhere  he  naj  be 
served  with  notices,  summonses,  orders,  and  rules,  he  shall  make  the  like  entxy 
thereof  in  the  said  book ;  and  that  all  notices,  summonses,  orders,  and  rain, 
which  do  not  require  personal  service,  shall  be  deemed  sufficiendy  served  on  ludi 
attorney  if  a  copy  thereof  be  left  at  the  place  lastly  entered  in  such  book,  with 
any  person  resident  at  or  belonging  to  such  place  ;  and  if  any  such  attorney  shall 
neglect  to  make  such  entry,  then  the  fixing  up  of  any  notice,  or  the  copy  of  isj 
summons,  order,  or  rule  for  such  attorney,  in  the  said  office  of  pleas  skill  be 
deemed  as  effectual  and  sufficient,  as  if  the  same  had  been  served  at  rndt  place  d 
residence  as  aforesaid. 

9.  That  in  aU  cases  where  a  defendant  shall  have  appeared  in  any  action  id 
the  said  office  of  pleas,  and  in  cases  where  the  plaintiff  has  entered  appeuuKe 
therein  according  to  the  statute,  and  the  defendant  shall  by  an  attorney  of  tfaii 
court  have  given  notice  in  writing  to  the  attorney  for  the  plaintiff  or  hii  tseot 
of  his  being  authorised  to  act  as  attorney  for  such  defendant,  all  proceediog^ 
notices,  and  summonses,  rules,  and  orders,  which,  according  to  the  practioe  of 
this  court,  were  heretofore  delivered  by  the  sworn  or  side  clerks  of  the  odw 
party,  plaintiff  or  defendant,  shall  be  delivered  to,  or  served  upon,  the  attornej  ff 
attorneys  of  the  other  party,  plaintiff  or  defendant ;  and  that  aU  notices,  &c  sbH 
be  so  served  or  delivered  before  nine  o'clock  in  the  evening. 

Vide  Reg.  Gen.  H.  T.  2  Will.  4.  s.  50.  poit,  2822. 

10.  That  one  day's  previous  notice  of  the  time  of  taxing  costs,  upon  r^ 
orders^  town  posteasy  and  inquisitions,  and  a  copy  of  the  bill  of  costs  and  iffidaiit 
to  increase  (if  any),  shall  be  given  and  delivered  by  the  attorney  or  attomeji  of 
the  party  or  parties  whose  costs  are  to  be  taxed,  to  the  attorney  of  the  other  pirty 
or  parties  in  the  same  action,  at  the  time  of  service  of  such  notice ;  snd  thit,  > 
the  cases  of  posteas  and  inquisitions  in  country  causes,  the  notice  shall  be  ginn 
two  days,  and  a  copy  and  affidavit  delivered  two  days  before  such  taxatioD. 

The  non  compliance  with  this  rule  is  only  a  around  for  reviewing  the  taxation  {T^ 
V.  Murray,  S  M.  &  W.  141.  fTWdns  v.  Perkiny,  2  ibid.  315.  5  Dowl.  P.C  461.),** 
does  not  apply  to  a  judgment  on  demurrer  (  Taj/ior  v.  Murray,  3  M.  &  W.  Ul.)i 
and  if  the  defendant  do  not  appear,  but  an  appearance  be  entered  for  him,  this  nik 
is  inapplicAble.  fiurch  v.  Pointer,  ibid.  310.,  vide  Reg.  Gen.  T.  T.  iWili 
8.  12.  pott,  2808.  and  Reg.  Gen.  H.  T.  4  Will.  4. 1,  s.  17.  pott,  2?5a 

11.  That  Upon  process  of  qtw  mintu  and  venire /acitu  personally  lervedoB 
a  defendant,  and  upon  all  writs  of  distringoi,  whereupon  notice,  purnunt  to 
the  Stat.  7  &  S  Geo.  4.  c.  71-  shall  be  given  returnable  on  any  day  of  tbt 
term,  the  plaintiff  shall  be  at  liberty  to  declare  de  bene  esse  within  eight  dip 
after  the  return  thereof,  or  on  appearance  in  chief;  and  if  plaintiff  declare,  eidiff 
conditionally  or  in  chief,  in  London  or  Middlesex,  and  the  defendant  li^  ^l^ 
twenty  miles  of  London,  the  defendant  shall  plead  within  four  days  after  ffo 
declaration  shall  be  filed  or  delivered,  with  notice  to  plead  accordingly,  withovt 
any  im])arlance ;  and  in  case  the  plaintiff  declare  in  any  other  county,  or  tbe 
defendant  live  above  twenty  miles  from  London,  the  defendant  shall  plead  vidua 
eight  days  after  such  declaration  shall  be  filed  or  delivered,  with  notice  to  pkv 
accordingly,  without  any  imparbmce,  provided  such  declaration  be  filed  or  <r 
livered  on  or  before  the  last  day  of  the  term  in  which  such  process  flhsH  * 
i«tumable,  and  a  rule  to  plead  be  duly  entered. 

Vide  Stat  2  Will.  4.  c.  39.  s.  1 1.    Reg.  Gen.  M.  T.  3  Will.  4.  s.  12.  pott,  S844. 

12.  That,  on  application  by  a  defendant  or  his  bail,  or  either  of  them,  ^^ 
order  of  one  of  the  barons  of  this  court  to  render  a  defendant  to  a  county  ^!^ 
shall  be  specified  on  whose  behalf  such  application  shall  be  made,  the  state  of  tv 
proceedings  in  the  cause,  for  what  amount  the  defendant  was  held  to  bail,  and  of 
the  sheriff  of  what  county  he  was  arrested,  which  facta  shall  be  stated  in  the  order ; 
and  that  on  such  order  being  lodged  with  the  gaoler  of  the  county  gaol  in  wwa^ 
such  defendant  was  so  arrested,  the  defendant  may  be  rendered  to  his  cnitodjr  ib 
discharge  of  the  bail ;  and  that  on  such  lodgment  and  render  a  notice  thereof  tf^ 
of  the  defendant's  being  actiully  in  custody  thereon,  in  writing;  signed  bf  ^ 
defendant  or  his  bail,  or  either  of  them,  or  the  attorney  or  agent  of  any  v 
either  of  them,  shall  be  delivered  to  the  plaintiff's  attorney  or  agent,  and  tbcff 
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upon  the  bail  for  the  said  defendant  shall  be  wholly  exonerated,  without  entering  M.i;iWill.4. 
any  ewoneretur*  \^so. 

The  Pidace  Court  is  not  a  superior  court  within  the  meaning  of  the  statute  on  which  these 
rules  are  founded.    ScaUhs.  Brown,  5  Oowl.  P.  C.  412. 

13.  And  that  if  a  defendant  shall  be  in  custody  of  the  gaoler  of  the  county   Render,  where 
gaol  of  any  county  in  England  or  Wales,  by  virtue  of  any  process  issued  out  of  ^^  defendant  is 
any  of  his  migesty's  superior  courts  of  record,  he  may  be  rendered  in  discharge  of  *°  custody, 
his  bail  in  any  action  depending  in  this  court,  in  like  manner  as  is  hereinbefore 
provided  for  a  render  in  discharge  of  bail,  and  thereupon  the  bail  shall  be  wholly 
exonerated  from  liability  as  such  baiL 

14w  That,  hereafter,  there  shall  be  two  days  appointed  for  the  trials  of  causes  at  Sittings  in 
Nisi  Prius  in  term  in  London,  and  the  like  in  Middlesex,  to  be  named  by  the  ^'™* 
lord  chief  baron  of  this  court,  previous  to  the  commencement  of  each  term ;  and 
that,  on  such  nomination,  the  said  lord  chief  baron  shall  also  appoint  the  hour  at 
"which  the  court  will  sit  on  each  of  those  dkys. 

Vide  Stat  11  Geo.  4.  &  1  Will.  4.  c.  70.  s.  7. 

15.  That  whenever  a  plaintiff  shall  rule  tlie  sheriff  on  a  return  of  cepi  corpus  Justification  of 
to  bring  in  the  body,  the  defendant  shall  be  at  liberty  to  put  in  and  perfect  bail  bail  after  a  body 
at  any  time  before  the  expiration  of  such  rule ;  and  that  a  plaintiff,  having  so  ^^^' 

ruled  the  sheriff  shall  not  proceed  on  any  assignment  of  the  bail-bond,  until  the 
time  has  expired  to  bring  in  the  body  as  aforesaid. 

Fide  pott,  2817.  Reg.  Gen.  H.  T.  S  Will.  4.  s.  23. 

16.  That  hereafter  all  special  bail  shall  be  justified  within  four  days  after  ex«  Bail,  when  and 
ception  before  a  baron  at  chambers,  as  well  in  term  as  in  vacation.  where  justified. 

Whereas,  by  stat  11  Geo.  4  &  1  WilL  4.  c  70.,  intituled    ^'  An  act  for  the   Removal  of 
more  effectual  administration  of  justice  in  England  and  Wales, "  it  is  amongst  causes  from 
other   things  enacted,  that  all  the  power,  authority,  and  jurisdiction   of   his  ^*^^^ 
majesty's  court  of  session  of  the  said  county  palatine  of  Chester,  and  of  the   P'^wnble. 
judges  thereof,  and  of  his  court  of  Exchequer  of  the  said  county  palatine,'  and 
of  the  chamberlain  and  vice-chamberlain  thereof,  and  also  of  his  judges  and  courts 
of  great  sessions  in  the  principality  of  Wales,  shall  cease  and  determine  at  the 
commencement  of  the  said  act ;  and  that  all  suits  at  law  thep  depending  in  any 
of  the  said  courts,  shall  be  transferred  to  the  court  of  Exchequer,  diere  to  be  dealt 
with  and  decided  according  to  the  practice  of  the  said  court  of  Exchequer,  or  of  the 
court  from  whence  the  same  shall  be  transferred,  according  to  the  discretion  of  the 
court  to  which  the  same  shall  be  transferred ;  which  coiu't  shall,  for  the  purpose  of 
such  suits  only,  be  deemed  and  taken  to  have  all  the  power  and  jurisdiction  to  all 
intents  and  purposes  possessed  before  the  passing  of  this  act  by  the  court  from 
whence  such  suit  shall  be  removed. 

Respecting  criminal  proceedings,  writs  of  right,  and  quo  warrantOy  vide  stat.  1  Will.  4.  c.  3. 

1.  This  court  doth  therefore  order,  that,  as  to  all  suits  at  law  depending  in   Practice  to  be 
any  of  the  said  courts  on  the  12th  day  of  October  last  past,  the  same  shall  be  S^^  V^ 
dealt  with  and  decided  according  to  the  practice  of  this  court,  unless  this  court,  or      ^     '^ 
a  baron  thereof  at  chambers,  shall,  upon  special  application  upon  notice  to  an 
adverse  party,  otherwise  direct 

S.  And  it  is  further  ordered,  that  where  process  shall  have  been  served,  and  the  Writs  where 
plaintiff  shall  not  have  declared,  that  the  plaintiff  shall  be  at  liberty  to  declare  on  all  returnable, 
process  returnable  before  or  in  die  present  term,  or  before  or  in  next  Hilary  Term, 
or  the  vacation  following  the  same,  as  if  the  same,  as  to  all  process  returnable  before 
the  end  of  this  present  term,  had  been  made  returnable  as  in  the  present  term ;  and 
as  to  all  process  returnable  between  the  end  of  the  present  term  and  the  vacation 
next  foUowing  next  Hilary  Term,  as  if  the  same  had  been  returnable  of  next  Hilary 
Terra ;  and  the  defendant  shall  appear  to  such  process,  or  put  in  bail  thereto,  within 
eight  days  after  notice  of  this  rule,  as  to  writs  the  return  days  whereof  shall  then  be 
passed,  and  as  to  writs  returnable  after  the  end  of  the  present  term,  within  six  days 
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after  the  same  shall  be  returnable ;  and  the  defendant  ahall  be  at  liberty  to  give  t 
rule  to  declare  and,  in  default  of  declaration,  to  sign  nan  pros,  accwdingly. 

S.  And  it  is  further  ordered,  that  in  all  cases  in  which  a  declaration  hith  been 
delivered  or  iUed  in  the  court  of  sessions,  a  certificate  thereof  shall  be  obtained  under 
the  hand  of  the  late  prothonotary  or  late  deputy  prothonotary  of  the  court  in  iMA 
the  same  shall  be  filed,  and  be  verified  by  affidavit,  to  be  intitled  in  this  court,  and 
such  certificate  and  affidavit  shall  be  filed  with  the  deputy  derk  of  the  pleas  widumt 
fee  or  reward ;  and  the  plaintiff  shall  thereupon  be  at  liberty  to  give  a  rule  to  plesd, 
and  in  default  of  plea,  to  sign  judgment  in  like  manner  as  if  the  declaration  had  huA 
filed  in  this  court,  an  appearance  having  been  first  duly  entered  jn  this  court,  if 
the  same  shall  not  have  been  entered  in  the  said  court  in  which  such  suit  wts  ooid- 
menced ;  and  each  party  shall  be  at  liberty  to  plead,  reply,  or  take  any  nb- 
sequent  prooeeding,  and  to  role  an  adverse  party  to  proceed  in  such  action  « if 
the  same  action  had  been  originally  commenced  in  this  court ;  but  that  no  jnd^ 
ment  shall  be  signed  for  want  of  declaration,  plea,  replication,  or  other  proceeding, 
until  a  rule  to  declare,  plead,  reply,  rejoin,  &c,  shall  have  been  first  given  in 
the  office  of  pleas  of  this  court,  and  demand  of  dedaration,  plea,  leplicatioD^  cr 
other  proceeding  in  writing,  served  on  the  adverse  party  or  his  attorney,  aceoid* 
ing  to  the  practice  of  this  court,  so  many  days  before  such  judgment  shsU  k 
signed,  as  the  practice  of  this  court  requires  upon  rules  to  declare,  plead,  replj, 
rejoin.  Sec 

4.  And  it  is  further  ordered  that,  in  case  any  interlocutory  or  final  judgment 
shall  have  been  signed  in  any  of  the  said  courts  abolished  by  the  said  act,  die 
plaintiff,  on  filing  a  certificate  thereof  as  aforesaid,  shall  be  at  liberty  to  prooetd 
thereon  in  like  manner  as  if  such  judgment  had  been  signed  in  this  court;  iai) 
that  in  case  process  of  execution  shall  issue  on  any  final  judgment  signed  in  mj 
court  abolished  by  the  said  act,  it  shall  be  stated  in  such  process,  in  what  ognt 
final  judgment  was  so  signed  as  aforesaid. 

5.  And  it  is  .further  ordered,  that  any  proceeding  taken  in  any  court  aboli^ 
by  the  said  act  may  be  continued  by  way  of  suggestion  in  this  court;  ndi 
suggestion  bdng  subject  to  correction,  upon  a  summons  for  the  purpose  by  tny  of 
the  barons  of  this  court 

6.  That  in  case  any  process  shall  have  issued  out  of  any  of  the  coniti  ibo- 
lished  by  the  said  act,  the  sheriff  to  whom  the  same  may  have  been  issued  mij 
be  ruled  to  return  such  process  into  this  court,  in  like  manner  as  if  the  nvl 
process  had  been  returnable  in  this  court ;  and  if  such  sheriff  shall  have  madet 
return  to  the  said  court  so  abolished  as  aforesaid,  or  shall  make  a  return  to  tlv 
court  of  cepi  corpus,  he  may  be  ruled  in  like  manner  to  bring  in  the  body;  ind 
process  so  issued  as  last  aforesaid  may  be  returned  to  this  court  by  the  sheriils  of 
the  county  of  Chester,  county  of  the  city  of  Chester  and  principality  of  Wales,  in 
Uke  manner  as  if  the  same  had  been  returnable  in  this  court. 


H.T.lWiiL.4. 

1831. 

Bail  to  justify 
in  court,  etcept 
in  vacation. 


Adjourned 
sittings  in 
London. 


II.  Hilary  Tebic,  1  Will.  4.  1831. 

Whereas  by  a  rule  of  this  honourable  court,  made  in  Michaelmas  term  Ivt 
past,  it  was  ordered  that,  hereafter,  all  spedal  bail  should  be  justified  before  i 
baron  at  chambers,  as  well  in  term  as  in  vacation :  And  whereas  it  is  expedient 
to  repeal  so  much  of  the  said  rule  as  relates  to  the  justification  of  bail  in  term 
time,  it  is  therefore  ordered,  that,  from  and  after  the  present  term,  ^ 
justification  of  bail  in  term  time  shall  (unless  by  consent)  take  plsce,  as  ber^ 
tofore,  in  open  court ;  and  that  the  justification  of  bail  before  a  baron  at 
chambers  shall  be  confined  to  cases  of  consent,  and  to  justification  in  vacatioo. 

2.  It  is  ordered,  that,  from  and  after  this  present  term,  the  sitting  day  at 
Nisi  Prius,  at  the  Guildhall,  in  and  for  the  city  of  London,  shall  be  tbe  aeoond 
day  after  every  term,  and  that  such  sitting  shall  be  adjourned  until  such  day  » 
the  court  shall  then  direct :  And  it  is  further  ordered,  that,  in  every  notice  of 
trial  hereafter  to  be  given  for  the  sittings  after  any  term  to  be  holden  at  die 
Guildhall  aforesaid,  it  shall  be  specified  whether  tbe  cause  is  intended  to  be  tried 
on  the  first  day  of  such  sittings  or  at  the  adjourninent  day ;  and  that,  in  emy 
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caie  in  which  such  notice  shall  specify  that  the  cause  is  to  he  tried  at  the  adjourn.   H.T.  1  Wil-l.4» 

ment  day,  it  shall  he  sufficient  to  give  such  notice  eight  days  before  the  first  day  1831. 

of  the  sittings  after  term,  if  the  defendant  or  defendants  reside  above  forty  miles  " 

from  the  said  city  of  London,  and  four  days  before  the  said  first  day,  if  the 

defendant  or  defendants  reside  within  that  distance. 

By  Stat.  1 1  Geo.  4.  &  1  Will.  4.  c.  70.  s.  7.  there  are  to  be  only  twenty-four  days* 
sittings  for  London  and  Middlesex  after  Hilary,  Trinity,  and  Michaelmas  Terms,  and 
six  days  after  Easter  Term,  except  for  trials  at  bar  or  by  consent.  Vide  post,  2828. 
Reg.  Gen.  H.  T.  2  Will.  4.  s.  3^,  et  seq. 

IIL  Tbinity  Term,  1  Will.  4.  1831.  T.T.  IWill.4. 

Whereas,  since  the  statute  7  &  8  Geo.  4.  c.  71-  instances  have  occurred  in   ^®^^' 
which,  upon  proceedings  in  the  court  of  Exchequer,  by  way  of  mbpcena  and   When  no  arrest 
attachment,  defendants  have  been  arrested  upon  writs  of  attachment,  notwith-  t^  made  upon 
standing  the  same  have  not  issued  for  a  bailable  caute  of  action,  and  it  is  desirable 
that  such   practice   should   be    discontinued,   it   is    therefore    ordered,  that, 
from  henceforth,  no  arrest  shall  be  made  upon  any  such  writ  of  attachment, 
unless  the  same  shall  be  for  a  bailable  cause  of  action,  and  shall  be  duly  marked 
and  indorsed  for  bail. 

Stat  ?  Will.  4.  c.  39.  abolished  tlie  writ  of  attachment 

IV.  Michaelmas  Term,  2  Will.  4.  18S1.  M.T.2Will.4. 

1831 

It  is  ordered,  that,  j&om  and  after  the  last  day  of  this  present  term,  the 
Exchequer  Office  of  Pleas  be  kept  open  as  follows :  that  is  to  say,  during  term,  ^^^  *><*""• 
and  one  week  after  every  term,  from  eleven  o'clock  in  the  morning  until  three 
o'clock  in  the  afternoon,  and  from  six  to  nine  o'clock  in  the  evening ;  and  at 
other  times,  from  eleven  o'clock  in  the  morning  until  four  o'clock  in  the  after- 
noon, the  usual  holidays  excepted,  when  the  said  office  is  to  be  closed. 

V.  Hilary  Term,  7  Will.  4.  1837*                                 -  H.T.7Will.4* 
It  is  ordered,  that  from  and  after  the  last  day  of  the  present  term,  no  rule  ^^^"7' 
shall  be  drawn  up  for  setting  aside  an  attachment  regularly  obtained  against  a  Rules  forap- 
sherifP,  for  not  bringing  in  the  body,  or  for  staying  proceedings  regularly  com-  P^i^^io"  for 
tnenced  in  the  assignment  of  any  bail-bond,  unless  the  application  for  such  rule  atiaclunwit^  *" 
shall,  if  made  on  the  part  of  the  original  defendant,  be  granted  on  an  affidavit  of  staying  pro- 
merits,  or  if  made  on  the  part  of  the  sheriff,  or  bail,  or  any  officer  of  the  sheriff,  ceedings  on  the 
be  grounded  on  an  affidavit,  shewing  that  such  application  is  really  and  truly  assignment  of  a 
made  on  the  part  of  the  sheriff,  or  bail,  or  officer  of  the  sheriff,  as  the  case  may  ^^  '^'^^* 
be,  at  his  or  their  own  expense,  and  for  his  or  their  indemnity  only,  and  without 
collusion  with  the  original  defendant 

VI.  Trinity  Term,  7  Will.  4.  1837*  T.T.  7  Will. 4. 

It  is  ordered,  that  from  and  after  the  last  day  of  this  term,  all  the  offices  1837. 
(the  rule  office  excepted)  be  open  in  term  time,  from  eleven  o'clock  in  the  Office  hours, 
forenoon  till  five  in  the  afternoon,  and  not  in  the  evening  ;  and  that  the  rule 
office  be  kept  open  in  term  from  eleven  in  the  forenoon  till  three  o'clock  in  the 
afternoon,  and  from  six  till  eight  o'clock  in  tlie  evening ;  and  that  in  .vacation  all 
the  offices  be  open  from  eleven  in  the  forenoon  till  three  in  the  afternoon,  except 
between  the  10th  August  and  the  24th  October,  when  they  are  to  be  open  from 
eleven  in  the  forenoon  till  two  o'clock  in  the  afternoon  only. 

VII.  Michaelmas  Tbbm,  2  Viot.  18S8.  M.  T.  2  Vict. 

The  court  ordered,  that,  for   the  future,  the  peremptory  paper  should  be  ^®^^- 
called  on  before  motions  on  the  second  day  of  each  term;  and  intimated,  that  they  Peremptory 
-would  strike  out  all  cases  in  which  counsel  did  not  appear  to  support  or  oppose  ^^^' 
the  rule. 

VIII.  Hilary  Tbbm,  3  Viot.  1840.  H.T.  3  Vict. 

It  is  ordered,  that  every  person  who  shall  intend  to  apply  for  admission  as  ^®^^* 
an  attorney  of  this  court,  and  who  shall  not  have  been  admitted  an  attorney  or  Admission  of 
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p.  T.  S  Vjci. 

1840. 

Attorneys  in  the 
Exchequer. 


T.  T.  3  Vict. 
1840. 

M.  T.  5  Vict. 
1841. 

Sittings  at 
Nisi  rrius. 


solicitor  of  any  other  courts  shall  (in  addition  to  the  notices  to  be  g^Tcn  to  Ae 
examiners^  ma^rs^  &c.,  as  required  by  a  rule  of  Hilary  Term^  6  WilL  4. 1836,  icti 
in  all  the  courts),  for  the  space  of  one  full  term^  prerious  to  the  term  in  wfaieh 
he  shall  apply  to  be  admitted,  cause  his  name  and  place  or  places  of  sbode  for  tbe 
last  preceding  twelve  months,  and  also  the  name  or  names  and  place  or  plsoa  ef 
abode  of  the  attorney  or  attorneys  to  whom  he  shall  have  been  artidedyvrittain 
l^bie  characters,  to  be  affixed  in  the  Exchequer  Office  of  Pleas,  in  such  phce 
as  public  notices  are  usually  fixed ;  and  also  enter,  or  cause  to  be  entered,  in  two 
books  to  be  kept  for  the  purpose,  one  at  the  chtmbers  of  the  lord  chief  baroo,  aoi 
the  other  at  the  chambers  of  the  other  barons  of  this  court,  his  name  and  plaeeor 
places  of  abode  for  the  last  preceding  twelve  months,  and  also  the  name  or  nimei 
and  place  or  places  of  abode  of  the  attorney  or  attorneys  to  whom  he  shall  ham 
been  articled. 

IX.  Tbinitt  Term,  3  Viot.  1840. 
[Admission  of  Attorneys,  tnde  po9t,  2800.] 

X.  Michaelmas  Term,  5  Viot.  1841. 

It  is  ordered,  that  from  and  after  the  present  term  there  Bhall  be  thiee 
sittings  at  Nisi  Prius  in  term  in  Middlesex  for  the  trial  of  causes ;  the  diyi  fv 
holding  such  sittings  respectively  to  be  appointed  by  the  lord  chief  baron  of  d» 
court  previously  to  the  commencement  of  each  term. 


E.T.  lWiLL.4. 

1881. 

Fee  to  protho- 
notaries  for 
entering  decla- 
ration, when  to 
be  paid. 
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an  amendment 
of  the  declara- 
tion. 


E.T.  2 Will. 
18S2. 

Posteas  and 
inquisitions. 


M.T.4WILL.4. 
1833. 

Fines  and  re- 
cuveries. 


2.  COMMON  PLEAS,  pp.  2792— 2799- 

I.  Easteb  Term,  1  Will.  4.  1831. 

Whereas,  by  tiie  ancient  course  of  this  court,  the  fee  paid  to  the  prothoDotinB 
for  the  entry  of  every  declaration  in  a  cause  has  hitherto  been  of  right  ptysbki^ 
the  time  of  filing  thereof :  And  whereas  it  is  expedient  that,  for  ithe  fatare,  Ae 
practice  of  thia  court  should  be  made  conformaUe  to  that  of  the  respective  covt 
of  King^s  Bench  and  Exchequer,  so  far  as  regards  the  time  of  such  payment,  it 
is  therefore  ordered,  that,  from  and  after  tiie  essoign  day  of  next  Trinity  Tan, 
the  fee  due  to  the  said  prothonotaries  for  such  entry  as  aforesaid  may  be  pud  si 
any  time  previously  to  entering  the  issue  or  passing  the  record  in  such  cause;  a 
in  case  there  shall  be  no  record,  at  any  time  previously  to  signing  interlocatoiytf 
final  judgment ;  and  further,  that  in  all  cases  where  tiiere  shall  be  no  jndgneit. 
the  said  fee  shdl  be  payable  at  the  time  of  taxing  costs,  where  the  proceedings  d 
any  cause  are  stayed,  or  such  cause  terminated  by  any  rule  of  this  court,  or  sdff 
of  a  judge. 

2.  It  is  ordered,  that,  in  future,  where  any  amendment  in  the  dedaration  dsS 
be  made  after  a  rule  to  plead  sbaU  have  been  entered,  no  new  rule  to  plead  ^ 
be  necessary,  provided  such  amendment  be  made  in  the  term  or  the  vacation  n^ 
eeeding  the  terra  in  or  of  which  the  rule  to  plead  shall  have  been  entered ;  vA 
the  defendant  shall  have  two  days,  exclusive  of  the  day  on  which  tbe  amendnoi 
shall  be  actually  made,  to  alter  his  plea,  or  plead  de  wnjo,  unless  otiierwise  oidav 
by  the  court,  or  the  judge  granting  leave  for  the  amendment. 

Vide  potty  2820.  Reg.  Gen.  H.  T.  2  WiU.  4.  s.  42. 

II.  Easteb  Term,  2  Will.  4.  1832. 

It  is  ordered  by  the  court,  that,  after  Xhe  posteas  and  inquisitions  bare  lies 
left  with  the  clerk  of  the  judgments,  conformably  with  the  rule  made  in  Trinity 
Term,  IS  Geo.  2.,  it  shall  be  lawful  for  the  clerk  of  the  judgments  to  permit  ck 
same  to  be  taken  out  of  the  office  for  the  purpose  of  being  produced  to  the  «■!<' 
of  the  writs,  in  order  to  obtain  a  writ  of  execution :  And  it  is  hereby  fnrdtf 
ordered,, that  tbe  attorney  or  agent  who  procures  such  posteas  or  inquisitioni  fi^ 
the  office  of  the  clerk  of  the  judgments,  shall  cause  the  same  to  be  retained  ^ 
to  tiie  aame  office,  during  the  office  hours  of  that  day. 

III.  MrcHAELMAs  Tbrm,  4  Will.  4.  1833. 
These  roles  were  repealed  by  Reg.  Gen  H.  T.  4  WIU.  4.  pod,  2794. 
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WhewM  by  Btat  S  &  4  Will.  4.  c.  74.  s.  89.  it  is  enacted/ « that  the  lord  m.T.4Will.4. 
chief  justice  of  the  court  of  Common  Pleas  at  Westminster  sbcBl^  from  time  to  1833. 

time^  appoint  the  person  who  shall  be  the  officer  with  whom  such  certificates  as  in 

the  said  act  are  mentioned  shall  for  the  time  being  be  lodged^  and  may  remove 
him  at  pleasure^  and  that  the  court  of  Common  Pleas  at  Westminster  shall  also^ 
irom  time  to  time^  make  such  orders  and  regulations  as  the  said  court  shall  think 
fit  touching  the  mode  of  examination  to  be  pursued  by  the  commissioners  to  be 
appointed  under  the  said  act,  and  touching  the  particular  matters  to  be  mentioned 
in  such  memorandums  and  certificates  as  therein  mentioned,  and  the  affidavits 
verifying'  the  certificates,  and  the  time  within  which  any  of  the  aforesaid  proceed- 
ings shall  take  place:"  Now  it  is  ordered,  that  in  addition  to  the  form  of  the 
certificate  mentioned  in  the  84th  section  of  the  said  act,  after  stating  the  names 
of  the  parties  and  the  words  "  and  acknowledge  the  same  to  be  her  act  and  deed,** 
the  following  words  should  be  inserted,  "  And  I  [^ar,  we]  do  further  certify,  that  Certificate, 
the  several  premises  comprised  in  the  said  indenture  are  situate  in  the  parish  or 
several  parishes,  and  place  or  places  following ;  that  is  to  say,  in  the  parishes  of 

'         [as  the  case  may  he"],  in  the  county  of ." 

And  it  is  further  ordered,  that,  where  the  acknowledgments  shall  be  made  One  of  the" 
before  commissioners  appointed  under  the  said  act,  one  at  least  of  the  said  com-  eommissionera 
missioners  shall  be  a  person  who  is  not  concerned  as  the  attorney,  solicitor,  or  ^t  the  least  not 
agent,  or  clerk  to  the  attorney,  solicitor,  or  agent,  of  any  of  the  parties  in  the  ^  ^P    **" 
transaction  giving  occasion  to  the  taking  such  acknowledgment ;   and  that,  in  .cenied'fOT  the 
the  affidavit  verifying  the  certificate,  it  shall  be  deposed,  in  addition  to  the  verifi-  parties, 
cation  thereof,  that  one  or  more  of  the  persons  making  such  affidavit  knew  the  Form  of 
person  or  persons  making  such  acknowledgment,  and  that,  at  the  time  of  making  affidavit, 
such  acknowledgment,  the  person  or  persons  making  the  same  was  or  were  of  full 
age  and  competent  understanding,  and  that  one  at  least  of  the  commissioners  taking 
such  acknowledgment  is  not  the  attorney,  solicitor,  or  agent,  or  clerk  to  the 
attorney,  solicitor,  or  agent,  of  any  of  the  said  parties,  and  that  the  names  and 
residences  of  the  said  commissioners,  and  also  the  place  or  places  where  such 
acknowledgment  or  acknowledgments  shall  be  taken,  shall  be  mentioned  in  such 
afiidavlt :    And  it  is  further  ordered,  that  the  commissioners  do  inquire  of  married  Examination  of 
women,  whether  they  intend  to  give  up  their  interest  in  the  estate  to  be  passed  by  married  women, 
sach  deed,  without  having  any  provision  made  for  them  in  return  for,  or  in  con- 
sequence of,  their  so  giving  up  such  interest ;  and  if  it  appears  that  any  provision 
is  to  be  made  for  any  such  married  woman,  they  shall  not  take  her  acknowledg- 
ment until  they  are  satisfied  that  such  provision  has  been  actually  made,  and  one 
of  the  said  commissioners  shall  state  in  the  affidavit,  so  to  be  made  as  aforesaid, 
that  such  inquiry  was  made,  and  also  the  answer  given  thereto ;  and  where  any 
such  provision  has  been  agreed  to  be  made,  that  he,  the  said  commissioner,  is 
satisfied  that  the  same  has  been  made ;  and  where  such  married  woman  in  answer 
to  such  inquiry  shall  declare  that  she  intends  to  give  up  her  interest  without  any 
proviaionf  Uiat  he,  the  said  commissioner,  has  no  reason  to  doubt  the  truth  of  such 
declaration,  and  verily  believes  the  same  to  be  true :  And  it  is  hereby  further  Certificates  to 
arderedf  that  the  affidavits  verifying  such  certificate,  where  the  acknowledgment  be  verified  by 
is  taken  by  a  judge  or  master  in  Chancery,  be  in  the  form  hereunto  annexed,  affidavits. 
marked  A. ;  and  where  before  any  of  the  commissioners  appointed  in  pursuance 
of  the  said  act,  in  the  form  hereunto  annexed,  marked  B. ;  with  such  variations 
only  as  the  circumstances  of  the  case  shall  render  necessary :  And  it  is  hereby  Certificates  and 
y^urther  ordered,  that  the  certificates  and  the  affidavits  verifying  the  same  shall  affidavits  to  be 
be  delivered  to  the  officer  to  be  so  appointed  within  one  month  from  the  making  delivered  within 
the  acknowledgment,  and  that  the  officer  shall  not  receive  the  same  after  that  ^°®  month  from 
time,  without  the  direction  of  the  court  or  a  judge.  ™  ™*|^^«  o^ 

A.  ledgment. 

JF^orm  of  Affidavit  verifying  the  Certificate,  where  the  Acknowledgment  is  taken  poaiis  of 

before  a  Judge  or  Master  in  Chancery,  Affidavits. 

A.  B.  of  — —  maketh  oath  and  saith,  that  he  knows ,  the  wife  of  , 

in  the  certificate  hereimto  annexed  mentioned;   and  that  the  acknowledgment 


2794 


THE  NEW  RULES. 


M.T.4WILL.4.  therein  mentioned  was  made  by  the  said-— — ^  and  the  eerdfieite  signed  by  die 
1833.  said  *—  (jud^  or  master)  therein  mentioned,  in  the  presence  of  this  depraort. 

And  this  deponent  further  saith,  that  the  said was,  at  the  time,  of  inkui| 

such  acknowledgment,  of  full  age  and  competent  understanding. 

B. 

Form  of  Affidavit  verifying  the  Certificate,  where  the  Adenowledgment  u  tJm  kg 
any  of  the  CommisHonert  appointed  in  pureuanee  of  the  Act  of  ParUanmL 

A.  B.  of ,  in  the  county  of ,  gentleman,  one  of  the  attorney!  of  lus 

majesty's  court  of  —  at  Westminster,  and  one  of  the  commissioners  nsmed  in 
the  certificate  hereunto  annexed,  maketh  oath  and  saith,  that  he  knows  — ,  the 

wife  of ,  in  the  said  certificate  mentioned,  and  that  the  acknowledgmnt 

therein  mentioned  was  made  by  the  said ,  and  the  certificate  signed  by  die 

commissioners  in  the  said  certificate  mentioned,  on  the  day  and  year  therein  men- 
tioned, at ,  in  the  county  of ,  in  the  presence  of  this  deponent;  lod 

that,  at  the  time  of  making  such  acknowledgment,  the  said  ■  was  of  M  ige 
and  competent  understanding :  and  that  the  said  ■  knew  the  said  acknow- 
ledgment was  intended  for  the  passing  her  estate  and  estates  in  the  preoim 
respecting  which  such  acknowledgment  was  made.  And  this  deponent  furtber 
saith,  that  he,  this  deponent  [or,  the  said  1,K.,  as  the  case  may  be,  adding,  ifMt 

the  commissioner  making  the  affidavit,  whose  place  of  residence  is  at ^],  is  mt 

concerned  as  the  attorney,  solicitor,  or  agent,  or  derk  to  the  attorney,  solicitor,  or 
agent,  of  any  or  either  of  the  parties  to  the  transaction  giving  occasion  to  tbe 
taking  such  acknowledgment.  And  this  deponent  further  saitfa^  that  in  pnnmoer 
of  the  order  made  by  the  court  of  Common  Pleas  in  Michaelmas  Term,  1833,  the 

said  commissioners  did  inquire  of  the  said [or,  if  more  than  one,  of  etdi  of 

them,  the  said "],  whether  she  intended  to  give  up  her  interest  in  the  esttta, 

in  respect  of  which  such  acknowledgment  was  taken,  without  having  any  pronsiai 
made  for  her  in  return  for  or  in  consequence  of  her  so  giving  up  her  interest  io 

such  estates,  and  that,  in  answer  to  such  inquiry,  the  said declared,  thst  she 

did  intend  to  give  up  her  interest  in  the  said  estates,  without  having  any  provisioD 
made  for  her  in  return  for,  or  in  consequence  of,  her  so  giving  up  her  interest, 

which  declaration  of  the  said this  deponent  has  no  reason  to  doubt  the  tratii 

of,  and  verily  believes  the  same  to  be  true  [or,  declared  that  a  provision  was  ts 
be  made  for  her  in  consequence  of  her  giving  up  her  interest  in  the  said  estates]: 
And  this  deponent,  before  her  acknowledgment  wy  so  taken^  was  satisfied)  ^ 
does  now  verily  believe,  that  such  provision  has  been  made. 

N.  B —  When  the  whole  of  the  facta  cannot  be  spoken  to  by  one  deponent^  the  neeenarg  ahv- 
ations  must  be  made  to  enabU  more  than  one  deponent  to  elate  their  reipeetive  parts  of  it 


H.T.4WILL.4- 
1834. 


Rule  M.  T. 
4  Will.  4.  re- 
pealed. 


Acknowledg<< 
ment  by  mar- 


IV.  Hilary  Term,  4  Will.  4.  1834. 

Whereas  it  has  been  found  expedient  to  make  alterations  in  the  general  mks 
made  in  Michaelmas  Term  last  by  this  court,  for  the  purpose  of  carrying  into 
efiect  the  statute  passed  in  the  Sd  and  4th  years  of  the  reign  of  his  present 
majesty,  cap.  74.,  intituled,  ''  An  act  for  the  abolition  of  fines  and  reooreries, 
and  for  the  substitution  of  more  simple  modes  of  assurance : " 

And  whereas  it  is  necessary  to  make  orders  touching  the  amount  of  the  reason- 
able fees  and  charges  to  be  taken  by  the  several  persons  appointed  to  carry  the 
powers  of  the  said  act  into  execution  ;  and  it  will  be  convenient,  that  all  the 
orders  and  regulations  made  by  the  court  under  the  said  act  should  be  containol 
in  the  same  rule : 

Now  it  is  hereby  further  ordered,  that  the  said  general  rules  be^  and  the  same 
are  hereby  revoked:  Provided  that  this  present  rule  shall  not  be  ooosimed 
in  any  respect  to  invalidate  any  proceedings  which,  before  the  first  day  of  March 
next  ensuing,  shall  have  been  taken,  pursuant  to  the  direction  of  the  said  rules  of 
Michaelmas  Term  last. 

And  it  is  hereby  further  ordered,  that,  where  any  acknowledgment  duU  ^ 
made  by  any  married  woman  of  any  deed  under  and  by  virtue  of  the  ttid  9ti, 
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Infore  commissioners  appointed  under  the  said  act^  one  at  least  of  the  said  com-  H.T.  4Will.4. 
miflsioners  shall  he  a  person  who  is  not  in  any  manner  interested  iiTthe  transaction  1834. 

giving  occasion  for  such  acknowledgment,  or  concerned  therein^  as  attorney,  "TT 
solicitor,  or  agent,  or  as  derk  to  any  attorney,  solicitor,  or  agent,  so  interested  or  before  whom 
concerned.  taken. 

And  it  is  further  ordered,  that,  hefore  the  commissioners  shall  receive  such   Examination 
acknowledgment,  they,  or  in  case  one  of  them  shall  he  interested  or  concerned  of  married 
as  aforesaid,  then  such  one  of  them  as  shall  not  he  so  interested  or  concerned,  do  women, 
inquire  of  every  married  woman  separately  and  apart  from  her  hushand,  and  from 
the  attorney  or  solicitor  concerned  in  the  transaction,  whether  she  intends  to  give 
up  her  interest  in  the  estate  to  he  passed  hy  such  deed,  without  having  any  pro- 
vision made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of,  her  so  giving 
up  such  interest ;  and  where  such  married  woman,  in  answer  to  such  inquiry, 
shall  declare  that  she  intends  to  give  up  such  her  interest  without  any  provision, 
and  the  said  commissioners  shall  have  no  reason  to  douht  the  truth  of  such  decla- 
ration, and  shall  verily  helieve  the  same  to  he  true,  then  they  shall  proceed  to 
receive  the  said  acknowledgment ;  hut  if  it  shall  appear  to  them,  or  to  such  one 
of  them  as  aforesaid,  that  it  is  intended  that  provision  is  to  he  made  for  any  such 
married  woman,  then  the  commissioners  shall  not  take  her  acknowledgment  until 
they  are  satisfied  that  such  provision  has  heen  actually  made,  by  some  deed  or 
writing  produced  to  them,  or  if  such  provision  shall  ^not  have  been  actually 
made  before,  tlien  the  commissioners  shall  require  the  terms  of  such  intended 
provision  to  be  shortly  reduced  into  writing,  and  shall  verify  the  same  by  their 
signatures  in  the  margin,  at  the  foot,  or  at  the  back  thereof. 

Vide  post,  2798.  Reg.  Gen.  T.  T.  4  Will.  4. 

And  it  is  hereby  further  ordered,  that  the  affidavit  verifying  the  certificate  to  Verification  of 
be  made  pursuant  to  the  said  act,  and  which  certificate  shall  be  in  the  form  con-  certificate 
tained  in  the  said  act,  shall  [eacept  in  such  cases  where  the  acknowledgment  shall 
be  taken  elsewhere  than  in  England^  Wales,  or  Berwiek-upon'Ttpeed^  be  made  by 
some  practising  attorney  or  solicitor  of  one  of  the  courts  at  Westminster,  or  of  one 
of  the  counties  palatine  of  Lancaster  or  Durham,  and  that  in  all  cases  it  shall  be 
deposed,  in  addition  to  the  verification  of  the  said  certificate,  that  the  deponent 
\jor,  if  more  than  one  person  join  in  the  affidavit,  that  one  or  more  of  the  depo- 
nents^ knew  the  person  or  persons  making  such  acknowledgment ;  and  that,  at 
the  time  of  making  such  acknowledgment,  the  person  or  persons  making  the 
same  was  or  were  of  full  age  and  competent  understanding  ;  and  that  one  at  least 
of  the  commissioners  taking  such  acknowledgment,  to  the  best  of  his,  deponent's, 
knowledge  or  belief,  is  not  in  any  manner  interested  in  the  transaction  giving 
occasion  for  the  taking  of  such  acknowledgment,  or  concerned  therein,  as  attorney, 
solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent,  so  interested  or 
concerned  ;  and  that  the'  names  and  residences  of  the  said  commissioners,  and 
also  the  place  or  places  where  such  acknowledgment  or  acknowledgments  shall  be 
taken^  shall  be  set  forth  in  such  affidavit ;  and  that,  previously  to  such  acknow- 
ledgment being  taken,  the  deponent  had  inquired  of  such  married  woman  [^or, 
if  more  than  one,  of  each  of  such  married  women],  whether  she  intended  to  give 
up  her  interest  in  the  estate  to  be  passed,  and  also  the  answer  given  thereto ;  and 
where  any  such  married  woman,  in  answer  to  such  inquiry,  shall  declare  that  she 
intends  to  give  up  her  interest  without  any  provision,  the  deponent  shall  declare 
that  he  has  no  reason  to  doubt  the  truth  of  such  declaration,  and  he  verily  believes 
the  same  to  be  true :  and  where  any  provision  has  been  agreed  to.be  made,  the 
deponent  shall  state,  that  the  same  has  been  made  by  deed  or  writuig,  or,  if  not 
su; tually  made  before,  that  the  terms  of  the  intended  provision  have  been  reduced 
into  writing,  which  deed  or  writing  he  verily  believes  has  been  produced  to  the 
said  judge  [master,  or  commissioners]. 

And  it  is  hereby  further  ordered,  that  the  affidavit  shall  state  the  parish  or  Form  of 
several  parishes,  or  place  or  several  places,  and  the  county  or  counties  in  which  affidavit. 
the  sevml  premises  wherein  such  married  woman  shall  appear  to  be  interested, 
shall  by  deed  be  described  to  be  situate. 
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H.T.4WiLt.4. 

18S4. 


When  and  to 
whom  cer- 
tificates to  be 
deliyered. 


Office  feeik 


Fees. 


And  it  is  hereby  Airther  ordered,  that  the  ai&davit  ahill  be  in  the  fonnhereoita 
annexed,  talked  to  sach  yarifttionB  as  the  circamstanoes  of  the  ease  diall  raider 
necessary,  or  such  affidavit  may  be  made,  where  it  is  found  oonvenieDt,  by  ooe  tf 
the  said  commissiohers,  with  such  variation  in  the  form  thereof,  as  shiH  be  neea- 
sary  in  thafbehalf. 

In/e  SeholJUid  (3  Bing.  N.  C.  893. )  Chief  Justice  Tindal  observed,  *<  Thee  cm  be 
little  doubt  the  primary  intention  of  the  court  was,  that  when  a  married  womn  k- 
knowl edged  a  deed,  she  should  do  it  under  the  sanction  of  two  commisnoaen  and  a 
practising  attorney,  and  I  remember  that  some  professional  men  at  first  thongfat 
credence  should  be  given  to  the  commissioners  without  calling  on  them  to  mike  n 
affidavit;  afterwards,  upon  some  inconvenience  occurring,  it  was  thought,  that  one  of 
the  commissioners,  if  a  practising  attorney,  might,  where  it  was  convenient,  make  tk 
affidavit.  I  can  put  no  other  construction  on  the  words  *  such  affidavit  may  be  made, 
where  it  is  found  convenient,  by  one  of  the  said  oommisaionen;*  and  therefore  dnrak 
should  be  made  absolute.** 

And  it  is  hereby  further  ordered,  that  the  certificates  and  affidavits  verifjia; 
the  same  shall,  witliin  one  month  from  the  making  the  acknowledgment,  be  de- 
livered to  the  proper  officer  appointed  under  the  said  act ;  and  that  the  oSor 
shall  not  after  that  time  receive  the  same  without  the  direction  of  the  court  art 
judge. 

And  it  is  hereby  further  ordered,  that  the  fees  or  charges  to  be  paid  for  the 
copies  to  be  delivered  by  tbe  clerks  of  the  peace,  or  their  deputies,  or  by  tbe 
officer  of  the  said  court,  and  for  taking  acknowledgments  of  deeds,  and  for  eunii- 
ing  married  women,  and  for  the  proceedings,  matters,  and  things  required  bj  tke 
said  act  to  be  had,  done,  and  executed,  for  completing  and  giring  eflect  to  vA 
acknowledgments  and  examinations,  shall  be  as  follows : — 

To  a  judge  or  master  for  taking  the  acknowledgment  of  every  married 
woman,  of  which  ?'•  6<i.  will  be  paid  in  the  case  of  a  judge  to  his 
clerk,  and  the  residue  thereof  will  be  paid  over  to  the  treasury  ;  and 
in  the  case  of  a  master,  tlfe  whole  will  be  paid  over  to  the  treasury, 
or  the  fee  fund  account  of  the  court  of  Chancery. 

To  the  two  perpetual  commissioners  for  taking  an  acknowledgment 
of  every  married  woman,  when  not  required  to  go  further  than  a 
mile  from  their  residence,  being  1 3«.  4^.  for  each  commissioner    - 

To  each  commissioner,  when  required  to  go  more  than  one  mile,  but 
not  exceeding  three  miles,  besides  his  reasonable  travelling  ex- 
penses. --.---- 

To  each  commissioner,  where  tbe  distance  required  shall  exceed  three 
miles,  besides  his  reasonable  travelling  expenses  -  .  - 

To  the  clerk  of  the  peace,  or  his  deputy,  for  every  search     - 

To  the  same  for  every  copy  of  a  list  of  commissioners,  provided  such 
list  shall  not  exceed  the  number  of  100  names    - 

To  the  same,  for  every  further  complete  number  of  50  names,  an 
additional       -.....- 

To  the  officer  of  every  search       ..... 

To  tbe  same  for  every  official  copy  of  the  certificate 

To  the  same  for  every  official  copy  of  a  list  of  commissioners,  provided 
such  list  chall  not  exceed  the  number  of  100  names 

To  tbe  same  for  every  further  complete  number  of  50  names  addi 
tional  ...... 

To  the  same  for  preparing  every  special  commission,  including  a  fee  of 
5s.  to  the  clerk  of  the  chief  justice  or  other  judge  for  the  fiat 

To  the  same  for  examining  the  certificate  and  affidavit,  and  filing 
and  indexuig  the  same,  as  required  by  the  said  act  of  the  ^d  & 
4th  Will.  4.  c.  74.      - 
Vide  pott,  2798.   Reg.  Gen.  T.  T.  4  Will.  4. 

And  it  is  hereby  further  ordered,  that  the  fees  and  charges  to  be  pai<i  ^ 
the  entries  of  deeds  required  by  the  said  act  to  be  entered  on  the  court  roDs » 
manors,  and  for  the  indorsements  thereon,  and  for  taking  the  consents  of  the  p*" 
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tecton  of  settlements  of  land  held  by  copy  of  court  roll,  where  such  consents    H.T.4Will,4. 
shall  not  be  given  by  deed^  and  for  taking  surrenders,  by  which  dispositions  shall  ^^^^' 

.be  made  under  the  said  act,  by  tenants  in  tail  of  lands  held  by  copy  of  court  roll,         " 
and  for  entries  of  such  surrenders,  or  the  memorandums  thereof,  on  the  court 
rolls,  shall  be  as  follows :  — 

£    8.     d. 
For  the  indorsements  on  the  deed  of  tlie  memorandum  of  production, 

and  memorandum  of  entry  on  court  rolls,  to  be  signed  by  the  lord 

steward  or  deputy  steward,  each  indorsement  of  memorandum  5«. 

together  -  -  -  -  -  -  -0  10     0 

For  the  entries  on  the  court  rolls  of  deeds,  and  the  indorsements 

thereon,  at  per  folio  of  72  words  -  - 

For  taking  the  consent  of  each  protector  of  settlement  of  lands 
For  taking  the  surrender  by  each  tenant  in  tail  of  lands 
For  entries  of  such  surrender,  or  the  memorandums  thereof,  on  the 

court  rolld,  at  per  folio  of  72  words        -  -  -  -     0     0     6 

J'orm  of  Affidavit  verifying  the  Certificate  of  Acknowledgment  taken  in  pursuance  Form  of 

of  the  Act  qf  Parliament,  to  be  made  by  some  practising  Attorney  or  Solicitor,  aflSdavit  verify- 

and  to  be  sworn  before  a  Judge  of  the  Court  of  Common  Pleas,  or  a  CommiS"  '"J?  ****  ^'■• 

simer  appointed  for  taking  Affidavits  in  the  said  Court.  tificate  of  ac- 


0     0 

6 

0  13 

4 

0  13 

4 

In  thb  Common  Pleas. 

A.  B.  of ,  in  the of  — — ,  gentleman,  one  of  the  attorneys  [^or, 

BoUcitors]  of  the  court  of ,  maketh  oath  and  saith,  that  he  knows ,  the 

wife  of  — ,  in  the  certificate  hereunto  annexed  mentioned,  and  that  the  acknow- 
ledgment therein  mentioned  was  made  by  the  said  ,  and   the  certificate 

signed  by  the  judge  [or,  master,  or,  by  A.  B.  of  &c.  and  C.  D.  of  &c.,  the 
commissioners  in  the  said  certificate  mentioned^  on  the  day  and  year  therein 

mentioned,  at ,  in  the of ,  in  the  presence  of  this  deponent,  and 

that  at  the  time  of  making  such  acknowledgment  the  said was  of  full  age, 

and  competent  understanding,  and  that  the  said knew  the  said  acknowledg- 
ment was  intended  to  pass  her  estate  in  the  premises,  respecting  which  such 
acknowledgment  was  made  [And  this  deponent  further  saith,  that  to  the  best 
of  this  deponent's  knowledge  and  belief,  neither  of  the  said  commissioners  is 
(or  the  said  A.  B.,  or  the  said  C.  D.,  one  of  the  said  commissioners,  is  not)  in  any 
manner  interested  in  the  transaction  giving  occasion  for  such  acknowledgment,  or 
concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
aolicitor,  or  agent,  so  interested  or  concerned]  :  And  this  deponent  further  saith, 
that,  previous  to  the  said  ■  (the  married  woman)  making  the  said  acknow- 
ledgment, he,  this  deponent,  inquired  of  the  said (the  married  woman) 

[or,  {/*  more  than  one,  of  each  of  them  the  said and  ■         (the  married 

women )3,  whether  she  intended  to  give  up  her  interest  in  the  estates  in  respect  of 
which  such  acknowledgment  was  taken,  without  having  any  provision  made  for 
her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  up  her  interest 
in  such  estates,  and  that,  in  answer  to  such  inquiry,  the  said (the  mar- 
ried woman)  declared,  that  she  did  intend  to  give  up  her  interest  in  the  said 
estates,  without  having  any  provision  made  for  her  in  Ueu  of,  or  in  return  for,  or 
in  consequence  of  her  so  giving  up  such  her  interest ;  of  which  declaration  of  the 

said (the  married  woman)  this  deponent  has  no  reason  to  doubt  the  truth, 

and  verily  believes  the  same  to  be  true,  or  declared  that  a  provision  was  to  be 
made  for  her  in  consequence  of  her  giving  up  her  interest  in  the  said  estates : 
And  this  deponent  further  saith,  that,  before  her  acknowledgment  was  so  taken, 
he  was  satisfied,  and  does  now  verily  believe,  that  such  provision  has  been  made 
by  deed  or  writing,  or  that  the  terms  thereof  have  been  reduced  into  writing,  and 
that  such  deed  or  writing  has  been  produced  to  the  said  judge  [master,  or  com- 
missionen] :  And,  lastly,  this  deponent  saith,  that  it  appears  by  the  deed,  acknow- 
ledged by  the  said (the  married  woman),  that  Uie  premises  wherein  she  is 

stated  to  be  interested  are  described  to  be  in  the  parish  or  pkce  of lor,  pa. 


knowledgmenL 
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H.  T.4  Will. 4.  riihes  or  places  of  — —.  and "],  in  the  oonnty  of [or,  counties  of  — , 

'^^^  at  the  ease  may  be"].     Sworn^  Stc 

N.  B.  "  Whe»  tii€  vihoU  of  the  facta  eanmot  be  epokem  to  by  one  dtpement,  9afial6m»  mtf 
be  made  to  etutbU  more  than  one  deponent  to  etate  their  rtapecHve  parte  qfdu  affidnu. 


T.  T.  4  Will.  4  V.  Trinxtt  Tbbm,  4  Wiix.  4.  1834. 

1834. 

V  rification  of         ^^  ^^  ordered,  that  from  and  after  the  last  day  of  this  term,  where  sadi  pirii 
certificate.  ^^  ^  affidavit  Terif  jing  the  oertificate  of  acknowledgment,  taken  in  pnmuooe  of 

the  late  act  of  parliament  respecting  fines  and  recoveries^  as  state  "  the  deponent'i 

knowledge  of  the  party  making  the  acknowledgment  and  her  being  of  fall  ige," 

cannot  he  deposed  to  hy  a  commissioner^  or  by  an  attorney  or  solicitor^  the  suk 

may  be  deposed  to  by  some  other  person,  whom  Uie  person  before  whom  the  dB* 

davit  shall  be  made  shall  consider  competent  so  to  do. 
Fees  on  ac-  And  it  is  i\irther  ordered,  that  where  more  than  one  married  woman  daD, 

knowledgment.   at  the  same  time,  acknowledge  the  same  deed,  respecting  the  same  property,  tk 

fees  directed  by  the  said  rules  to  be  taken,  shall  be  taken  for  the  first  adokow- 

ledgment  only. 

And  the  fees  to  be  taken  for  the  other  acknowledgment  or  ackuowledgmenti, 

how  many  soever  the  same  may  be,  shall  be  one  half  of  the  original  fees ;  unI  » 

also,  where  the  same  married  woman  shall,  at  tiie  same  time,  acknowledge  mae 

than  one  deed  respecting  the  same  property. 

And  where,  in  either  of  the  above  cases,  there  shall  be  more  than  one  »• 

knowledgment,  all  such  acknowledgments  may  be  included  in  one  oertifictte  ud 

affidavit. 

In  every  case,  the  acknowledgment  of  a  lease  and  rekaae  shall  be  considefed 

and  paid  for  as  one  acknowledgment  only. 


M.T.  5WILL.4. 

1834. 


VI.  Michaelmas  Term,  5  Will.  4.  1834. 

Whereas  inconvenience  hath  arisen  by  reason  of  the  attorneys  practiang  in  ths 
Attorneys  to  court  not  having  made  any  entry  of  their  admiaaioD  aa  attomeys,  and  of  the  viBt% 
enter  their  ad-  ^^  ^  ^^^  annual  certificates  in  the  book  kept  for  that  purpose  by  the  dedtf 
mi.«iHi.ye.riy.  ^e  warranto: 

And  whereas,  by  the  custom  and  rules  of  this  court,  every  attorney  on^t  tt 
pay  to  the  clerk  of  the  warranto,  or  his  deputy,  his  termsge  fees,  being  eigb- 
pence  in  every  term,  one  moiety  of  which  forms  the  fund  for  the  support  of  ^ 
criers  of  this  court : 

And  whereas  complaint  hath  been  made  to  us,  that  of  late  such  paymeil^ 
have  been  much  neglected : 

It  is  ordered,  that  every  person  admitted  an  attorney  of  this  coart,  o^ 
having  already  entered  such  his  admission,  and  also  every  attorney  hereafter  to  Ik 
admitted,  shall  henceforth  enter  his  admission,  and  shall  cause  his  annual  coti- 
ficate  to  be  on  or  before  the  first  day  of  Easter  Term  in  every  yesr,  entered  vidi 
the  said  clerk  of  the  warranto,  which  entries  shall,  in  all  cases  where  the  annnil 
certificate  has  been  already  entered  in  one  of  the  courts,  be  made  without  fee  ff 
reward,  and  shall  at  the  same  time  pay  and  discharge  all  his  arrears  of  temu^ 
fees. 

Vide  stot  1  &  2  Vict  c.  45.  s.  3. 


T.T.7W1LL.4. 
1837. 

Office  hours. 


VII.  Trinity  Term,  7  Will.  4.  1837. 

It  is  ordered,  that,  from  and  after  the  last  day  of  this  present  Trinity  Tenn,  iB 
the  offices  (the  secondaries'  excepted)  be  open  in  term  from  eleven  in  the  foroiooo 
until  five  in  the  afternoon,  and  not  in  the  evening ;  and  that  the  secondaries' offff 
be  open  in  term  from  eleven  in  the  forenoon  until  three  in  the  afternoon,  tf» 
from  six  o'dock  until  eight  o'clock  in  the  evening ;  and  that  in  the  vacatiott  au 
the  offices  be  open  from  eleven  in  the  forenoon  until  three  in  the  aftemooDi  ex(fp< 
between  the  iOth  day  of  August  and  the  24th  day  of  October,  when  they  are  i^ 
be  open  from  eleven  in  the  forenoon  until  two  in  the  afternoon  only. 


THE  NEW  RULES.  2799 

8.  Hilary  Tbrm,  1  Vict.  1838.  H.  T.  l  Vict. 

18S8 

It  is  ordered,  that,  on  and  after  the  first  day  of  next  Easter  Term,  every 
nde  for  judgment,  as  in  case  of  a  nonsuit  afker  peremptory  undertaking  and  default,  jj^^^^*  V*^ 
shiU  be  absolute  in  the  first  instance.  g„j^ 

It  is  also  ordered,  that,  from  and  after  the  last  day  of  this  present  Hilary  'w^^rrants  of 
Tenn,  it  shall  not  be  necessary  to  file  warrants  of  attorney  to  prosecute  or  defend  attorney, 
previous  to  or  at  the  time  of  signing  interlocutory  or  final  judgment,  or  at  any 
stage  of  the  cause* 

It  is  also  further  ordered,  that,  from  and  after  the  last  day  of  this  term,  all  Judgments 
judgments  may  be  signed  on  the  morning  after  the  day  on  which  the  time  for  ^^^^  signed, 
pleading  has  expired.  • 

It  is  also  further  ordered,  that,  on  and  after  the  first  day  of  this  next  Easter  Judgment 
Term,  every  motion  for  judgment  against  the  casual  ejector  or  ejectment  in  against  tbe 
London  and  Middlesex,  may  be  made  on  any  day  during  the  term.  casual  ejector. 

It  is  ordered,  that,  from  and  after  the  first  day  of  this  present  term,  every  Supersedeas, 
rule  or  order  of  a  judge  directing  the  discharge  of  the  defendant  out  of  custody 
upon  special  bail  being  put  in  and  perfected,  shall  also  direct  a  supersedeas  to 
issue  forthwith. 

In  the  Queeu*s  Bench  in  town  causey  no  supersedeas  is  necessary,  for  the  rule  of  al- 
lowance directs  the  marshal  to  discharge  the  prisoner.  In  the  Common  Pleas  and 
Exchequer,  whether  tbe  defendant  be  in  custody  of  the  warden  of  the  Fleet  or  of  the 
sheriff*,  and  in  tbe  Queen's  Bench,  where  the  defendant  is  in  custody  of  the  sherifi', 
a  supersedeas  issues,  the  rule  of  allowance  being,  in  tbe  two  latter  courts,  the  authority 
for  the  officer  to  sign  the  writ.     Jervis's  New  Rules,  33. 

S.  EXCHEQUER  CHAMBER,  p.  2799- 

MiOHAELMAS    TbBM,  2  WlLL.  4.  1883.  M.T.2WlLL.4. 

It  is  ordered,  that  henceforth  the  costs  of  proceedings  upon  writs  of  error,   '^^^* 
from  the  court  of  Exchequer  to  this  court  be  taxed  and  allowed  by  the  master  of  Taxation  of 
the  court  of  Exchequer.  cosU  in  error. 

4.  QUEEN'S  BENCH,  pp.  2799— 2800. 

I.  Eabteb  Tk&ii,  1  Will.  4.  1831.  E.T.I  Will.  4. 

It  is  ordered,  that,  instead  of  the  words  "the  month  of  Easter,  or  morrow  ^^^^* 
of  All  Souls,"  contained  in  the  rule  of  this  court  of  Easter  Term^  in  the  fifth  year  Pleading  by 
of  King  William  and  Queen  Mary^  for  regulating  the  proceedings  upon  de-  ?"«>■«**• 
darations  delivered  to  prisoners  in  gaol^  the  words  "  thirteenth  day  of  Easter 
Term^  and  thirteenth  of  Michaelmas  Term^*'  be  respectively  substituted,  unless 
each  thirteenth  day  should  happen  to  be  a  Sunday,  and  then^  that  the  fourteenth 
days  of  those  terms  respectively  be  substituted. 

II.  MiOHAELMAS  Term,  3  WiLL.  4.  1832.  M.T.3W1LL.4. 

It    la  ordered^  that  all  writs  of  summons,  distringas^  capias,  and  detainer,  ^f^^; 
issued  in  the  county  of  Middlesex,  shall  be  issued,  signed,  and  sealed  by  the  ^*2i  *"*^  *°ts 
si^er  of  tbe  bills  of  Middlesex,  and.  that  all  such  writs,  issued  in  any  other  ^      ^ 
county,  shall  be  issued  and  signed  by  the  signer  of  the  writs  in  the  King's  Bench 
office^  and  sealed  by  the  sealer  of  the  writs  until  further  orders. 

III.  Tbinity  Tbbu,  7  Will.  4.  1837.  T.T.  7  Will.  4. 

It  is  ordered,  that,  from  and  after  the  last  day  of  this  term,  all  the  offices  ^^^'^' 
(the  rule  office  excepted)  be  open  in  term  time  from  eleven  in  the  forenoon  till  Office  hours. 
five  in  the  afternoon,  and  not  in  the  evening. 

And  that  the  rule  office  be  open  in  term  time  from  eleven  in  the  forenoon  till 
Ifaree  in  the  afternoon,  and  from  six  till  eight  in  the  evening. 

And  that  all  the  offices  be  open  in  vacation  from  eleven  in  the  forenoon  till 
ifaree  in  the  afternoon,  except  between  the  10th  day  of  August  and  the  24th  day 
»f  October,  when  they  shall  be  open  from  eleven  in  the  forenoon  till  two  in  the 
fcftemoon  only. 
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T.T.7WiLi»4. 
18S7. 

Fe«8  on  filing 
8herifr*8  return 
in  vacation. 

Abolishing  fees 
for  keys  of 
treasury  during 
office  hours. 


H.  T.  1  Vict. 
18S8. 

Practice  in 
ejectment. 


M.  T.  S  Vict. 
1839. 

Name  of 
relator  in  a  qtto 
warranto  in- 
formation to  be 
mentioned. 


E.  T.  3  Vict. 
1840. 

Applicants  for 
admission  as 
attorneys. 


Whereas,  by  the  practice  of  this  court,  sherifis  may  now  be  required  to  file 
writs  with  their  returns,  as  well  in  vacation  as  in  term  time ;  and  upon  all  writs 
filed  in  vacation  an  extra  charge  of  5s,  lOd.  is  paid  for  keys  of  the  treasury: 
and  whereas^  the  hke  charge  of  5s.  lOd,  is  also  paid  upon  all  searches  made  in 
vacation  for  writs  so  filed,  and  upon  all  copies  of  such  writs  or  returns  thereof: 
it  is  ordered,  that,  from  and  after  the  last  day  of  this  present  term,  nich  extra 
charge  of  5s.  lOd.  be  discontinued  upon  all  writs  filed  by  sherifis  in  vacation,  and 
all  searches  for  such  writs,  and  all  copies  thereof,  or  of  returns  thereto ;  and 
that,  hereafter,  in  vacation,  such  writs  may  be  filed  by  sherifis,  and  searches 
made  for  the  same,  and  copies  of  such  writs  and  returns  thereto  made  and 
ohtained  without  payment  of  the  said  extra  charge  of  5s.  lOd. 

IV.  HiLABT  Tbbm,  1  ViOT.  1838. 

Whereas,  by  the  practice  of  this  court  in  all  actions  of  ejectment,  it  is  ne- 
cessary that  the  plea  and  consent  rule  should  he  filed  at  the  chambers  of  one  of 
the  judges  of  the  same  court. 

It  is  hereby  ordered,  that,  from  and  after  the  last  day  of  this  present  term,  the 
said  practice  he  discontinued,  and  in  all  such  actions^  the  plea,  with  the  consent 
rule  annexed  thereto,  he  delivered  in  like  manner  as  pleas  in  other  actions,  the 
defendant's  appearance  being  first  entered  with  the  proper  officer,  as  heretofbre. 

V.  Michaelmas  Tebx,  3  Vict.  1839, 

It  is  ordered,  that  no  rule  be  hereafter  granted  for  filing  any  informatioii  ia 
the  nature  of  a  quo  warranto,  unless,  at  the  time  of  moving,  an  aflEidavit  be  pts- 
duced  by  which  some  person  or  persons  shall  depose  upon  oath,  that  saefa  motioa 
is  made  at  his  or  their  instance  as  relator  or  relators ;  and  that  such  person  or 
persons  shall  be  deemed  to  be  the  relator  or  relators  in  case  such  rale  shall  he 
made  absolute,  and  shall  be  named  as  such  relator  or  relators  in  such  information 
in  case  the  same  shall  be  filed,  unless  this  court  shall  otherwise  order. 

VI.  Easter  Term,  SViot.  1840. 

It  is  ordered,  that  every  person  who  shall  intend  to  apply  for  admission  as 
an  attorney  of  this  court,  and  who  shall  not  have  been  admitted  an  attorney  or 
solicitor  of  any  other  court,  shall  (instead  of  the  notices  required  by  the  role  of 
Trinity,  31  Geo.  3.,  but  in  addition  to  the  notices  to  be  given  to  the  examiner^ 
masters,  &c.,  as  required  by  rule  of  Hilary,  6  Will.  4.  1886,  read  in  all  the 
courts),  for  the  space  of  one  full  term  previous  to  the  term  in  which  he  shall 
apply  to  be  admitted,  enter,  or  cause  to  be  entered,  in  two  books  to  be  kept  for  that 
purpose,  one  at  the  chambers  of  the  lord  chief  justice  of  this  court,  and  the  odier 
at  die  chambers  of  the  other  judges,  his  name  and  place  or  places  of  abode,  and 
also  the  name  or  names  and  place  or  places  of  abode  of  the  attorney  or  attorneys 
to  whom  he  shall  have  been  articled :  And  it  is  further  ordered,  that  a  printed 
copy  of  the  list  of  admissions  be  stuck  up  in  the  Queens  Bendi  office^  and  at 
the  judges'  hall  or  chambers  in  Rolls'  Gardens:  And  it  is  further  ordsbed,  that 
any  person  applying  to  be  re-admitted  an  attorney  of  this  court  shall  {instead  sf 
the  notices  now  required),  three  days  at  the  least  previous  to  the  first  day  of  the 
term  on  the  last  day  of  which  he  intends  to  apply  to  be  re-admitted,  leave  at  the 
office  of  the  masters  of  this  court  a  notice  in  writing,  containing  his  name  and 
place  or  places  of  abode  for  the  last  preceding  twelve  months  ;  and  that,  before 
the  said  first  day  of  term,  he  shall  enter,  or  cause  to  be  entered,  in  the  two 
before-mentioned  books,  a  like  notice,  and  shall,  at  the  same  time,  cause  to  be 
filed  the  affidavit  upon  which  he  seeks  to  be  re-admitted,  at  die  office  of  the 
masters  aforesaid,  and  a  copy  thereof  left  at  the  chamb^  of  the  lord  chief 
justice  of  the  court  of  Queen's  Bench  :  And  it  is  further  obdbbbd,  that  the 
masters  reduce  such  notices  of  re-admission  into  alphabedcal  order,  and  add  the 
same  to  the  list  of  admissions. 

[A  similar  order  to  the  foregoing  was  made  in  the  Exchequer,  T.  T.  S  Vict.  1840^ 
excepting,  that  "  Hilary,  3  Vict."  was  substituted  for  •«  Trinity,  31  Geo.  S.,"  ••  chief 
baron  and  barons"  for  « chief  justice  and  justices,**  **  Exchequer  Office  of  FIch** 
for  «  Queen*8  Bench  Office,**  and  the  words  « instead  of  the  notices  now  rcqmred* 
omitted. 


THE  NEW  RULES.  28Qi 

5.  QUEEN'S  BENCH,  COMMON  PLEAS,  AND  EXCHEQUER, 

pp.  2801—2872. 

L  Trinity  Term,  1  Will.  4.  1831.  T.  T.l  Will.  4. 

1831 

It  is  ordered,  that  a  defendant  may  Justify  bail  at  the  same  time  at  which  * 

they  arc  put  in,  upon  giving  four  days'  notice  for  that  purpose,  before  eleven  -yj^fi^^t  the 
o'clock  in  the  morning,  and  exclusive  of  Sunday.   That  if  the  plaintiff  is  4e8irou8  \^g^  ^^^^q  ^ 
of  time  to  inquire  after  the  bail,  and  shall  give  one  day's  notice  thereof,  as  afore-  which  they  are 
said,  to  the  defendant,  his  attorney  or  agent,  as  the  case  may  be,  before  the  time  put  in. 
appointed  for  justification,  stating  therein  what  further  time  is  required,  such 
time  not  to  exceed  three  days  in  the  case  of  town  bail,  and  six  days  in  the  case  of 
country  bail,  then  (unless  the  court  or  a  judge  shall  otherwise  order)  the  time  for 
putting  in  and  justifjring  bail  shall  be  postponed  accordingly,  and  ail  proceedings 
shall  be  stayed  in  the  meantime. 

Vide  ant^  1876—1278.  tiu  AaRsar  Foa  Dxn.    Stat  1  &  2  Vict  c  110. 

Notice  of  boil  may  be  given  in  three  wayB :  —  1.  The  old  notice  of  bail  having  been  put 
in.  S.  The  like  notice  with  an  affidavit  of  sufficiency  with  a  view  to  the  costs  of  justifi- 
cation. 8.  The  notice  under  this  rule  of  putting  in  and  perfecting  boil  at  the  same 
time,  which  is  a  four  days'  notice,  exclusive  of  Sunday.  It  was  intended  by  the  latter 
notice,  founded  on  this  rule,  to  give  further  fiudlity  to  the  defendant,  and  not  to  deprive 
him  of  any  advantage  which  ^  then  had.  The  rule  therefore  docs  not  apply  to 
prisoners,  who  may  still,  as  before  the  rule,  put  in  and  justify  bail  at  the  same  time  upon 
a  two  days'  notice  ( Jervb's  New  Rules,  39.  Domes  v.  Grey,  2  C.  &  J.  509.  xiig's 
bail,  1  Dowl.  P.  C.  509.) ;  nor  to  added  baiL  JPbry'j  bail,  2  C.  &  J.  475.  I  Dowl. 
P,  C.  564.    Xejf  V.  M*Intyre,  2  M.  &  W.  347.     5  DowL  P.  C.  453. 

But  the  prisoner  must,  in  his  notice,  describe  himself  as  a  prisoner  (CreigfUon's  bail, 
I  DowL  P.  C.  609.  Pool^sbaU,  8  M.  &  W.  312.  BuUetC$  bail,  3  Dowl.  P.  C  422.}, 
or  shew  that  he  is  in  custody.    Frith*s  bail,  2  ibid.  229. 

S.  And  it  is  further  ordered,  that  every  notice  of  bail  shall,  in  addition  Notice  of  bail 
to  the  descriptions  of  the  bail,  mention  the  street  or  place,  and  number  (if  any),  to  state  bail's 
-where  each  of  the  bail  resides,  and  all  the  streets  or  places,  and  numbers  (if  any),  '^l^^? 
in  which  each  of  them  has  been  resident  at  any  time'  within  the  last  six  months,  ^  mont^  &c. 
and  whether  he  is  a  housekeeper  or  freeholder. 

Country  and  town  bail  (Anon.  }  Dowl.  P.  C.  259.)  are  included  in  the  foregmog  rule. 

The  plaee  of  residence  of  the  bail  during  the  last  six  months  must  appear  in  the  notice  of 
justification,  and  the  description  of  the  bail  must  be  given  in  the  same  manner  as  in 
the  notice  of  bait     Welsh  v.  Lywood,  1  Bing.  N.  C.  258. 

The  names  of  the  bail  must  be  stated  with  accuracy:    thus,  where  "Francis"  was   Names  of  baiL 
written  *'  Frances"  the  notice  wss  holden  bad.     Anon.  1  Moore,  126.    And  where  the 
initial  only  of  one  of  the  two  christian  names  of  a  bail  was  given,  Mr.  Justice  Cole- 
ridge intimated,  that  the  notice  was  bad,  but  allowed  the  bail  to  justify  on  payment  of 
^        costs.     WhiU^s  ^  2  H.  fr  W.  134.     Jervis's  New  Rules,  40. 

If  the  description  be  such  as  to  mislead  the  plaintifi^  or  if  fraud  be  apparently  intended,   Where  the  de- 
the  defendant  will  be  held  to  a  strict  pnMf  of  his  description ;  thus,  if  an  attorney's  gcription  is  such 
clerk  or  a  porter  be  described  as  gentlemen,  the  notice  of  bail  may  be  treated  as  a  nullity  ng  |o  mjgipy^, 
(^FenUm  v.  Ruggles,  I  B.  &  P.  356.);  but  if  a  misdescription  be  the  result  of  acci- 
dent, or  one  not  likely  to  mislead,  and  no  prejudice  result  therefrom  to  the  plaintiff, 
the  defendant  will  be  allowed  to  rectify  his  error. 

IVhere  one  of  the  bail,  carrying  on  the  business  of  a  Scotch  ale  agent,  was  described  in  the   'prade  or 
notice  of  bail  as  a  "  gentleman,"  it  was  held  to  be  a  substantSd  misdescription.   Fkm-  jny^berj 
nUn^s  baO,  1  C.  &  M.  11 1.     And  «  manufacturer"  has  been  likewise  decided  to  be  a      ' 
bad  description.    Feamley*s  bail,  1  Dowl.  P.  C.  40. 

But  a  clerk  in  the  post-office  (Woodw,  Rmf,  2 ibid.  692.),  or  a  clerk  in  the  custom- 
bouse  (Jnon,  1  Cbitt.  492.  n.),  may  be  described  as  gentlemen.  **  Yeoman"  is  a 
good  description  of  a  bail.  Lans^*s  bail,  SDow\.  P.  C.  SS,  And  «  A.  B.  of  No.  21. 
Tokenhouse  Yard,  in  the  dty  of  London,  clerk  to  C.  D.  of  the  same  place,"  has 
been  holden  sufficiently  descriptive  of  a  deponent  in  an  affidavit.  Cooper  v.  FoBces, 
1  M.  &  O.  942. 

The  objection  to  a  notice  of  bail,  that  the  number  of  the  street  is  not  stated,  must  be  taken  Number  of  the 
Sn  the  first  instance ;  but  it  will  be  waved  by  obtaining  time  to  inquire,  unless  it  be  bouse  or  street 
sworn,  that  the  baiPs  residence  cannot  be  found.     Foster*s  bail,  2  Dowl.  P.  C  586.  in  which  the 

In  Mtiir  V.  Smith  (2  Tyrw.  742.)  Mr.  Baron  Bayley  allowed  the  baU  to  justify  upon  bail 
pa]rnient  of  costs,  where  the  number  of  the  house  of  one  of  the  bail  had  been  omitted,  but 
the  bail  had  been  found,  and  were  not  opposed  on  any  other  ground.     Where  a  bail 
has  two  places  of  residence  it  is  not  necessary  to  mention  Iwtik      Anon,  I  Qowl. 
F.  C.  159.     Forteseue's  baO,  2  ibid.  541. 
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Timeofra. 
lidence. 


Houtekeeperor 
frediolder. 


But  the  rendence  itatcd  must  be  the  actual  and  not  the  comtructive  readence  of  thebiil 

for  the  last  »x  months,  because  the  object  of  the  notice  is  to  enable  the  plaintiff  to  fid 

the  bail ;  and  therefore,  where  a  bail  had  a  cottage  at  Streathani,  bat  for  the  tbeo  Int 

three  months  had  resided  in  the  Strand,  and  the  residence  at  Streatham  vti  odIj 

mentioned  in  the  notice,  it  was  holden  insufficient.      Thonuon  ▼.  SmUkt  1  DowL 

P.  C.  340. 
A  notice  of  bail  describing  them  as  of  a  parish  mereljr,  will  answer.     Treatmt  hd, 

2  ibid.  670. 
The  name  of  a  township,  without  the  name  of  a  street,  stated  to  be  in  a  ceitaia  pnk 

named  in  the  notice  of  bail,  is  unobjectionable.     Ibid. 
It  is  requisite  to  state  affirmatively,  that  the  bail  have  resided  during  the  last  six  bosAi 

at  the  places  mentioned  in  the  notice.    HoQin^t  bail,    5   ibid.  SSa     Bot  it  ii  b4 

necessary,  that  the  bail  should  sleep  in  the  house  described  in  the  notice  ef  bsil,  if  k 

can  be  found  there.     TkomtofC»  btil,  1  ibid.  497. 
In  Johnton's  bedi  (ibid.  438.),   where  the  notice  described  the  bail  to  have  wiAii 

the  last  six  months  resided,  &c.,  it  was  held  bad ;  but  in  Wantt  bail  (1  C  &M.fit 

1  DowL  P.  C.  596.)  a  similar  defect  was  holden  to  be  cured  by  the  sifidsnt  rf 

justification,  which  stated,  that  the  bail  had  reaided  at  the  place  named  for  the  brtn 

months. 
An  affidarit  in  justification  of  bail  omitting  to  disclose  their  residence,  is  insufficwst,  sot' 

withstanding  the  plaintiff  does  not  appear  to  oppose.     Welsh  v,  Lywood,  1  Biog.  N.  C 

S58. 
The  bail  must  be  described  in  the  notice  as  housekeepers  or  freeholders,  notwidlBuhl 

the  notice  be  accompanied  by  an  affidavit,  in  which   they  are  properly  dacribti 

Anon.  1  Dowl.  P.  C  161. 
But  a  defect  in  the  notice,  as  omitting  to  describe  the  bail  as  householders  or  rreehddeni 

will  not  render  the  notice  a  nullity,  and  entitle  the  plaintiff  to  sign  judgment,  bot  Ik 

objection  should  be  made  when  the  bail  appear.    Bell  v.  Foster,  8  Bing.  334.  1  Dp«L 

P.  C  871.     Bex  V.  Middlesex  (Sheriff  of),  I  C.  &  M.  482. 
Keeping  a  brothel  is  not  of  itself  a  ground  for  rejecting  bail.      Govgfi*s  bdl,  S  Ik*i 

P.  C.  320. 
*<  Householder*'  is  not  a  sufficient  description.     Awm,  1  itrid.  127. 
Where  the  bail,  being  a  freeholder  and  not  a  housekeeper  was  described  as  a  boiiaekeepa^ 

be  was  rejected  by  Mr.  Justice  Littledale.      Wilson's  bail,  2  ibid.  431. 
A  lodger  in  England,  posses^  of  a  house  in  Scotland  (1  ibid.  61. ),  or  the  domestic ienii< 

of  a  foreign  ambassador  (Lod^s  bail,  ibid.  124.),  or  a  leaseholder,  not  a  househoMerir 

a  freeholder,  cannot  justify  as  bail.     Smithes  baU,  ibid.  1. 


Liability  of 
plaintiff  and 
defendant  for 
the  costs  of 
justifying  or 
opposing  bail. 


When  the 
plaintiff  will 
have  to  pay  the 
costs. 


3.  And  it  is  further  ordered,  that  if  the  notice  of  bail  shall  be  lecon- 
panied  by  an  affidavit  of  each  of  the  bail,  according  to  the  form  hereto  subjoined 
and  if  the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such  bail  are  lUofei) 
pay  the  costs  of  justification  ;  and  if  such  bail  are  rejected,  the  defendants  sbil 
pay  the  costs  of  opposition,  unless  the  court,  or  a  judge  thereof,  shall  otherva^ 
order. 

This  rule  has  no  effect  upon  the  actual  justification  of  the  bail,  bot  was  merely  ib^''^ 
by  giving  the  plaintiff  full  particulars  of  the  bail,  and  ample  opportunity  of  iiiqM"'^ 
into  their  circumstances,  to  put  a  stop  to  the  practice  of  frivolous  ezcepU'on  to  goo* 
bail  by  making  the  plaintiff  pay  the  costs  of  justification  if  the  bail  justified,  vA  kf 
visiting  the  defendant  with  the  like  penalty,  to  deter  him  from  attempting  to  injM* 
upon  tlie  plaintiff  by  a  false  affidavit.  Jenris*s  New  Rules,  41.  Grtmei  Mt  1 
C.  M.  &  R.  598. 

It  does  not  apply  to  any  case  in  which  the  defendant  must  justify,  though  the  biil  ■* 
not  excepted  to.     wkb*s  bail,  1  Dowl.  P.  C.  446. 

But  in  other  cases  the  affidavit  t>£  sufficiency  may  be  used  with  a  notice,  in  the  <^f^ 
of  bail  having  been  put  in ;  or,  as  it  would  seem,  with  a  four  day*s  notice  ofpwtuW* 
and  justifying  bail ;  and  in  the  former  case,  though  the  bail  reside  in  the  couotrj,!* 
justify  by  affidavit.     Jervis's  New  Rules,  41. 

In  order  to  obtain  the  costs  of  justifying  bail,  an  application  should  be  made  si  ttett* 
of  justification  (Frtam  v.  Best,  2  Dowl.  P.  C.  590.);  and  costs  of  oppositioa  oete» 
nical  grounds  are  not  allowed.     HantodTs  bail,  3  ibid.  425. 

Where  bail,  having  made  the  affidavit  required  by  this  rule,  justify  after  exupwe. 
although  the  plaintiff  does  not  appear  to  oppose,  the  defendant  b  sdll  entitled  to  m 
costs  of  the  justification.     Johnson's  bail,  1  ibid,  514,  ..••!■ 

If  a  plaintiff  alarm  bail  who  have  been  put  in,  and  thus  prevent  them  fitomjui^Ht^ 
court  will  compel  him  to  pay  the  costs  of  putting  tliem  in.  Gwymte  v.  /Wfier, »» 
444. 

Keeping  a  gambling-house  is  not  a  ground  for  rejecting  bail ;  and  if  allowed,  it iii^* 
grounid  for  refusing  to  the  defendimt  the  costs  of  justMcatioo.    Amm,  ibid.  16ft 
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Upon  the  justification  of  bail  in  a  country  cause,  one  of  me  l>ail  was  allowed  time  to   T.T.  1  Will.  4. 
explain  respecting  some  property  which  it  was  alleged  was  mortgaged;  this  being  18S1. 

afterwards  done,  it  was  held,  that  the  defendant  was  entitled  to  costs  of  justification.     

Grata* »  bailj  3  Dowl.  P.  C.  165. 

If  the  bail  cannot  justify  in  respect  of  the  property  mentioned  in  the  affidaTit,  but  have 
other  property  sufficient  for  the  purpose,  this  is  no  ground  for  rejecting  the  bail 
(Z>«  Bode's  bail,  libid.  368.  Shave  v.  S^wde,  2  M.  &  W.  42.  Stevens  v.  MUler,  ibid. 
36fl.);  they  may  justify  notwithstanding;  and  although  at  one  time  this  was  allowed 
only  upon  payment  of  costs  (Jackton^s  bail,  I  Dowl.  P.  C.  1 72.  Hemming  ▼.  Bldlce, 
ibid.  179. ),  it  has  been  subsequently  held,  that,  according  to  the  language  of  the  rule,  the 
only  effect,  is  to  relieve  the  plaintiff  from  the  costs  of  justification,  which  become  costs 
in  tlie  cause.    Brown  t.  Akrenfeldt,  4  M.  &  W.  76. 

Where  there  is  a  defect  in  the  notice  of  bail,  and  further  time  is  given  to  inquire  as  to    When  defend- 
them,  and  they  ultimately  justify,  the  defendant  is  not  entitled  to  the  costs  of  justifica-   ant  will  have  to 
tion.     jhum.  1  Dowl.  P.  C.  126.  pay  the  cottSt 

If  bail  be  opposed  on  the  ground  of  the  aflSdavit  of  justification  being  defective,  in  not 
swearing,  that  they  are  **  worth**  the  requisite  amount,  but  it  appears,  that  the  bail  are 
in  fact  sufficient,  and  afterwards  justify,  the  defendant  will  not  receive  the  costs  of 
justifying  bail,  but  he  will  not  pay  the  costs  of  opposing.  Pojffoy's  bail,  3  ibid.  170. 
Bail  coming  up  a  second  time  to  justify,  must  pay  or  deposit  the  costs  of  a  former 
unsuccessful  attempt;  and  where  coats  are  payable,  the  defendant's  being  in  prison 
will  not  excuse  him  from  payment.     Pumar^s  bail,  ibid.  214. 

Where  an  affidavit  of  justification  of  bail  stated,  that  the  bail  was  a  housekeeper  at  S.  but 
did  not  state  that  he  resided  there,  it  was  held,  that  this  was  a  sufficient  deviation 
from  the  form  given  by  the  rule  of  Trinity  Term,  1  Will.  4.,  to  deprive  the  defendant 
of  the  costo  of  justification.  Healers  bail,  3  ibid.  423.,  vide  etiam  Anom.  1  ibid.  126. 
JFeller*s  bail,  6  ibid.  312.     Evan^s  bail,  I  ibid.  384. 

ind  it  is  farther  ordered,  that  if  the  plaintiff  aball  not  give  one  day*B  Plaintiff  must 

of  exception  to  the  hail^  hy  whom  such  affidayit  shall  have  heen  made^  die  ^^f  one  day's 

recognisance  of  such  hail  may  be  taken  out  of  court  without  other  justification  ^^^„**io*baiL 

than  such  affidavit. 

This  rule  does  not  apply  to  cases  where  notice  of  exception  is  not  necessary.  It  is  not 
necessary  in  the  case  of  a  prisoner,  as  there  bail  must  justify  without  exception.  The 
defeodaDl^  a  prisoner,  is  therefore  not  entitled  to  have  the  recognisance  taken  out 
of  court  without  further  justification.  fFebb's  bail,  1  Dowl.  P.  C.  446.  Bex  v. 
ITilson,  3  ibid.  255. 

5*  And  it  is  further  ordered^  that  the  hai],  of  whom  notice  shall  be  given^  shall  Bail  not  to  be 
not  be  changed  without  leave  of  the  court  or  a  judge.  changed  with- 

This  rule  does  not  apply  to  the  case  of  a  prisoner,  and  a  prisoner's  bail  may  be  changed  ?*    ^^ 
without  leave.     JW«f  *  bail,  2  Dowl.  P.  C.  583.     It  applies  to  changing  bail  put  in    '"*  ^""" 
by  the  sheriff,  as  well  as  to  that  put  in  by  a  party.     Rex  v.  Essex  (^Sheriff  of)  in  Levy 
V.  Paine,  2  ibid.  783. 

The  object  of  this  rule  was  to  compel  the  defendant  to  put  in  substantial  bail  in  the  first 
instance ;  and  in  Whitehead  v.  Minn  (2  C.  &  J.  54. )  bail  was  not  allowed  to  be 
changed  without  sufficient  reason,  and  then  only  on  payment  of  costs  and  other  coi^ 
ditions. 

Where  a  defendant  had  leave  to  add  another  bail,  on  condition  of  making  an  affidavit  of 
merits,  which  he  did,  but  pleaded  a  plea  by  which  the  merits  could  not  come  in 
question  ;  it  was  held,  not  to  be  a  virtuid  breach  of  the  condition.  Rix  v.  Kingston, 
3  Dowl.  P.  C.  158. 

An  expectation  that  a  cause  would  be  settled,  is  not  sufficient  to  entiUe  a  defendant  to 
change  his  bail.     Orchard  v.  Glover,  1  ibid.  707. 

Where  bail  are  added  by  a  judge's  order,  four  days'  notice  need  not  be  given.  Ptny*s 
bail,  2  C.  &  J.  475.  1  Dowl.  P.  C.  564.  JTey  v.  M'Intyre,  2  M.  &  W.  348.  5  Dowl. 
P.  C.  453.  But  where  the  order  to  change  the  bail  was  not  obtained  until  the  day  on 
which  the  bul  was  to  justify,  the  court  gave  the  plsintiff  time  to  inquire  into  the 
sufficiency  of  the  bail.  Perrtfs  bail,  2  C.  &  J.  47.5.  The  order,  when  granted,  should 
be  annexed  to  the  notice  of  justification,  with  a  two  days*  notice,  one  day  exclusive, 
and  the  other  inclusive,  and  served  upon  the  plaintiff's  attorney.  If  it  be  granted 
upon  payment  of  costs,  the  costs  must  be  paid  before  the  bail  can  justify.  Jourdain 
T.  Gunn,  STjrw,  491. 

C»  And  it  is  further  ordered,  that  with  every  declaration,  if  delivered^  or  with  PAa^cuLAaa 
notice  of  declaration,  if  filed,  containing  accounts  in  inddntatus  (usumptit,  <"  Dxmaki>. 
_        debt  on  simple  contract,  the  plaintiff  dhall  deliver  fuU  particulars  of  his  Particulars  of 
^t^ggiand  {frids  Iitdbx,  tit  Partieulars  of  Demand),  under  those  counU,  where  P^^^ti^*"  <1«- 
Lch  p«rticalfni  ttm  be  comprised  within  three  folios ;  and  where  the  same  omnot  ™*°   we  to  b« 
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delivered  with 
the  declaration. 


Copy  of  par- 
ticulars and  set- 
off, if  any,  to 
be  annexed  to 
the  record. 

Rule  not  im- 
perative  on  the 
plaintiff  to  de- 
li ver  particular!. 


Summons  and 
order  for  par- 
ticulars. 


Where  an  entry 
of  a  Mtet  pro' 
cestui  will  not 
be  compelled. 

Form  of  parti- 
culars. 


Fresh  parti- 
culars. 

Amendment  of 
particulars. 


TV  hen  particu- 
lars sufficient  to 
enable  the  plain- 
tiff to  recover 
under  the  ae* 
count  sta|^. 


be  comprised  within  three  folios^  he  shall  deliyer  each  a  statement  of  the  nlDe 
of  his  daim^  and  the  amount  of  the  sum  or  balance  which  he  clums  to  V 
due^  as  may  he  comprised  within  that  number  of  folios.  And  to  cecore  the 
delivery  of  particulars  in  all  such  cases,  it  is  further  ordered^  that  if  any  ddm- 
tion  or  notice  shall  he  delivered  without  such  particulars,  or  such  ststanentai 
aforesaid,  and  a  judge  shall  afterwards  order  a  delivery  of  particulars,  thepUotiir 
shall  not  be  allowed  any  costs  in  respect  of  any  summons  for  the  pmpoie  of  ob- 
taining such  order,  or  of  the  particulars  he  may  afterwards  deliver;  andthiti 
copy  of  the  particulars  of  the  demand,  and  also  particulars  (if  any)  of  the  d^ 
fendant's  set-off,  shall  be  annexed  by  the  plaintiff's  attorney  to  every  icoori,  a 
the  time  it  is  entered  with  the  Judge's  marshal. 

It  leems  not  to  be  imperative  on  the  plaintiff  to  delirer  particulars  or  a  stattncat  sf  la 
demand  with  the  declaration,  or  notice  thereof,  though,  if  be  omit  to  deliver  ndi  pv* 
ticulars  or  statement,  he  will  not  be  allowed  for  &em  in  coals,  if  tktnmiitiM 
for  and  delirered. 

The  foregoing  rule  is  confined  to  declarations^  containing  counts  of  mddiMLfa  aff^Hfit, 
or  debt  on  simple  contract ;  but  the  bill  of  particulars  diflfers  from  the  dedinoi^ 
inasmuch,  as  the  one  discloses  the  nature  and  legal  effect  of  the  plaintiff 's  dflD,  Ae 
other  its  component  ingredients. 

The  proper  mode  of  applying  tar  particulars,  and  for  further  and  better  paitiealait  i 
in  the  first  instance  by  summons;  and  if  either  party  be  dissatisfied  with  the  jodf^ 
decision,  then  an  appeal  lies  as  in  other  cases  to  the  court.  Lush,  Pr.  S8S. 

Where  a  judge's  order  has  been  made  a  rule  of  court,  a  motion  to  set  aside  the  tHr't 
irregular;  it  should  be  directed  against  the  rule.  But  it  is  questionahlt , wfatto » 
judge  at  chambers,  in  making  an  order  upon  the  plaintiff  to  deliver  particulani  «lii 
be  had  omitted  to  deliver  with  his  notice  of  declaration,  under  Reg.  Gen.  T.  T.  1  WilL  i 
8. 6. » can  order  him  to  pay  the  costs  of  the  application  ?  Clement  v.  WeaoeTf  1  DovL  P.C 
N.  &   19S. 

A  defendant  being  served  with  a  writ  of  summons,  obtained  an  order  for  psiMn 
before  declaration ;  after  waiting  three  months,  the  plaintiff  refused  to  go  so  *iib 
the  action,  or  to  enter  a  ttet  processus ;  and  the  court  refused  an  appKcatioD  locB^f' 
him  to  do  so.     Kirby  t.  Snowden,  4  Dowl.  P.  C.  191. 

The  particulars  must  be  explicit,  and  apply  to  those  counts  upon  which  the  phiotf 
seeks  to  recover,  and  should,  generally  speaking*  tpeciiy  items,  dates,  sod  mw^\ 
but  the  particulars  need  only  be  certain  to  a  common  intent.  Lmes  v.  Btth  1 1^ 
593. 

It  would  be  a  contempt  to  deliver  under  an  order  a  particular  as  general  ss  fiic  ^ 
ration.  Brown  v.  WaUs,  I  Taunt.  353. »  vide  etiam  Mitchell -w.  Wright,  lEsp-K-PC* 
280. 

But  there  is  no  objection,  when  an  account  has  been  already  delivered,  to  refer  to  ^ 
generally  in  the  particulars,  without  restating  the  items  of  it.  Satchel  v.  J6vw 
Peake*8  N.  P.  C.  229. 

Where  the  acceptor  of  two  bills  of  exchange  for  250^  each,  was  arrested  npoascf*|^ 
indorsed  thus,  <*bail  for  240^  and  upwards  by  aflidavit:** — the  plaintiffdaimtSfiOLfii* 
with  interest  thereon  from  the  SOth  of  December  to  the  day  of  payment,  ftr  i^ 
and  31.  lOs.  for  costs,  &c. ;  and  the  declaration  was  upon  two  bills,  and  the  prissm 
stated  that  the  action  was  brought  to  recover  SOOL  :  — It  was  bdd,  that  the  defen^ 
was  entitled  to  other  particulars.  Dawes  y,  Anitruther,  5  DowL  P.  C.  738.  S IL* 
W.  817. 

If  upon  an  order,  a  party's  attorney  refer  to  another  particular  already  delivered  bj» 
client,  he  is  not  obliged  to  delirer  fresh  particulars.  Hatchet  v.  Marshal^  Peske'iN-f' 
C.  229. 

The  plaintiff  can  amend  his  particulars  at  any  stage  of  the  cause,  and  almoit  s*tB^ 
of  course,  provided  the  application  be  not  made  afWr  a  great  lapse  of  time. 

The  order  is  usually  granted  on  payment  of  costs,  besides  which,  the  judge  >niMi(>"^ 
other  conditions  as  the  practice  of  the  case  may  require.  Vide  CoUms  ▼.  -^tr^  ^  ^ 
N.  C.  233.     Staples  w.  Holdsworth,  ibid.  719.  j^ 

In  assumpsit,  the  first  count  of  the  declaration  was  on  an  undertaking  by  dw  ^^r^ 
to  pay  such  costs,  charges,  and  expenses,  as  the  plaintiff  (an  attorney)  *'i^"^~!t 


in  an  action  to  be  brought  by  him  against  G.  on  a  bill  of  exchange,  dnva  17^. 
fendant  on  G.,  which  was  lying  due,  and  which  the  plaintiff  had  agreed  to  take"? 
the  honour  of  the  defendant  In  the  second  count  the  plaintiff  declared  « i^"^^ 
the  bill ;  the  third  was  for  money  paid;  the  fourth  on  an  account  ststed.  0"  ^ 
first  count  the  defendant  paid  into  court  a  sum  covering  the  plaintiff^  eotf  ^^ 
pocket.  On  the'  second  count,  the  ultimate  issue  was,  whether  a  bill  wh*f**J 
given  by  the  defendant  to  the  plaintiff  was  given  in  satisftction  of  the  fi"<t^^ 
collateral  security.  The  plaintiff  first  gave  a  particular  of  demand  •PP'*^"^ 
to  the  count  on  the  ImII  of  exchange.     The  defendant  obtained  an  m^  ^  ^ 
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tkulan  *<  of  the  bill  of  costs,  chsrges,  and  expenses  mentioned  in  the  first  count   T.  T.  1  Will.  4i 
of  tlie  declaiation*"  and  the  plaintiff  thereupon  delivered  a  particular,  containing  1831. 

a  copy  of  his  whole  bill  of  costs  in  the  action  against  G.,  and  also  the  amount  of ^ 

the  bill  and  interest.  At  the  trial  the  judge  ruled,  that  the  costs  out  of  pocket 
could  only  be  recovered  on  the  first  count :  and  it  was  subsequently  held,  that  the 
particulars  were  sufficient  to  enable  the  plaintiff  to  recover  the  rest  of  the  bill  of  costs 
under  the  account  suted.    Fisher  v.  Wainwrigkt,  1  M.  &  W.  480. 

The  rule  which  requires  the  sum  or  balance  claimed  to  be  stated  in  a  particular  of  de-    Plaintiff  only 
mand  does  not  require  the  plaintiff  to  state  the  items  in  reduction  of  his  demand ;   required  to  state 
it  is  sufficient,  if  he  state  the  credit  which  he  gives  generally,  so  as  to  shew  the  balance    the  credit  which 
he  claims.     Smith  v.  Eldfidge,  SH*  &M.  408.    1  H.  &  W.  527.  be  gave  gene- 

Where  a  plaintiff  had  not  complied  with  the  rule^of  court,  in  giving  credit  in  his  parti-    rally, 
culars  of  demand  for  sums  admitted  to  have  been  paid  on  account :  the  court  re-    w/       ,  .    .^ 
fused  an  application  to  deprive  him  of  costs,  after  the  case  had  been  referred  to    »:ii  l  ^  aintiir 
arbitration,  on  the  terms  of  the  costs  abiding  the  event,  and  an  award  bad  been        .    V^   *^ . 
made  on  the  whole  matter.     Ibid.  hcma       th 

The  court  will  not  compel  a  plaintiff  suing  for  the  balance  of  an  account,  to  furnish  a      •     ^^!^«f  *^^ 
statement  of  moneys  received  by  him  from  the'defendant,  because  it  would  be  grant-   ^         c      it* 
ing  a  bill  of  discovery,  without  the  terms  which  a  court  of  equity  imposes.     Fen^    Where  state- 
.      prase  v,  Creasef  1  M.  &  W.  36.    4  Dowl.  P.  C.  71 1.     South  v.  Fldndge,  4  A.  &  E.    ™ei»t  of  moneys 
64.    BandaUy.  Ihy,  4  Dowl.  P.  C.  682.  received  by  the 

In  Kemfon  v.  Wokes  (2  M.  &  W.   764.,  vide  Booth  v.  Howard,  5  Dowl.  P.  C.  438.    phiintiff  from 
NichoU  V.  WilUams,  2  M.  &  W.  758.),  which  was  an  action  of  assumpsit  for  wages,    ^f  defendant 
the  general  issue  only  was  pleaded.     The  particulars  stated  a  claim  for  wages  at  15s.    ^^^^  ^^^  he  or- 
a  week,  amounting  to  148^,  and  gave  credit  for  paymenu  on  account  to  the  amount  of  dered. 
70^     The  defendant  put  the  particulars  in  evidence  at  the  trial,  no  objection  being    , 
made  on  the  part  of  the  plaintiff,  and  contended,  that  the  plaintiff  was  only  entitled  to 
wages  at  7s.  per  week,  which  would  reduce  the  demand  below  the  balance  claimed 
in  the  particulars.     The  jury  found  for  the  defendant,  and  the  court  refused  to  grant    * 
a  new  trial. 

When  the  vendee  objects  to  the  abstract  of  title,  as  insufficient,  defective,  and  objec-    Particulars  be- 
tionable,  the  court  will,  at  the  instance  of  the  defendant,  require  the  plaintiff  to  de-   tween  vendor 
liver  a  particular,  specifying  the  matters  of  fact  which  he  intends  to  rely  upon  at  the  and  vendee, 
trial,  as  being  the  cause  of  his  not  being  able  to  complete  the  purchase  ( CoUett  v. 
Thompson^  8  B.  &  P.  246.);  but  he  is  not  bound  to  state  every  objection  in  point  of 
law  arising  from  the  abstract.     Ibid.     And  where  no  such  particulars  have  been  ob- 
tained, the  plaintiff  is  not  confined  at  the  trial  to  these  objections  which  be  has  stated 
to  the  vendor,  but  may  rely  on  any  other.     Sgtdre  v.   Toc^  I  Camp.  293.     CoUett  v. 
ThompsoHj  3  B.  &  P.  246.     But  where,  in  rescinding  the  contract,  a  particular  ob- 
jection to  the  abstract  was  inscribed  on  it,  it  was  held,  that  the  plaintiff  could  not  at 
the  trial  insist  on  other  objections  which  were  not  taken,  and  which,  if  taken,  might 
have  been  removed.   Toddw,  Hoggart,  M.  &  M.  128.,  vide  Squire  v.  Tod,  1  Camp.  293. 

In  an  action  for  money  had  and  received  brought  to  recover  back  the  deposit  paid  to  the    Objections  to 
auctioneer  on  the  sale  of  an  estate,  on  the  ground  that  the  title  deeds  were  defective,  the   title, 
defendant  is  not  entitled  to  particulars  of  objections  to  the  title  in  point  of  law,  but 
only  to  objections  arising  upon  matters  of  fact.    Roberts^,  Rowlands,  3  M.  &W.  543. 

In  actions  for  wrongs,  the  injury  complained  of  is  generally  stated  in  the  declaration,    Actions  for 
and  it  is  not  usual  to  make  an  order  for  particulars,  but  circumstances  may  occur   torts, 
which  make  it  necessaiy;  and  it  seems  to  be  necessary  to  produce  an  affidavit,  de- 
nying the  defendant's  knowledge  of  what  the  plaintiff  is  proceeding  for,  in  order  to 
obtain  particulars  in  an  action  of  trespass,  trover,  or  on  the  case.     SneOing  v.  Chen- 
neOs,  5  Dowl.  P.  C.  80.     Tidd*s  N.  P.  303. 

In  an  action  against  the  marshal  for  an  escape,  he  is  entitled  to  a  particular  of  the  canse 
of  action  for  which  the  plaintiff  sues.  Wtbster  v.  Jvnes,  7  D.  &  R.  774.  Doxies  v. 
Chapman,  6  A.  &  £.  767. 

And  the  court  will  not  compel  a  pUdntiff  suing  for  the  breach  oi  an  agreement,  and  as-    Suing  for 
signing  by  way  of  special  damage  that  he  has  incurred  certain  expenses,  to  furnish   breach  of  an 
particulars  of  such  special  damage.    RetaUick  v.  Hawkes,  1  M.  &  W.  573.     So  in  an   agreement  and 
action  on  the  case  against  an  attorney  for  negligence,  in  assigning  leasehold  property   assigning 
belonging  to  the  plaintiff,  per  quod  the  pUuntiff  had  to  pay  damages  to  the  assignee,  the   gpecial  damage, 
court  refused  to  compel  the  delivery  of  particulars  of  the  plaintiff's  demand.     Stan^ 
nard  v.  UiUthome,  3  Bing.  N.  C.  326.     5  Dowl.  P.  C.  370. 
The  plaintiff  will  not  be  permitted  to  adduce  evidence  inconsistent  with  his  bill  of  par-    Evidence  can- 
ticulars :  thus,  if  a  bill  of  particulars  state  the  plaintiff's  demand  to  be  for  goods  sold   ^^^  y^  adduced 
and  delivered  to  the  defendant,  no  evidence  can  be  received  of  goods  sold  by  the  defendant,   inconsistent 
as  agent  for  the  pUuntiff.    Holland  \.  Hopkins,  2  B.  &  P.  243.    3  Esp.  N.  P.  C.  168.    ^jthjhe  bill  of 
Where  the  plaintiff  declared  on  three  bills  of  exchange  as  distinct  causes  of  action   paniculan. 
in  three  several  counts,  but  by   his  particular  of  demand  confined  his  right  to  re- 
cover on  the  bill  set  forth  in  the  first  count  only ;  and  the  defence  was,  that  the  de- 
fendanto  wen  not  partners  when  that  bill  was  drawn ;  and  the  plaintiff  offered  in 
eTidence  the  two  other  bills  of  a  subsequent  date^  but  drawn  at  the  same  time  as  the 
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former,  for  the  purpoae  of  ahewing  a  continuing  partncrrinp,  which  were  rejectidaa 
the  ground,  that  they  were  not  included  in  the  particulars,  the  cmirt  of  C  P.  granted  a 
new  trial.     Duncan  ▼   Hillf  5  Moore,  567.     2  B.  &  B.  68S. 

If  a  plaintiff  deliver  one  particular  under  an  order,  and  afterwards  a  aeooBd  without  ao 
order,  he  cannot  give  evidence  of  any  denaand  in  the  second  which  was  not  tndudcd  in 
the  flnt.     Brown  v.  WatU,  I  Taunt.  S5S. 

Where  a  particular  states  a  promissory  note  only,  which  cannot  be  receiTod  in  evideaoe 
for  want  of  a  stamp,  the  party  admits  that  his  only  claim  is  on  the  DO«e^  and  he 
cannot  give  evidence  of  the  consideration.     Wade  v.  Beasleyf  4  Esp.  N.  P.  C.  7. 

So  also  a  reference  to  an  account  delivered  before  the  commencement  of  the  nctioa  is  a 
virtual  compliance  with  the  order  for  the  delivery  of  a  bill  of  particalars,  and  the 
plaintiff  is  bound  by  the  account  Haichet  v.  Marthal,  Peake's  N.  P.  C  172. 
Etches  V.  Fellowest  Wightw.  78. 

But  where  the  plaintiff's  bill  of  particulars  stated  the  cause  of  action  to  be  for  the  amoost 
of  stakes  deposited  in  the  defendant's  hands  by  the  plaintiff  and  R.,  and  won  by  tiie 
plaintiff  of  R.,  the  court  held,  that  he  could  not  recover  the  amount  of  bis  own  siake^ 
on  proof,  that  he  had  not  demanded  it  from  the  defendant  before  it  was  paid  oier. 
Davenport  v.  Daviet,  1  M«  &  W.  570. 

But  although  a  plaintiff  cannot  give  evidence  beyond  his  particular,  be  may  Cake  ad- 
vantage of  any  evidence  produced  by  the  defendant  to  increase  his  demand. 
FFotAu,  1  Camp.  68. 

Where  the  plaintiff  annexed  to  the  record  particulars  varying  from  tboee  dellTcrcd  to  ihe 
defendant,  and,  there  being  no  evidence  of  the  particulars  delivered,  got 
upon  an  item  not  included  in  the  particulars  delivered,  the  court  granted  a 
without  costs;  but  refused  to  nonsuit  the  plaintiff,  because  the  defendant 
a  condition  to  raise  the  question  at  the  trial,  and  the  point  was  not  reeervad. 
Harru,  8  C.  &  J.  461 .     S  Tyrw.  585.     1  Dowl.  P.  C.  57a 

If  the  particulars  vary  so  nuiterially  from  the  evidence  as  to  render  it  probable^  that  iks 
defendant  has  not  been  apprised  of  the  real  claim  intended  to  be  made  by  the  plaintifi^ 
the  latter  will  be  precluded  from  going  into  evidence  of  that  part  of  his  demand; 
but  a  particular  of  demand  is  not  to  be  construed  so  rigidly  as  to  nonsuit  a  plaiadff 
for  inaccuracies  which  could  not  mislead.  Harrison  v.  If^ood,  8  Bing.  371.  1  M.  &  St. 
536. 

If  the  plaintiff's  particular  convey  the  requisite  information  to  the  defendant,  bowever 
inaccurately  it  may  be  drawn  up,  it  is  sufficient,  unless  the  defendant  can  shew  by 
affidavit,  that  he  has  been  misled  by  the  particular.  Day  v.  Bowery  1  Camp.  69.  a. 
Spencer  v.  BateSy  1  Gale,  108.     Green  v.  Clarke  S  Dowl.  P.  C.  18. 

If  a  bHl  of  particulars  specify  the  traniiaction  upon  which  the  plaintiff's  claim  arisn,  k 
need  not  specify  the  technical  description  of  the  right,  which  results  to  the  plaintiff  ooi 
of  that  transaction.  Brown  v.  Hodgson,  4  Taunt.  189.,  sed  vide  Wade  v.  Beadtf, 
4  Esp.  N.  P.  C.  7. 

An  erroneous  date  to  a  bill  of  particulars  will  not  preclude  the  plaintiff*8  demand,  wfaoe 
the  date  cannot  mblead.     MiUwood  v.  Walter,  2  Taunt  224. 

A  plaintiff  may  recover  a  demand  in  his  particular,  although  he  may  have  omitted  «a 
include  such  demand  in  a  bill  previously  sent  to  the  defendant.  Stori  v.  Bdw€u4f, 
1  Esp.  N.  P.  C.  374.     Blake  v.  Lawrence,  4  ibid.  147. 

If  the  declaration  be  on  a  bill  of  exchange,  and  for  goods  sold,  and  a  particular  of  flenaod 
be  obtained  under  a  judge's  order,  the  plaintiff  may  recover  on  the  bill,  though  it  be 
not  mentioned  in  his  particulars  of  demand.  Cooper  v.  Amos,  2  C.  &  P.  967. 

Under  a  particular,  stating  that  the  action  was  brought  to  recover  the  amount  of  a  pro- 
missory note,  interest  on  it  is  recoverable.  Blake  v.  Lawrence,  4  Esp.  N.  P.  C  147. 
Lambhrtk  v.  Roff  (8  Bing.  411.  1  M.  &  Sc.  597.)  the  plaintiffs,  spirit  meichaata,  ia- 
advertently  delivered  a  bill  of  particulars  for  goods  sold  to  the  defendant  in  tiicir  bade 
of  brewers.  A  verdict  having  been  given  for  the  plaintiffs  on  proof  of  delivery  of  spirits, 
the  defendant  obtained  a  rule  nin  for  a  nonsuit,  on  the  ground,  that  he  had  been  surprised 
by  the  variance  between  that  particular  and  the  proof:  it  appearing,  however,  ttiatfae 
had  been  neither  surprised  nor  misled,  the  couri  discharged  the  rule. 

A  printer  who  had  let  out  men,  presses,  and  type,  for  the  printing  of  a  newapaper, 
allowed  to  recover,  in  an  action  for  work  and  labour,  although  his  particulars  * 
the  demand  to  be  "for  composing  and  printing  a  certain  newspaper,**  &c.,the  de- 
fendants not  having,  at  the  trial,  availed  themselves  of  the  variance  between  the  par- 
ticulars and  the  evidence.     Bagster  v.  Robinson,  9  Bing.  77. 

In  ejectment  to  recover  premises  for  non-payment  of  rent,  a  variance  between  the  aaoaat 
of  rent  sUted  in  the  particulars  of  demand  of  the  lessors  of  the  plaintiff,  and  the 
amount  proved  at  the  trial  to  be  due,  was  held  to  be  immaterial.  Tenny  d.  GB6s  v. 
Moody,  10  Moore,  252. 

In  an  action  of  debt  for  rent  it  was  held,  that  the  plaintiff  might  recover,  withovt  abewoff 
in  what  parish  the  lands  were  situate,  notwithstanding  that  the  particulars  of  his  deiuad 
described  them  in  a  wrong  parish,  it  not  appearing,  that  any  misrepresentation 
intended,  or  that  the  defendant  held  more  than  one  parcel  of  laud  of  the  plaintiff « 
to  be  misled  by  it.    Davies  v.  Edwards,  3  M.  &  S.  380. 


i 


THE  NEW  RULES.  2307^ 

Id  an  action  by  the  assignees  of  a  bankrupt,  the  declaration  stated  the  cause  of  Action  to  be   T.  T.  1  Will.  4« 
money  had  and  received  to  the  use  of  the  bankrupt ;  the  particulars  of  demand  described  1 831  •> 

it  as  bad  and  received  to  the  use  of  the  plaintiffs :  —  It  was  held>  that  it  was  not  such  a   

variance  as  would  prevent  the  plaintiff's  from  recovering,  it  not  appearing  that  the  de- 
fendant could  be  misled  by  it.  Tucker  v«  Harrow,  M.  &  M.  187.  3  C.  &  F.  85* 
7  B.  &  C.  6S3. 

In  tusumftU  for  not  accounting  for  goods,  and  also  for  goods  sold  and  money  had,  a  bill 
of  particulars  stating  the  demand  to  be  for  the  goods  (which  it  specifies)  and  for  money 
had  and  received,  &c.,  is  sufficient.     Hunter  v.  WeUk,  I  Stark,  224. 

Where  the  bill  of  particulars  is  appended  to  the  record,  pursuant  to  the  rule  of  court,  it  is   Where  delivery 
not  necessary  to  prove  the  delivery  of  it  to  the  defendant.    Macarthy  v.  Smith,  8  Bing.   of  particulars 
145.     1  M.  &  Sc.  227.     1  Dowl.  P.  C.  253.  need  not  be 

It  will  not  prevent  a  plaintiflf  from  giving  evidence  on  a  special  count  in  his  declara-   proved, 
tion,  that  he  has  not  included  tluit  part  of  his  claim  in  his  particular  of  demand,  as 
a  particular  is  only  necessary  to  explain  the  common  counts.     Day  v.  Davies,  5  C.  & 
P.  340. 

When  in  attumprit  the  defendant  pleaded  non  joinder  in  abatement,  and  the  particular   Effect  of  bill  of 
contained  items  as  due  from  the  defendant  and  his  partner,  who  was  not  sued,  it  was   particulars  as 
held,  that  the  particulars  supported  the  plea,  although  part  of  the  demand  was  due  from   an  admission, 
the  defendant  solely.      CoUon  v.  Selby,  I  £sp.  N.  P.  C.  452. 

An  item  of  plaintiff's  demand  appearing  on  the  face  of  the  particulars  of  defendant's  set- 
off given  under  a  judge's  order,  is  not  such  an  admission  as  to  supersede  the  necessity 
of  proving  it.     Miller  v.  Johnson,  2  ibid.  602. 

Where  the  particulars  of  the  plaintiff's  demand  exceed  three  folios,  the  court  will  order   When  defend- 
the  4>1aintiff  to  deliver  to  the  defendant  full  particulars  of  his  demand,  the  defendant   ant  will  have  to 
paying  the  costs  of  the  particulars,  and,  if  necessary,  taking  short  notice  of  trial,  even    pay  the  costs  of 
though  the  defendant  may  have  had  full  particulars  of  the  account  before  action  brought,    the  particularii 
James  v.  Child,  2  C.  &  J.  252.     2  Tyrw.  102.     1  Dowl.  P.  C.  310. 

7-  And  it  is  farther  ordered,  that,  upon  every  declaration,  delivered  or  filed.   Imparlance* 
on  or  before  the  last  day  of  any  term,  the  defendant,  whether  in  or  out  of  any 
prison,  shall  be  compellable  to  plead  as  of  such  term,  without  being  entitled  to  any 
imparlance. 

Since  stat.  2  Will.  4.  c.  39.  s.  1 1 .,  imparlances  have  been  abolished. 

8.  And  it  is  further  ordered,  that  no  judgment  of  non  pros,  shall  be  signed  for  Nbnprhs,  not 

want  of  a  declaration,  replication,  or  other  subsequent  pleading,  until  four  days  ^e  signed  until 

next  after  a  demand  thereof  shall  have  been  made,  in  writing,  upon  the  plaintiff,  demanYin 

bifl  attorney  or  agent,  as  the  case  may  be.  writing. 

If  a  demand  of  declaration  have  been  served  and  time  to  declare  be  obtained,  the  de« 
fendant  may  sign  judgment  of  fion  pros,  without  a  fresh  demand  of  declaration ;  and  if 
there  have  been  once  a  demand,  tliat  is  sufficient.  When  time  to  declare  is  obtained, 
the  party  remains  in  the  same  situation  when  it  has  expired,  as  when  it  was  obtained. 
Wetts  V.  Hare,  1  Dowl.  P.  C.  366. 

A  judgment^of  non  pros,,  signed  by  thede  fendant  for  the  non-delivery  of  particulars 
pursuant  to  a  judge's  order,  is  irregular.    Sutton  v.  Clarke,  ibid.  259.  1  M.  &  Sc  271. 

An  order  for  particulars  operates  as  a  stay  of  proceedings,  and  where  an  order  for  parti- 
culars was  obtained  and  served,  and  the  defendant  afterwards,  and  before  any  particu- 
lars were  delivered,  served  a  demand  of  declaration,  at  the  bottom  of  which  was  a  notice 
that  he  had  abandoned  his  order  for  particulars:  —  It  was  held  to  be  improper.  Wickens 
V.  Car,  4  M.  &  W.  67. 

In  an  action  against  several  defendants  a  judgment  of  non  pros,  cannot  be  signed  until 
all  have  appeared.     Palmer  v.  Feislel,  2  Dowl.  P.  C.  507. 

By  Reg.  Gen.  H.T.  2  Will.  4.  s.  54.  (post,  2822. ),  service  of  a  rule  to  reply,  &c.  is  a  suf^ 
ficient  demand.  If  the  plea  or  rejoinder  conclude  to  the  country,  so  that  the  plaintiff 
can  only  reply  or  surrejoin  the  similiter,  he  must  do  so  if  it  be  demanded,  or  the  de« 
fendant  may  sign  judgment  of  nonpros.  Wye  v.  Fisher,  3  B.  &  P.  443.  Seafpn  v^ 
iSB^y,  3  Dowl.  P.  C.  537. 

g.  And  it  is  further  ordered,  That  hereafter  it  shall  not  be  necessary  to  issue  Not  necessary 

more  than  two  summonses  for  attendance  before  a  judge,  upon  the  same  mi^tter ;  tQ  issue  more. 

and  the  party  taking  out  such  summonses  shall  be  entitled  to  an  order  on  the  ^^  two  sum^- 

retiim  of  the  second  summons,  unless  cause  is  shewn  to  the  contrary .^  teSumcelbefoie 

A  summons   is  in  general  a  stay  of  proceedings  from   the    time   it  is  returnable  ^  judge, 
until  it  is  settled.     Morris  v.  Hunt,  2  B.&  A.  355.     Rex  v.  Middlesex  (Shengrtf), 
SB,&C,  389.     Ghver  v.  fTatrntfre,  ibid.  769.    Redford  v.  AUe,  6  Taunt.  240.      If 
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No  decbntion 
de  bene  eue. 


Declanlion  in 
ejectment  may 
be  served  before 
the  fint  day  of 
any  term. 

Notice  for  tax- 
ation of  costs. 


the  order  be  made,  it  must  be  dnwn  up  and  eerred  forthwith,  or  the  oppoeite  pasty 
may  treat  it  as  a  nullity  and  proceed.  Ckarge  v.  Farhall,  4  B.  Ik  C.  865.  Bdetuor  w. 
Hoffman^  8  C.  &  J.  140.  A  judge  at  chambers  can  give  costs.  Doe.  d.  iVeaeotf  t.  Bjok^ 
1  Dowl.  P.  a  374.  Eughe%  ▼.  Bmnd,  8  ibid.  1S8.  In  le  BviO^  4  N.  &  Jl.  5. 
CoUim  y.  Arwi^  4  Bing.  N.  C.  83S.  . 

10.  And  it  is  farther  ordered^  that  no  dedantion  de  bene  eeee  shall  be  de- 
llTered  until  the  expiration  of  six  days  from  the  senrioe  of  the  process,  in  the  case 
of  process  which  is  not  bailable^  or  until  the  expiration  of  six  days  from  the  time 
of  the  arrest  in  case  of  bailable  process  ;  and  such  six  days  shall  be  reckoned 
indusiTe  of  the  day  of  such  service  or  arrest. 

A  declaration  de  bene  eite  cannot  now  occur.  Vide  ante,  22787. ;  vide  stat.  2  Will.  4.  c.  SS. 
Reg.  Gen.  M.  T.  3  Will.  4.  s.  11.  poMy  8844. 

11.  And  it  is  further  ordered^  that  declarations  in  ejectment  may  be  terred 
before  the  first  day  of  any  term,  and  thereupon  the  plaintiff  shsll  be  entitled  ts 
judgment  against  the  casual  ejector  in  like  manner  as  upon  declarations  served 
before  the  easoign  or  first  general  return-day. 

12.  And  it  is  further  ordered,  that  before  taxation  of  costs^  one  day 'a  Dodee 
shall  be  given  to  the  opposite  party. 

Where  by  the  practice  of  the  courts,  costs  need  not  be  tajed,  it  is  unnecessary  to  give 
notice  as  required  by  this  rule ;  for  instance,  the  costs  of  judgment  on  cognowHs  sad 
warrants  of  attorney,  they  are  a  fixed  sum  and  cannot  be  reduced,  therefore  a  taxa- 
tion is  unnecesary.     GriffUhs  t,  Liversedge,  2  DowL  P.  C.  143. 

13.  And  it  is  further  ordered^  that  no  rule  to  show  cause^  or  motion^  sliaB  be 
required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to  make  aeveisl 
avowries  or  .cognisances ;  but  that  such  rules  shall  be  drawn  up  upon  a  judge's 
order,  to  be  made  upon  a  summons,  accompanied  by  a  short  abstract  or  statemcBt 
of  the  intended  pleas,  avowries,  or  cognisances.  Provided,  that  no  sammoBs 
or  order  shall  be  necessary  in  the  following  cases,  that  is  to  say,  where  the  plea  of 
non  as9UfnpHt,  or  nil  debet,  or  non  detinet,  with  or  without  a  plea  of  tender  ss 
to  part,  a  plea  of  the  Statute  of  Limitations,  set-off,  bankruptcy  of  the  defendant^ 
discharge  under  an  insolvent  act,  piene  administravU,  pkne  adminietravU  pr^ier, 
infancy,  and  coverture,  or  any  two  or  more  of  such  pleas,  shall  be  pleaded  tc^ether ; 
but  in  all  such  cases,  a  rule  shall  be  drawn  up  by  the  proper  officer,  upon  the 
production  of  the  engrossment  of  the  pleas,  or  a  draft  or  copy  thereof. 

To  a  declaration  on  a  bill  of  exchange  with  the  common  counts,  the  defendant  pleaded, 
that  the  bill  of  exchange  in  the  first  count  mentioned  was  paid  when  due,  stjod  abo^ 
as  to  the  first  count,  that  he  did  not  promise ;  and  as  to  the  other  counts,  that  he 
put  himself  upon  the  country  :  —  It  was  held,  that  the  plaintiff  could  treat  each  as  a 
separate  plea,  though  the  second  was  declared  inadmissible  by  the  new  rules,  and  the 
last  put  nothing  in  issue,  and  he  was  therefore  justified  in  signing  judgment,  tbere 
being  no  signature  to  the  pleas  or  rule  to  plesd  double.     Hoctley  v.  Suiton^  8  DuwL 
P.  C.  700.,  videpoO,  8819.    Reg.  Gen.  H.  T.  8  Will.  4.  s.  34. 
In  future,  when  a  motion  is  made  for  the  purpose  of  setting  aside  pleas  pleaded  by  a 
judge's  order  or  rule  of  court,  for  pleading  several  matters,  the  motion  must  be 
made  to  rescind  the  order  or  rule,  not  to  strike  out  the  pleas.     On  modon  to  set  aside 
pleas,  it  appeared  by  afiidavit,  that  they  were  pleaded  to  the  first  and  second  counts  of 
a  declaration  at  the  suit  of  a  railway  company,  and  were,  to  the  first  count,  1.  that 
the  call  was  not  duly  made  upon  all  the  subscribers  and  shareholders  by  competent 
persons,  and  for  the  sole  purpose  of  the  undertaking ;  5L  that  due  notice  wm  not 
given  of  the  call ;  and  to  the  second  count  the  like  pleas ;  but  nothing  fiirtber  appealed 
as  to  the  declaration  :  —  It  was  held,  that  the  declaration  ought  to  have  been  set  out, 
and  that  the  court  could  not,  on  this  statement,  entertain  the  motion,     fniififc  mrfiiii 
Bailwcttf  Omp.  v.  Sprc*^  11  A.  &  £.  167. 

Period  at  which  14.  And  it  is  further  ordered,  that  these  rules  shall  Uke  efibct  on  the  first  day 
the  rules  are  to  of  ng^t  Michaehnas  Term,  except  the  rule  as  to  the  service  of  dedantionB  in 
-.nmmpnri..         ejectmcnt,  which  shall  take  effect  firom  the  25th  day  of  October  next. 


Rules  to  plead 
several  matters 
to  be  obtained 
on  summons, 
&c. 

Where  no  sum- 
mons or  order 
are  requisite. 


commence. 
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Form  of  Affidavit  of  Bail   (vide  antd,  2S02,).  • 

In  thb 

Between^  &c. 

A.  B.(l)^  one  of  the  bail  for  the  above-named  defendant,  maketh  oath  and  Form  of 
saith,  that  he  ia  a  housekeeper  (2)  [or  freeholder,  (u  the  case  may  bell  residing  at  affidavit  of  bail. 
[describing  particularly  the  street  or  place,  and  number,  if  any] ;  that  he  is 
worth  (3)  property  to  the  amount  of  £ [the  amount  required  by  the  prac- 
tice of  the  courts]  over  and  above  [what  will  pay  (4)]  all  his  just  debts  [if 
bail  in  any  other  action,  add  ''  and  every  other  sum  for  which  he  is  now  bail  "]  ; 
that  he  is  not  bail  for  any  (5)  defendant,  except  in  this  action  [or  if  bail  in 
any  other  actum  or  actions,  add,  **  except  for  C.  D.  at  the  suit  of  £.  F.  ia 

the  court  of in  the  sum  of  £ ;  for  6.  H.,  at  the  suit  of  J.  K.,  in 

the  court  of ^  in  the  sum  of  £ ;*'  specifying  the  several  actions,  with 

the  courts  in  which  they  are  brought,  and  the  sums  in  which  the  deponent  is  bair\  ; 

that  the  deponent's  property,  to  the  amount  of  the  said  sum  of  £ ^and  if 

baii  in  any  other  action  or  actions  *^  of  all  other  sums  for  which  he  is  now  bail  as 
aforesaid"],  consists  of  [here  specify  the  nature  and  value  of  the  property  in  respect 
of  which  the  bail  proposes  to  justify,  as  foUows"]  stock  in  trade,  in  his  business 

of >  carried  on  by  him  at ,  of  the  value  of  £ ,  of  good  book  debts 

(6)  owing  to  him  to  the  amount  of  £ ,  of  furniture  (7)  in  his  house  at 

,  of  the  value  of  £ ,  of  a  freehold  [or  leasehold]  farm  of  the  value  of 

£ ,  situate  at ,  occupied  by [or  of  a  dwelling-house  of  the  value  of 

£ ,  situate  at  ,  occupied  by ;  or  of  other  property,  particularising  each 

description  of  property,  with  the  value  thereof^ ;  and  that  the  deponent  hath     - 

for  (8)  the  last  six  months  resided  at [describing  the  place  or  places  of  such 

reetdencel.     Sworn,  &c. 

Though  the  fonn  of  the  -affidavit  to  be  made  by  bail,  according  to  these  rules,  be  several, 
it  may  be  made  jointly.  An  affidavit  of  sufficiency  by  coun^  bail,  purporting  to 
be  acording  to  this  form,  and  not  containing  all  its  requisites,  is  good,  if  it  be  suffi- 
cient according  to  the  old  rules.     Anon.  1  Dowl.  P.  C.  115. 

1.  Though  the  affidavit  be  in  form  several  (  Reg.  Gen.  H.  T.  2  Will.  4.  s.  5.  po$t,  2814.), 
the  addition  of  every  person  should  be  inserted.  Treasure* $  bail,  8  ibid.  670.  Brow%*$ 
baii,  5  ibid.  220.     Morgan  v.  Stone,  1  Gale,  15. 

2.  Householder  is  not  sufficient  Anon,  1  Dowl.  P.  C.  127.  Heald*s  bail,  S  ibid. 
42S.     Welsh  V.  Lywood,  1  Bing.  N.  C.  258. 

S.  The  word  "  worth  *'  is  substituted  instead  of  tlie  original  words  ^  possessed  of,**  because, 
by  Reg.  Gen.  H.T.2Will.4.  8.19.  (jtwi^,  281 7.  ),affidaviUofJttf^ca/toA  shall  be  deemed 
insufficient  unless  they  state,  that  each  person  justifying  is  worth  Hie  amount  required  by 
the  practice  of  the  courts,  over  and  above  what  will ,  pay  his  ju«t  debts,  and  over  and 
above  every  other  sum  for  which  he  is  then  baiL  In  town  cases,  a  non-compliance 
witli  this  rule  will  merely  have  the  effect  of  depriving  the  defendant  of  the  costs  of 
justification,  should  the  bail  justify.  Thompson*s  bail,  2  Dowl.  P.  C.  50.  But  with 
country  bail,  if  the  defendant  profess  to  use  this  affidavit  of  sufficiency  as  an  affidavit 
of  justification,  the  bail  will  be  rejected,  if  they  do  not  comply  with  this  form,  and 
state  that  they  are  worth  prope^y  to  the  amount  required  (HtUchinton*8  bail,  1  Dowl. 
P.C.571.  Simpton*s  bail,  ibid.  605.  Risers  t.  Janet,  ibid.  104,  Watton*t  bail,  2  ibid. 
198.  Naylor*t  bail,  S  ibid.  452.  Edmundt  v.  £eaU,  6  ibid.  359.  Penton^t  bail,  4  ibid. 
627.  WeUer*t  boil,  6  ibid.  312.);  and  permissidn  will  not  be  granted  to  amend  the 
affidavit 

4.  The  words  <<  what  will  pay  *'  are  not  in  the  original  form,  but  are  essentially  requi- 
site.  maer*t  bail,  5  ibid.  602.  ffuntU  bail,  4  ibid.  272.,  ted  vide  Reg.  Gen.  H.  T.  2 
Will.  4.  s.  19.  pott,  2817. 

5.  In  Smith*t  bail,  when  the  deponent  stated,  that  he  was  not  bafl  for  any,  omi^g  the 
word  defendant,  the  affidavit  was  holden  to  be  sufficient    1  Dowl.  P.  C.  514. 

S»  Debts,  without  stating  book  debts,  is  sufficient  Lanyon*t  bail,  3  ibid.  85.  If  funded 
property  be  stated,  the  description  of  fund  must  be  mentioned.    Anon,  1  ibid.  159. 

7.  The  place  where  the  furniture  is  deposited  must  be  stated.  Cooper^s  bail,  3  ibid.  692. 

8.  **  Within  the  last  six  months  resided,**  is  insufficient    Johnson* t  bail,  1  ibid.  438. 

'Whereas  dedarations  in  actions  upon  bills  of  exchange,  promissory  notes,  aod  Puadiuc. 
Uie  counts  usually  called  the  common  counts,  occasion  imnecessary  expense  to  par- 


scribed  fonns. 
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T.T.  1  WiLi..4^   ties  by  reason  of  tbeir  lengthy  and  the  aaroe  may  be  drawn  in  a  more  oond 

^^^^'  form :  now  for  the  prevention  of  such  expense,  it  is  ordered,  Uiac  if  any  de. 

Declarations  to  elaration  in  asmmpHt  hereafter  filed  or  delivered,  and  to  which  the  plaintiff  didl 
be  in  accord-  not  be  entitled  to  a  plea  as  of  this  term,  being  for  any  of  the  demands  mendoned 
?!!!^u2[*r^^'?"     ^°  ^  schedule  of  forms  and  directions  annexed  to  this  order,  or  demands  of  s 

like  nature,  shall  exceed  in  length  such  of  the  said  forms  set  forth  or  directed  in  the 
said  schedule,  as  may  be  applicable  to  the  case ;  or,  if  any  declaration  in  debt  to 
be  so  filed  or  delivered  for  similar  causes  of  action,  and  for  which  the  action  of 
assumpHt  would  lie,  shall  exceed  such  length,  no  costs  of  the  excess  shall  be 
allowed  to  the  plaintiff  if  he  succeeds  in  the  cause ;  and  such  costs  of  llie  excesi 
as  have  been  incurred  by  the  defendant  shall  be  taxed  and  allowed  to  the  de- 
fendant, and  be  deducted  from  the  costs  allowed  to  the  plaintiff.  And  it  is 
further  ordered,  that  on  the  taxation  of  costs,  as  between  attorney  and  dieot, 
no  costs  shall  be  allowed^to  the  attorney  in  respect  of  any  such  excess  of  lengA ; 
and  in  case  any  costs  shall  be  payable  by  the  plaintiff  to  the  defendant, 'on  aocomic 
of  such  excess,  the  amount  thereof  shaU  be  deducted  from  the  amount  of  ^ 
attorney's  biU. 

In  Law  V.  ThdwOl  (1  M.  &  W.  140.)  Lord  Abinger  said,  «<  I  do  not  think  the  ibnss 
given  in  the  rule  in  question  were  intended  to  introduce  any  matter  which  was  not  ■»• 
cessary  before,  but  rather  to  reject  matter  which  was  unnecessarily  made  part  of 
the  old  form.  They  could  not  be  intended  to  alter  the  law  as  to  what  were  or  ««e 
not  necessary  allegations  in  pleading,  either  as  to  form  or  substance:  the  judgn 
had  no  authority  whatever  to  impose  these  forms  upon  the  parties  to  actions  as  the  Uv 
of  the  hmd.'* 

ScHSDULSS  OF  SCHEDULES    OF    FoRMS    AND    DIRECTIONS. 

DiaacTioNs.  !•  ^^r  that  whereas  the  defendant,  on  the day  of  ,  in  tbe  year 

Count  on  a         of   our  Lord ,  at  London  (1)  {or  in  the  county  of ],  made   his 

promissory  promissory  note  in  writing,  and  delivered  the  same  to  the  plaintiff  (2),  sod 

S^e^b"******  thereby  promised  to  pay  to  the  plaintiff  £ |  te-^j  after  tbe  date 

payee  or  in-  thereof  [or,  as  the  fact  may  he]^  which  period  bas  now  elapsed  (3)  [or  if  the  sale 

dorsee,  as  tbe  he  payaJbie  to  A,  jS.],  and  then  and  there  delivered  the  same  to  A.  B.,  and  tfaeiebj 

case  may  be,  p^^iged  to  pay  to  the  said  A.  B.  or  order  £ {  ^J  after  the  dale 

thereof  Qor,  ob  the  fact  may  he]^  which  period  has  now  elapsed ;  and  the  said  A-B. 
then  and  there  indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  tfaien  aad 
there  had  notice  (4),  and  then  and  there,  in  consideration  of  the  premises,  promised 
to  pay  the  amount  of  the  said  note  to  the  plaintiff,  according  to  the  tenor  and 
effect  thereof. 

1.  By  Reg.  Gen.  H.  T.  4  Will.  4.  s.  8.  {postj  S858.)  the  venue  in  the  margin  is  to  be  taken 
to  be  the  veuue  intended,  and  no  venue  is  to  be  stated  in  the  body  of  the  declaratMm. 

The  introduction  of  a  venue  is  not  ground  of  demurrer ;  but  in  order  to  have  tbe  irrr- 
gularity  rectified,  an  application  should  be  made  to  a  judge  at  chambers.  Farmer 
T.  Champneys  (Bart.),  1  C.  M.  &  R.  369.  S  DowK  P.  C.  680.  Fhker  r.  5ik0*»  3 
ibid.  27.     Townsend  v.  Gumey,  1  C.  M.  &  R.  590. 

2.  Thb  allegation  is  not  essential.     ChvrcfdU  v.  Gardner,  7  T.  R.  596. 

3.  By  Stat.  2  Will.  4.  c.  39.  the  suing  ou(  the  writ  is  the  commencement  of  the 
Vide  Abbott  t.  Atlett,  1  M.  &  W.  209.    Owen  v.  VTatert,  2  ibid.  91. 

4.  It  is  not  requisite  that  an  allegation  of  nodce  to  the  defendant  of  the  ind^ 
should  be  made.    Reynoldt  t.  Dames,  1  B.  &  P.  684. 

Count  on  a  2.   Whereas  one  C.  D.,    on   tbe  day  of  ,  in  the  year  of  oar 

promissory  note  Lord,  —  at  London  [or,  in  the  county  of  —  ] ,  made  his  promissory 

against  payee      ^^^  ^^  writing,  and  thereby  promised  to  pay  the  defendant,  or  order  ^ , 

byanmdorsee.     r  darti^         ,,•         -n.-  ^,,, 

\  «wk«  I  after  the  date  thereof  [pr^  as  the  fact  may  be\  which  period  bas 

now  elapsed,  and  the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff 
[or,  and  the  defendant  then  and  there  indorsed  the  same  to  X.  Y.,  and  the  said 
X.  Y.  then  and  there  indorsed  the  same  to  the  plaintiff  3  (5),  and  the  said  C  D. 
did  not  pay  the  amount  thereof,  although  the  same  was  there  presented  to  hi™ 
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the  day  when  it  hecame  due,  of  all  which  the  defendant  then  and  there  had  T.  T.I  Will.  4« 
doe  notice  (6).  i^si. 

5.  It  is  requisite  to  allege,  in  the  declaimtion,  that  the  note  was  indorsed  to  the  plaintiff. 
Cunim  T.  Whitehead^  3  Bing,  N.  C.  8S8. 

6.  TheTf^al  liability  of  a  payee  to  his  indorsee  is  to  pay  the  note  when  due,  after  default 
in  payment  of  the  maker  and  notice  of  dishonour ;  where,  however,  the  declaration, 
after  stating  the  making  of  tlie  note,  and  the  indorsement  by  the  defendant  to  the 
plaintiff,  alleged  that  the  defendant  promised  the  plaintiff  to  pay  the  same  according 
to  the  tenor  and  effect  thereof,  and  averred  as  a  breach  that  neither  the  maker  nor 
the  defendant  paid  the  note  when  it  became  due,  of  which  tlie  defendant  had  notice ; 
—  It  was  holden,  after  verdict,  that  the  promise  and  breach  were  sufficiently  stated. 
Hedger  v.  Steavenson,  2  M.  &  W.  799. 

3.  Whereas  one  C.  D.,  on ,  at  London  [or,  in  the  county  of ],  made  Count  on  a 

his  promissory  note  in  writing,  and  thereby  promised  to  pay  to  X.  Y.  or  order  promissory  note 

£ {  ^}a^te'  ^^  ^^  thereof  lor,  as  ihe  fact  may  be],  which  period  ^^^jjj^"*'^ 

has  now  elapsed,  and  then  and  there  delivered  the  said  note  to  the  said  X.  Y.,  and 
the  said  X.  Y.  then  and  there  indorsed  the  same  to  the  defendant,  and  the  defen- 
dant then  and  there  indorsed  the  same  to  the  plaintiff  [or,  and  the  defendant  then 
and  there  indorsed  the  same  to  Q.  R.,  and  the  said  Q.  R.  then  and  there  indorsed 
the  same  to  the  plaintiff],  and  the  said  C.  D.  did  not  pay  the  amount  thereof, 
although  die  same  was  there  presented  to  him  on  the  day  when  it  became  due,  of 
all  which  the  defendant  then  and  there  had  due  notice. 

4.  Whereas  the  plaintiff,  on ,  at  London  [or,  in  the  county  of ^],  made  Count  on  an 

his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and  thereby  inland  bill  of 

Tequired  the  defendant  (7)  to  pay  to  the  plaintiff  £ {  ^]  after  .^^3,^  ac- 

^®  {i^t}  thereof,  which  period  has  now  elapsed,  and  the  defendant  then  and  there  ceptor  by  the 

accepted  the  said  bill  and  promised  the  plaintiff  to  pay  the  same  according  to  the  drawer,  being 

tenor  and  effect  thereof  and  of  his  said  acceptance  thereof  (8),  but  did  not  pay  the  ^^  P^y^e. 
same  when  due  (9). 

7.  This  allegation  is  not  essential.  • 

8.  ^hen  a  general  unqualified  acceptance  is  stated,  it  would  be  sufficient  against  the 
acceptor,  to  state  a  promise  to  pay  according  to  the  tenor  of  the  bill. 

9.  These  forms  equally  apply  to  actions  of  debt  and  atmmpsU,  if  from  the  relation  of 
the  parties  debt  will  lie  ;  but  it  is  requisite  in  actions  of  debt,  that  there  should  be 
the  usual  conclusion  in  debt. 

5.  Whereas  the  plaintiff,  on  ,  at  London  [or,  in  the  county  of ],  made  Count  on  an 

his  bill  of  exchange  in  writing,  and  clirected  the  same  to  the  defendant,  and  thereby  inland  bill  of 

required  the  defendant  to  pay  to  O.  P.  or  order  £ (  wiL  ]  after  "change 

^  '^  '  I  bmmiUm  J  against  the  ac- 

the  {iSi}  thereof,  which  period  has  now  elapsed,  and  then  and  there  delivered  the  ceptor  by  the 
same  to  the  said  O.P.;  and  the  said  defendant  then  and  there  accepted  the  same,  drawer,  not 
and  promised  the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  hereof  ^°S^«  payee^ 
and  of  his  acceptance  thereof,  yet  he  did  not  pay  the  amount  hereof  although  the 
said  bill  was  there  presented  to  him  on  the  day  when  it  became  due,  and  thereupon 
the  same  was  then  and  there  returned  to  the  plaintiff,  of  all  which  the  defendant 
then  and  there  had  notice. 

6.  Whereas  one  B.  F.,  on ,  at  London  [or,  in  the  county  of—],  made  Count  on  an 

his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant  and  thereby  inland  bill  of 
required  the  defendant  to  pay  to  the  said  B.  F.  \jfr  to  H.  G.]  or  order  £ .  exchange 

{  ^S»}  *^'  ^*^*^  thereof,  which  period  is  now  elapsed,  and    the   de-  J^tw  by***" 

fendant  then  and  there  accepted  the  said  bill,  and  the  said  B.F.  [or  the  said  H.  G.]  indorHee. 

then  and  there  indorsed  the  same  to  the  plaintiff  [or,  and  the  said  B.  F.  or  the  said 

H.  G.  then  and  there  indorsed  the  same  to  K.  J.,  and  the  said  K.  J.  then  and 

there  indorsed  the  same  to  the  plaintiff],  of  all  which  the  defendant  then  and  there 

had  due  notice  and  then  and  there  promised  the  plaintiff  to  pay  the  amount 

thereof  according  to  the  tenor  and  effbct  thereof  and  of  his  acceptance  thereof, 

7.  Whereas  one  B.  F.,  on ,  at  London  [or,  in  the  county  of  — — ],  made   Count  on  an 

his  bill  of  exchange  in  writing  and  directed  the  same  to  the  defendant  and  thereby  inland  bill  of 
lequired  the  defendant  to  pay  to  the  plaintiff^ {  ^}  after  the  ^2^«5„ac-. 
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T.T.lWiLu4. 
1831. 

ceptor  liy  the 
])ayee. 

Count  on  an 
inUnd  bill  of 
exchange 
against  the 
drawer  by 
payee  on  non 
acceptance. 

Count  on  an 
inland  bill  of 
exchange 
against  drawer 
by  indorsee  on 
non  accept- 
ance. 


{dm^}  thereof,  which  period  has  now  ekpsed,  and  the  deftndaot  then  and  thoe 
accepted  the  same  and  promised  the  plaintiff  to  pay  the  nroe  according  to  the  tenor 
and  effect  thereof  and  of  his  acceptance  thereof. 

8.  Whereas  the  defendant,  on ,  at  London  [or^  in  the  county  of  *— -],  made 

his  hill  of  exchange  in  writing,  and  directed  the  same  to  J.K.,and  thereby  reqniicd 


{ 


dayi 


I  after  the  {Jf) 


[ 


Count  on  an 
inland  bill  of 
exchange 
against  indorser 
by  indorsee  on 
non  acceptance. 


Count  on  an 
inUnd  bill  of 
exchange 
against  payee 
by  indorsee  on 
non  acceptance. 


the  said  J.  K.  to  pay  to  the  plaintiff  £  — 

thereof,  and  then  and  there  deliyered  the  same  to  the  said  plaintiff,  and  the  noe 
was  then  and  there  presented  to  the  said  J.  K.  for  acceptance,  and  the  said  J.  E. 
then  and  there  refiued  to  accept  the  same,  of  all  which  the  defendant  then  and 
there  had  due  notice. 

p.  Whereas  the  defendant,  on  ,  at  London  \or,  in  the  county  of ]) 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  J.  K.,  and  theiciij 
required  the  said  J.  K.  to  pay  to  the  order  of  the   said  defendant  £  — 

««k*  ]  after  the  {tSS\  thereof,  and  the  said  defendant  then  and  there 

hdorsed  the  same  to  the  plaintiff  [or,  and  the  said  defendant  then  and  there  in- 
dorsed the  same  to  L.  M«,  and  the  said  L.  M.  then  and  there  indorsed  the  same 
to  the  plaintiff]])  And  the  same  was  then  and  there  presented  to  the  said  J.  K.  for 
acceptance,  and  the  said  J.  K.  then  and  there  refused  to  accept  the  same,  of  iD 
which  the  defendant  then  and  there  had  due  notice. 

10.  And  whereas  one  N.  O.,  on  ,  at  London  {or,  in  the  county  of ^]i 

made  his  bill  of  exchange  in  writing  and  directed  the  same  to  P.  Q.,  and  thereby 

required  the  said  P.  Q.  to  pay  to  his  order  £ |  ^£.1  "^  ** 

{^t}  thereof,  and  the  said  N.  O.  then  and  there  indorsed  the  said  biB  to  the 
defendant  [or  to  R.  S.,  and  the  said  R.  S.  then  and  there  indorsed  the  same  to 
the  defendant],  and  the  defendant  then  and  there  indorsed  the  same  to  the  pbindf, 
and  the  same  was  then  and  there  presented  to  the  said  P.  Q.  for  acceptance,  and 
the  said  P.  Q.  then  and  there  refused  to  accept  the  same,  of  all  which  the  defend- 
ant then  and  there  had  due  notice. 

11.  Whereas  one  N.  O.,  on ,  at  London  []or,  in  the  county  of J 

made  his  bill  of  exchange  in  writing  and  directed  the  same  to  P.  Q.,  and  tberebf 

required  the  said  P.  Q.  to  pay  to  the  defendant  or  order  £ I  »«^} 

after  the  {^}  thereof,  and  then  and  there  deliyered  the  same  to  the  defendaot, 
and  the  defendant  then  and  there  indorsed  the  said  bill  to  the  plaintiff  [or,  to  HS^j 
and  the  said  R.S.then  and  there  indorsed  the  same  to  the  plaintiff], and  the  mae 
was  then  and  there  presented  to  the  said  P.  Q.  for  acceptance,  and  the  said  P-  Q* 
then  and  there  refused  to  accept  the  same,  of  all  which  the  defendant  then  lod 
there  had  due  notice. 


Direction  for 
declarations 
on  bills  where 
action  brought 
after  time  of 
payment 
expired. 

1.  On  bills 
payable  after 
date. 

2.  On  bills 
payable  after 
sight 


Directions  for 
declarations  on 
bills  or  notes 
payable  at 
sight 

On  foreign  bills. 


If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or  aeoqrtor, 
and  thS  bill  he  payable  at  any  time  after  date,  and  the  action  not  brought  till  the 
time  is  expired,  it  will  be  necessary  to  insert,  as  in  declarations  on  promistf? 
notes,  immediately  after  the  words  denoting  the  time  appointed  for  payment,  the 
following  words,  viz.  which  period  has  now  elapsed  ;  and  instead  of  aTerring,  tbit 
the  bill  was  presented  to  the  drawee  for  acceptance^  and  that  he  refbaed  to  oca^ 
the  same,  to  allege  that  the  drawee  [naming  him]  did  not  pay  the  said  bill,  althongh 
the  same  was  there  presented  to  him  on  the  day  when  it  became  due. 

And  if  the  declaration  be  against  any  party  except  the  drawee  or  aooeptor,afid  the 
hill  he  payable  at  any  time  after  sight,  it  will  be  necessary  to  insert,  after  the  words 
denoting  the  time  appointed  for  payment,  the  following  words,  ^iz.  and  thB  t^ 
drawee  [naming  him]  then  and  there  saw  and  accepted  the  eame,  andtkeftH 
period  hoe  now  elapeed  ;  and  instead  of  alleging  that  the  bill  was  presented  for 
acceptance  and  refused,  to  allege  that  the  drawee  [naming  him]  did  not  p^^ 
said  fnll,  although  the  same  was  presented  to  him  on  the  day  when  it  became  iut. 

If  a  note  or  bUlhe  payable  at  sight,  the  form  of  the  declaration  must  be  nried 
BO  as  to  suit  the  case,  which  may  be  easily  done. 

Declarations  on  foreign  bills  may  he  drawn  according  to  the  principle  of  di^ 
forms,  with  the  necessary  variations. 
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Whereas  the  defendant^  on ,  at  London  [or,  in  the  county  of  — ],  was  T.  T.l  Will.4. 

indebted  to  the  plaintiff  in  sS for  the  price  and  value  of  goods  then  and  ^^^^' 

there  {2ff*^}  and  {t&^  by  the  plaintiff  to  the  defendant  at  his  request :  Common 

And  in  ^         ■  for  the  price  and  value  of  work  then  and  there  done,  and  Counts. 

materials  for  the  same  provided  by  the  plaintiff  for  the  defendant  at  his  request :  Goods  bar- 

And  in  £ for  money  then  and  there  lent  by  the  plaintiff  to  the  defendant  gained  or 

Bt  his  request :  delivered. 

And  in  £ for  money  then  and  there  paid  by  the  plaintiff  for  the  use  of  Work  and 

the  defendant  at  his  request :  materials. 

And  in  £ for  money  then  and  there  received  by  the  defendant  for  the  Money  lent. 

use  of  the  plaintiff:  Money  paid. 

And  in  £ for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  Money  re- 

on  an  account  then  and  there  stated  between  them.  ceived. 

Although  the  necessity  for  averments  of  place  in  declarations  have  been  abolished,  no    Account  stated. 

such  directions  exist  as  to  averments  of  time. 
Eicept  time  be  the  essence  of  an  agreement  the  real  time  need  not  be  stated.    Steward  t. 

iMfton^  S  Dowl.  P.  C.  430.     Arnold  t.  Amoldt   3  Bing.  N.  C.  81.     5  Dowl.  P.  C. 

203.    And  if,  being  immaterial,  it  be  stated,  so  that  the  cause  of  action  appear  to  be 

after  the  date  of  the  writ,  which,  since  the  Uniformity  of  Process  Act,  is  the  commence. 

ment  of  the  suit,  no  objection  can,  upon  such  grounds,  be  taken  to  the  declaration. 

Steward  v.  LaytoUf  3  ibid.  430. 

And  whereas  the  defendant  afterwards,  on  &c.,  in  consideration  of  the  pre-   General  con- 
mises  respectively,  then  and  there  promised  to  pay  the  said  several  moneys  re-  elusion, 
spectively  to  the  plaintiff  on  request,  yet  he  hath  disregarded  his  promises,  and 
hath  not  paid  any  of  the  said  moneys  or  any  part  thereof  to  the  plaintiff's  damage 
of  s£ ,  and  thereupon  he  brings  suit  &c 

This  form  of  conclusion  may  be  applied  to  all  personal  actions ;  but  if  executors  or 
assignees  sue,  it  must  be  applied  accordingly. 

If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  note  or  Directions  as 

acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  first  in  the  dedar-  to  the  general 

•adon,  and  then  in  the  general  conclusion  to  say,  promised  to  pay  the  said  laat  conclusion.^ 
mentioned  several  moneys  respectively. 


II.  HiLABY  Team,  2  Will.  4.  1832.  H.T.  2Will.4. 

Whereas  it  is  expedient,  that  the  practice  of  the  courts    of  King's  Bench,  . 

Common  Pleas,  and  Exchequer  of  Pleas  should,  as  far  as  possible,  be  rendered  nornvrt  '" 

uniform,  it  is  ordered,  that  the  practice  to  be  observed  in  the  said  courts,  with  defemd. 
respect  to  the  matters  hereinafter  mentioned,  shaU  be  as  follows ;  that  is  to  say, 

1.  Warrants  of  attorney  to  prosecute  or  defend,  shall  not  be  entered  on  distinct  Warrant  of 
rolls,  but  on  the  top  of  the  issue  roll.  attorney  to  be 

No  entry  can  be  made  on  record  of  any  warrants  of  attorney  to  sue  or  defei^,  conse-  *"*®'*d  on  issue 

quently  this  rule  is  repealed.     Vide  post,  2854.  Reg.  Gen.  H.  T.  4  WilL  4.  r.  «2.  %,  4.  '^^' 

2.  A  special  admission  of  prodiein  amy,  or  guardian,  to  prosecute  or  defend  for  A  special  ad- 
•an  infant  (wde  antS,  2063,  2064.  tit.  Infant),  shall  not  be  deemed  an  authority  mission  of 
to  prosecute  or  defend  in  any  but  the  particular  action  or  actions  specified.  ^''^^^a^  '^^^u 

8.  No  affidavit  of  service  of  process  shall  be  deemed  sufficient,  if  made  before  !^"^*° 

the  plaintiff's  own  attorney,  or  his  clerk.  action. 

If  an  illiterate  person  be  sworn  in  court,  or  before  a  commissioner,  the  fact  of  the  affidavit  Affidavit. 

being  read  over  to  him,  and  his  understanding  it,  must  be  stated  in  the  jurat.    Saynes 

V.  Fowell,  3  Dowl.  P.  C,  599. 

Actual  service  of  process  is  sometimes  dispensed  with,  if  the  service  be  equivalent  Of  service  of 

Rhodes  v.  Innes,  1  ibid.  215.     But  in  order  to  entitle  the  plaintiff  to  61e  common  bail,  process. 

the  service  on  the  defendant  must  be  personaL      2%omson  v.  Pheneyf  ibid.  441.     An 

affidavit  of  service  by  leaving  a  rule  at  the  defendant's  chambers,  with  a  female  servant 

there,  has  been  held  sufficient.    JUanson  v.  Walker,  3  ibid.  258. 

< 

4.  An  affidavit  sworn  before  a  judge  of  any  of  the  courts  of  King's  Be^ch,  Affidavit  not 

Common  Pleas,  or  Exchequer,  shall  be  received  in  the  oourt  to  which  such  entitled  when 

received. 


9814 


THB  NEW  RULES. 


H.T.9Wii.u4^  jndge  belongs,  though  not  entitled  of  that  court ;  bat  not  in  any  other  omrt, 
1839.  unless  entitled  of  the  court  in  whiclkit  is  to  be  used. 

By  Stat.  1 1  Geo.  4.  &  1  Will.  4.  c.  70.  s.  4.  every  judge  of  t]ie''couits  maj  trunact  sad 
buiinefts  at  chambers  or  elsewbere,  depending  in  any  of  the  courts,  as  relates  to  mitten 
over  which  the  courts  have  a  common  juri«lictioD.  Vide  IHuUipt  ▼.  Drake,  8  DovL 
P.  C.  45. 

An  affidavit  sworn  before  a  commissioner  of  the  court  of  Exchequer  may  be  md, 
though  not  entided*    IWte  v.  Browning,  I  M.  &  W.  S6S.    White  r.  Irangt  2  ibid.  1 27. 

An  affidavit  entided  in  tha  court  of  Queen's  Bench,  which  appears  by  the  junt  to  bm 
been  sworn  before  a  commissioner  of  the  court  of  Exchequer,  cannot  be  used  is  i 
matter  pending  in  the  court  of  Queen's  Bench.  But  a  rale  having  been  diielargcd 
on  this  objection,  an  application  to  renew  or  amend  the  affidavit  was  allowed.  Skm 
▼.  Perkin,  1  Dowl.  P.  C.  N.  S.  306. 

A  rale  obtained  on  an  affidavit,  the  jurat  of  which  is  without  date,  will  be  disdMi^ed 
with  costs.      BiaekweB  v.  Allen,  7  M.  &  W.  146. 


Addition  of 
deponent  in 
affidavit. 


Affidavits  not 
to  be  swora  be> 
fore  attorney, 
or  agent,  or 
clerk«  except 
affidavit  to  hold 
to  bail* 


5.  The  addition  of  every  person  making  an  affidavit  shall  be  inserted  tfaerdiL 

In  a  cause  between  J.  S.  and  6.  S.  <*  the  elder,**  an  affidavit  entitled  in  the  naiiKs  of 

the  parties,  omitting  the  words  '<the  elder/*  was  held  to  be  suffioiept.    A^irfosv. 

Johnson,  1  Dowl.  P.  C.  N.  S.  356. 
**  Bath,  in  the  county  of  Somerset,  Esq.,**  is  a   good  description  in  the  Cobuboi 

Pleas  of  a  deponent  in  an  affidavit  of  debt.     Coppin  v.  PaUer,  8  DowL  P.  C  785. 
It  is  no  objection  to  an  affidavit  in  support  of  a  plea  in  abatement,  that  the  additioBrf 

the  defendant  is  not  stated,  though  this  rule  is  general.   Poole  v.  Pembrtj^  I  itiL 

693. 
If  in  a  joint  affidavit  the  additions  of  some  of  the  deponents  are  properly  stated,  sad  o( 

others  omitted,  it  is  doubtful  whether  the  affidavit  can  be  used.    Jcrvts*s  New  Roli^ 

59. 
In  Bex  V.  Carnarvonshire  (JutHces  of)  (5  N.  &  M.  864.)  die  court  of  KiBg*i  Besd 

refused  to  allow  it ;  but  in  Nathan  v.  Cohen  (3  Dowl.  P.  C.  370.)  Mr.  Justice  BrtMOS^ 

mid  in  Exp.  Edmonds  (5  ibid.  709.)  Mr.  Justice  Coleridge  allowed  somudi  am 

stated  by  the  deponent  properly  dcsenbed  to  be  rand. 
It  ia  not  soffidciU  in  an  affidavit  by  the  defendant  in  a  cause  to  describe  himself  as  "Ae 

above-named  defendant,**  without  any  other  addition.    Lawton  v.  Case,  1  C&  M.4tU 

Bcd  vide  Jaekton  v.  Chard,  2  Dowl.  P.  C.  469. 
The  court  declined  to  act  upon  an  affidavit  which  was  entitled  A,  v.  B,  executor,  ht, 

vrithout  spedfyiug  the  party  to  whom  the  defendant  was  executor.    Qark  v.  Martm, 

3  ibid.  929. 

**  Phillips,  assignee,  &c.,*'  is  an  irregular  mode  of  describing  a  plaintiff  in  intitDliif  ■ 
affidavit.    Philip  v.  ffutchinton,  ibid.  90. 

If  a  defendant  describe  his  place  of  abode,  he  need  not  also  give  his  addition  of  degrK" 
Poole  V.  Pembrey,  1  ibid.  693.  Jachon  v.  Chard,  2  ibid.  469.  Brooh  v.  FaHtf, 
6  ibid.  361 .  Sharpy.  Johnston,  9  Bing.  N.  C.  246.  And  it  would  seem,  obiemi  Hr. 
Jervis  (New  Rules,  59.),  although  tbiere  is  no  case  upon  [the  question,  thst  s  afliltf 
construction  would  apply,  where  the  affidavit  is  made  by  a  plaintiff. 

Tlie  additions  required  are  of  two  kinds,  place  and  degree.  In  a  joint  affidavit  by  ■ 
attorney  and  bis  clerk,  if  the  residence  of  the  attorney  be  stated,  it  will  be  suffidctfii 
the  other  deponent  described  himself  as  clerk  to  the  said,  &c.    BoUomley  v.  Bekkaak't 

4  9owl.  P.  C.  26. 

An  attorney's  clerk  in  a  separate  affidavit  may  describe  himself  as  derk  to  A.  B.  of  && 
(Striie  v.  Blanchard,  5  ibid.  216.),  or  as  late  clerkto  A.  B.  of  &c  {Sta^i^  \' 
Drummond,  9  ibid.  473.) ;  but  be  must  state  either  his  own  reaidenoek  ^  ^  IS* 
dence  of  his  employer.      Daniels  v.  May,  5  ibid.  33.     jUexander  v.  MUton,  1  ib"* 

Where  an  affidavit  upon~an  application  for  a  capias,  under  stat.  1  &  2  Viet  c  H^ /".^ 
described  the  plaintiff  as  J.  H.,  «<  one  of  the  pubUc  officers  of  the  Western  Dianet 
Banking  Company  for  Devon  and  Cornwall,'*  but  the  words  "  fiir  Devon  sod  Con^ 
wall"  were  omitted  in  thectqnas,  the  court  discharged,  without  costs,  a  rule  nia fa^ 
defendant's  discbarge  out  of  custody,  upon  the  plaintiff  filing  an  affidavit  oorreipflv^ 
with  the  writ     Bichards  v.  DitpraUe,  1  DowL  P.  C.  N.  S.  384. 

6.  Where  an  agent  in  town  or  an  attorney  in  the  country  is  the  attonieyootw 
record^  an  affidavit  sworn  before  the  attorney  in  the  country  shall  not  be  reeeivvdi' 
and  an  affidavit  sworn  before  an  attorney's  derk  shall  not  be  leoeiTed  in  o^ 
where  it  would  not  be  receivable  if  sworn  before  the  attomey  himself;  hU^ 
rule  shall  not  extend  to  affidamte  to  hold  to  baiL 

If  an  affidavit  be  duly  endded  in  the  courts  it  is  sufficient  in  the  jurat  to  ^^'^^l!'^ 
person  before  whom  it  is  awora  as  <'  a  commissioner,  &&"  Burdekm  v.  AMer^  1  '^^ 
P.  C.  N.S.  134. 
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Vhen  a  deponent  who  applied  to  set  aside  a  judgment  in  ^ectment,  and  to  defend  as  H.T.  2Wilu4. 

landlord,  swore  his  affidavit  before  bis  attorney,  it  was  holden  not  to  be  objectionable,  1832. 

because  the  commibsioner  was  not  when  the  affidavit  was  made  tlie  aUorney  in  the  — . 

cause.     Doe  d.  Grant  t.  Roe,  5  Dowl.  P.  C.  409. 

?•  After  non  pros,,  nonsuit^  or  discontinuance,  the  4efendant  shall  not  be  Arrest. 
arrested  a  second  time  without  the  order  of  a  judge.  No  second 

n  ,  -      ,».  .V  arrest  without 

By  Stat  l&2Vict  c.  110.  {ante,  1276—1278.  tit.  Dbri)  a  defendant  cannot,  under  ieave. 
any  circumstances,  be  arrested  except  by  the  order  of  a  judge. 

An  application  for  an  order  under  stat.  1  &  2  Vict.  c.  110.  s.  S.,  for  a  capias  to  issue 
against  a  defendant,  cannot  be  made  to  the  court  at  Westminster,  but  it  may  be  made 
to  a  single  judge  sitting  there.     Bentley  v.  Berrey^  7  M.  &  W.  146. 

Where  an  order  is  obtained  for  a  capias  under  btat.  1  &  2  Vict  c.  110.  s.  S.,  before  the   Procbsdivgs 
suing  out  of  the  writ  of  summons,  the  affidavit  on  which  it  is  applied  for  need  not   umdsr  ^tat. 
be  entitled  in  the  cause.     Schlatter  v.  Cohen,  7  M.  &  W.  389.  1  &  2  Vicx. 

In  BiUon  v.  Clapperton  (1  Dowl.  P.  C.  N.  S.  386.)  it  appeared,  that  the  defendant  had  ,c.  1 10. 
been  remanded  under  stat.  1  &  2  Vict  c.  1 10.,  and  the  plaintiff  arrested  him  on  a  capias, 
issued  under  the  85th  section.  In  the  affidavit  of  debt  the  plainu'ff  was  described 
as  «« W.  B.  jun. ;  'Mn  the  cajnas  the  word  "  jun. "  was  omitted.  The  plaintiff's  father 
bore  the  same  names,  and  resided  at  tlie  same  place :  —  the  court  permitted  the  writ  to 
be  amended  on  payment  by  the  plaintiff  of  the  costs  of  the  application. 

Stat  I  &  2  Vict  c.  110.  does  not  authorise  a  party  to  issue  execution  for  money 
awarded  by  an  arbitrator.     Vide  Burton  v.  Mendixabei,  1  Dowl.  P.  C.  N.  S.  336. 

The  words  in  stat  1  &2  Vict.  c.  110.  s.  18.  « moneys  or  costs,  charges  or  expenses** 
mean,  money  decreed  or  ordered  to  be  paid,  together  with  the  costs,  &&,  to  be  ascer- 
tained on  taxation  by  the  officer  of  the  court,  and  that  no  order  to  pay  costs  is 
requisite  after  Uxation.     Jones  v.  WiiUams,  8  M.  &  W.  349. 

Where  the  defendant  was  on  the  point  of  quitting  England,  and  the  plaintiff  obtained  a 
judge's  order  to  hold  him  to  bail  for  422/.,  but  indorsed  the  capias  for  422/.  1 3s.  4dL,  which 
was  the  amount  of  the  debt,  the  court  allowed  the  capias  to  be  amended  on  payment 
of  costs,  the  defendant  to  be  discharged  out  of  custody  on  paying  into  court  422/., 
and  20/.  for  costs,  to  be  taken  out  on  perfecting  special  bail.  Plock  v.  Pacheo,  1  Dowl. 
P.  C.   N.  a  380. 

If  a  defendant  have  been  arrested  and  given  bail  to  the  sheriff,  under  stat.  I  &  2.  Vict 
c.  1 10.,  the  plaintiff^  by  declaring  in  chief,  does  not  wave  his  right  to  attach  the  sheriff 
for  not  bringing  in  the  body.     Begina  v.  Montgomeryshire  (  Skaijff^of),  ibid.  388. 

In  Greenshield  v.  Pritchard  (8  M.  &  W.   148.)  the  court  refused,  after  the  lapse  of  a    ' 
year,  to  discharge  a  party  who  had  been  arrested  under  a  co.  so.  in  a  wrong  coun^, 
although  hb  swore,  that  he  was  not  aware  of  that  fact  until  ten   months  after  loa 
arrest,  and  that  he  then  applied  immediately  for  his  discharge  to  a  judge,  who  refused 
to  interfere. 

Where  a  defendant  has  been  regularly  arrested  on  an  attachment  out  of  Chancery,  the 
lact  of  an  irregular  writ  of  ca.  so.  issuing  out  of  the  Common  Pleas  against  the  d^ 
fendant,  after  the  arrest,  does  not  interfere  with  the  right  of  another  plaintiff  to 
detain  the  defendant  by  virtue  of  a  subsequent  ea,  to*  Wright  v.  Stanford,  1  Dowl. 
P.C.  N.  &272. 

Hie  marshal's  return  is  no  proof  of  the  order  in  which  writs,  by  virtue  of  which  the  de- 
fendant is  in  custody,  were  executed.     Ibid.  • 

In  Beuptes  v.  Jones  (ibid.  373.)  it  appeared  that  a  co.  m.,  issued  against  four  joint  defend- 
ants, under  which,  one  was  taken  in  execution  and  discharged  under  the  Insolvent 
Act  The  plaintiff  afterwards  issued  Siji,fa.  against  the  four  defendants,  under 
which  the  sheriff  seized  the  goods  of  the  one  who  had  been  discharged.  It  was  held 
(dvJbitante  Parke  B.),  that  the  writ  was  irregular,  in  having  been  issued  against  a 
party  discharged  under  the  Insolvent  Act,  and  that  it  should  have  issued  against  the 
three,  only  suggesting  the  discharge  of  the  one;  but  that,  at  all  events,  the  writ 
should  not  have  been  executed  against  the  goods  of  the  defendant  so  discharged. 

Where  an  affidavit  was  sworn  in  the  usual  way  at  a  judge's  chambers,  but  through 
mistake,  was  not  laid  before  the  judge,  and  therefore  the  jurat  was  not  signed  by  him, 
H  was  held  to  be  irregular,  and  an  order  obtained  upon  such  affidavit  for  a  capias,  and 
all  the  proceedings  thereon  were  set  aside ;  although  after  some  days  (but  after  the 
execution  of  the  capita)  the  affidarit  was  laid  before  the  judge,  and  signed  by  him. 
BiU  ?.  Bamenjt,  8  M.  &  W.  317. 

S.  Affidavits  to  hold  to  bail  for  money  paid  to  the  use  of  the  defendant,  or  for  Affidavito  for 

work  and  labour  done,  shall  not  be  deemed  sufficient,  unless  they  state  the  money  ^^^  ?  ™^ 

Id  have  been  paid}  or  the  work  and  labour  to  have  been  done,  at  the  request  of  the  '^f?  *^  °^"'* 
m  g»    t  State  tlie  re- 

defendant,  quest 
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.H.T.sWiLL.4. 

Supplemental 
affidariu  not 
allowed. 

Variance  be- 
tween ac  etiam 
and  declaration, 
or  want  of  ac 
etiam,  not  to 
discharge  bail 
or  defendant 

Bond  to  stand 
for4(M. 

Writ,  when 

AKD  HOW  TO  ac 
riLKD. 

Sheriff  ruled 
to  return  writ, 
and  omitting  so 
to  do. 


Officer  to  in- 
dorse the  day 
and  hour  of 
filing  the  writ. 

Bail. 

Neither  at- 
tomey  nor  his 
clerk  to  be  bail 
except  to 
render. 

"When  country 
bail-piece  to  be 
transmitted  and 
filed. 


Plaintiff  may 
except  to 
sheriff's  bail, 
though  after  an 
assignment  of 
the  bail-bond. 

Two  days' 
notice  of  justifi- 
cation sufficient 
inaU 


9.  No  Bupplementid  affidavit  shall  be  albwed  to  supply  any  deAdcney  in  '^ 
affidavit  to  hold  to  bail. 

10.  A  variance  between  the  €u;  etiam  and  the  dedaration,  or  the  wut  of  in 
ae  etiam  where  the  defendant  ia  arrested,  shall  not  be  deemed  groand  for  db- 
charging  the  defendant,  or  the  hail ;  hut  the  hail-bond  or  lecognisanoe  of  Iwl 
shall  be  taken  with  a  penalty  or  sum  of  40/.  only. 

ride  pott,  9841.  Reg.  Gen.  £.  T.  S  Will.  4. 

Stat.  2  Will.  4.  c  39.  has  in  effect  repealed  this  rule,  and  bail  will  not  be  diiclisigcdfar 
a  variance  between  the  process  and  declaration  in  the  cause  of  action,  but  will  meidyMt 
the  declaration  aside  for  irregularity.  Ifard  t.  Tummon,  I  A.  &  £.  619.,  videXaor 
▼.  Irnfh  6  Dowl.  F.  C.  93. 

11.  When  the  rule  to  retom  a  writ  expires  in  vacation,  the  sheriff  thiil  ^ 
the  writ  at  the  expiration  of  the  rule,  or  as  soon  after  as  the  office  shsll  be  open. 

Where  a  sheriff  has  been  ruled  to  return  a  writ,  and  omits  to  do  so,  within  the  ipcciM 
time,  the  plaintiff  does  not  waTe  his  right  to  attach  him  by  afterwards  dircctiaf  In 
to  proceed  with  the  execuu'on.     HowUt  t.  JUckby,  1  Dowl.  P.  C.  N.  S.  889. 

The  rule  to  return  the  writ  expires  in  four  days  after  service  in  London  and  Midfaii 
and  in  eight  days  (Reg.  Gen.  M.  T.  7  Will.  4.  post,  2868.) in  any  other  dtyor  couitr. 

The  sheriff  ought  to  return  the  writ  of  capias  immediately  after  it  has  been  eiecntod^ 
his  officer  (sUt.  1  &  2  Vict,  c  110.) ;  but  the  sheriff  must  be  ruled  to  return  tbetii^ 
if  it  be  intended  to  take  proceedings  against  him. 

By  Stat.  2  Will.  4.  c  39.  s.  15.  a  judge  in  vacation  may  make  an  order  in  vacstkn  fa 
the  return  of  any  writ  'issued  out  by  authority  of  tluit  act ;  and  by  Reg.  Gen.  V.t 
3  Will.  4.  (poMt,  2844.)  if  a  rule  be  made  in  vacation  for  the  return  of  any  writ  itoMdbf 
authority  of  that  act,  and  the  order  duly  served,  the  same  may  be  made  a  mle  of  a^ 
in  the  next  term,  and,  without  fresh  service,  an  attachment  may  issue. 

Stat  1  &  2  Vict.  110.  does  not  contain  an  analogous  provision  for  the  return  of  wriiss 
vacation  ;  but  as  the  rule  to  return  the  writ  is  a  mode  of  compelling  the  pnttiDg  is  m 
perfecting  special  bail,  it  will  probably  be  held  that  the  fifUi  section  extends  to  tliefosB 
practice,  under  stat  2  Will.  4.  c.  39.,  to  the  present  process.     Jenris^s  New  Rulo,  61* 

12.  And  the  officer  with  whom  it  is  filed  shall  indorse  the  day  and  hoar  iba 
it  was  filed. 

13.  If  any  person  put  in  as  hail  to  the  action^  except  for  the  purpose  of  ro- 
•  dering  only,  be  a  practising  attorney^  or  clerk  to  a  practising  attorney,  theplilBaf 

may  treat  the  hail  as  a  nullity,  and  sue  upon  the  hail-bond  as  soon  si  the  tiae 
for  putting  in  bail  has  expired,  unless  good  bail  be  duly  put  in  the  mesodme. 

14.  In  the  case  of  country  bail,  the  hail-piece  shall  be  transmitted  tnd 
within  eight  days,  unless  the  defendant  reade  more  ihsn  forty  milee/rem  Ua^ 

'  and  in  that  case,  within  fifteen  days  after  the  taking  thereof. 

This  rule  did  not  apply  to  proceedings  under  stat  9  Will.  4.  c  39.  (JUUm  v.  VtiM 
2  Dowl.  F.  C.29. ) ;  and  if  a  defendant  were  arrested  more  than  forty  miles  fPomLos'^ 
by  capiat,  after  that  act,  be  was  bound  to  transmit  and  file  the  bail-piece, and  give  v^i" 
on  or  bdbre  the  eighth  day  after  the  arrest.  HiUary  v.  Rowlet,  ibid.  901.  G^^- 
Gibbt,  9  ibid.  409.  The  capiat  given  by  stat  1  &  2  Vict.  e.  lia  wUl  beer  tbe«« 
construction.    Jervia's  New  Rules.  62. 

15-  When  hail  to  the  sheriff  become  bail  to  the  action,  the  plaintiff  may  exe^ 
to  them  though  he  has  taken  an  assignment  of  the  bail-bond. 

16.  It  shall  be  sufficient,  in  all  cases,  if  notice  of  justification  of  bail  be  pf* 
two  days  before  the  time  of  justification. 

This  rule  does  not  alter  the  notice  required  by  the  practice  of  the  diflemt  conrtii  vkBf 
the  bail  are  put  in  in  term,  viz.  in  the  King's  Bench,  one  day,  unless  Soniky"''' 
▼ene,  or  the  bail  be  added,  and  in  the  Common  Pleas  and  Exchequer,  two  d^i  ^ 
notice  in  each  case  to  be  served  before  1 1  o'clock,  a.  x.  Wtbon  v.  Smiam,  5 IV*^ 
P.  C.  4S6. 


Neither  does  the  rule  alter  the  notice  of  bail  to  be  put  in  and  justified  wtlhtmatP^ 

Jervis*s  New  Rules,  38.  63. 
By  stat  11  Geo.  4.  &  1  Will.  4.  c.  70.  s.  12.  bail  may  now  jostily  at  chambeHi  »**" 

in  term,  as  in  Tacation. 

^^!Ii*^-'  **"        ^'^'  ^^  ^^*  ^iher  to  the  action  or  in  error,  are  excepted  to  in  ▼acatioB,iDi* 
cepted  to  m        notice  of  exception  require  them  to  justify  before  a  judge,  the  bail  dan  j«* 
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^tfain  four  days  from  the  time  of  snch  notice,  otherwise  on  the  first  day  of  tlie  ILT.  2Wiu.4« 
enscdng  term.  ISS2. 

This  rule  is  repealed  by  Reg.  Gen.  H.  T.  1  Vict,  pott,  2869.  yacatioii,  can 

18.  Notice  of  more  bail  than  two  shall  be  deemed  irregular,  unless  by  order  of  J^'^Ik* 

the  court  or  a  judge.  When  notice 

19.  Affidavits  of  justification  shall  be  deemed  insufficient,  unless  they  state  ^^^^^i 

that  each  person  justifying  is  worth  the  amount  required  by  the  practice  of  the  |^  deemed 

courts,  over  and  abbve  what  will  pay  his  just  debts,  and  over  and  above  every  inegular. 

other  sum  for  which  he  is  then  baiL  When  affidavits 

This  rule  applies  to  all  affidavits  of  justification.  of  justification 

An  affidavit  of  justification  must  state,  that  the  bail  are  worth  the  requutite  property,   will  be  deemed 

Mogen  V.  Jonet,  1  C.  &  M.  3SS.     £[u$ckintim*8  bail,  1  Dowl.  P.  C.  571.    And  if  bail  insufficient. 

justify  under  such  an  affidavit,  the  plaintiff  will  not  have  to  pay  the  costs  of  his  oppo* 

sition.     Tkomptofi's  bail,  S  ibid.  5a 

20.  Bail,  though  r^ected^  shall  be  allowed  to  render  the  principal  without  Rqected  bail 
entering  into  a  fiesh  recognisance.  may  render. 

Formerly  a  defendant  could  have  rendered  himself;  but  now,  the  capiat  being  returnable 
immediately,  he  must  put  in  bail  for  that  purpose  (Hodgton  ▼.  Mee,  5  N.  &  M.  302.) ; 
he  need  not,  however,  give  notice  of  bail  for  that  purpose.  H^ilton  v.  Grjffin,  2  C.  & 
J.  683.     Short  V.  Doyle,  ibid.  202. 

21.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affidavit  of  debt,  and  Amount  for 

the  costs  of  suit,  not  exoeeding  in  the  whole  the  amount  of  their  recognisance*         .^^f^  bail^will 

be  liable. 
Under  this  rule  the  bail  will  not  be  liable  to  the  aggregate  of  the  two  separate  recogni- 
sances, but 'only  to   the  amount  mentioned  in  each.     Fantandau  v.  Nath,  2  ibid. 
767. 


fiS.  Bail  shall  be  at  liberty  to  render  the  principal  at  any  time  during  the  last  Bail  may  render 

day  for  rendering,  so  as  they  make  such  render  before  the  prison  doors  are  dosed  before  prison 

for  the  night.  doors  close. 

S3.  A  plaintifi^  shall  not  be  at  liberty  to  proceed  on  the  bail-bond  pending  a  Proceedings  on 

rule  to  bring  in  the  body  of  the  defendant.  not  bJ^hlT''" 

24.  No  Ittil-bond  taken  in  London  or  Middlesex  shall  be  put  in  suit  until  after  pendinir  body 
the  expiration  pf  four  days ;  nor,  if  taken  elsewhere,  till  after  the  expiration  of  eight  rule. 

days,  exclusive,  from  the  appearance  day  of  the  process. 

This  rule  was  superseded  by  sut.  2  Will.  4.  c.  S9.  {HiUory  v.  Rowlett  5  B.  &  Ad.  Commence- 

460.     2  Dowl.  P.  C.  201.) ;  and  the  capiat  given  by  stat.  1  &  2  Vict.  c.  1 10.,  in  the  ment  of  pro* 

same  form,  warns  the  defendant  that  if^  having  given  bail  to  the  sheriff,  he  omit  to  put  ceedings  on 

in  bail  as  required,  that  is,  within  eight  days,  the  plainUff  may  proceed  against  the  bail-bond, 
sheriff  or  on  Uie  bail-bond. 

25.  The  time  allowed  for  excepting  to  bail  put  in  upon  a  habeaa  eorpw  shall   Twenty  days  to 

be  twenty  days.  «*<*P*  ^  "^l 

A  kabeat  corput  to  remove  a  cause  from  an  inferior  court  lies  only,  where  the  process  is  J^^.^^^    ' 
against  the  person  of  the  defendant,  and  where  he  is  actually  or  constructively  in  '^'^^'P'^ 
custody ;  and  as  by  stat  I  &  2  Vict.  c.  1 10.  s.  1.  no  person  can  now  be  arrested  on 
mesne  process  in  any  action  in  an  inferior  court,  the  writ  of  habeM  corput  contem- 
plated  by  this  rule,  and  upon  which  bail  was  required,  is  obsolete.    Jervis*s  New 
Rules,  €5. 

26.  A  recognisance  of  hul  in  error  shall  be  taken  in  double  the  sum  recovered,   Amount  of  re. 
except  in  case  of  a  penalty ;  and  in  case  of  a  penalty,  in  double  the  sum  really  ^n'sance  of 
doe,  and  double  the  eosts.  ^* 

27-  In  ejectment  {tfide  anii,  1374 — 1490.  tit  Ejeotubnt)  the  recognisance  of  ^d  in  ejecu 
bail  in  error,  shall  be  taken  in  double  the  yearly  value,  and  double  the  costs.  ^^au 

28.  An  acti<m  may  be  brought  upon  a  bail-bond  by  the  sheriff  himself  in  any  BAiL-aoxn, 
court.  J  -B       ir-  AnnAcTioK 

THtaxOK, 

The  actioa  upon  the  ball-bond  must  be  brought  in  the  same  court  fkom  whence  the  ^.     . 

process  issoed  on  which  the  bond  was  taken,  otherwise  the  parUes  could  not  have  the  ^°^"!!  ^/^^ 

relief  intended  by  the  stat  4  Anne,  c  16. ;  and  it  seems,  that  this  rule  is  confined  to  ^^  t«>l-bond  m 

tfaesheriC  «nyoourt 

99-  In  an  cases  where  the  hail-bond  shall  be  dkected  to  stand  as  security,  the  ^^'.j^u. 

plaintiff  shall  be  at  liberty  to  sign  judgment  upon  it.  rity,  plaintiff 

rUtpoti,  2841.  Reg.  Gen,  H.  T.  2  Will.  4.  s.  V.  way  sign  judg.. 

g  n  ment  on  it 
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SO.  Proceedings  on  the  bail-bond  may  be  stayed  on  paymeht  of  costs  in  ow 
action,  unless  sufficient  reason  be  shewn  for  proceeding  in  more. 

Where  wTeral  actions  are  brought  on  the  same  bail-bond,  it  is  too  late  after  fcrdict  Ip 

move  to  stay  proceedings  on  payment  of  the  costs  of  one  action  only.  JoAfuoar.  Mk* 

donald,  2  Dowl.  P.  C.  44. 
If  a  security  for  debt  and  costs  be  taken  by  the  plaintiff  from  the  defendant,  with  eooKBt 

of  the  bail,  and  tlut  security  fail,  reasonable  notice  must  be  given  tt>  them  of  ilet 

failure,  before  proceedings  can  be  taken  against  them.    Surman  v.  Bnux,  S  ikii 

777. 
To  support  a  motion  for  staying  proceedings  on  a  bail-bond,  the  affidavits  may  be  » 

titled  either  in  the  original  action  or  in  the  action  against  the  bail.    Lofles  t.  (M* 

wood,  2  C.  &  J.  S32.     1  Dowl.  P.  C.  321. 

ArrBAaANCB.  31.  A  defendant  who  has  been  served  with  process  by  original  shall  enter  n 

When  appear-  appearance  within  foar  days  of  the  appearance  day^  if  the  action  is  bnnght  in 
ance  to  original  Loudon  or  Middlesex^  or  within  eight  days  of  the  appearance  day  in  odier  eaot 
to  be  entered,      otherwise  the  plaintiff  may  enter  an  appearance  for  him  according  to  tbe  ititnle; 

and  any  attorney  who  undertakes  to  appear^  shall  enter  an  appearance  scoordiB^. 

The  previous  part  of  this  rule  is  repealed  by  stat.  2  Will.  4.  c  39.  Tbe  appesrueeiiti 
be  entered  by  th^  defendant  or  his  attorney,  if  he  undertake  to  do  so  witfais  o^ 
days  alVer  service ;  inclusive  of  the  day  of  service ;  but  if  the  defendant  enter  \k 
appearance  before  that  time,  the  plaintiff  may  immediately  declare  without  ««dy 
for  the  expiration  of  the  eight  days.  Morris  r.  Smiih,  I  Gale^  187.  Jervis'sNev 
Rules,  66* 

If  application  be  made  to  set  aside  proceedings  for  irregularity  after  eight  da|s»  b^ 
within  the  eight  days  a  similar  application  had  been  unsoocessfuUy  made  to  i 
judge  at  chambers,  the  court  cannot  take  notice  of  such  appUcatioa  at  chabcni 
unless  it  be  shewn  on  affidavit,  even  thou^  the  judge,  being  in  court,  shall  certify  (^ 
fact.     GorefiY.  Tutt,  7  M.  &  W.  142. 

An  interlocutory  judgment  signed  without  an  appearance  entered,  is  a  nuUitj,  sodas' 
not  be  waved.     Roberts  v.  Sjntrr,  S  Dowl.  P.  C  551. 

32.  Where  the  defendant  is  described  in  the  process  or  affidavit  to  hold  to  IsO 
by  initials^  or  by  a  wrong  name^  or  without  a  christian  name^  tbe  defeodsnt  ihill 
not  be  discharged  out  of  custody  or  the  bail-bond  delivered  up  to  be  csnceQed  oe 
motion  for  that  purpose^  if  it  shall  appear  to  the  courts  that  due  diligenee  h« 
been  used  to  obtain  knowledge  of  the  proper  name. 

Due  diligence  was  held  to  have  been  used  in  inquiring  the  name  of  the  defcndsnt  on^ 
this  rule,  though  no  inquiries  had  been  made  of  the  defendant,  or  of  bis  iisB^ 
diate  friends,  or  at  his  house  or  place  of  business ;  the  debt  being  laige,  and  the  ift* 
davit  shewing,  that  there  was  ground  to  fear  he  might  abscond,  if  he  knew  ^ 
proceedings  were  about  to  be  instituted.     Hicks  v.  Marreca,  1  C  &  M.  85. 

Where  a  defendant  was  arrested  by  a  wrong  name,  the  affidavit  to  ground  a  modaoi  di^ 
tlie  bail-bond  be  delivered  up  to  be  cancelled,  must  be  entitled  in  the  defendm'* 
right  name.     Finch  v.  Cocker^  2  C.  M.  &  R.  412. 

Whether  a  case  is  included  within  this  rule,  depends  on  various  circumstaaoes;  sod  if  < 
appear,  that  the  defendant  countenanced  the  plaintiff  in  calling  him  by  a  wrosf  i"^ 
or  was  likely  to  abscond  if  inquiry  had  been  made  of  him  penonally,  the  coert  ^ 
not  interfere.  Jnti,  9017—2046.  tit.  iMraiaoHMiMT ;  mntit  8265—2279.  tit.  Mau- 
cioufl  Aerkbt;  antif  2274 — ^2289.  tit  Malicious  Paostcunov.  .Haeb  v.  Jfi^v*^ 
1  C.  &  M.  84.  Newton  v.  Maxwell,  1  Dowl.  P.  C.  315.  Lgfon  v.  WOs,  ^^^ 
Sc.  S93.     Lindsojf  v.  Welis,  3  Bing.  N.  C.  777.     Slat.  3  &  4  WilL  4.  c.  41  i^  1$. 

dS.  No  application  to  set  aside  process  or  proceedings  for  irregularity  ihaO  be 
allowed,  unless  made  within  a  reasonable  time^  nor  if  the  party  appljiiv  ^ 
taken  a  fresh  step  after  knowledge  of  the  irregularity. 

Upon  this  rule  Mr.  Jervis  observes  (New  Rules,  68.)  —  An  irregularity  must  be  coo' 
plained  of  in  the  writ  of  summons,  before  the  time  for  entering  the  appearmce  hsi<*' 
pired  (Oiubb  v.  Nicholson,  I  H.  &  W.  666.  Tyler  v.  Green,  3  Dowl.  P.  C  439l  * 
wards  v.  Collins,  5ibid.  228.  ChMr,  Marsh,  3  M.  &-W.  433.  Bmim  Vi;»ai^ 
4  Dowl.  P.  C.  283.) :  —in  thBt^ffidavit  to  holdto  btdl,  or  the  c^yiias,  betfbre  the  line  w 
putting  in  bail  has  expired  ( Tucker  v.  Colgate,  1  ibid«  574.  Jeimsem  v.  Bitf^ 
4  ibid.  345.  Fowdly.  Petre,  5  ibid.  276.  Foote  y.JDiek,  I  H.  &  W.207.):— i»  * 
declaration  within  four  days  (Hintan  v.  Stevens,  4  Dowl.  P.  C  283.  Gekb^^-  ^' 
borough,  2  H.  &  W.  94.) :— in  an  interlocutory  judgment,  within  a  reasonable  0«»«^ 
the  defendant  has  notice  of  it  Grant  v.  Fhwer,  5  Dowl.  P.  C.  419.  IWer*  v.tW* 
4  ibid.  204.     IawIs  v.  Drown,  3  ibid.  700.,  vide  ScoU  ▼.  Q>g8er,lM,  9\%    TT»^ 
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plication  must  in  all  caws  be  made  before  tbe  otber  party  has  taken  a  step,  even  though   H.  T.  2Wilu4« 
that  step  be  insular.     SmilA  v.  aarke,  2  ibid.  218.     Fynn  v.  A'emp,  ibid.  620.  18SS. 

RtUty  V.  jfrbur,  ibid.  36.     If  the  irregularity  occur  in  vacation,  tlie  application  must  ^m>  — . 

be  made  within  the  like  time  to  a  judge  at  chambers.  Vide  fFoodeock  v.  Jl^y  (  Clerk), 
4  ibid.  7Sa  Tyler  ▼.  Grten,  S  ibid.  439.  Cox  v.  TvUock,  2  ibid.  47.  In  either  case> 
however,  the  delay  may  be  ei plained  by  affidavit ;  but  the  illness  of  a  defendant  (Orton 
V.  France,  4  ibid.  726.),  or  the  necessity  of  changing  an  aitomey  (Goldmg  y,  Scar- 
borough, 2  H.  &  W.  94. ),  has  been  holden  to  be  an  insufficient  excuse. 
In  Jeves  v.  ffay  (1  M.  &  O.  390.)  it  appeared,  that  the  defendant  had  obtained 
a  rule  to  set  aside  a  judge's  order  for  irregukrity,  which  was  drawn  ufL  with- 
out mentioning  costs,  and  the  plaintiff  consented  to  its  being  made  absolute.  The 
defendant,  however,  stating  that  he  had  abandoned  the  first  rule,  obtained  a  second 
rule  for  setting  aside  the  order  with  costs.  The  court,  after  intimating,  that  they  would 
not  have  granted  the  second  rule  if  they  had  been  aware  of  the  offer  of  the  plaintiff, 
made  the  second  rule  absolute,  the  costs  to  be  costs  in  the  cause. 

34*  If  a  party  plead  aeyeral  pleas^  avowries  or  cognisanoes,  without  a  role  for  Judgment  may 

that  purpose^  the  opposite  party  shall  be  at  liberty  to  sign  judgment.  ^  ^f°^  ^7 

double  pleading 

A  rule  to  plead  is  requisite,  if  several  pleas  be  pleaded  which  amount  only  to  one  entire    without  a  rule. 

answer  to  the  declaration,  as  tbe  general  issue  to  part,  payment  to  the  other  part,  &c 

Jrcher  v.  Garrard,  3  M.  &  W.  63.      6  Dowl.  P.  C.  133.    Mocker  v.  BiUmg,  3  ibid. 

246.     Vere  v.  Goldiborough,  1  Bing.  N.  C.  353.     But  if  pleas  be  added  by  order  of  a 

judge,  no  rule  is  essential.     Monk  v  SHenttone,  3  Scott,  661.     Jervis*s  New  Rules,  68. 

35.  A  plaintiff  shall  be  deemed  out  of  court,  unless  he  declare  widiin  one  year   DzcuiBATioy, 
after  the  process  is  returnable.  and  Tikb  roa. 

The  process  is  returnable  immediately  after  service,  and  from  the  day  of  service  it  would   When  plaintiff 
aasm,  tina  the  time  should  be  catcukted.     Jervis's  New  Rules,  69.  viU  be  deemed 

This  rule  applies  te  real  ae  well  as  personal  actions,   vis.  to  actions  ^uaire  impedii.    out  of  court. 
Thus,  where  the  writ  was  rfihiineMa  January  8th,  1834,  and  part  of  the  defendants 
appeared   the  11th  January,  1834,  and  plaintiff  declared  lOth  January,   1835,    the 
court   set  aside  the  declaration  as  to  certain  defendants  as  too  late.      Barnes  v. 
Jackson,  1  Bing.  N.  C.  549. 

If  a  plaintiff's  proceedings  on  a  writ  of  summons  be  stayed  by  rule,  he  is  bound  to 
declare  within  a  year  after  the  eipiradon  of  that  rule,  or  he  will  be  out  of  court. 
Unite  V.  Humphrey,  3  Dowl.  P.  C.  532. 

Whether  an  appearance  be  entered  in  term  time  or  vacation,  the  plaintiff  has  the  whole 
of  the  term  next  following  to  declare  in ;  and  therefore,  where  an  appearance  was 
entered  in  Easter  Term,  and  judgment  of  non  pros,  signed  in  Trinity 'Term,  it  was 
held,  that  the  judgment  was  irregular.     Foster  v.  Pryme,  8  M.  &  W.  664. 

36.  When  the  plaintiff  declares  against  a  prisoner,  it  shall  not  be  necessary  to   Declaring 
make  more  than  two  copies  of  the  declaration,  of  which  one  shall  be  senred  and  •8*>n*^  pri- 
aaotfaer  filed  with  an  affidavit  of  sendee ;  upon  the  office  copy  of  which  affidavit  '^°®'*' 

«  rule  to  plead  may  be  given. 

Before  Stat  !'&  2  Vict.  c.  110.  (mdeanti,  1276—1278.  tit.  Debt),  the  proceedings  against 
prisoners  in  non4>ailable  actions  were  the  same,  as  against  persons  not  in  custody ;  and 
Ifr.  Jervis  (New  Rules,  69.)  conceives,  « that  now  the  action,  being  commenced  by 
summons,  will  proceed  against  a  defendant  who,  for  tbe  plaintiff's  security,  has  been 
arrested,  as  formerly,  where  the  defendant  was  in  custody  at  the  suit  of  some  other 
person.** 

37-  Where  a  cause  has  been  removed  from  an  inferior  courts  the  rule  to  Rule  to  declare 
declare  may  be  given  within  four  days  after  the  end  of  the  term  in  which  the  ^"^  removal  of 
writ  is  returned.  ""*"• 

38.  It  shall  not  be  necessary  for  a  defendant  in  any  ease  to  give  a  rule  to  Not  requisite 
•declare^  except  upon  removals  from  inferior  courts ;  but  the  plaintiff  may  have  in  general  to 
jt  rule  for  time  to  declare  in  the  court  of  Exchequer  as  well  as  in  the  other  5!!f-*  "^*  ^ 
cpiuta. 

39*  A  rule  to  dedare  peremptorily  may  be  abeolute  in  the  first  ingtanoe.  Peremptory 


declare. 

Pcrempi 

rule  to  declare. 


This  is  moved  for,  where  the  plaintiff  has  obtuned  several  rules  for  time  to  decUne,  and 
binda  tbe  plaintiff  to  declare  before  the  end  of  the  term  in  which  such  rule  is 
made.    Jerris*s  New  Rules,  70.  ^ 

40.  A  declaration  laying  the  venue  in  a  difierent  county  froni  that  mentioned  .Variance in 

in  the  prooesa,  shall  not  be  deemed  a  waver  of  the  bail^  venue  no  dis- 

g  n  4|  charge  of  bail. 
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U .  T.  aWiLL. 4.       If  a  pluntiff  declare  as  etecutor  on  general  process,  the  bail  will  be  diacfasrged  sad  cntided 
1839.  to  an  exonereiwr^     ManeUy  v.  SUvent,  1  DowL  P.  C.  711. 
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41.  It  shall  not  be  deemed  necessary  to  express  the  amount  of  damagetini 
notice  of  declaration. 

4:2.  Where  an  amendment  of  the  declaration  is  allowed^  no  new  rale  to  pkid 
shall  be  deemed  necessary,  whether  such  amendment  be  made  of  the  same  tern 
as  the  declaration,  or  of  a  different  term. 

Wh^re  a  plaintiff  amends  his  declaration,  with  liberty  to  the  defendant  to  plesd  de  mw, 
if  the  defendant  do  not  plead  de  novo,  the  former  plea  will  stand,  if  it  be  appliobk 
to  the  declaration  as  amended.  Fogg  v.  Borsley,  1  C.  &  M.  770.  Taking  out  i 
summons  for  time  to  plead,  is  a  waver  of  a  rule  to  plead.  Nv^  v.  itJk»A, 
3  Dowl.  P.  C.  579.  Proceedings  in  an  action  at  the  suit  of  assignees  of  a  b«nkni|rt  vat 
allowed  to  be  amended  by  making  the  official  assignee  a  joint  plaintiff  with  the  odsr 
assignees.  Balcer  ▼.  Neaver  (Bart,\  1  ibid.  616.  Where  a  writ  is  issued  in  vaotifls, 
and  a  declaration  was  delivered  and  rule  to  plead  given  in  the  same  TscatioBi 
bvt  the  plaintiff  did  not  sign  judgment  until  the  ensuing  term,  it  was  held,  that  it  «s 
not  necessary  to  give  a  new  rule  to  plead  in  that  term.  Mould  v.  Mwpky,  1  C  &  M* 
495.     Fryer  v.  SmUh,  ibid.  855. 

Where  a  notice  of  declaration  was  served,  in  which,  by  a  mistake  in  inserting  the  jea, 
such  notice  was  nude  to-  bear  date  three  months  before  the  issue  of  the  writ  «f 
summons ;  to  which  notice  was  attached  a  particular  of  the  plaintiff's  demaiMi,  W 
on  the  same  day  and  month  as  the  notice  of  declaration,  with  the  proper  year:  it** 
held  to  be  no  irregularity.     Coatet  v.  Santfyf  8  M.  &  G.  313. 

On  a  plea  of  nul  tiel  record  to  a  declaration  in  debt  on  a  reoognisaiica  of  bail,  a  vntiBti 
appearing  between  the  amount  of  the  judgment  recovered  in  the  original  action  ■' 
that  alleged  in  the  declaration,  Mr.  Justice  Patteson  refused  to  amend  the  dedanti* 
under  sut  3  &  4  Will.  4.  e.  42.  s.  S3.,  because  the  variance  was  material  to  the  flMiiB 
of  the  case.     Davu  v.  Dumn,  1  Dowl.  P.  C.  N.  &  317. 

43.  A  demand  of  plea  may  be  made  at  the  time  when  the  dedantioD  is  d^ 
livered^  and  may  be  indorsed  thereon. 

Formerly,  if  tlie  plaintiff  demanded  a  plea,  he  thereby  waved  his  baiL  Xov  ▼•  Sla» 
1  Dowl.  P.  C  425.  But  as  the  action  is  now  commenced  by  sunmioni,  inch  ns^ 
cannot  henceforth  ensue. 

If  a  plaintiff  give  a  greater  number  of  days  for  pleading,  than  by  the  prsctice  of  ^ 
court  is  required,  the  defendant  is  entitled  to  avail  himself  of  that  greater  noaber. 
SMomofuoH  V.  PiMrker,  2  ibid.  405. 

The  afternoon  in  the  Eschequer,  for  the  purpose  of  aigning  judgment,  ddes  no^^ 
mence  in  term  till  three  o*cIock.  Where  a  declaration  was  delivered  on  the  4lha 
August,  with  notice  to  plead  in  four  days,  it  was  held,  that  judgment  could  not  prop**? 
be  signed  till  the  afternoon  of  the  9th,  for  want  of  a  plea,  and  the  office  being  thai » 
the  afternoon,  judgment  could  not  be  signed  till  the  10th  without  specislly  opems^w 
office,  which  a  party  has  a  right  to  do,  if  he  please.     Xemp  ▼.  Fyton,  S  ibid.  VS- 

A  plaintiff  has  no  right  td  sign  judgment  for  want  of  a  plea  before  the  time  for  pkadii8 
is  out,  although  a  bad  plea  may  have  been  delivered ;   and  it  seems,  that  the  word  "w 
is  inclusive  of  the  day  to  which  it  is  prefixed.     Dakins  v.  Wagner,  ibid.  535w 

Where  the  declaration  was  delivered  on  the  7th  to  plead  in  four  days,  and  on  the  lOlhiB 
order  for  particulars  was  obtained,  which  were  delivered  on  the  ISth,  it  was  hdi 
that  judgment  for  want  of  a  plea  signed  at  ten  o'clock  on  the  15th  was  fcgnla> 
Tate  r,  Bodfeld,  ibid.  219. 

A  rule  to  plead  may  be  entered  before  the  delivery  of  the  declaration,  pnwided  ^ 
both  acts  ara  done  on  the  same  day.     Ckapnum.  v.  Davis,  1  M.  &  O.  388. 

Whera  a  defendant  obtained  an  order  for  time  to  plead,  on  the  terms  of  taking  ^ 
notice  of  trial  for  the  sittings  in  or  after  Easter  Term,  it  was  held,  that  be  ^"'^ 
thereby  obliged  to  take  short  notice  of  trial  for  the  sittings  in  w  after  any  solawj"'' 
term ;  but  the  plaintiff  must,  in  such  case,  give  an  ordinary  nqtica.  Shtter  v.  FK/i^t 
8  M.  &  W.  679. 

Where  an  order  for  time  to  plead  has  been  made  by  consent,  and  the  defendsat  has  eos* 
sented,  that  a  reservation  of  his  right  to  move  to  change  the  venue  should  be  stract  on 
4>f  the  order,  the  court  will  not  grant  a  rule  to  restore  that  reservatioa,  but  «<'' 
leave  the  defendant  to  wait,  until  issue  is  joined  to  make  a  special  applicatioB  to  dWT 
the  venue.     JTeynet  v.  Kieynet^  1  Dowl.  P.  C.  N.  S.  287. 

44.  If  a  defendant^  after  craving  oyer  of  a  deed^  omit  to  insert  it  at  the  «* 
of  his  plea,  the  plaintiff^  on  making  up  the  issue  or  demnner  book,  maj*  ^^ 
think  fit,  insert  it  for  him ;  but  the  costs  of  such  insertion  shall  be  in  ^^ 
cretion  of  the  taxing  officer. 
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45.  If  the  declaration  be  filed  or  ddivered  so  late^  that  the  defendant  is  not  H.T.  fiWiLL.4. 
boand  to  plead  until  the  next  term,  the  defendant  may  plead  as  of  the  preceding  ^^^^' 
term,  within  the  first  four  days  of  the  next  term,  any  plea  to  the  jurisdiction  or   pi    jn    w'tli- 
10  abatement,  or  a  tender,  or  any  other  similar  plea.                                                 out  impvlaiice.. 

hy  Stat.  2  Will.  4.  c.  39.  imparlances  have  been  abolished.  If  the  plaintiff  declare 
in  London  or  Middlesex,  and  the  defendant  live  within  twenty  miles  of  London,  he 
shall  have  four  days'  time  to  plead ;  if  he  live  beyond  that  distance,  or  the  plaintiff 
declare  in  any  other  county,  the  defendant  shall  have  eight  days.  No  plea  can  be  dated 
between  the  10th  of  August  and  the  24th  of  October  (stat.  2  Will.  4.  c.  39.  s*.  11.)  ; 
and  by  Reg.  Gen.  M.  T.  3  Will.  4.  s.  12.  (pott,  2844.),  if  the  time  for  pleading  do  not 
expire  before  the  10th  of  August,  the  defendant  shall  have  the  same  time  after  the 
34th^of  October,  as  if  the  declaration  had  been  delivered  on  that  day ;  but  in  such  case, 
it  shall  not  be  necessary  to  have  a  second  nile  to  plead.  The  rule  applies  if  further 
time  have  been  granted  by  a  judge's  order  which  does  not  expire  before  the  10th  of 
August  (Wilton  v.  Bradtlocke,  2  Dowl.  P.  C.  416.),  in  which  case  the  time  granted 
by  the  judge,  though  partly  expired,  is  reckoned  from  the  24th  of  October.  Trinder  v. 
Smedley,  3  ibid.  87.    Jervis's  New  Rules,  71. 

An  order  for  seven  days*  time  to  plead  was  obtained  on  May  15th ;  on  the  22d  pleas 
were  delivered,  but  irregular  in  several  respects ;  and  on  the  evening  of  that  day, 
the  plaintiff  signed  judgment  as  for  want  of  a  plea : — the  court  set  aside  the  judgment 
as  having  been  signed  too  early.     PeppereUy.  BurreU,  2  Dowl.  P.  C.  674. 

When  a  rule  to  plead  expires  on  a  Monday,  on  which  day  the  offices  are,  in  fact,  closed, 
because  the  Sunday  preceding  was  the  queen's  birth-day,  the  Monday  is  not  excluded 
from  the  computation  of  time,  and  the  defendant  is  bound  to  plead  before  the  opening 
of  the  office  on  Tuesday.     fFiOmton  v.  BrUton,  1  M.  &  G.  557. 

46.  The  defendant  shall  not  be  at  liberty  to  wave  his  plea  ivithout  leave  of  Without  leave 

the  court  or  a  judge.  no  pl^a  to  be 

waved. 
A  plea  was  allowed,  under  special  circumstances,  to  be  amended  after  the  plaintiff  had 
replied,  and  the  cause  was  in  the  paper.    Jonet  v.  Robertt,  2  Dowl.  P.  C.  698. 

47*  A  summons  for  particulars  and  orders  thereon  may  be  obtained  by  a  PAancuLARs. 
defendant  before  appearance^  and  may  be  made^  if  the  judge  think  fit,  without  Summons  for 
the  production  of  any  affidavit.  particulars  may 

48.  A  defendant  shall  be  allowed  the  same  time  for  pleading  after  the  delivery  be  obtained 
of  particulars  (vide  anti,  2808—2807.  tit.  Particulars  of  Demand),  under  a  p^^^" 
Judge's  order  which  he  had  at  the  return  of  the  summons  ;  nevertheless,  judgment  pi^^-    '  ^&_ 
shall  nof  be  signed  till  the  afternoon  of  the  day  after  the  delivery  of  the  par..  particuWs 
ticulars,  unless  otherwise  ordered  by  the  judge.  delivered. 

Where  a  plaintiff  refused  to  deliver  a  particular  in  obedience  to  an  order,  the  court  of 
K.  B.  refused  to  allow  the  defendant  to  sign  a  non  prot*  (Somert  v.  JKmg,  7  D.  & 
R.  125.) ;  and  this  was  acted  upon  in  Sutton  v.  Clarke,  1  Dowl.  P.  C.  259.  and  Burgett 
V.  Swta/ne,  7  B.  &  C.  485*  ;  an  order  for  particulars  therefore  operates,  as  a  stay  of 
proceedings. 

The  bill  of  particulars  cannot  be  enforced.     Jrtr6y  v.  Snotoden,  4  Dowl.  P.  C.  191. 

Where  a  declaration  in  attumptU,  indorsed  to  plead  in  four  days,  being  delivered  with    Signing  judg» 
particulars  of  demand  annexed,  and  the  plaintiff,  two  days  afterwards  finding  that  the   ment. 
particulars  were  wrongly  entitled,  delivered  a  fresh  particular  properly  entitled,  and, 
fer  want  of  a  plea  within  the  four  days,  signed  judgment : — It  was  held,  thai  the 
judgment  was  regular,  the  accepting  the  amended  particulars  being  a  waver  of  the 
objection  to  the  first.     Jonet  v.  Fowler,  4  Dowl.  P.  C.  232. 

Where  a  plaintiff  recovered  a  greater  sunt  tlian  he  claimed  by  his  particular,  and  upon 
discussion  the  court  of  C.  P.  sanctioned  the  principle  on.  which  he  recovered,  and  judg- 
ment  was  entered  up  accordingly^  no  objection  having  been  made  to  the  excess  above 
the  particular,  either  at  the  trial  or  on  the  argument,  tlie  court  would  not  reduce  the 
judgment  to  the  sum  claimed  by  the  particular.  Bell  v.  PuUer,  2  Taunt.  285.  12 
£a8t,  496.  n. 

49*  Where  the  residence  of  a  defendant  is  unicnown^  notice  of  declaration  Noricxs  and 

xnay  be  stuck  up  in  the  office,  but  not  without  previous  leave  of  the  courts  Rulu,  and 

Slavics 

Where  the  defendant's  residence  is  unknown,  the  rule  is  absolute  in  the  first  iostance,  thbrkop. 

under  this  rule,  on  a  proper  affidavit  (Bridger  v,  AtuHn,  1  Dowl.  P.  C.  272.);  but  it   When  notice  of 
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H.T.  2  Will.  4. 
18S2. 

declaration  may 
be  ituck  up  in 
the  office. 


must  be  sb«wn  that  due  diligence  has  been  used  to  find  the  defendant'^  rtddtnce. 
Vide  Fry  ▼.  Rogers,  2  ibid.  41S.    Heming  r,  Duke^  ibid.  637. 

Where  an  attorney  has  been  senred  with  process  at  diambers,  from  which  he  afterwards 
goes  away  to  an  unknown  residence,  a  rule  to  compute  may  be  serred  by  leering  a 
copy  at  those  chambers,  they  being  his  last  place  of  aboide,  and  sticking  another  up  in  the 
King's  Bench  office  (Sealey  v.  Robertton,  ibid.  568.);  but  where  the  .  defendant 
changed  his  residence  after  action,  and  the  notice  of  declaration  was  left  for  bhn  at  the 
p1ac6  which  was  his  residence  when  the  action  was  commenced,  and  stuck  up  in  die 
office  without  leaye  of  the  court,  it  was  holden  insufficient.  Tivugkton  r.  CroKn, 
3  ibid.  436. 

Where,  on  account  of  the  defendant^  residence  being  unknown,  the  court  gives  leare  te 
serre  him  in  a  particular  manner,  they  will  not  make  a  prospective  rule,  that  serrice 
of  future  rules,  Ac,  may  be  effected  in  the  same  way.  Jfsrfm  t.  CoMO,  S  ibidL  694. 
Lti^n  y.  Maton,  6  ibid.  275. 

Serrice  of  50.  Service  of  roles  and  orders^  and  notices^  if  made  before  nine  at  nighty  shall 

rules  and  orders  be  deemed  good,  but  not  if  made  after  that  hour, 
to  be  made  be- 
fore nine  o'clock        ^  P^®*  being  delivered  after  nine  o'clock  in  the  evening,  cannot  be  treated  as  a  nulfiiy; 

and  a  judgment  signed  on  that  ground,  and  no  notice  having  been  given  of  obiectioB 

to  the  defendant,  was  set  aside.     Horsey  v.  Pardon,  2  ibid.  228. 
Where,  in  an  action  on  a  joint  promissory  note  against  several  defendants,  finej  stiBm 

judgment  by  default,  service  of  the  rule  on  one  is  service  on  alL     Figgins  v.  Ward, 

2  C.  &  M.  424. 


at  night. 


51.  It  shall  not  be  necessary  to  the  r^;ular  service  of  a  rule,  that  the  original 
rule  should  be  shewn,  unless  sight  thereof  be  demanded,  except  in  cases  of 
attachment. 


Original  rule 
need  not  be 
shewn  unless 
demanded. 

In  moving  for  an  attachment  against  the  sheriff  for  not  bringing  in  the  body,  it  is 

cient  to  swear,  that  the  original  rule,  and  not  a  copy,  was  served  on  the  uDder-sherif 

Leafy.  Jones,  ^  DowL  P.  C.  315. 

Delivery  of  52.  Where  a  term's  notice  of  trial  or  inquiry  is  required,  such  notice  may  he 

notice,  where  a    given  at  any  time  before  the  first  day  of  term. 

A  term's  notice  is  required,  where  no  step  has  been  taken  in  the  cause  for  fbiir  terms,  id 
order,  that  the  par^  may  not  be  taken  by  surprise.  It  is  not,  however,  neoessaiy  id 
enable  the  defendant  to  try  by  proviso,  nor  before  motion  for  judgment  as  in 
of  a  nonsuit  {Shmfield  v.  Laacton,  2  ibid.  778.),  nor  after  verdict.  Deacort  y. 
1  ibid.  675.     Jervis's  New  Rules,  7S. 


trial  is  required. 


Rule  to  reply. 

Demand  of 
ng^ilication. 


PATMsmr  OF 
MoHar  IMTO 

COUET. 

Side-bar  rule  to 
pay  money  into 
court. 


Undertaking  of 
the  defendant 
on  payment  of 
money  into 
court. 


Stat  11  Geo.4. 
&  1  Will.  4. 
C  68.  8. 10. 

Actions  against 
mail  contract- 
ors, earners,  &c. 


5$.  A  rule  to  reply  may  be  given  at  any  time  when  the  office  is  open.. 

54.  Service  of  a  rule  to  reply,  or  plead  any  subsequent  pleading,  dudl  be 
deemed  a  sufficient  demand  of  a  replication,  or  such  other  subsequent  pleading. 

Rules  to  reply  or  to  plead  any  subsequent  pleading  muat  be  served,  and  judgment  of  aaa 
pros,  was  set  aside  where  rule  had  not  been  served.  Pound  v.  LewU,  2  DowL  P.  CL 
744.     No  separate  demand  of  replication  is  requisite. 

55.  In  all  cases  in  which  money  may  be  paid  into  court,  leave  to  pay  it  may  be 
obtained  by  a  side-bar  rule. 

Ftdff  jm»^,2869.  2870.  Reg.  Gen.  T.  T.  1  Vict 

By  Reg.  Gen.  H.  T.  4  WiXL  4.  R.  2.  s.  18.  QmsT,  2859.)  no  rule  or  judge's  order  to  pa^ 
money  into  court  shall  be  necessary,  except  under  stat  3  &  4  Will.  4.  c  48.  a.  21. ;  boi 
the  money  shall  be  paid  to  the  proper  officer  of  each  court,  who  shall  give  a  receipt  Ibr 
the  same  in  the  margin  of  the  plea,  and  the  said  sum  shall  be  paid  out  to  the  plftr"*t5g 
on  demand.      Vvde  stats.  3  &  4  Will.  4.  c  42.  a.  21.;  7  Will.  4.  &  I  Vict  c  9a  s.  Sl 

56.  On  payment  of  money  into  court,  the  defendant  shall  undertake  by  the  role 
to  pay  the  costs,  and  in  case  of  non-payment,  to  suffer  the  plaintiff  either  to  move 
for  an  attachment,  on  a  proper  demand  and  service  of  the  rule,  or  to  aigii  final 
judgment  for  nominal  damages. 

If  the  defendant  pay  money  into  court  he  must  plead  it.  Vide  Reg.  Gen.  H.  T.  4  WilL  4. 
s.  17.  post,  2859.    Reg.  Gen.  T.  T.  I  Vict  post,  2869. 

By  Stat  11  Geo.  4.  &  1  Will.  4.  c  68.  s.  10.  "in  all  actions  to  be  brought  against  any 
mail  contractor,  stagecoach  proprietor,  or  other  common  carrier,  for  the  loss  of  or 
injury  to  any  goods  delivered  to  be  carried,  whether  the  value  of  such  goods  rhsSi 
have  been  declared  or  not,  it  shall  be  lawful  for  the  defendant  or  defendants  to  ps^ 
money  into  court  in  the  same  manner,  and  with  the  same  effect,  as  mon^  may  be 
into  court  in  any  other  action."    AiU^f  1001.  tit  CAaaiaaa. 
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By  Stat  3  &  4  Will.  4.  c.  42.  a.  21.  ««it  iball  be  Uwful  for  the  defeodant  in  all  personal   H.T.  2Will.4. 
actions  (except  actions  for  assault  and  iMttery,  false  imprisonment,  libel,  slander,  ma-  IQSi^. 

licious  arrest  or  prosecution,  criminal  conversation,  or  debauching  of  the  platntilPs    — — 

daughter  or  servant),  by  leave  of  any  of  the  sai4  superior  courts  where  such  action  is   gtui,  3  & 4  Will. 
pendingvOra  judge  of  any  of  the  said  superior  courts,  to  pay  into  court  a  sum  of  4^  c43*s.Sl« 
money  by  way  of  compensation  or  amends,  in  such  manner  and  under  such  regulations 
as  to  the  payment  of  costs  and  the  form  of  pleading,  as  the  said  judges,  or  such  eight  or 
more  of  them  as  aforesaid,  shall,  by  any  rules  or  orders  by  them  to  be  from  time  to 
otime  made,  order  and  direct.'* 

Vide  Stat  4  &  5  Will.  4.  c.  62.  s.  23.  as  to  actions  brought  in  the  court  of  Common 
Pieas  at  Lancaster;  and  stat  4  Anne,  c  16.  s.  18.  respecting  the  payment  of  money 
into  court  under  a  bond. 

Although  under  stat  3  &  4  Will.  4.  c.  42.  the  defendant  can  pay  money  into  court  in 
many  cases  where  he  was  not  formerly  allowed  to  do  so,  yet  in  an  action  by  landlord 
agunst  tenant  for  not  repairing,  the  court  refused  to  allow  the  defendant  to  pay  a  sum 
of  money  into  court  by  way  of  compensation  and  amends ;  but  that  the  same  sum 
might  be  received  into  court,  under  a  plea  in  the  form  given  by  the  rule  made  thereon, 
and  under  a  plea  of  tender  before  action  brought  Tidd*s  N.  P.  312.  Dearie  v.  Bar- 
rett, 2  A.  &  E.  82.    Barrett  T.DeaHetSDowLF.  CIS. 

In  all  cases  where  the  claim  is  for  a  given  sum,  where,  if  the  facts  were  ascertained,  the   When  the 
amount  would  be  determined  by  mere  calculation,  as  the  defendant  might,  before  the   claim  is  for  a 
commencement  of  the  action,  have  made  a  tender,  so  he  may  afterwards  pay  into   given  sum,  and 
court  such  sum  of  money  as  he  thinks  fit,  and  leave  the  plaintiff  to  proceed  at  his   the  amount 
will,  if  he  will  not  accept  it     Hailet  v.  £.  L  Oomp,  2  Burr.   1 120.     Lush,  Pr.  732.      ascertainable  by 

As  the  payment  of  money  into  court  must  be  pleaded,  it  must  of  course  be  paid  into   mere  calcu- 
.     court  before  plea  pleaded.     As  the  court,  however,  have  the  powpr  of  allowing  n  de-   lation. 

fendant  to  amend  his  pleas,  by  adding  a  new  one,  they  may,  if  they  think  fit,  allow  him    q**    ^    t     h'  h 
to  pay  money  into  court  at  any  time  before  trial.     They  have  done  so,  even  after  .      .^ 

setting  aside  the  execution  of  a  writ  of  iuquiry.      Day  v.  Edwards,  1  Taunt  491*    ^  ^7^^  V^ 
Archb.  C.  Att  Prac.  496.  ^  P"**  "°"* 

The  plea  of  payment  into  court  is  a  bar  to  the  further  maintenantt  of  the  action,  tlie       " 

operation  of  which  is  analogous  to  that  of  the  general  issue,  for  if  the  plaintiff  reply,    Pl^  of  pay- 
that  he  has  sustained  damages,  or  that  the  defendant  is  indebted  to  him  to  a  greater   nient,  is  a  bar  to 
amount  than  the  sum  so  paid  into  court,  and  the  issue  thereon  be  found  for  the  defendant,   the^  further 
be  will  be  entitled  to  judgment,  and  his  costs  of  suit     Lutwycbe  on  Pleading,  ill.        maintenance  of 

To  a  declaration  on  indebitatus  assumpsit  for  four  causes  of  action,  with  one  promise  and   ^^  action, 
breach,  the  defendant  pleaded  as  to  2/.  "  parcel  of  the  said  several  sums,"  payment    Where  plea 
and  acceptance  in  satisfaction  of  all  the  damages  by  reason  of  non-performance  of  the   held  good, 
said  premises  as  to  the  said  2l.«  which  was  held  good  on  special  demurrer,  though  the   although  it  did 
plea  did  not  state  to  which  cause  of  action  the  payment  applied  ;  Lord   Denman   not  state  to 
observing,  «  The  plaintiff  had  better  amend ;  and  he  may  do  so  without  payment  of  which  cause  of 
costSy  since,  although  ilf€e  v.  Tomlinsan  (4  A.  &  £.  262.)  is  clearly  a  wrong  decision,  action  the  pay- 
it  has  not  yet  been  overruled  in  this  court  where  it  was  pronounced.'*    Mitchdly,   ment  applied. 
TMonAy,  7  ibid.  164—166. 
A  contract  specially  declared  upon  is  so  far  admitted  by  a  payment  into  court,  that  the    What  is  ad- 
plaintiff  is  relieved  from  the  proof  of  it  though  it  is  competent  to  the  defendant  to   Mrrrxn  bt  a 
dispose  of  it  in  part,  for  the  purpose  of  limiting  his  liability,  but  not  to  give  any  evidence    Payment  ikto 
which  goes  to  dispose  of  it  m  toto.     A  plea  of  payment  on  an  tuddiitatus  count,  in-    Couet. 
tended  to  represent  but  one  indivisible  contract  hai  the  same  effect ;  but  where  such 
count  is  meant  to  represent  a  plurality  of  contracts,  the  defendant  admits  no  more 
than  that  he  is  liable  on  one  or  more  of  them  to  the  extent  of  the  money  paid  in.  More- 
over, in  these  cases  the  plaintiff  has  in  general  to  prove  the  contrsct,  that  being  the  only 
means  by  which  he  can  prove  the  issue  of  debt  or  damages  ultra,     A  plea  of  payment 
in  actions  of  tort  has  an  effect  similar  to  that  in  actions  on  a  special  contract  1  it  admits 
the  duty  and  a  liability  on  the  breach  alleged  to  the  extent  of  the  money  paid,  and  no 
farther.     Lush,  Pr.  742,  743.     Archb.  C.  Att  Prac.  496.     Stoveldv.  Brewm^  2  B.  & 
A.  116.     GodsaU  v.  BoUero,  9  East  72.      fVatlans  v.  7*oiO0rf,  2  T.  R.  275.     JDur- 
rough  V.  Skinner,  5  Burr.  2640.     Huiton  v.  Bolton,  1  Hen.  Black.  299.  n. 
A  plea  of  payment  of  money  into  court  to  a  count  in  indebitatus  assumpsit  admits  the 
existence  of  some  contract  or  contracts  falling  within  the  description  of  the  debt  stated  as 
the  consideration  of  the  promise  laid  in  such  count ;  but  it  does  not  amount  to  an  ad- 
mission of  any  particular  contract-^ not  even  of  the  contract  in  respect  of  which  the 
money  is  in  fact  paid  in.    Where,  therefore,  in  an  action  against  two,  money  is  paid  into 
court  by  both  defendants  with  a  plea  of  payment  into  court  under  Reg.  Gen.  T.  T. 
1  Vict  (post,  2869. ),  the  plaintiff;  in  order  to  recover  damages  beyond  the  sum  paid  in, 
must  shew,  not  only  that  bis  demand,  in  respect  of  which  this  money  is  in  fact  paid  into 
court  exceeds  the  amount  paid  in,  but  that  the  defendants  are  joint  contractors. 
Archer  v.  English,  1  M.  &  G.  873. 
Tbe  same  principles  apply  to  a  plea  of  payment  in  debt  on  simple  contract,  if  the  count 
be  drawn  in  the  loose  indebitatus  form  now  usually  adopted,  which  is  taken  from  tbe 
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counts  in  aMmmptU,  Buiwhera  the  dcdaratioa  states  the  contract  spedaUyisftr 
old  fonn,  as  that  the  plaintiir  sold  and  ddivcred  to  the  defendaiit  twenty  ihsep,  at  the 
price  of  SSs.  eacb»  the  admission  in  the  plea  of  payment  into  court  wonld  eilesd  to 
the  particular  bargain  disclosed  in  the  declarstion ;  inasmuch,  as  upon  the  oU  phssf  nT 
debetj  the  plaintiff  must  have  proved  the  contract  as  laid.  Arther  y.  Eng&At  I M.  ft  G. 
873.  n. 

In  ItaioenMer<ft  ▼.  Wm  (S  Dowl.  P.  C.  676.  1  C.  M.  &  R.  908.  9ia)  it  vsshakle%tlirt 
where  defendanta  have  paid  money  into  court,  it  is  incompetent  for  them  to  Mt  ep  thtf 
one  of  them  is  not  a  party  to  the  contract,  the  whole  account  being  refemUe  to  «m 
contract ;  Mr.  Baron  Alderson  observing,  **  The  moment  that  it  appears  thattbcie  m 
in  point  of  fact,  but  one  contract,  the  payment  of  money  into  court  admits  the  (kind 
ants  to  be  parties  to  that  contract.  In  the  case  of  a  general  count,  proof  tfastiliae 
is  only  one  contract  places  the  party  in  the  same  situation  as  if  the  contract  vereHilid 
specially  on  the  het  of  the  declaration,  and  then  the  payment  of  moncj  into  cosrt 
sdmits  such  coirtnct,  leaving  it  open  to  dispute,  whether  any  thing  is  due  oa  the  cos- 
tract  beyond  the  money  psid  into  court.  In  the  prcaent  case,  proof  was  given,  ibstihac 
was  only  one  contract  to  which  the  payment  into  court  could  be  iffewrtd ;  sad  ilfel* 
lows,  that  the  defendants  were  only  at  liberty  to  dispute  whether  any  thing  hejmH  the 
money  paid  into  court  was  due  under  that  contract,"  If  goods  have  been  lold  toMnl* 
ant  by  sample,  at  a  stipulated  place,  he  cannot,  aAcr  paying  money  into  ooait  is  a 
action  of  indebitahu  astumptU,  insist  on  any  deAsct  in  the  goods.  L^ggBtt  v.  Cotferf 
2  Stark.  103.  Speck  v.  PkiU^  5  M.  &  W.  279.,  vide 8  DowL  P.  C  198.  Butiiii 
only  an  acknowledgment  by  the  defendant,  that  the  plaintiff  is  entitled  to  reccffrAr 
sum  so  paid  ;  it  does  not  preclude  him  from  taking  any  objection  to  the  action  bej/mA 
that  sum,  though,  unless  such  sum  were  paid,  such  objection  wouldbeabsrieihe 
whole  demand.  Cog  v.  Arry,  1  T.  R.  464.  Stagbrd  v.  C/oHfc,  9  Bing.  371 
9  Moore,  7S4.      1  C.  &  P.  S4.  403.     JOaUBe  v.  Cazelet,  4  T.  R.  579. 

It  seems  tlwt  payment  of  money  into  court  upon  an  mdebituttiM  count  for  work  sod  Isbosr, 
where  there  has  been  but  one  transaction  between  the  parties,  admits  thesathoriijflf 
the  sgent  by  whom  the  work  was  ordered ;  and  that  payment  of  money  into  eooit « 
a  count  which  s^ptes  a  special  contract  admits  that  contract :  but  payment  geoenttyt  m 
the  mMiiatut  counts,  does  not  admit  the  causes  of  action,  notwithstanding  ths  nic  of 
court  which  directs  the  particulan  to  be  annexed  to  the  record.  3tiagtr  v.  SmAt 
1  N.  &  M.  449.     4  a  &  Ad.  673. 

If  money  be  paid  into  court  on  a  count  stating  a  special  contract,  it  is  an  adnuiacs  of 
such  contract,  and  narrows  the  inquiry  to  Ste  pumHim  of  damages  sustsiacd  by  the 
breach  thereof.  Dyerr,  Jthton,  2  D.  &  R.  19,  1  B.  &  C.  3.  Cox  v.  Bmy,  1  T.  B. 
464.  GuiUod  v.  Noek,  1  Esp.  N.  P.  C.S47.  Bennett w, FnmcUj  2  B.&  P.55a  4E9. 
N.  P.  C.  28. 
In  astumpmt  on  a  special  contract,  and  for  money  had  and  received,  ftc.,  defendsat  pkoM 
the  general  issue,  and  to  the  common  counts  a  tender  ;  and  he  paid  money  into  cmot 
upon  a  rule  in  the  common  form,  not  applying  in  terms  to  any  particular  count:— It  en 
held,  that  such  payment  could  not  be  referred  exclusively  to  the  counts  ss  to  vhic^ 
a  tender  was  pleaded,  but  that  it  applied  to  the  whole  declaration,  and  sdaitlsd  the 
special  contract.  Buhoer  v.  Home,  1  N.  &  M.  1 17.  4  B.  &  Ad.  1S2. 
In  a  special  count  on  a  policy,  the  risk  was  stated  to  continue  until  the  ship  wao  unlosM 
and  there  were  common  counts : — It  was  holden,  that  the  premium  having  been  psid  irts 
court  generally,  was  an  admission  of  the  contract  stated  in  the  special  count  J^^f" 
V.  FiU^ratfe,  9  East,  325. 

If  the  payment  be  made  on  any  one  of  the  breaches  in  an  action  of  covensot,  it  it  «*• 
cessary  to  prove  the  deed.     Bandall  v.  Lyncky  2  Camp.  357. 

After  payment  of  money  into  court  by  a  defendant,  in  an  action  brought  agvosthiBei 
Stat.  2  &  3  Edw.  6.,  1^  a  fsrmer  of  tithes,  he  cannot  object  to  the  plaintiff's  title  loihe 
tithes,  because  he  has  admitted  the  plaintiff's  right  generally,  and  hns  ndoccd  tie 
cause  to  a  mere  question  of  the  amount  of  damsges.  Broadkurtt  (  Ckrk)  v.  BtHi^ 
4  Price,  58. 

So,  in  an  action  by  a  surgeon,  it  admits  the  plaintiff's  title  to  sue  as  such.  Xijwrssitf^' 
ffotntes,  2  Camp.  441. 

To  a  declaration  in  auumptU  for  non-perfonnance  of  a  contract  to  receive  and  psj  A** 
copper,  made  to  order  at  a,speci6ed  price  per  pound  weight,  the  defendants  plesMi"'' 
aiia,  the  payment  into  court  of  15^,  and  that  the  plaintiff  had  not  sustained  dsny  * 
a  greater  amount  :«-It  was  held,;that  they  could  not,  under  this  plea,  give  in  cfidtf^B 
that  they  had  countermanded  the  order,  when  only  a  part  of  the  work  had  beta  dost. 
Sievens  v.  Tl^d,  7  C.  &  P.  97.  ^  ^ 

To  counts  in  mdeMta/M  oMiumpmt,  for  rent  and  for  fixtures,  &c.,  the  defendsat  P^**^ 
as  to  all  except  12i!..  non  astumpttt;  and  as  to  that  sum,  payment  into  coart  of  "lit 
amount:— It  was  held  in  Xmgham  v.  Bobint  (5  M.  &  W.  103.),  that  the  pies  d^ 
ment  into  court  only  admitted,  that  somethinf  was  due  on  a  contrsct  for  fatuiss;  ■* 
the  pUuntiff  baring  proved  merely  that  the  value  of  the  fixtures  exceeded  19L,  wiibd^ 
proving  any  contract  entered  into  by  the  defendant  to  take  those  fixtures,  ^''^J*  ^ 
not  entitled  to  recover;  and  that  a  plea  of  payment  of  money  into  cowt  vnderthe 
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geoeril  indebUtUut  counts,  only  admits  a  liabilitjr  upon  some  one  or  more  contracts  to   H.T.  2Will.4« 
tlie  eitent  of  the  sum  paid  in ;  Mr.  Baron  Mauie  observing,  "  I  entirely  concur  with  1832. 

the  rest  of  the  court.     It  seems  to  me,  that  there  could  be  no  doubt,  under  the  old   — ■ 

practice  and  authorities,  as  to  tlie  efiR>ct  of  this  plea.     The  doubt  has  arisen  from  the   sometliing  is 
expression  of  Tindal  C.  J.  in    Walker  y.  Rawson  (1  M.  &  Rob.  S50.)»  and  the  ob-    due  on  a  con- 
servations of  my  brothers  Parke  and  Littledale  in  Meager  ▼.  iS'mtlA,  4  B.  &  Ad.  673.    tract. 
*  1  N.  &  M.  449.     We  should  cast  great  difficulty  upon  the  defendants,  if  we  were   judcrtnent  of 
to  hold,  that  a  payment  of  money  into  court  admitted  any  contract  which  the  plaintiff  ^^^  Baron 
might  suggest     It  is  contended,  that  the  plea  admits  some  transaction  between  the    j^f aule  in  Kmg» 
parties:    but  what  is  a  tnauactkmf     The  word  *  transaction*  is  a  loose  expression,    ^^  ^^  Robins, 
which  it  is  difficult  to  define,  unless  referred  to  something  known.     It  is  preposterous 
to  say,  that  if  a  plaintiff  proves  some  trantaction,  the  payment  of  money  into  court  ad- 
mits a  contract.     There  is  some  analogy  between  payment  of  money  into  court,  and 
payment  before  action  brought.     Suppose  a  witness  came  and  said,  that  the  defendant 
paid  money  to  him— would  he  be  competent  to  infer  upon  what  account  the  money 
was  paid  ?     So  here,  the  pajrment  into  court  is  only  an  admission  of  a  liability  upon 
some  one  or  more  contracts,  which  the  plaintiff  is  bound  to  prove." 
Payment  of  money  into  court  under  an  indMiatus  count  by  two  or  more  defendants  is  no   Payment  of 
admission  of  a  joint  liability:  thus,  in  Stof^eUmv.  Noel  (8  Dowl.  P.  C.  198.)  Mr.  Baron    money  into 
Alderson  observed,  "  If  this  was  the  first  case  after  Raoentcrofi  v.  Wite  (I  C.  M.  &  R.    court  under  an 
SOS. ),  in  which  the  point  had  been  presented  to  the  court,  whatever  my  own  opinion  might   indeiritatus 
be  respecting  the  authority  of  that  decision,  I  sho|ild  hare  been  disposed  to  grant  a  nile^  in   count  by  two  or. 
order  that  the  question  might  be  reconsidered ;  for  it  would  be  a  strong  proposition  to   more  defend- 
aay,  that  a  case  so  similar  to  the  present  was  not  worthy  of  great  consideration.  But  the   ants,  is  no  ad« 
auiiiority  of  the  subsequent  case  of  Xingham  v.  RoHm  (5  M.  &  W.  94. ),  the  full  dis-   mission  of  a 
cussion  the  matter  then  underwent,  and  principles  there  laid  down  by  the  judges  who  joint  liability, 
delivered  their  opinions,  have  virtually  overruled  Raoenteroft  v.  Wite,  and  placed  the  law   Judjrment  of 
on  this  subject  on  a  simple  and  clear  foundation.    Nor  were  those  principles  then  recdg-   ]^f  ^  Baron  AU 
nised  for  the  first  time.     I  well  recollect  Bayley  J.  on  the  Northern  Circuit  laying  down    Person  in  Sta* 
the  same  rule  in  a  similar  case.    Payment  into  court,  in  an  action  on  a  special  contract,  j^^^  y^  Nod. 
admits  the  contract  alleged  in  the  declaration,  and  for  the  reason,  tha^  unless  the  defend, 
ant  means  to  admit  it.  he  ought  not  to  pay  the  money  into  court     By  admitting  some- 
thing to  be  due,  he  admits  the  contract  as  alleged ;  but  the  same  rule  does  not  apply  to 
an  indgbitatui  count,  for  such  count  is  not  confined  in  its  operation  to  one  contract,  but 
may  extend  over  any  number  of  contracts  between  the  same  parties ;  and  consequently 
payment  into  court,  under  such  a  count,  only  admits  in  sulwtance,  that  on  some  one  or 
more  of  those  contracts  the  defendants  are  jointly  liable  to  the  plaintiff.     But  it  is  no 
Admission  of  any  particular  contract,  because  an  indetnUUut  count  states  no  particular 
contract     Then  what  is  the  real  issue  between  the  parties  ?     The  plaintiff  says,  <  on 
some  one  or  more  causes  of  action  I  have  a  claim  against  you  for  so  much.*     The  de- 
lendants  say,  '  on  some  one   or  more,  you  have  to  the  extent  of  lOL,  but  for  the 
residue  you  have  no  such  claim.*    It  is  for  the  plaintiff  then  to  shew  affirmatively, 
that  there  is  some  contract  on  which  both  the  defendantt  are  liable,  and  to  an  extent 
beyond  the  sum  paid  by  them  into  court     If,  on  the  one  hand,  he  does  not  prove  a 
liability  in  both,  he  will  fail  altogether ;  and  if,  on  the  other,  he  succeeds  in  proving 
them  liable,  but  not  beyond  the  amount  paid  into  court,  he  will  also  fail,  for  the 
defence  is  then  established.     Here,  then,  the  plaintiff  proves  a  prtmAJade  case  against 
one  defendant,  and  no  case  whatever  against  the  other :  but  then  he  says,  *  As  you, 
John  Noel,  have  paid  money  into  court,  you  must  be  considered  as  having  admitted 
this  contract,  to  which  I  have  proved  and  shewn  Jonathan  Noel  to  be  liable.'     It  is 
obvious,  that  there  might  be  some  one  contract  on  which  both  defendants  are  liable,  and 
another  upon  which  Jonathan  Noel  alone  was  liable.  The  plaintiff  undertakes  to  satisfy 
the  jury,  that  he  has  some  claim  against  both ;  as,  therefore,  the  facts  laid  before  the 
jury  are  equally  consistent  with  both  defendants  being  liable  for  a  certain  debt,  and 
•Jonathan  Noel  alone  for  another ;  and   as  the  jury  cannot  say  whether  John  Noel 
is  liable  uuder  the  present  contract  or  not,  they  ought  to  find  for  the  defendants,  as 
liability  has  not  beerr  fixed  on  them.     On  this  principle,  I  nonsuited  the  plaintiffs  at 
the  trial,  considering  that  there  was  no  evidence  from  which  the  jury  oould  find  a  joint 
liability,  and  I  still  think  I  was  right  in  to  doing.** 

"W^bere  a  plaintiff  brought  indebiiaiui  aatumpsit  for  work  and  labour,  &c.,  as  an  attorney.   Work  and  la* 
and  delivered  a  particular  claiming  269^  for  defending  two  prosecutions ;  and  the  defend-    bour. 
ants  paid  52t  into  court,  stating  that  they  paid  it  to  cover  all  the  items  previous  to  a  '  i 

certain  day ;  and  pleaded  the  payment,  with  a  denial  of  damage  vUra,  on  which  issue  was 
taken : — It  was  holden,  that  the  payment  into  court  admitted  nothing  but  a  liability  to 
the  amount  of  52L ;  and  that  in  the  defence  as  to  the  residue,  the  defendants  might 
deny  having  at  any  time  retained  the  plaintiff  as  their  attorney.  I^eawnmm  v.  Berti^ek- 
upon-Tweed  (Me^ar  of),  1  A.  &  £.  N.  S.  154. 

f^ayment  of  money  in  court  in  aatumptUy  for  goods  sold  and  delivered,  only  amounts  to    Goods  sold  and; 
an  admission  by  the  defendant  of  the  plaintiff's  right  of  action  to  the  amount  of  the  delivemd. 
sRsm  paid  in,  and  applies  only  to  a  legal  demand,  and  not  to  all  the  items  contained  in 
.»  bUl  «f  paitici^larsi  in  v^hich  Mie  goods  are  stated  to  have  been  supplied  «t  diilferent 
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limes.  Seaion  v.  Benedidt  8  M.  &  P.  06.  5  Bing.  SA.  And  if  the  dedaratioo 
a  ]»gal  and  an  illegal  demand,  the  money  paid  in  shall  be  applied  to  the  legal 
only.     Hibbaiu  v.  CndUtt^  1  B.  &  P.  264^ 

Although  a  payment  into  court  admits  every  kigal  cause  of  action  stated,  yet 
plaintiff  alleges  in  his  declaration  multifarious  and  inconsistent  lacta  ai 
one  and  the  same  claim,  it  is  not  competent  for  the  plaintiff  to  apply  the  Aftnrism't 
payment  into  court  of  a  sum  insufficient  to  meet  all  the  demands  alli^ged,  as  cviifenee  10 
prove  such  one  of  the  plaintiff's  claims  as  he  may  elect ;  but  he  must  prove  his  case  by 
other  evidence  of  the  fact  Ei>eHk  v.  BtU,  1  Moore,  158.  7  Taunt.  45a  TheRftxc, 
in  an  action  to  recover  a  subacription  from  an  snMlerwriter,  if  dbe  declantioti  stale  the 
vessel  to  have  been  stranded,  bulged,  damaged,  and  vrrackcd»  and  money  be  paid 
court  generally  thereon,  such  payment  cannot  be  applied  by  the  plaintiff  (wbc 
the  rule  of  court  as  evidenee  of  the  loss),  as  an  admiwioo  of  a  strandiag  enlj* 
payment  might  apply  to  any  other  loss.    lbid« 

In  an  action  against  a  justice  of  the  peaee  for  an  act  dcue  in  his  officinl  cn|ietiiy,  the 
bringing  money  into  court  by  virtue  of  the  statute  does  not,  it  is  said,  ndmit  the  i^^ 
of  action.     Bojffidd  v.  IWfn*,  1 3  East,  SOa 

Payment  of  money  into  oourt  on  a  declaration  for  goods  sold,  and  after  n  p^'^^ir^" 
stating^  that  the  action  is  brought  for  the  price  of  a  certain  lot  ol  gooda  aald  to  the 
defendant  on  such  a  day  by  A.  B.,  the  plaintiff^s  broker,  does  not  admit,  timt  the  gpaik 
purchased  by  tiie  defeudsAt  of  A.  B.  on  the  day  specified,  were  the  property  of  the 
plaintiff.     BlaclAum  v.  Scholn,  8  Camp.  341. 

A.  and  B.  were  jointly  indebted  to  C. ;  after  more  than  six  yean  had  eli^taed  since  the 
debt  accrued,  A.  promised  in  writing,  signed  by  him,  to  pay  hia  proportian  whea 
applied  to.  Payment  of  money  into  court  on  a  special  count,  framed  on  aucfa  aev 
promise  to  pay  the  defendant's  proportion,  and  averring  the  amount  of  such  prapsr* 
tion  under  a  wdeHcetf  does  not  admit  or  preclude  the  defendant  from  disputing  tfae 

'  amount  of  such  proportion.  Lechmere  (  Bart. )  ▼.  Fletcher,  1  C.  dc  M.  6S3»  S  Tyiw. 
450. 

Payment  of  money  into  court  to  the  amount  of  a  partial  loss  upon  a  valued  policy  n  ast 
an  admission  of  a  total  loss.  Bucket  v.  Talsgrope,  1  Taunt.  419.  1  Cnmpu  557^  tf 
vide  ffaldron  v.  Coombe^  3  Taunt.  169.  And  in  an  action  on  a  valued  peiiqr,  die 
payment  of  money  into  oourt  upon  a  count  which  states  a  total  loss,  is  not  nn 
of  such  total  loss  by  capture.  Ibid.  But  it  admits  the  interest  of  the  plaintiff 
BOl  V.  ^lufey,  16  East,  146. 

Although  payment  of  money  into  court  generally  upon  a  declaration  containing n 
on  a  policy  of  insurance,  and  the  money  counts,  is  only  an  admission  of  the 
docs  not  preclude  the  defendant  from  disputing  his  liability,  beyond  such 
for  goods  which  were  not  loaded  according  to  the  terma  of  the  policy. 
AUmM,  8  M.  &  S.  106. 

Payment  of  money  into  court  on  the  whole  declaration,  in  an  action  on  a  biU  of  ez< 
is  such  an  admission  of  the  validity  of  the  bill,  as  to  prevent  the  necessity  of 
the  drawer's  handwriting.  GutterOge  v.  Smith,  8  Hen.  Black.  374.,  vide  etiam 
Backhouse,  Peake's  N.  P.  C.  86.    And,  after  such  payment,  the  defendant  can 
to  the  insufficiency  of  the  stamp^  on  which  the  bill  b  drawn.     Itraei  t. 
3  Camp.  40. 

Where,  upon  a  count  on  a  promissory  note  payable  by  instalments,  averring 
of  such  insulments,  tlie  delcndant  pleads  non  eMumput,  and  brings  into 
sum  of  money  less  than  the  amount  oif  the  instalments,  he  thereby  admits  the  spcoul 
contract  but  does  not  admit  the  non-payment  of  the  instalments,  except  to  the 
of  the  money  brought  in.     Bad  ▼.  Dickons,  8  N.  &  M.  369.     5  B.  &  Ad.  499. 

And,  if  he  also  plead  the  Statute  of  Limitations,  be  will  be  entitled  to,  a  vetdict, 
the  plaintiff  prove  a  sufficient  acknowledgment  of  a  liability  to  pay  aomething 
sum  brought  into  court.     Ibid. 

If  money  be  paid  in  gencnlly,  it  does  not  exclude  the  benefit  of  the  Statute  of 
Long  V.  GrevUle,  4  D.  &  R.  638.     3  B.  &  C.  la 

Nor  preclude  a  defendant  from  availing  himself  of  a  plea  of  infiuicy.  Sitcheoek  ▼.  Jj/ma, 
8  Esp.  N.  P.  C.  481.  n. 

A  defendant  cannot  avail  himself  of  a  payment  for  any  puipooe,  vrithont  pleading  it  spe> 
cially,  unless  where  it  is  admitted  by  the  plaintiff's  particulars  of  demand;  but  whdfcff 
the  giving  of  credit  in  the  particulars  is  to  operate  in  the  same  manner  ea  a  pka  ef 
payment,  or  as  if  so  much  of  the  demand  were  struck  out  of  the  dedamioi^  is  on- 
certain.     Kennedy  on  Pleading,  1 87. 

A  plea  of  payment  into  court  must  follow  the  form  given  by  the  new  nilea;  and  if  other 
pleas  are  pleaded  to  part  of  the  plaintiff's  demand,  the  plea  of  payment  into  coBt 
should  be  put  last,  and  pleaded  to  the  residue.  Skarman  v.  Sievemaon,  S  DowL  P.  C 
709.  8  C.  M.  &  R.  75.  5  Tyrw.  564. ;  but  the  form  of  the  plea  of  peymeet  af 
money  into  court,  does  not  preclude  a  defendant  fkwn  Applying  to  enter  a  snggmir 
to  deprive  the  phdntiff  of  costs.     Jorden  v.  Betmek,  1  Dowl.  P.  C  N.  S.  I09. 

A  special  demurrer  to  a  plea  of  payment  of  money  into  court,  that  **  it  varies  ftom  tkc 
form  gifen  by  the  nile^"  is  suflSdent  to  laise  an  otgeccioa,  that  the  plea  is  bed 
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of  a  proper  conclusion  of  a  prayer  of  judgment.    Sharman  ▼.  fitetyiuoN,  8  Dowl.  F.  C    H.T.  2Wix«l.4« 
709.     2  C.  M.  &  R.  75.    5  Tyrw.  5M.  1882. 

When  there  are  several  counts,  it  seems  a  plea  of  payment  should  not  be  pleaded  to  the    — 

whole  declaration,  without  specifying  in  respect  of  what  items  of  demand  the  money    When  there  are 
was  paid.     Lorymer  ▼.  Visaeu^  S  Bing.  N.  C.  427.     iMbv  ▼.  TomJ&Mon^  4  A.  &  £.  262.    several  counts. 
Kennedy  on  Pleading,  1 28. 
A  plea  of  payment  of  a  less  sum  of  money  into  court  on  a  general  tfuMttafut  count  or 
counts  is  good,  though  the  amount  intended  to  be  appropriated  to  each  count  is  not 
shewn.     Jcurdnan  v.  Johnson,  4  Dowl.  P.  C.  .584.     1  Gale,  812.     5  Tyrw.  524. 
.    Upon  this  case,  Mr.  Kennedy  (on  Pleading,  140.)  observes^  **  A  doubt  is  thrown  out  in 
the  judgment  in  Jourdam  v.  Johntofi  (2  C.  M.  «t  R.  564.    5  Tyrw.  524.    4  Dowl.  P.  C. 
584. ),  whether  to  a  count  on  a  bill  there  can  be  a  plea  of  payment  into  court  of  a 
sum  ks8  than  the  amount  for  which  the  bill  was  drawn.     There  seems  to  be  no 
ground  for  this  doubt.     The  allegation,  '  that  the  nlaantiff  has  not  sustained  damage 
to  a  greater  amount,  &c.,*  is  not  equivalent  to  a  plea  of  nan  auymptii  as  to  the 
restdne,  so  as  to  be  a  violation  of  the  rule  which  prohibits  the  pleading  of  non 
astumptii  to  a  count  on  a  bill ;  because  it  admits  the  making  of  the  bill  as  alleged  in 
the  declaration  for  the  full  amount  therein  mentioned,  and  therefore  admits  the  incep- 
tion of  the  contTKt  declared  upon,  hut  denies  only,  that  the  plaintiff  is  under  the  cir- 
cumstances entitled  to  recover  the  whole  sum." 
Where  to  a  plea  of  payment,  S/.  81.  iUL  in  satisfaction  and  discharge  of  the  defendant's 
promise,  it  was  repli^,  that  the  defendant  did  not  pay  it  in  satisfaction  and  discharge, 
nor  did  the  plaintiff  receive  it  in  satisfaction  and  discbarge :  —  It  was  held  to  be,  on 
demurrer,  unobjectionable.     Webb  v.  Weatherhy,  1  Bing.  N.  C.  502. 
To  a  count  in  debt,  alleging,  that  the  defendant  was  indebted  to  the  plaintiffs  in  lOl.  for 
work,  ftc,  it  was  plMded  that  the  defendant  never  was  indebted  to  the  plaiotiflfb  in  a 
greater  amount  than  4A  in  respect  of  the  causes  of  action  in  the  declaration  mentioned ; 
and,  as  to  42.,  payment  into  court :  to  these  pleas  it  was  replied,  that  the  defendant  was 
indebted  to  the  plaintiffs  in  a  greater  amount,  &c.,  in  respect  of  the  causes,  &&  :  which 
was  held  bad  on  special  demurrer.    FaitMuU  v.  Athley,  1  A.  &  E.  N.  S.  183. 

In  an  action  of  debt  for  goods  sold  and  delivered  it  was  pleaded,  that  befora  the 
commencement  of  the  suit,  and  when  the  said  sum  of  20L  became  due  and  payable, 
to  wit^  on  &c,  the  defendiint  paid  the  plaintiff  the  said  sum  of  SOL  according  to  the 
defendant's  said  contract  and  liability ;  concluding  to  the  country :  which  was  held 
bod  on  special  demurrer,  for  not  concluding  with  a  verification.  Gooddnld  v.  Piedgfi, 
1  M.  &  W.  363. 

Payment  cannot  be  given  in  evidence  under  the  general  issue,  even  though*  the  d^  Payment  can- 
fendant  can  prove  admissions  by  tlie  plaintiff.     JJnley  v.  Polden,  3  Dowl.  P.  C   not  be  given  in 
78a    Miiligan  v.  Thomas,  4  ibid.  373.  evidence  under. 

Reg.  Gen.  H.  T.  4  Will.  4.  (post,  2859.),  which  direct  payment  and  acceptance  to  be   the  general 
pleaded  and  replied,  miake  no  difference  as  to  the  operation  of  the  Sutute  of  Limitations,   issue. 
Brooks  V.  Rigby,  2  A.  &  £.  21.  Statute  of  Lk. 

A  plea  of  payment  of  money  into  court  under  stat.  3  &  4  Will.  4.  c.  42.  a.  1.  and  Reg.      |^^-        ^ 
Gen.  T.  T.  1  Vict,  {post,  2869. ),  in  bar  of  the  further  maintenance  of  the  action,  cannot  ^Tecu^^b 
be  pleaded  to  the  same  cause  of  action  to  which  other  pleas  are  pleaded,  in  denisl  of  the    »  ^^^  ^ 
existence  of  that  cause  of  action  at  the  time  of  action  brought.     Thompson  v.  Jackson,   u^^;  ^^'n  ^ 
1M.&G.242.  H.  1.4  Will.  4. 

The  court  will  sometimes  compel  a  defendant  to  give  particulara  of  a  plea  of  payment.    Defendant  will 
Ireland  v.  Thompson,  Jur.  June  23.  1838.    Kennedy  on  Pleading,  129.  be  compelled  to 

Tlie  plea  of  payment  is  divisible,  so  that  a  verdict  may  be  found  for  the  defendant  for  give  particulara 
tlM  whole,  or  for  the  part  actually  paid,  according  to  the  fact.  Cousins  v.  Paddon,  of  a  plea  of  pay- 
8  C.  M.  &  R.  547.  ment. 

Where  it  appeared  that  a  sum  of  money  had  been  paid  to  the  plaintiff  after  action   p.     ^.^ 

brought,  and  there  was  no  plea  of  payment,  the  court,  on  motion,  the  payment  not  ifiiiSble 

being  denied,  allowed  the  damages  to  be  reduced  by  that  sum.     Bichardson  v.  Robert-  ^     oi  isio  e. 
son,  1  M.  &  W.  463. 

<2<Merv,  Whether  payment,  either  before  or  after  action  brought,  is  admisnble  in  evidence 
in  reduction  of  damages?    Ibid. 

On  *  plea  of  payment,  if  that  be  the  only  one,  the  defendant  is  bound  to  begin. 
Bichardson  v.  Fell,  4  Dowl.  P.  C.  10. 

IT  tbe  defendant  pay  money  into  court  upon  the  whole  declcratioo,  and  plead  also,  the 
plaintiff  may  Uke  out  of  court  the  amount  so  pleaded,  and  be  entitled  to  the  whole 
costs.  Topham  v.  Kidmore,  5  ibid.  676.  But  if  the  defendant  pay  money  into 
court  as  to  part,  and  pletd  to  the  remainder  of  the  declaration,  the  defendant,  by 
accepting  the  money,  is  entitied  to  the  cosU  of  that  part  of  the  dedaration  only ;  and  if 
he  do  not  plead  to  the  residue,  he  may  be  non-proieed.  Goodee  v.  GoldsmHh,  2  M. 
&  W.  202.    5  Dowl.  P.  C.  288.      Topham  v.  JRdmore,  ibid.  676. 

Tf  money  be  paid  into  court  by  a  defendant,  who  dies  before  verdict  or  interlocutory 
judgment,  whereby  the  suit  abates,  the  money  can  be  paid  out  of  court  only  to 
the  personal  representatives  of  the  defendant,  and  an  application  on  the  part  of  his 
altomey  will  not  be  entertained.     Pedmer  v«  B^Jfmttan,  1  M«  &  O.  94. 
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H.T.  S Will.  4. 
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dicto. 


Stay  of  pro- 
ceedings. 


Cosftu 


Where  replica- 
tion of  damages 
ultra  the  monejr 
paid  into  court. 


When  judgment 
will  not  be  ar- 
rested, on  a 
verdict  for  the 
defendant,  upon 
a  demurrable 

Telal  and  No- 

TICX  THXRBOr. 

Notice  of  trial 
and  inquiry, 
where  given. 


Where  in  mdMtatus  attumptii  for  various  debts,  amounting  in  the  whole  to  SOOL,  the 
declaration  admitted  payment  of  I  SSL  on  account,  and  alleged,  that  the  residue  ie» 
mained  unpaid  to  plaintiflPs  damage  of  200L  ;  to  which  it  was  pleaded,  tfaat,  as  to  the 
said  residue,  the  defendant  paid  and  plaintiff  accepted  61.  IOil  in  ftill  ■tfirfauion 
thereof,  and  of  all  causes  of  action  in  respect  thereof;  and  the  RplicatioBi  denied  the 
payment  in  satisfaction ;  and,  upon  issue  joined,  the  jury  found  for  the  defendant:  — 
It  was  held,  that  the  plea,  alleging  the  acceptance  of  a  less  in  satisActioii  of  a  larger 
sum,  was  bad  after  verdict ;  and  that  the  plainttflT  was  entitled  to  judgment,  nam  ufcifsiifc 
veredieto.     Down  v.  Hatcher,  10  A.  &  £.  191. 

To  a  declaration  in  debt  in  the  common  form  for  work  and  labour,  with  parlicnlan  of  de> 
nund  for  contract  work  and  eitra  woric,  it  was  pleaded,  that  the  plafntUTand  tbe  defead- 
ant,  by  consent,  gave  up  a  contract  originally  made  between  them  for  work ,  the  plaiariff 
agreeing  to  accept  certain  work  which  had  been  done  under  that  contract  at  •  ledoori 
price ;  Uiat,  by  virtue  of  such  agreement,  the  defendant  became  indebted  to  tlio  phiaiif 
in  the  amount  mentioned  in  the  declaration,  and  that  the  defendant  in  pufMiaoce  of  del 
agreement  paid  the  plaintiff,  and  he  accepted  the  said  amount  The  replicatioa  tn* 
versed  the  payment  and  acceptance :  —  It  was  holden,  that,  upon  these  pleadings,  Ae 
plaintiff  could  not  give  evidence  of  any  demand  not  a  subject  of  the  aecood  agrecmeoi; 
and  that  to  enable  himself  to  recover  for  extra 'work  he  should  have  new  aarigned ;  sai 
that  the  particuhuv  of  demand,  even  if  it  had  been  confined  to  ezlra  woric,  coold  not 
aid  the  pleadings.   Rog^n  v.  CuMance,  1  A.  &  E.  N.  S.  77. 

In  actions  for  a  liquidated  sum,  it  is  not  unusual  for  the  defenduit  to  take  out  a  san* 
mons  before  declaration  to  stay  proceedings  on  payment  of  a  given  amoant,  with 
up  to  that  time.  If  the  plaintiff  refuse  to  accept  it,  and  if  the  dsff  daut 
pay  It  in  and  plead  the  payment,  and  then  the  plaintiff  take  it  out  in 
that  will  be  primA  facie  proof,  that  his  conduct  was  vexatious,  and  unleas  it  be 
factorily  explained,  will  entitle  the  defendant  to  his  costs  from  the  date  of  tbe 
mons.  Lush,  Pr.  733.,  vide  James  v.  Baggett,  S  B.  &  A.  776.  McA 
beHf  8  Taunt  383.  Johnson  v.  HouUkUch,  1  Burr.  578.  Adtwood  v.  Seed,  7  DeoL 
P.  C.  810. 

In  Ftfwfter  V.  Boggat  ( 1  Dowl.  P.  C.  N.  8. 406. ),  the  plaintiff  claimed  by  his  writ  S7L  9m,  7^; 
the  defendant  pleaded  payment  of  part  before  action  brought,  and  pnid  imoceoit 
19^  18f.  8d. ;  at  the  trial  it  appeared,  that  IS/.,  part  of  the  sum  paid,  was  paid  after 
action  brought,  and  a  verdict  was  entered  for  13/.  :^It  was  held,  that  the  plainliff  «ai 
entitled  to  costs  on  the  higher  scale. 

Where  money  has  been  paid  into  court  in  satisfaction  of  the  cause  of  action,  and  there 
was  a  replication  of  damages  v/trs,  and  the  plaintiff  bad  not  proceeded  to  trial  pv- 
suant  to  a  peremptory  undertaking,  the  court  permitted  the  plaintiff  to  accept  the 
money  psid  into  court,  upon  paying  the  defendant  the  costs  subsequent  to  sacii  pay- 
ment    KeUy  V.  FUnt,  5  Dowl.  P.  C  893. 

After  a  plea  of  payment  of  money  into  court,  in  an  action  of  osfionpat,  the  plaintiff  ob- 
tained an  order  to  sue  in  Jbrmd  paujteris.  A  judge  thereupon  made  an  order,  that  the 
money  should  remain  In  court  to  abide  the  event  of  the  cause,  unless  the  plaintiff 
would  take  it  out  in  full  satisfaction.  The  defendants  having  obtained  tbe  verdict,  the 
court  ordered,  that  tbe  money  should  be  paid  out  to  them  in  satisfiKtion  of  their  esst^ 
antecedent  to  the  order  to  sue  inybrm^  pauperis,    Casey  v.  TVmfia,  7  Bf.  &  W.  I89L 

It  is  not  a  ground  for  arresting  a  judgment,  non  obstante  veredicio,  that  a  plea,  in  wkick 
a  verdict  has  been  found  in  favour  of  tlie  defendant,  allies  money  to  bave  been 
paid  into  court,  pursuant  to  stat  3  &  4  Will.  4.  c.  48.  s.  81.,  before  declaration. 

'  57*  Notice  of  trial  and  inquiry,  and  of  oontintianoe  of  inquiry^  ahall  be  giwra 
in  town^  but  countermand  of  notice  of  trial,  or  inquiry^  may  be  given  either  in 
town  or  country^  unlesa  otherwise  ordered  by  the  court  or  a  judge. 

The  notice  of  trial  in  country  causes  is  ten  dajrs,  one  inclusive  the  other  exclusive;  ia 
town  causes,  when  the  defendant  resides  within  forty  miles,  eight  days  ;  if  beyond 
fourteen  days,  even  though  at  the  commencement  of  the  action  he  resided  in 
but  has  removed  permanently  to  the  plaintiff's  knowledge,  forty  miles  from 
before  trial. 

For  tbe  adjournment  day  in  London,  in  all  the  courts,  the  notice  is  four  days 
first  sitting  in  term,  if  the  defendant  reside  within  forty  miles  of  London, 
days  if  he  reside  beyond  that  distance  (Reg.  Gen.  £.  T.  K.  B.  51  Geo.  S.     Reg. 
H.T.  C.  P.  38  Geo.  3.    Reg.  Gen.  H.T.  £xch.  1  Will.  4.);  where  die  delendb 
sides  within  forty  miles  of  London,  notice  of  continuance  may  be  two  days 
sittings ;  if  he  reside  beyond  that  distance,  it  is  six  days.    Forbes  v.  Crotbi,  1  M . 
465.     Jervis^s  New  Rules,  74. 

In  all  cases  of  peremptory  undertaking  to  try,  sl  fresh  notice  of  trial  should  be 
though  the  cause  remain  in  the  paper.     Sulth  v.  Cranhrook,  I  DowL  P.  C  148. 
.    A  defendant  who  is  under  terms  to  take  short  notice  of  trial  is,  notwithatandiDg, 
to  full  nolioe  of  countermand.    Kimg  v.  Jones^  ib|dr  640.  • 
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A  CDntintiance  of  notice  of  trial  must  be  gUen  two  days  before  the  expiration  of  the  H.T.  2WiXj^4, 
original  notice ;  and  where  the  notice  of  trial  was  for  Monday,  and  the  notice  of  conti.  1838. 

nuance  wa«  given   on  Saturday,  it  was  held  bad,  for  Sunday  waa  no  day  for   that 

purpoM.    WardleY,  Ackland,  2  Dowl.  P.  C.  28. 

A  continuance  of  notice  of  trial  on  Friday  for  Monday  is  sufficient.  Stetuart  v.  Abraham^ 
ibid.  709. 

In  country  causes,  the  notice  of  trial  in  the  King's  Bench  should  be  given  to  the  agent  in 
town  (,Haye»  v.  Parkint,  3  East,  568.) ;  but  in  the  Common  Fleas  it  seems  it  might 
have  been  given  either  to  the  agent  in  town,  or  to  the  attorney  in  the  country,  Tash" 
hvm  V.  Havelock,  Barnes,  306. 

If  a  defendant  be  served  with  a  notice  of  trial  by  continuance,  where  no  issue  has  been 
delivered,  and  no  original  notice  of  trial  has  been  served,  and  shall  omit  to  return  the 
notice  of  trial  by  continuance,  and  shall  give  no  intimation  to  the  plaintiff  of  the  irre- 
gularity for  an  unreasonable  time,  and  until  it  is  too  late  to  correct  it  in  time  to 
go  to  trial  at  the  same  sittings,  the  irregularity  will  be  waved.  Brown  v.  Wildborcy 
1  M.  &  G.  276. 

Reports  having  reached  this  country  of  the  death  of  the  plaintiff  abroad,  the  defendant 
obtained  a  rule  mn  for  postponing  the  trial ;  the.  attorney  for  the  plaintiff  having 
given  notice,  that  he  did  not  mean  to  oppdise  the  motion,  the  court  made  the  rule  abso- 
lute, to  postpone  the  trial  until  the  court  or  a  judge  should  direct  it  to  proceed. 
Ch^fKr  V.  Ridgwayf  ibid.  955. 

Where  the  defendant*s  attorney  on  the  first  day  of  term  was  served  with  notice  of  trial, 
for  the  first  sittings  in  term,  and  about  a  week  before  the  day  of  trial  the  defendant 
was  personally  informed,  that  the  cause  was  to  be  tried  *'  next  week,'*  and  two 
days  before  the  day  of  trial  the  defendant  and  his  attorney  were  both  served  with 
notice  to  produce;  the  court  refused  to  grant  a  new  trial  on  payment  of  costs,  the  cause 
having  been  taken  pursuant  to  notice,  as  an  undefended  cause  in  the  absence  of  the 
defendant's  attorney,  an  aflidavit  being  produced,  in  which  it  was  sworn,  that  the  clerk 
who  bad  the  management  of  the  cause  had  mistaken  the  notice  of  triid  to  be  for  the 
sittings  after  term,  and  had,  therefore,  omitted  to  make  the  necessary  preparations  for 
trial,  and  in  which  merits  were  sworn  to  by  the  clerk,  who  stated,  that  *'  the  defendant 
had  informed  him,  that  he  has  been  advised  by  counsel,  that  he  has  a  good  defence  on 
the  merits,  which  this  deponent  verily  believes  to  be  true."  Nash  v.  Swmbume,  1  Dowl. 
P.  C  N.  S.  19a 

In  an  action  by  the  public  officer  of  a  banking  company,  under  stat.  7  Geo.  4.  c  46.,  for 
the  balance  of  an  account,  the  court  allowed  notice  of  executing  a  writ  of  inquiry  to 
be  served  at  the  last  place  of  abode  of  the  defendant,  and  by  sticking  the  same  up 
in  the  master's  officer  In  M.  T.  1841  (interlocutory  judgment  for  want  of  a  plea 
having  been  signed  on  the  1 1th  of  January,  1 839,  and  it  being  sworn,  that  the  defendant 
had  gone  to  South  Australia  to  evade  payment  of  his  debts)  the  court  granted  a  rule 
for  serving  notice  by  the  same  means  upon  the  defendant,  of  a  suggestion  having  been 
entered  upon  the  record  of  the  change  of  the  name  of  the  public  officer  of  the  banking 
company,  under  stat.  7  Geo.  4.  c.  46.  s.  9.    Probin  v.  Locock,  ibid.  1 97. 

58.  The  expression  ^'  short  notice  of  trial"  shaU^  in  country  causes^  be  taken  to  Short  notice  of 
mean  four  days.  t"^  «t  bar. 

In  town  causes  two  da]rs*  notice  of  trial  seems  sufficient  (Tidd,  757.) ;  but  it  is  usual  to 
give  as  much  more  as  the  time  will  admit  of.    Jervis's  New  Rules,  74. 

Short  notice  of  trial  in  country  causes,  means  in  all  cases  four  days  peremptorily  (Law^ 
$on  V.  RoUnton,  1  C.  &  M.  499.  )>  and  does  not  mean  short  notice  of  executing  in« 
quiry.  Stephens  v.  Peel,  2  C.  &  M.  710.  Short  notice  of  trial  means  four  days 
before  the  commission  day ;  and  where  a  trisl  was  had  on  a  three  days*  notice,  the 
court  granted  a  new  trial  without  an  affidavit  of  merits.  Lawson  v.  Robinson,  2 
Dowl.  P.  C.  69.  But  if  the  notice  be  served  after  post  time,  and  the  cause  be  tried 
on  the  fourth  day,  it  is  no  ground  for  a  new  trial,  although  the  defendant  may  not 
appear.     Pound  v.  Pen/old,  3  A.  &:  £.  655, 

The  defendant  is  only  bound  to  take  short  notice  of  trial  at  the  next  sittings ;  if  the 
plaintiff  allow  a  sittings  to  pass,  he  must  give  the  ordinary  notice.  IHgnam  v.  Ibm 
botson,  3  M.  &  W.  431. 

The  usual  order  binding  the  defendant  to  short  notice  of  trial  (if  necessary),  at  a  par- 
ticular  sittings,  does  not  apply  to  notice  of  a  subsequent  sittings.  Slaiter  v.  PuiiUer,  1 
DowL  P.  C.  N.  S.  35. 

'  59*  In  all  cases,  where  the  plaintiff  in  pleading  concludes  to  the  country,  the  Notice  of  trial 
plaintiff's  attorney  may  give  notice  of  trial  at  the  time  of  delivering  his  repUcation,  »  certain  Mages 
or  other  subsequent  pleading ;  and  in  case  issue  shaU  afterwards  be  joined,  such  ^^  proceeding. 
notice  shall  be  available ;  but,  if  issue  be  not  joined  on  such  replication,  or  other 
anbeequent  pleading,  and  the  plaintiff  shall  sign  judgment  for  want  thereof,  and 


tSSO  THE  NEW  RULES.. 

H.T.  8WiLt.4.  forthwith  give  notice  of  executing  a  writ  of  inqniiy,  inch  notice  ihaQ  operate  fitan 
18S9.  the  time  that  notice  of  trial  wm  given  as  aforesaid ;  and  in  aU  casea  where  tk 

defendant  demurs  to  the  pUdntiflTs  declaration,  replication,  or  other  sahnqnent 
pleading,  the  defendant's  attorney,  or  the  defendant,  if  he  plead  in  person^  ahaQ  be 
obliged  to  accept  notice  of  executing  a  writ  of  inquiry  on  the  back  of  the  joinder 
in  demuner  ;  and  in  case  the  defendant  pleads  a  plea  in  bar  or  i^oindcr,  te^  Id 
which  the  plaintiff  demurs,  the  defendant's  attorney,  or  the  defendant^  if  he  pkad 
in  person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry  oq  the 
h&A,  of  such  demuner. 

The  notioe  must  be  given  to  the  attorney  or  agent  in  Ijondon.    R^.  Gen.  H.  T.  S  WOL  4. 
■•  57.  anii,  3828. 

Notice  of  trial        60«  Notice  of  a  trial  at  bar  shall  be  given  to  the  proper  officer  of  the  court, 
at  bar.  before  giving  notice  of  trial  to  the  party. 


By  Stat.  11  Geo.  4.  &  I  Will.  4.  c  7a  s.  7.  it  in  competent  to  the  coart  to 
days  for  trials  at  bsr ;  and  the  time  so*  appointed,  if  in  vacation*  shall,  for  the  par. 
pose  of  sudi  trial,  be  deemed  and  taken  to  be  a  part  of  the  preceding  temo.  Fidttimm 
Tidd,  75a 

Notice  of  coun-  6l.  In  country  causes,  or  where  the  defendant  resides  more  than  forty  milei 
tcrroand  in  f^^^m  town,  a  countermand  of  notice  of  trial  shall  be  given  six  days  before  the  tine 
country  oausee.    j^jgn^iougd  jn  the  notice  for  trial,  unless  short  notice  of  trial  has  been'g;iven. 

Notice  of  etnuUermamd,  like  nodce  of  trial,  oogbc  to  be  in  writing,  and  umf  be  given  ts 
the  attorney  in  the  countiy  as  well  aa  the  agtnt  in  town;  er  it  asa^  he  giisa  hf  ihs 
acting  attorney,  though  he  be  aatlhaalSHrnaj  on  the- Feeoid.  Ckn^  r>  IVwiAy  I  M. 
fc  W.  56.   4  Dowl.  P.  C.  699. 

The  Botiue  in  oountry  causes  may  be  given,  unless  otherwise  ordered,  either  in 
country.     Reg.  Gen.  H.  T.  2  Will  4.  s.  57.  mUif  3898. 

In  town  causes  two  days'  notice  is  sufficient,   lleg.  Gen.  H.T.  S  Will.  4  s.  57. , 

If  the  defendant  be  under  terms  to  take  short  notice  of  trisl,  and  the  plaintiff  avail 
self  of  it,  he  cannot  countermand  it,  but  must  pay  the  costs  up  to  the  tinoaof  < 
termand.     Daneatter  ▼.  CmdweU,  S  M.  &  W.  390.     5  Dowl.  P.  C.  582. 

In  town  two  63.  In  town  causes,  where  the  defendant  lives  within  forty  miles  of  town,  tws 

days  sufficient    days'  notice  of  countermand  shall  be  deemed  sufficient 

Fide  Reg. Gen.  H.T.  2  Will.  4.  s.  57.  anti,  2828.  Dcncatter  v.  CardwO,  8  M.  &  W. SSa 
If  notice  of  trial  be  given  for  the  adjournment  day,  the  notice  of  countermand  nnat  he 
given  two  days  before  that  day,  notwithstsnding  the  court  only  sits  on  that  day  to  ad- 
journ to  some  future  day.    Jerris's  New  Rules,  76. 

Rule  for  a  view       6S.  The  rule  for  a  view  may  in  aU  cases  be  drawn  up  by  the  officer  of  die 

may  he  had,       court,  on  the  application  of  the  party,  without  affidavit  or  motion  for  that 

widiout  affida-    purpose. 

▼It  or  motion.  g^  |£  ^  ^^  ^^  ^  granted  without  any  mention  of  costs  in  the  rule,  die 

Naw  Trial,       ^^i^  of  the  first  trial  shall  not  be  allowed  to  the  successful  party,  tboug^  he 

Morion  iH  Ar.  ^^ceed  on  the  second. 

aasT  or  Judo- 

MBMT,  &c.  Where  costs  are  to  abide  the  event,  it  does  not  mean  the  actual  event,  but  die  legal  cvcat 

Costo  of  new  i"  ^^l  ^be  courts.     Tidd,  915,  916.     Cankam  v.  Fuk,  2  C.  &  J.  128. 

tnmi.  Where  the  defendant  had  a  verdict  on  one  of  two  issues  in  a  cause,  and  the  plaintiff  oa 

the  other  issue,  and  the  defendant  obtained  a  rule  for  a  new  trial  on  the  latter  isso^  oa 
the  ground  of  misdirection,  whereupon  the  plaintiff  discontinued : — It  was  held*  ihsS 
the  defendant  was  not  entitled  to  the  costs  of  the  trtaL     MdccleMfidd  (EaH  tf)  v. 
Bradley,  7  M.  &  W.  57a 
If  the  plaintiff  have  obtained  a  rule  for  a  new  trial,  but  has  neglected  to  take  the  canss 
down  to  trial  for  more  than  four  terms,  it  is  necessary  to  give  a  term's  nociee  ef 
motion  to  discharge  such  rule.      The  change  of  attorney  does  not  vaiy  this  rale^ 
Deacon  v.  Fvtter^  1  C  &  M.  849. 
AAer  a  motion  for  a  new  trial  has  heen  granted  on  certain  points,  it  u  irregular  to  make 
another  motion  upon  another  point  respecting  the  same  cause,  to  come  od  at  the 
same  time.     BtAerUtm  v.  Barker,  2  Dowl.  P.  C.  39. 
Where  a  rule  absolute  for  a  new  trial  on  payment  of  costs  had  been  grantedy  but  the 
costs  were  not  paid  within  a  reasonable  time,  the  court  made  a  rule  absolute  ia  the 
first  instance  for  discharging  that  rule,     dompton  v.  Griffiths,  1  DowL  F.  C  N.  & 
319. 
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After  the  time  has  expired  for  moving  for  a  new  trial  on  a  writ  of  trial,  a  judge  has  no   H.T.  2'Will.4; 
power  to  stay  the  proceedings  of  the  plaintiff,  in  order  to  enable  the  defendant  to           1832. 
move  for  a  new  trial.     Price  v.  Trenchard,  1  Dowl.  P.  C.  N.  S.  298.  r— 

65.  No  motion  in  arrest  of  judgment,  or  for  judgment  non  obstante  veredicto,  Motions  in 
shall  be  allowed  after  the  expiration  of  four  days  from  the  time  of  trial,  if  there  "^n^  of  judg. 
are  so  many  days  in  term,  nor  in  any  case  after  the  expiration  of  the  term,  pro-  "**"^  ^«°  ^ 
Tided  the  jury  process  be  returnable  in  the  same  term.  ®  moved. 

If  a  cause  be  tried  in  vacation,  the  motion  must  be  made  within  the  first  four  days  of  the 
neit  term.  Thomas  v.  Jonstj  4  M.  &  W.  28.  IFttlon  v.  Fatter,  2  Bing.  N.  C.  701. 
But  a  motion  for  a  new  trial,  where  the  cause  has  been  tried  in  term,  may  be  made 
within  four  days  after  the  return  of  the  distringas.  Ames  ▼.  Lettice,  6  M.  &  W. 
216. 

A  rule  for  a  new  trial  having  been  moved  for  by  mistake  in  the  court  of  King's  Bench  in- 
stead of  the  court  of  Exchequer,  and  the  mistake  not  having  been  discovered  till  after 
the  first  four  days  of  the  term  had  elapsed,  the  barons  of  the  Exchequer,  under  the 
circumstances,  allowed  the  motion  to  stand  good  as  of  their  court.  Piggptt  v.  Kemp, 
2  Dowl.  P.  C.  20. 

66.  Judgment  for  want  of  a  plea  after  demand  may  in  all  cases  be  signed  at  Judombmt,  and 
the  opening  of  the  office  in  the  afternoon  of  the  day  after  that  on  which  the  '^ohm,  Foa  sigv- 
demand  was  made,  but  not  before.  '"^^ 

This  rule  only  applies  where  the  time  for  pleading  has  expired.  Judgment  for 

Where  an  administrator  who  was  under  terms  of  pleading  issuably  pleaded  plene  admi'   ^*nt  of  a  plea 
nistravit,  and  his  own  bankruptcy,  and  the  plaintiff*  signed  judgment,  treating  the  pUas   ^"^7  be  signed, 
as  a  nullity,  being  inconsistent  with  each  other,  and  one  of  them  at  least  being  false ;  the 
court  refused  to  set  aside  the  judgment.      Searle  v.  Bmdshaw,  2  Dowl.  P.  C.  289. 

Where  a  defendant  pleaded  nunquam  vndebHatus  to  the  whole  declaration,  and  a  spe<iial 
plea  concluding  with  a  verification,  and  to  which  therefore  counsel's  signature  was 
requisite,  but  delivered  them  without  counsel's  signature : — It  was  held,  that  the  plain- 
tiff* might  treat  the  whole  pleading  as  a  nullity,  and  sign  judgment  as  for  want  of  a 
plea.     SIdeld  v.  Qvtdt,  8  M.  &  W.  289. 

Judgment  for  want  of  a  plea  was  signed  on  the  17th  pf  April,  and  a  summons  was  taken 
out  for  setting  it  aside,  which  was  discharged  on  the  23d.  Execution  was  issued  on 
the  27th,  and  on  the  28th,  the  defendant  moved  the  court  to  set  aside  the  judgment 
fbr  irregularity : — It  was  holden,  that  the  application  was  too  late.     Ibid. 

In  debt  on  bond  against  A.  and  B.  the  defendaint  A.  being  under  terms  to  plead  issuabfy, 
pleaded,  that  the  plaintiff*  ought  not  further  to  maintain  his  action,  because  the  defend- 
ants were  in  partnership  as  attorneys,  and  aflter  the  commencement  of  the  suit,  in  con- 
sideration that  the  defendant,  at  the  request  of  the  plaintiff*  and  of  the  defendant  B., 
would  dissolve  the  partnership,  the  plaintiff  agreed  to  forbear  all  further  proceedings  in 
the  action;  and  the  partnership  was  dissolved  accordingly.  The  plaintiff  signed  judg- 
ment as  for  want  of  a  plea,  and  on  motion  to  set  aside  the  judgment,  the  court  discharged 
the  rule  with  costs  (^Blackburn  v.  Edwards,  10  A.  &  £.  21.),  because  the  plea  was 
clearly  frivolous,  for  an  issuable  plea  must  admit  of  an  issue  being  taken  on  some 
material  fact  —  here  no  such  issue  could  be  taken. 

A  plea  denying  the  acceptance  of  a  bill  of  exchange,  and  that  the  plaintiff  gave  no  more 
than  a  certain  limited  value  for  the  bill,  is  not  an  issuable  plea  within  the  meaning  of 
a  judge's  order  for  further  time,  to  plead  on  the  usual  terms.  Hfyers  v.  LaxaruSf 
1  Dowl.  P.  C.  N.  S.  316. 
In  the  case  of  Simeon  v.  Thompson  (8  T.  R.  71.)  it  was  held,  that  under  a  judge's  order 
to  plead  issuably,  the  defendant  can  only  put  in  a  plea  which  goes  to  the  merits, 
Lord  Kenyon  observing,  *'The  meaning  of  the  term  '  pleading  issuably'  in  a  judge's 
order  is  not  merely  pleading  a  plea  on  which  issue  may  be  taken,  but  such  an  one  as 
goes  to  the  merits ;  but  this  is  purely  for  delay,  and  does  not  at  all  effect  the  merits  of 
the  question  between  the  parties." 

67*  After  the  return  of  a  writ  of  inquiry,  judgment  may  be  signed  at  the  Judgment 

expiration  of  four  days  from  such  return,  and  after  a  verdict,  or  nonsuit,  on  the  when  signed 

day  after  the  appearance  day  of  the  return  of  the  tHstrinffoe,  or  habeas  corpora,  afterinquiry 

without  any  rule  for  judgment.  .  or  v      c 

Scat  1  Will.  4.  c.  7.  gives  a  speedy  mode  of  acquiring  execution  up<m  writs  of  Inquiry 
and  verdicts.      Vide  etiam  stat.  3  &  4  Will.  4.  c.  42.  s.  16.  et  anti,  1822.  til.  £vi. 

ABKCK. 

68.  A  rule  nisi  for  judgment  as  in  case  of  a  nonsuit  may  be  obtained  on  JirsaitniT  Aa  ' 
motion  without  preyious  notice,  but  in  that  case  it  shall  not  operate  aa  a  stay  of  '^  ^^^  ^ 
proceedings.  Noksuit  with- 

OUT  raxviova 

Tbcre  can  b«  no.  rule  for. judgment  as  in  the  case  of  a  nonauit,  when  the  cause  is  no(   I^oncx. 
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Judgment, 
wben  to  be 
moTcd  for. 


coinplettfly  at  issue,  allbough  it  may  liave  been  so  at  a  formar  period.  Where,  Aere> 
fore,  the  plainiifTs,  afVer  giving  notice  of  trial,  had  withdraim  the  recoid,  aol 
afterwards  amended  tlieir  replication,  to  which  the  defendant  bad  delivered  a  fresb 
rejoinder,  concluding  to  the  country,  but  no  surrejoinder  had  l>oen  delivered,  the  cout 
discharged  a  rule  obtained  by  the  defendant  for  judgment  as  in  case  of 
Rickmrdt  V.  Middleton^  1  M.  &  G.  53. 

In  shewing  cause  against  a  rule  nid  for  judgment,  as  in  case  of  a  nonsuit,  it 
necessary,  that  the  affidavit  should  sute,  tliat  the  plaintiff  has  a  good  cause  of  actioa. 
Faulkner  ▼.  WhittaU,  ibid.  472. 
Where  the  affidavit,  in  answer  to  a  rule  for  judgment  as  in  case  of  a  nonsuit,  stated,  tfasi 
the  plaintiff,  after  Aling  the  declaration,  was  given  to  understand,  that  the  defendsnt 
was  insolvent,  and  therefore  instructed  bis  attorney  not  to  proceed  to  trial :  —  It  *ss 
holden,  that  this  affidavit  was  not  sufficient  to  compel  the  defendant  to  accede  to  s 
Uet  yroceaut,  but  that  he  was  entitled  to  a  peremptory  undertaking.     Afous  v.  WB- 
fiamton,  7  M.  &  W.  145. 
Where  upon  a  plea  of  nW  tiei  record,  the  record  is  to  be  produced  by  the  defendant  ibr 
plaintiff  must  rule  him  to  do  so,  before  be  can  sign  judgment;  but  where  the  pbutif 
is  to  produce  the  record,  it  is  sufficient  to  serve  a  notice  on  the  defendant.  Swiniuiu  v. 
Tayior,  1  Dowl.  P.  C.  N.  S.  349.     Setnble,  odierwise  in  the  Common  Pleas. 
Judgment  cannot  be  moved  for  in  a  town  cause,  if  no  notice  of  trial  has  been  gttem,  tffl 
the   second  term  after  issue  joined;   in  a  country  cause  not  until  the 
the  second  assises.     Chamock*s  New  Rules,  59. 

A  motion  for  judgment,  as  in  case  of  a  nonsuit,  made  in  Trinity  Term,  is  too  earij 
issue  had  been  joined  (in  a  town  cause)  in  Hilary  Vacation,  though  upon  a  role  drsva 
up  as  of  Hilary  Term.     Doe  d.  Bails  v.  Margrave,  1  M.  &  G.  334. 

Where  notice  of  trial  has  not  been  given,  two  clear  terms  after  issue  joined  must  dapa^ 
before  the  defendant  is  entitled  to  move  for  judgment  as  in  case  of  a  nooaoit.  Ji^BSiar 
V.  Statiley,  2  ibid.  336. 

Where  issue  is  joined  in  Michaelmas  Vacation,  and  no  notice  of  trial  is  giTen,  the  defend- 
ant is  not  entitled  to  move  for  judgment  as  in  case  of  a  nonsuit,  until  Trinity  Tera, 
Duggan  V.  IVUbrakam,  1  ibid.  S40. 

Where  issue  was  joined  in  Easter  Term,  and  notice  of  trial  given  for  the  second  aittiags 
in  the  same  term,  and  the  plaintiff  did  not  proceed  to  try,  but  gave  notice  of  couaSer- 
mand,  and  the  defendant  moved  the  same  term  for  judgment  as  in  case  of  a  noosMt: 
—  It  was  held,  that  the  motion  was  premature.    Itaact  ▼.  Goodaumj  1  C.  &  M.  494. 

If  issue  be  joined  in  Trinity  Term,  and  notice  of  trial  be  given  for  the  sittings  in  Mil  hspl 
mas  Term,  which  notice  is  countermanded,  it  will  be  premature  to  move  Ibr  jauigaKnt 
as  in  case  of  a  nonsuit  in  that  term.     MarskaU  v.  Foster,  2  ibid.  213. 

Where  the  issue  was  joined  in  a  country  cause,  two  days  before  Trinity  Term  last,  aad 
no  notice  of  trial  was  given  for  the  assises ;  a  motion  in  Michaelmas  Term  Ibr  jn4K- 
ment  as  in  case  of  a  nonsuit  was  held,  not  to  be  too  eariy.  WUSams  v.  E^smeh, 
3  Dowl.  P.  C.  183. 

If  issue  be  joined  in  an  issuable  term  in  a  country  cause,  and  no  notice  of  trial  be 
given  for  the  ensuing  assises,  the  defendant  cannot  move  for  judgment  as  in  case  of  a 
nonsuit  until  the  term  next  after  the  second  assises.  Simonds  v.  Foikenkam^  I  ind. 
293.    1  C.  &  J.  513.    1  Tyrw.  501. 

Where  a  plaintiff  gives  notice  of  trial  sooner  than  he  need,  he  must  proceed  to  trisi 
pursuant  to  the  notice,  or  the  defendant  may  move  for  judgment  as  in  case  of  a  nonsMit 
in  the  following  term.  Howell  v.  Fbtolett,  8  Bing.  272.  1  M.  &  Sc  355.  I  Dotd. 
P.C.  263. 

If  it  appear,  that  issue  is  not  joined  by  adding  the  sinUSter,  the  rule  for  judgment  as  ia 
case  of  a  nonsuit  will  be  discharged.  GUmore  v.  Metion^S  DowL  P.C.  63S.  Brwwmt. 
Kennedy,  ibid.  639.    Seabrook  v.  Cave,  ibid.  691. 

Where  the  plaintiff  has  taken  a  cause  down  to  the  assizes,  and  it  is  made  a 
the  defendant  is  not  entitled  to  judgment  as  in  case  of  a  nonsuit.     Browm  1 
1  ibid.  371. 

It  is  no  ground  for  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit,  on  a 
tory  undertaking,  that  the  attorney  withdrew  the  record,  because  the  plaintiff  bad  pn^ 
mised  to  supply  him  with  money,  and  haring  failed  to  do  so,  the  attorney  withdrew  Ae 
record.    Cleaaby  v.  R)ole,  3  Dowl.  P.C.  162.,  ride  NickoU  v.  CoUmgwood,  8  ibid.  «a 

The  court  will  not  open  a  rule  upon  a  suggestion  by  affidarit,  that  the  report  of  the 
master,  upon  which  the  court  had  acted  in  disposing  of  the  rule,  was  ctwmeooa.  Ami 
where  both  parties  had  become  insolvent  since  action  brought,  the  court  iminiated,  that 
they  would  discharge  a  rule  nm  for  judgment  as  in  case  of  a  nonsuit,  nnlesB  tfen  de- 
fendant would  consent  to  a  stet  prooesstis*     Gmgett  v.  Beam,  1  M.  &  G.  S55L. 

69.  No  motion  for  judgment  as  in  case  of  a  nonsuit  ahall  be  allowed  after  a 
motion  for  costs  for  not  proceeding  to  trial  fcnr  the  same  delaiilt>  hat  aacii 
may  be  moved  for  separately^  <.  e.  widiout  moving  at  all  for  judgnseiit 
case  of  a  nonsuit^  or  after  such  motion  is  disposed  of ;  or  the  oonrt,  <m 
a  rule  for  judgment  as  in  case  of  a  nonsuit^  may  4»rder  the  plaintiff  to  pay  tlK  < 
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«f  not  proceediDg  to  trials  but  the  payment  of  auch  costs  shall  not  be  made  a  con-  H.T.  9WfLL.4. 
dition  of  discharging  the  rule.  ^®^^ 

This  rule  does  not  en^le  the  court,  where  a  rule  for  judgment  as  in  case  of  a  nonsuit  for 
not  proceeding  to  trial  is  made  absolute,  to  grant  the  defendant  the  costs  of  the  day  on 
disposing  of  that  motion ;  those  costs  roust  be  made  the  subject  of  a  separate  motion. 
Johnaon  t.  Sfnithy  I  Dowli^  P,  C.  4S1.  But  it  is  otherwise,  where  the  rule  is  discharged. 
Piercy  V.  Otoen^  ibid.  S62.  Lenmker  ▼.  Barr,  2  C.  &  J.  473.   Chamock*s  New  Rules,  59. 

In  town  causes,  if  the  plaintiff  do  not  give  notice  of  trial,  the  motion  cannot  be  made  until 
the  Uiird  term  inclusive  after  issue  joined  :  thus,  if  issue  be  joined  in  Hilary  Term,  the 
motion  cannot  be  made  until  Trinity  Term,  because  the  plaintiff  cannot  Le  compelled 
to  try  in  the  term  in  which  issue  is  joined,  and,  until  the  whole  of  the  following  term 
has  elapsed,  no  default  has  been  committed.     If  notice  of  trial,*  however,  has  been 
given,  the  motion  may  be  made  in  the  next  term,  but  not  in  the  same  term.     If 
issue  be  joined  in  vacation,  it  does  not  relate  to  the  previous  term,  but  the  proceedings 
are  calculated  from  the  following  term.     Heale  v.  Curiity  5  Dowl.  P.  C.  294.     M^m- 
grove  V.  HodM9H,  2  ibid.  37 9.     In  country  causes,  if  issue  be  joined  before  or  in  a  non- 
issuable term,  and  no  notice  of  trial  be  given,  and  the  plaintiff  do  not  try  at  the  next 
assises,  the  motion  may  be  made  in  the  term  next  after  the  assises;  but  if  issue  be 
joined  in  an  issuable  term,  the  defendant  must  wait  two  assises  before  the  motion  can 
be  made.     Evan$  v,  Barnard,  3  M.  &  W.  276.    The  practice  of  the  Queen's  Bench  is 
the  same  in  this  respect  as  that  of  the  Exchequer.    DovgUu  v.  Wmn,  4.  Dowl.  P.  C. 
559L    But  it  is  said,  that  in  the  Common  Pleas  the  motion  cannot  be  made  in  either 
case  until  after  the  second  assisea.  iVm/toev.  BloU^  2  Bing.  360.  Jervis*#New  Rules,  78. 
Where  a  rule  niti  for  judgment  as  in  case  of  a  nonsuit  is  discharged  on  a  peremptory 
undertaking,  either  party  may  draw  up  the  rule  containing  the  undertaking.  Sawytr  v. 
Thompaon,  1  Dowl.  P.  C.  N.  &  449. 

70.  No  entry  of  the  issue  shall  be  deemed  necessary  to  entitle  a  defendant  to  No  entry  f^ 

move  fbr  judgment  as  in  a  case  of  nonsuit^  or  to  take  the  cause  down  to  trial  by  >«<ic  necessary. 

proviso. 

In  Gaiet  v.  Terry  (I  Dowl.  P.  C.  370.)  Mr.  Justice  Taunton  observed,  «  All,  I  apprehend, 
which  has  been  done  by  the  new  rule,  is  to  remove  the  necessity  of  entering  the  issue. 
The  practice  in  every  other  respect  remains  the  same.  Unless  notice  of  trial  lias  been 
given,  you  cannot  move  for  judgment  as  in  case  of  a  nonsuit  in  the  next  term." 
Vide  etiam  CoaUtworth  v.  JIfanm,  2  C.  &  J.  123. 

71*  No  trial  by  proviso  shall  be  allowed  in  the  same  term  in  which  the  de-  Trial  by  proviso, 

fault  of  the  plaintiff  has  been  made^  and  no  rule  for  a  trial  by  proviso  shall  be  ^^^* 
necessary. 

Vide  Tidd,  760,  761. 

72.  No  warrant  of  attorney  to  confess  judgment,  or  cognovit  actionem,  given  WAaaAvr  or 
liy  any  person  in  custody  of  a  sheriff^  or  other  officer^  upon  mesne  process^  shall  ATToaNxv  and 
be  of  any  force,  unless  Uiere  be  present  some  attorney  on  behalf  of  auch  person  in  ^^Novir. 
custody  expressly  named  by  him,  and  attending  at  hia  request  to  inform  him  of  Warrant  of  at^ 
the  nature  and  efifect  of  auch  warrant  or  cognovit,  before  the  same  is  executed ;  *^^  ^r  cog* 
^which  attorney  shall  subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  ^^„^^bv  a 
a^nd  declare  himself  to  be  attorney  for  the  defendant,  and  state  that  he  subscribes  prisoner,  an 
ast  such  attorney.  attorney  to  be 

This  rule  is  incorporated  in  stat  1  £c  2  Vict.  c.  110.  s.  9. ;  and  it  applies  to  actions  of  present. 

ejectment.    Doe  d.  Bees  v.  Howell,  12  A. &  £.  696. 
It  was  holden  that  this  rule  must  be  strictly  complied  with,  and  that  the  assent  of  the 
defendant,  that  another  attorney  (who  was  requested  to  attend  by  the  defendant's  at- 
torney's clerk)  should  act  for  him,  was  not  a  sufficient  compliance  with  the  rule,  but 
that  it  was  necessary,  that  the  attorney  should  attend  at  the  defendant's  request. 
jPisAer  v.  Piqutueholiu^  2  C.  &  M.  215.      Turner  v.  Shaw,  2  DowU  P.  C.  244. 
Under  stat.  1  jk  2  Vict.  c.  1 10.  s.  9.  the  attestation  of  the  attorney  to  a  ccgnovU  must 
not  only  state,  that  he  is  the  attorney  for  the  party  executing  it,  but  also  that  he  sub- 
■cribcs  his  name  as  such  attorney.     Potter  v.  Nicholion,  8  M.  &  W.  294. 
Where  a  defendant,  on  being  served  with  process  in  an  action,  went  to  the  plaintiff's 
Attorney,  and  without  any  attorney  attending  on  bis  belulf,  signed  a  consent  for  a 
judge's  order  for  the  payment  of  the  debt  and  costs  on  a  particular  day,  and  in  default 
thereof,  that  the  plaintiff  should  be  at  liberty  to  sign  judgment  and  issue  execution,  in 
consequence  of  which  a  judge's  order  was  subsequently  obtained  by  the  plaintiff's 
sittomey  ex  pmie,  and  default  having  been  made,  judgment  was  signed  and  execution 
iaaued : — It  was  held,  that  the  consent  did  not  amount  to  a  cejgnovi^,  or  require  to  be 
attested,  according  to  the  provisions  of  stat.  1  &  2  VicU  c.  1 10.  a.  9.    Baker  v.  Flower, 
8  M.  &  W.  670. 

73*  Leave  to  enter  up  Judgment  on  a  warrant  of  attorney,  above  one  and  under  Judgment  on 

8  a 
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H.T.  2W11.L.4.  tgn  yean  old,  must  be  obtained  by  a  motion  in  term,  or  by  order  of  a  judge  in 
*^^^  vacation ;  and  if  ten  years  old  or  more,  upon  a  rule  to  shew  cause. 

old  wamnto^of        Where  a  warrant  of  attorney  is  joint  and  not  joint  and  several,  and  ft  is  sought  to  enler  ip 
attorney.      '  judgment  against  one  of  the  parties  giving  the  warrant,  the  affidavit  mttstthev,tbt 

both  defendants   are  alive,  and  not  merely  the  one  against  whom  it  is  lougk  to 
enter  up  judgment.     Lot  v.  Andertotit  1  Dowl.  P.  C.  N*  S.  305. 

Where  a  defendant  bad  been  seen  alive  in  England  on  the  26th  of  August,  the  coort 
granted  a  rule  nin  for  judgment  on  a  warrant  of  attorney  more  than  ten  ytsn  tU, 
when  the  application  was  made  on  the  10th  of  November;  but  semMf,  thstitvoeid 
not  have  granted  the  rule  absolute  in  the  first  instance,  had  the  warrant  beta  kadM 
ten  years  old.    Hawke  v.  Harm,  ibid.  26 1. 

Tlie  affidavit  need  not  now  state  as  formerly,  that  the  defendant  vras  alive  on  a  diy  n 
term ;  the  day  before  tlie  term  will  suffice.  CodBman  v.  Helfyerf  1  Bing.  N.  C  S.  k 
is  sufficient  to  shew,  that  the  defendant  was  alive  within  a  reasonable  time  bsfareAe 
motion  was  made.  Robinton  v.  Letter,  3  Dowl.  P.  C.  531.  WatU  v.  Bttfy,4itim. 
JTreU  V.  Joy,  ibid.  600.  Jordan  v.  Farr,  4  N.  &  P.  347.  Stochr.  WHkt,  5  Dotl 
P.  C.  221.  And  where  the  defendant  is  abroad,  a  great  latitude  ia  allowed.  Femietm 
▼.  Brownmg,  2  Bing.  204.  Hopley  v.  Tkuntan,  2  D.  ft  R.  12.  JohuM^,Fr), 
5  Dowl.  P.  C.  215.  Thus,  if  a  defendant  be  resident  in  the  West  Indies,  a  jndgnia 
mav  be  signed  against  him  on  a  warrant  of  attorney,  if  seen  alive  four  montta  bdn 
Furtey  v.  PUkington,  2  Dowl.  P.  C.  452. 

It  is  necessary  to  obtain  leave  of  the  court  to  enter  up  judgment  against  huibendiii 
vrife  on  a  warrant  of  attorney  executed  by  the  wife  dum  woUu  Stapta  v.  Pvwtt^ 
764.     3  M.  ft  Sc.  80a 

Where  an  attesting  witness  to  an  old  warrant  of  attorney  is  abroad,  his  affidavit  nndiA 
be  produced.     Taylor  v.  Leighton,  2  DowL  P.  C.  746. 

An  affidavit  by  the  plaintiff's  attorney,  that  the  debt  is  unpaid,  u  sufficient  to  mppoti 

motion  to  enter  up  judgment  on  an  old  warrant  of  attorney,  where  the  attorney  tnm, 

that  he  has  been  employed  in  managing  the  money,  and  receiving  and  paying  orerik 

interest     Ashman  v.  BovkUer,  2  C.  &  M.  21S. 

•  Where  tlie  attesting  witness  to  a  warrant  of  attorney  is  the  clerk  of  the  attorney  prepn^ 

it,  the  want  of  his  affidavit,  on  signing  judgment,  is  sufficiently  supplied  by  thisflfte 
master  verifying  the  handwriting  of  his  clerk  and  of  the  defendant,  and  statiDg,  that  ibe 
former  has  absconded  and  cannot  be  found.     Young  v.  Showier,  2  Dowl.  P.  C.53& 

The  twenty-one  days  of  filing  warrants  of  attorney,  under  stat.  3  Geo.  4.  c  S9l  ss.  1  &<■<* 
to  be  reckoned  exclusively  of  the  day  of  execution.   WUMams  v.  ^ur^ess,  1 8  A  &  E.  63& 

In  order  to  obtain  judgment  on  an  old  warrant  of  attorney,  which  has  been  filed  ponai^ 
to  stat.  3  Geo.  4.  c.  39.  ss.  1  &  2.,  it  is  sufficient  to  prove  the  execution  by  aa  (ife 
copy  of  the  affidavit  of  execution.     Bland  v.  Wilson,  1  DowL  P.  C.  N.  S.  260. 

Upon  a  motion  to  enter  up  judgment  upon  an  old  warrant  of  attorney,  the  afaaencetftk 
affidavit  of  the  attesting  witness  will  not  be  required  if  the  affidavit  state  nosaocc^ 
endeavours  to  find  him,  and  an  admission  by  the  defendant  of  his  liability,  and  lai^ 
knowledgment  by  him  of  the  handwriting  of  such  witness.    Reid  v.  Ford,  ibid  187. 

Qf^gf^^  74.  No  coats  shall  be  allowed  on  taxation  to  a  plaintiff,  upon  any  oonnt!  ff 

Costs  f        ts   ^BB^^  ^P^^  which  he  has  not  succeeded ;  and  the  coats  of  all  issues  found  ftr  ^ 
not  proved,         defendant,  shall  he  deducted  from  th^  plaintiff's  costs. 

disallowed,  &c.        Tlie  court  has  not  (as  a  rule)  any  power  after  verdict  to  compel  a  person  not  a  patrK 

the  record  to  pay  costs,  even  though  he  may  really  be  the  paiity  interested  ia  tbt 

decision  of  the  suit.    The  exception  to  this  rule  is  in  actions  of  ejectment ;  in  all  Qi^ 

cases,  the  defendant,  if  desirous  of  obtaining  costs  from  a  person  not  a  psftj  *  ^ 

record,  should  apply  for  security  for  costs,     Evans  v.  Bees,  1  DowL  P.C  N.  &  ^ 

The  general  issue  pleaded  to  a  declaration  containing  several  counts,  tenders  a  &BiA 

issue  on  each  count;  the  defendant,  therefore,  is  entitled  under  diis  rale  to  the  a* 

of  the  counts  found  for  him.  Cox  v.  ThoTHoton,  1  Dowl.  P.  C.  572.    Ktdgjkt  v.  Brvm.  9 

Bing.  643.  1  Dowl.  P.  C.  730.  80,  if  there  be  two  demises  in  a  declaration  or  ejeccaat* 

each  demise  raises  a  distinct  issue  {Doe  v.  Webber,  2  A.  &  £.  448.     4N.&li'^'- 

1  H.  &  W.  10.) ;  or  if  there  be  one  demise,  tb  recover  several  tenements  (Doe  d  1^ 

fington'f.  Errvngjton,  4  Dowl.   P.  C.  602.    1  H.  &  W.  502.);  or  where  a  dedanti* 

in  covenant  assigns  several  breaches.  Davhvx  v.  Bkkman^  4  I>owl.  P.  C 189.  ll>f  ^ 

fendant  is  entitled  to  the  costs  not  6nly  of  the  pleadings,  but  of  the  vritnessesand  indd^ 

tal  expenses  of  the  issues  found  for  him.   Doe  v.  Webber,  4  M.  &  N.  381.    1  H.A^* 

10.     But  where  several  issues  are  found  for  the  plaintiff  and  somefbr  the  deAmdaai,  ^ 

latter  is  entitled  to  the  costs  of  issues  found  for  him ;  but  he  is  not  entitled  to  tbeccA* 

his  witnesses,  unless  their  testimony  be  confined  to  the  issues  found  iar  him.  La^^ 

Dick,  2  C.  &  M.  38^.    2  Dowk  P.  C.  333.    Richards  v.  Cohen,  1  ibid.  533.    V^f^ 

be  bad  on  which  the  defendant  succeeded,  he  will  not  be  entitled  to  the  costs  of  t^  *f 

(Cartwrightv,  Coot,  ibid. 529.) ;  if  it  be  held  good  after  argumenl^  he  wiUbecsa^ 

not  only  to  the  coks  of  the  trial,  but  to  the  costs  of  the  aigument,  &c.   GotUlf»  i^ 

1H.&W.  559.    But  if  the  defendant  plead  the  general  issue,  wdaerailspeciilf^ 
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and  tbc  jury  find  for  him  on  the  general  issue,  and  for  the  plaintiff*  on  the  special  pleas,    H.T.  2Wili.«4« 
the  latter  is  entitled  to  the  costs  of  the  pleadings  and  witnesses  on  those  pleas.     Hart  v.  1832. 

.  Cuibuth,  2  Dowl.  P.  C.  456.  Speticer  v.  Uamertoti^  6  N.  &  M.  22.  Dann  v.  Crease,  2 
Dowl.  P.  C.  269.,  vide  VaUance  v.  Adams,  ibid.  118.  It  was  formerly  the  practice 
to  nonsuit  the  plaintiff,  or  discharge  the  jury  as  to  the  other  issues,  where,  upon  one 
issue  the  defendant  had  a  clear  defence  to  the  action :  but  since  this  rule,  the  practice 
has  been  to  try  the  cause  with  a  view  to  the  coats ;  even  though  upon  one  issue,  the 
defendant  has  a  perfect  answer  to  tlie  action.    Jervis's  New  Rules,  80. 

If  the  jury  find  immaterial  issues  in  favour  of  a  defendant,  and  the  plaintiff*  has  afterwards 
judgment  non  obstante  veredicto^  neither  party  is  entitled  to  tlie  costs  of  those  issues. 
Goodbume  t.  Bowman,  2  Dowl.  P.  C.  206. 

Where  several  defendants  defend  separately^  and  apparently  by  different  attorneys,  but  all 
the  business  is  virtually  done  by  one,  they  are  not  entitled  to  charge  by  separate  bills 
of  coats,  but  must  make  a  joint  charge.     Aisany  v.  Ketmdc^  ibid.  334. 

If  upon  a  motion  to  review  the  taiation  of  the  plaintiflTs  costs,  upon  the  ground,  that 
the  action  was  brought  for  an  act  done  under  stat.  10  Geo.  4.  c.  44.  s.  41.  (the  Police 
Act);  that  the  judge,  who  tried  the  cause,  had  not  certified  his  approbation  of  the 
action  and  of  the  verdict,  and  that  the  plaintiff  was  not  entitled  to  those  costs ;  and  if 
it  be  disputed,  that  the  action  was  not  commenced  for  any  thing  done  in  punuance  of 
that  statute ;  the  court  will  consult  the  notes  of  the  judge  to  decide  that  question :  but 
it  seems,  that  they  will  not  try  it  upon  affidavit  Bartkdomew  v.  Carter,  1  Dowl.  P.  C. 
N.  S.  212. 

'Where  several  special  counts  are  inserted  in  the  same  agreement,  the  plaintiff  is  entitled  to 
a  verdict  on  one  count  only,  and  to  the  costs  of  that  count.  But  costs  of  a  rule  for  re- 
viewing taxation  are  not  given,  where  the  mistake  is  with  the  master.  Waird  v.  BeU^ 
2  DowL  P.  C.  76. 

75.  It  ilitll  not  be  necessary  that  any  writ  of  execution  should  be  signed ;  but  Ezicution. 
no  such  writ  shall  be  sealed  till  the  judgment  paper^/xw^^  or  inquisition^  has  Writs  of  ex- 
been  seen  by  the  proper  officer.  ecution  to  be 

A  plaintiff  may  sue  out  a  ca.  so.  before  the  return  of  slJL  fch  previously  issued,  if  the  ^"  ^* 

latter  writ  has  not  been  executed.     Dicat  v.  irame,  2  Dowl  P.  C.  762.     3  M.  &  Sc. 
814. 

A  mistake  in  a  co.  so.  in  stating  the  amount  recovered  may  be  amended  on  payment  of 


76.  A  writ  of  habere  facias  posseasUmem  may  be  sued  out  without  lodging  a  ffab.fae.  pos, 
precipe  with  the  officer  of  the  court.  without 

77.  In  actions  commenced  by  bill^  a  oa.  m.  to  fix  bail  shall  have  eight  days  F^^^^P^' 
between  the  teste  and  return,  and  in  actions  commenced  by  original  fifteen^   Gi.  m.  to  fix 
And  must  in  London  and  Middlesex  be  entered  four  clear  days  in  the  public  bail— the  teste 
book  at  the  sherirs  office.  ">d  "*««»  Ac- 

Tb«  proceedings  by  bill  and  original  were  abolished  by  stat.  2.  Will.  4.  c.  39. ;  and  by 
Stat.  3  &  4.  WilL  4.  c  67.  s.  2.  all  writs  of  execution  may  be  tested  on  the  day  in 
which  the  same  were  issued,  and  be  made  returnable  immediately  after  the  execution  * 

thereof. 

TIm  recognisance  of  bail  u  taken  in  the  same  form  as  before  stat  1  &  2  Vict  c.  1 10., 
and  therefore  Mr.  Jervis  (New  Rules,  81.)  considers,  that  the  same  practice  must  be 
pursued  to  fix  the  bail  as  before:  what  that  practice  should  be,  however,  is  very 
doobt/iiL  It  has  been  decided  that  a  ca,  sa;  returnable  immediate,  cannot  be  used  as 
the  foundation  of  proceedings  to  fix  the  bail.  Xlemp  v.  Hyshp,  1  M.  &  W.  58. 
4  Dowt  P.  a  687. 

Ilie  judgment  has  reference  to  the  day  on  which  it  is  signed;  and  it  seems,  that  the 
em,  so.  may  be  issued  immediately.  It  must  be  returnable  on  some  day  in  the  same  or 
following  term  (Ibid.) ;  and  in  the  uncertainty  of  the  practice,  it  will  be  prudent  to 
allow  fifteen  di^rs  between  the  teste  and  return.     Jervis*s  New  Rules,  81. 

78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ  of  scire  Sciax  facias. 
f^teiaSy  after  a  defendant  has  appeared^  except  on  payment  of  costs.  Plaintiff  cannot 

The  rule  to  quash  a  scire  facias  is  a  rule  nut  only,     jide  v.  Stubbs,  4  DowL  P.  C.  282.       Quash  his  own 

scLfa,  without 

79.  A  scire  facias  to  rerive  a  judgment  more  than  ten  years  old,  shall  not  be  costs,  if  de- 
allowed  without  a  motion  for  that  purpose  in  term,  or  a  judge's  order  in  vacation,  f«iMl«ot  have 
nor,  if  more  than  fifteen,  without  a  n:de  to  shew  cause.  appeared. 

The  scire  facias  upon  a  judgment  must  be  sued  out  of  the  court  where  the  judgment    ^^f*}^  ^ 
was  given;  but  if  the  record  have  been  removed,  then  out  of  the  court  where  the  '*^^®J^^8~ 

record  is.  "!!°^i!?'' 

A      9  obtained* 
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H.T.  i;WiLi..4.  If  the  judgment  be  uiiHer  seven  yean  old,  the  tare  faaat  issues,  of  oonrie,  vpooi 
1832.  pracipe,  without  rule  or  motion  ;  if  above  seven  and  under  ten,  a  side*bsr  ortranrr 
rule  is  obtained.     Jervis's  New  Rules,  82. 

Where  a  plaintiff*  obtains  judgment  against  the  public  officer  of  a  joint  stock  bobi; 
copartnership,  pursuant  to  stat.  7  Geo.  4.  c.  46.  s.  9.,  be  may  isroe  execiman  tgaut 
the  defendant  without  first  suing  out  a  scire  fadat,    Harwcod  v.  LetiBf  7  M.  &  W.  SOS^ 

Tlie  rule  nui  must  be  served  on  all  the  defendants  (  Patdet  t.  Seaman,  5  N.  &  M.  679.); 
and,  when  once  attained,  cannot  be  resisted  for  an  irregularity  in  the  judgmenL  noaa 
V.  WiUiavMj  S  Dowl.  P.  C.  655.  llie  affidavit  of  the  existence  of  the  debt  to  pond 
a  motion  for  a  scire  fadat  to  revive  the  judgment,  must  either  be  made  by  the  pUBtV 
himself,  or  by  some  person  who,  from  bis  connexion  with  the  cause,  bu  tfaeioctti  ^ 
knowing  the  facts.  Norfolk  (Duke  of)  ▼.  Leicester,  1  M.  &  W.  204.  4  DowL  P.  C 
746. 

Arrest  on  a  writ  of  ca.  sa,  is  no  bar  to  a  scire  fadas  on  the  judgment,  if  the  pntr  but 
been  discharged  out  of  custody  by  reason  of  irregularity  in  issuing  the  wiit  on  kbon 
application.     ColUns  ▼.  Beaumont,  10  A.  &  E.  225. 

Sdrefidasoa  ^^*  ^  9cire  facias  upon  a  reeogaisance  taken  in  Seijeant's  Inn,  orbefati 

recognisance  to  commiflsiouer  in  the  coantry  and  recorded  at  Weatmingter^  shall  be  broagbt  i 

he  brought  in  Middlesex  only^  and  the  form  of  the  recognisance  shall  not  express  where  it  n 
Middlesex  ^^j^^ 

^"  ^*  81.  No  Judgment  shall  be  signed  for  non-appearance  to  a  Mcire  fadat  wita 

No  judgment  on  leave  of  the  court  or  a  judge,  unless  the  defendant  haa  been  summoDed;  te 
scLfa.  for  Hon-  ^^^.jj  judgment  may  be  signed  by  leave  after  eight  days  from  the  rctnra  of » 
without  kave.     ^re  facias. 

The  plaintiffs  should  give  notice  of  the  sdre  fadas  to  the  bail  by  summons,  if  the  bd 
reside  in  Middlesex,  or  by  notice,  if  they  reside  elsewhere ;  and  if  neither  of  thv 
things  can  be  done,  the  plaintiff*  must  shew  by  affidavit,  that  he  has  atienpted  a 
aummon  the  bail,  or  give  them  notice,  and  shew  what  endeavours  he  has  made  fer^ 
purpose.  Higgins  v.  WilkeSy  1  Dowl.  P.  C.  447.  Newton  ▼.  MaxweU,  2  C  &  J.  0^ 
Sabine  v.  Field,  I  C.  &  M.  466.  mmaU  v.  Cook,  2  DowL  P.  C  173.  Hk  Itfg^r 
of  the  rule  is  general,  and  not  limited  to  proceedings  against  bail.  Jackson  v.  Elm,l 
ibid.  515.  Respecting  costs  in  scLfa.,  vide  stat.  3  &  4  Will.  4.  c.  42.  s.  34. 
A  notice  of  motion  for  leave  to  sign  judgment  on  a  sdre  fadas  was  left  with  s  |ieno>< 
a  house  at  H.,  who  stated  herself  to  be  the  defendant's  housekeeper,  that  dcftntai 
•was  somewhere  in  London,  and  that  she  could  not  account  for  his  absence,  cxoefitifa' 
he  was  c<mcealing  himself  in  order  to  avoid  his  creditors :  — was  bolden  to  be  vAo^ 
^rvice.     Dixon  v.  Thorold,  8  M.  &  W.  297. 

Appearanoe  by  '62.  A  notice  in  writing  to  die  plaintiff,  his  attomej  or  agent,  ibaB  be  t 

bail  on  sd.fa,  sufficient  appearance  by  the  bail,  or  defendant  on  a  scire  facias. 

Error.  33.  A  writ  of  error  shall  be  deemed  a  supersedeas  from  the  time  of  tbe  d* 

Writ  of  error  a  lowance. 

supersedeas  -p^g  ^ourt  has  no  power  to  set  aude  the  allowance  of  a  writ  of  error.   Boreman  t.  *«^ 

from  allowance.  j  iq^^^    p  q   jj.  S.  281. 

SursuxoxAS.  By  Keg.  Gen.  H.  T.  4  Will.4.  s.  9.  (/Msf,  2849.),  no  writ  of  error  shall  be  a  mftentimi 

Proceedinn  «xecution,  until  service  of  the  notice  of  the  allowance  containing  some  paiticalir|iM" 

against  pru  ^^  ^^^^  * ntended  to  be  argued ;  provided,  that  if  the  error  stated  in  such  notice  ihill^ 

soners.  within  '^  ^  frivolous,  the  court  or  a  judge  upon  summons  may  order  executioa  to  ima 

what  periods  to  '^"*  "^'^  ^  ^8-  G™-  H.  T.  4  Will.  4.  does  not  apply  to  errors  in  fcct;  sod,**; 

be  taken.  ion,  a  writ  of  error  coram  vobis  is  a  supersedeas  from  the  time  of  notice,  thst  it  ii  (^ 

out.     Levy  y.  Price,  2  M.  &  W.  533. 

When  bail  may       84.  To  entitle  .bail  to  a  stay  of  proceedings  pending  a  writ  of  eiroTj  tbeip* 
stay  proceedings  pjid^tion  must  be  made  before  the  time  to  surrender  is  out 
4n  error.  g^^  rj^^  plaintiff  shall  proceed  to  trial,  or  final  judgment  against  tprii« 

within  three  terms  inclusive  after  declaration,  and  shall  cauae  the  defeiidaiit(P||| 

charged  in  execution  wiihin  two  terms  inclusive  after  such  trial  or  jndgntfo^' « 

which  tile  term  in  or  after  which  the  trial  was  had  shall  be  reckoned  one. 

If  a  plaintiff  give  notice  of  trial,  and  set  down  his  cause  in  the  third  term  iDdsa**''*' 

declaration,  he  has  complied  with  this  rule,  and  the  defendant  is  not  sujw**** 

Myers  (Knt,)  v.  Cooper,  2  Dowl.  P.  C.  423.  -xjtfM 

The  wonh  «  final  judgment,**  which  are  in  the  alteraative,  mean,  as  distiogviAcdni" 

trial ,  a  final  judgment  after-  iateriocutory  judgment.    Beaton  ▼.  WSttabr,  4  ^|^ 

Jf  a  trial  tak^  place  in  Hilary  Vacation,  and  the  defendant  surrender  after  it,  and  brf>^ 

following  term,  he  ought  to  be  cbaiged  in  execution  in  Easter  Tenp*  or  he  will  ^i^r 

}>edeable  under  this  rule.  Borers,  Baker,  2  Dowl.  P.  a  608.   1  A.  ftS  WQ-  ?"*L 

JBaiJey,  3  M. &  W.  415.    By  the  old  piacUce  uf .all  the  courts,a  rendcrio ntt^^ 
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trial  or  6mi]  Judgment  was  deemed  a  render  of  the  preceding  term ;  and  under  the  present  H.  T.  2Wili«4. 
rule,  that  practice  is  applicable.     Re^.  Gen.   H.  T.  K.  B.  26  Geo.  S.     Reg.  Gen.  1832. 

E.  T.  C.  P.  8  Geo.  1.    Reg.  Gen.  T.  T.  Exch.  26&  27  Geo.  3.     The  plaintiff  must  — 

charge  the  defendant  in  execution  within  the  second  term  after  the  trial,  without  reference 
to  the  date  of  the  declaration.    FouOcet  y.  Burgest^  2  M.  &  W.  849.    6  Dowl.  P.  C.  109. 

A  defendant  who  has  once  become  supersedcable,  for  want  of  being  charged  in  execution, 
cannot  afterwards  be  charged  in  execution  on  the  same  judgment.  HewUt  v.  Melton^ 
1  C.  &  M.  579. 

Where  a  defendant  has  surrendered  in  discharge  of  his  bail  after  trial,  and  the  plaintiff 
has  not  charged  him  in  execution  within  two  terms  after  the  trial,  the  defendant  may  be 
superseded,  and  cannot  afterwards  be  taken  on  a  ca.  «a.  issued  on  a  judgment  after- 
wards signed.     Brovm  v.  Gardner,  I  Dowl.  P.  C.  426.     Chamock's  New  Rules,  73. 

S6.  The  marshal  of  the  King's  Bench  Prison  and  the  warden  of  the  Fleet  List  of  super- 
shall  present  to  the  judges  of  the  conrts  of  King^s  Bench^  Common  Pleas^  and  ^eable  pri- 
Exchequer,  in  their  respective  chamhers  at  Westminster,  within  the  first  four  *J!^^^^  ^j^ 
days  of  every  term,  a  list  of  all  such  prisoners  as  are  supersedeable ;  shewing  as  judses  when. 
to  what  actions  and  on  what  account  diey  are  so,  and  as  to  what  actions  (if  any) 
they  still  remain  not  supersedeahle. 

87*  If  by  reason  of  any  writ  of  error,  special  order  of  the  court,  agreement  of  Cause  of  de-' 
parties,  or  other  special  matter,  any  person  detained  in  the  actual  custody  of  the  ^"^^j  ^  he 
marshal  of  the  King's  Bench  Prison  or  warden  of  the  Fleet,  be  not  entitled  to  a  ^^^^\^f^ 
supersedeas  or  discharge  to  which  such  prisoner  would,  according  to  the  general  warden,  and  to 
rules  and  practice  of  Sie  court,  be  otherwise  entitled,  for  want  of  declaring,  pro-  be  entered, 
ceeding  to  trial  or  judgment,  or  charging  in  execution,  within  the  times  prescribed 
by  such  general  rules  and  practice,  then  and  in  every  such  case  the  plaintiff  or 
plaintiffs  at  whose  suit  such  prisoner  shall  be  so  detained  in  custody,  shall,  with 
all  convenient  speed,  give  notice  in  writing  of  such  writ  of  error,  special  order, 
agreement,  or  other  special  matter,  to  the  marshal  or  warden,  upon  pain  of  losing 
the  right  to  detain  such  prisoner  in  custody  by  reason  of  such  special  matter ;  and 
'  the  marshal  or  warden  shall  forthwith  after  the  receipt  of  such  notice  cause  the 
matter  thereof  to  be  entered  in  the  books  of  the  prison,  and  shall  also  present  to 
the  judges  of  the  respective  courts,  from  time  to  time,  a  list  of  the  prisoners  to 
whom  such  special  matter  shall  relate,  shewing  such  special  matter^  together  with 
the  list  of  the  prisoners  supersedeable. 

88.  All  prisoners  who  have  been  or  shall  be  in  the  custody  of  the  marshal  or  Prisonera  to  be 
warden  for  the  space  of  one  calendar  month  after  they  are  supersedeable,  although  discharged  one 
not  superseded,  shall  be  forthwith  discharged  put  of  the  King's  Bench  or  Fleet  ?^'**JL*^^ 
Prison  as  to  all  such  actions  in  which  they  have  been  or  shall  be  supersedeable.      guTOrsedMble 

These  rulesappljonly  to  prisonera  within  the  walls.  Sixers  v.  Brett  (  Clerk),  5  B.&  Ad.  455. 

S9*  The  order  of  a  judge  for  the  discharge  of  a  prisoner,  on  the  ground  of  a  Order  to  obtain 
plaintiff's  neglect  to  declare,  or  proceed  to  trial,  or  final  judgment,  or  execution  <*i«cb"gef  * 
in  due  time,  may  be  obtained  at  the  return  of  one  summons  served  two  days  p^ner^  * 
before  it  is  returnable,  such  order  in  town  causes  being  absolute,  and  in  country 
'  eauaes,  unless  cause  shall  be  shewn  within  four  days,  or  within  such  further  time 
as  the  judge  shall  direct. 

The  notice  must  be  accurately  entitled  in  the  cause,  and  must  be  served  upon  the   Prisoner  in 
plaintiff  (Gordon  ▼.  Twine,  4  Dowl.  P.  C.  560.);  or  if  he  cannot  be  found,  upon  his  execution  under 
attorney.      Wilson  r,  Mokkr,   1  ibid.  549.     Biddulph  ▼.  Grai/,   5  ibid.  406.      If  the   20L,  rule  or 
plaintiff  be  dead,  it  must  be  served  on  his  personal  representative,  if  he  have  one ;  if  order  to  dis- 
not,  upon  the  attorney  and  the  plaintiff's  next  of  kin.     Exp.  Richer,  4  ibid.  275.    charge  absolute 
Jervis's  New  Rules,  86.  in  first  instance^ 

90.  A  rule  or  order  for  the  discharge  of  a  debtor  who  has  been  detained  in  Order  to  de- 
execution  a  year,  for  a  debt  under  ^0^,  may  be  made  absolute  in  the  first  in-  ^■v^''  or  tax 
stance,  on  an  affidavit  of  notice  given  ten  days  before  the  intended  application^  *b2d"td*^ 
ii^hich  notice  may  be  given  before  the  year  expires.  summons. 

Vide  anti,  403—492.  tit.  AnoRMxr.  Attornxy  JlXb 

91.  An  order  to  deliver  or  tax  an  attorney's  hill  may  be  made  at  the  return  of  his  BitL. 
one  summons,  the  same  having  been  served  two  days  before  it  is  returnable.  Only  one  ap- 

92.  One  appointment  only  shall  ^  deemed  necessary  for  proceeding  in  the  plication  neces- 
Uutation  of  costs,  or  of  an  attorney's  bill.  *^^ 

8s  3 
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93.  No  Bet-off  of  damages  or  coits  between  parties  shall  be  allowed  to  Ae 
prgadice  of  the  attorney's  lien  for  coats  in  the  particular  suit  againat  whidi  the 
set-off  is  sought,  proTided,  nerertheless  that  interioeutory  costs  in  the  nme  nit, 
awarded  to  the  adverse  party,  may  be  deducted. 

This  rule  is  inflexible  and  applicable  to  all  cases.  HamMeUn  t.  Rt^pA^f^  ^ 
Jenris*s  New  Rules,  86* 

A  reference  of  all  matters  in  difference  between  parties  will  not,  under  thii  nb^ 
affect  the  attorney's  lien.  Cotoell  ▼.  BeUeley,  2  Dowl.  P.  C.  ISO.  Chanod*!  N(* 
Rules,  8a 

It  extends  only  to  the  costs  of  the  particular  cause  (  Waison  ▼.  MaieO,  I  Bing.  N.  C 
366. ),  but  it  giTes  the  attorney  a  lien  on  a  judgment  obtained  by  him  for  ba  a* 
as  between  attorney  and  client.  Watsom  t.  Mashdl,  3  Dowl.  P.  C.  6S8.  1  Biiig.  K  C. 
727*  It  applies  likewise  to  costs  in  adverse  suits  only ;  and  if  a  plaintiff  saoosediigaM 
one  defendant,  but  fail  against  the  others,  the  defendant  who  fiuls  may  set  off  the  eoA 
of  the  defendanU  who  succeed.  George  r.  EUton,  3  DowL  P.  C  419.  1  Bing.  H-C 
513.  Leei  ▼.  Rqffltt,  3  A.  &  £.  707.  Latham  ▼.  Hyde,.!  C  &  M.  12&  I  M 
P.  a  594. 

94.  It  shall  not  he  necessary  that  a  pluriet  capias  be  stamped  by  the  ckil  tf 
the  warrants  to  authorise  the  exigenter  to  make  out  an  exigent. 

For  the  mode  of  proceeding  to  outlawry  after  summons  and  dutringiUi  vHt  iA.  S 
Will.  4.  c.  39.  s.  5. 

95.  In  order  to  charge  a  defendant  in  execution  it  shall  not  be  "QseaaiB^M 
the  proceedings  he  entered  of  record. 

^,  Side-har  rules  may  be  obtuned  on  the  last,  as  weU  as  on  other  dajis 
term. 

97*  A  rule  may  be  enlarged^  if  the  court  think  fit^  without  notice. 

^S,  An  application  to  compel  the  plaintiff  to  give  security  for  costs,  must  ii 
ordinary  cases  be  made  before  issue  joined. 

The  defendant  must  appear  before  he  makes  the  iqpplication ;  buttheaffidivitvp*" 
which  the  application  is  founded  need  not  disclose  the  stage  of  the  prooMtingi 
Cole  V.  Beardtf,  5  Dowl.  P.  C.  161. 

Before  moving  for  security  for  costs,  an  application  must  be  made  to  the  off^ 
party  to  give  security  {Adana  v.  Broion,  I  ibid.  273.  BaiUee  v.  De  Bemda,  1 1^ 
&  A.  331.  Jones  v.  Jones,  2  C.  &  J.  207.  1  Dowl.  P.  C.  313.  FowUm^.^ 
5  ibid.  331.);  and  unless  it  be  so  made,  the  defendant  will  have  topsythecorti 
Fletcher  v.  Lew^  3  A.  &  E.  551.  Without  a  previous  application,  bowcm,  ik 
rule,  when  made  absolute,  will  stay  the  proceedings  until  the  security  be  giTea. 

A  plaintiff  will  not  be  compelled  to  give  security  for  costs  merely  on  the  groaod«f  * 
poverty.  Ron  v.  Jacques,  8  M.  &  W.  135.  But  where  the  plaintiff  argued  aOki 
effects  to  N.  for  the  benefit  of  his  creditors,  vrith  power  to  sue  in  his  name,  ^^^ 
wards  he  became  insolvent  and  also  bankrupt,  and  had  not  obtained  his  C0tific«%|* 
had  no  means  of  paying  the  costs  of  an  action ;  and  N.  having  commenced  an  ac^ 
in  the  plaintiff's  name  and  without  his  authority  (except  under  the  assigmiKit^* 
court  stayed  the  proceedings  till  N.  should  give  the  defendant  security  for  oodi  » 
Hot  ▼.  JTendride,  12  A.  &  £.  597. 

A  plaintiff  cannot  be  required  to  give  security  for  costs,  unless  it  appear,  that  he  iig^ 
abroad  for  more  than  a  temporary  absence.  Taylorir.  Fraaer^  2  Dowl.  P.  C  CIS. 
And  if  one  of  two  plaintiffs  be  resident  abroad  and  the  other  in  this  country,  ^^ 
will  not  compel  the  absent  plaintiff  to  give  security  for  costs.  Amem,  2  C  &  J*^ 
1  Dowl.  P.  C.  300.  If  a  plaintiff,  after  leaving  this  country,  commence  sn  scwM| 
will  be  compelled  to  find  security  for  costs :  but  a  plaintiff  may  be  eicused  fa*|^ 
security,  where  his  absence  is  temporary,  and  where  he  left  o/br  the  ooauncncatfi^' 
the  action.     fFeUs  v.  BarUm,  2  ibid.  160. 

A  plaintiff  resident  out  of  the  jurisdiction  is  bound  to  give  security  Ibr  costs,  tboagk  >* 
previous  application  has  b^n  made  to  the  plaintiff's  attorney,  or  notice  of  ^*^ 
given ;  but  without  such  application  or  notice  the  rule  nisi  will  not  stay  proccflV^ 
The  stage  of  the  proceedings  at  the  time  of  the  motion  need  not  be  stated  by  l^"^ 
feudant;  it  is  for  the  plaintiff  to  shew,  that  it  is  too  late.  Jones  t.  Jimes,  1  ilid.  Sli  ' 
C.  &  J.  207. 

The  defendant  can  apply  to  the  court  at  any  time  before  issue  joined.  FbU^^'^ 
3  A.  &  £.  551.  And  even  after  issue  joined,  if  the  necessity  for  such  secnrity  bai  ■* 
come  first  to  his  knowledge,  and  the  application  be  made  promptly.  -2^*"^**  !;?? 
5  B.  &  A.  702.  Wainwright  v.  Bland,  2  C  M.  &  R.  74a  4  Dowl.  P-^ 
But  if  the  defendant  plead,  after  it  has  come  to  his  knowledge,  <^^p!^] 
abroad,  the  latter  will  not  be  compelled  to  give  security  for  costs.  Brotn  v.  »*<* 
ibid.  95. 
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Where  Becurity  for  costs  has  been  gitreii,the  defendant  will  not  be  entitled  to  fresh   H.T.SWill.4. 

security,  if  the  sureties  become  insolvent.   Jone*  v.  Jacobtt  2  ibid.  44S.  189S. 

A  plaintifT  went  to  reside  abroad  subsequently  to  his  cause  being  set  down  for  argument  — ^— — — 

in  the  demurrer  paper.     On  an  application  for  security  for  costs,  the  court  directed, 

that  the  demurrer  diould  be  alloweid  to  be  argued ;  and  in  the  event  of  the  judgment 

being  in  favour  of  the  plaintiff,  that  proceedings  should  be  stayed  until  he  gave  security 

for  costs.     Kemble  v.  MUU,  1  M.  &  G.  565. 
The  defendant  cannot,  afWr  verdict,  have  security  for  costs  upon  a  new  trial  (Oxenden  v. 

Cropper,  4  Dowl.  P.  C.  574.);  nor,  if  he  have  agreed  to  take  short  notice  of  triaL 

MoTdeUano  {Duke  of)  v,  Garciat,  I  Bing.  67, 

99'  Leave  to  compound  a  penal  action  shall  not  be  given  in  cases  where  part  Leave  to  com- 
of  the  penalty  goes  to  the  crown^  unless  notice  shall  have  been  given  to  the  proper  pound  penal 
<^cer,  but  in  other  cases  it  may.  ^^""^ 

On  a  motion  to  compound  a  penal  action,  it  must  appear,  that  the  defendant  has  pleaded. 

Meg  V.  Collier,  2  Dowl.  P.  C.  581. 
Leave  of  the  court  for  compounding  a  penal  action,  where  the  crown  is  entitled  to  a  portion 

of  the  penalty,  cannot  be  obtained  without  the  consent  of  the  attorney  general.     Hex 

V.  Gibbs,'S  ibid.  345.     Charnock*s  New  Rules,  83. 

100.  Where  the  defendant,  after  having  pleaded^  is  allowed  to  confess  the  ^  defendant 
action,  he  may  withdraw  his  plea  in  person  without  the  appearance  of  the  at-  ^^  withdraw 
tomey  or  his  clerk  for  that  purpose  before  the  officer  of  the  court  permn. 

101.  There  shall  be  no  rule  for  the  sheriff  to  return  a  good  jury  upon  a  writ  ^^     |   ^ 
of  inquiry^  but  an  order  shall  be  made  by  a  judge  upon  summons  for  that  jury  without  a 
purpose.  judge*s  order. 

102.  An  order  upon  the  lord  of  a  manor  to  allow  the  usual  limited  inspection   An  order  to 
of  the  court  rolls^  on  the  application  of  a  copyhold  tenant,  may  be  absolute  in  the  inspect  court 
first  instance,  upon  an  affidavit  that  the  copyhold  tenant  has  applied  for  and  been  rolls  absolute  in 
refused  inspection.  firet  insunce  on 

103.  In  cases  where  the  application  for  a  rule  to  change  the  venue  is  made  *     ^        ^' 
upon  the  usual  affidavit  only,  the  rule  shall  be  absolute  in  the  first  instance ;  and   ^"^® ^h^\^^ 
the  venue  shall  not  be  brought  back  except  upon  an  undertaking  of  the  plaintiff  [n*fil^t Instant 
to  give  material  evidence  in  the  county  in  which  the  venue  was  originally  laid. 

The  court  will  wave  the  strict  rule  as  to  change  of  venue  in  favour  of  liberty.  JSHeys  v. 
Smith,  2  Dowl.  P.  C  210.  But  an  allegation,  that  an  impartial  trial  cannot  be  had  must 
be  satisfactorily  made  out  to  induce  the  court  to  interfere.  Briscoe  v.  Roberts,  3  ibid. 
434.  If  a  defendant  move  to  change  the  venue  as  of  right,  it  is  not  sufficient  to 
swear,  that  the  cause  of  action  did  not  arise  in  the  county  stated  in  the  declaration,  and 
that  it  will  be  inconvenient  for  him  to  try  there.  He  must  make  the  ordinary  affidavit, 
shewing  in  which  county  the  cause  of  action  did  arise.  Palmer  v  Terry,  2  ibid.  566. 
A  motion  to  change  the  venue  on  special  grounds  ought  be  made  after  plea  pleaded. 
CoUeriU  v.  Dixon,  1  C.  &  M.  661. 

T%e  motioQ  cannot  be  made,  except  on  special  grounds,  after  the  defendant  has  had  time 
to  plead,  upon  the  terms  of  taking  short  notice  of  trial  (  Shipley  v.  Cooper,  7  T.  R.  698. 
Haythom  v.  Bush,  2  Dowl.  P.  C.  240.  iVttii  v.  Taylor,  1  Bing.  186.  Tonks  v.  FUher, 
2  Dowl.  P.  C.  22.);  nor  where  the  order  for  time  is  drawn  up  in  the  «  usual  terms," 
one  of  which  is  taking  short  notice  of  trial ;  but  if  the  terms  be  merely  to  plead  issuably, 
the  motion  may  be  made.  The  venue  cannot  be  changed  on  the  usual  affidavit,  where 
part  of  the  demand  arises  on  a  bill  of  exchange.  WiUthew  v.  Syers,  1  C.  M.  &  R.  596. 
If  a  defendant  apply  to  change  the  venue  after  plea,  the  onus  of  shewing  special  grounds 
for  the  change  lies  on  him.     Higgins  v.  Houseman,  3  Dowl.  P.  C  549. 

In  an  information  of  intrusion,  the  crown  has  not  the  right,  as  of  its  prerogative,  to  lay  the 
venue  in  any  county,  or  to  issue  the  vetare  facias  juratores  into  fa  different  county  from 
that  in  which  the  venue  is  laid.     AU,  Gen.  v.  Churchill  {Lord),  8  M.  &  W.  171. 

104.  Where  money  is  paid  into  court  in  several  actions  which  are  consdli-  Paying  money 

dated,  and  the  plaintiff^  without  taxing  costs^  proceeds  to  trial  on  one,  and  fails,  >"*o  coutXj 

he  shall  be  entitled  to  costs  on  the  others  up  to  the  time  of  paying  money  into  ^^^^  actions 

"  are  conso* 

court.  lidated. 

105.  After  judgment  by  default,  the  entry  of  any  subsequent  continuances  shall  After  judmnent 
not  he  required.  by  default,  con- 

By  tlie  Reg.  Gen.  H.  T.  4  Will.  4.  R.  2.  s.  2.  {post,  2853.)  continuances  were  abolished  newsw  "^ 
in  every  case  except  the  jurata  pomhtr  in  respectu.  cessaiy. 

88  4 
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H.T.SWiu.4.       lOfi.  To  entitle  a  pluntiff  to  diMontiBiw  after  pin  pleaded,  U  Ml  Ml  k 

'*^'-  neeeaaary  to  obtain  the  dcfendant'i  eonaent,  bot  the  rule  ahall  fsnbiB  *b  mIb- 

taking  on  the  part  of  the  plaintiff'  to  pay  the  corta,  and  a  conaait  that  if  ibejm 

^MUiuio'^ter  *"'  ^^  iiitiuu  font  days  afW  tuadon  defemlant  duU  be  at  hlwrtj  to  ri(B  IM 

pica  to  uwlcr-     ^'W** 

laka,  Ae>  Where,  aftar anile  to  diicaiitiDue,  tbe  defendiint moral  for  judgment,  m  'u  ax  di 

nouniit,  tbe  court  diichirged  the  rule  iCoaper  r.  Muliow^,  I  Ha(^  Tj.);  "^ 
where  tbe  plaiDliO',  initead  of  pajingtlie  coUi,  took  Ibc  cauie  to  trial  •jpiM  i  Mda. 
the  court  refuKd  to  diiturb  it.      Edgmgtn  *.  Profdmaii,  1  Dooi.  F.  C  151. 

Plndinpta  107'  It  aball  not  be  necewaiy  diat any  pleadings whieb  CMidode  to  lb cMM; 

Respecting  picas  which  did  or  did  not  require  eountel't  BgnatUTc.  Me  Tldd,  $n. 
The  plcM  of  pini  admoaMntU  in  the  Eicbc^utr  and  QoeeB-e  BMKb  (Bait.  V. 

9  H.  &  W.  Te.  S  DawU  P.  C  33a),  mni  nid  Hd  ntard  in  the  CoaaM  Rs 
(Biint  1.   »>yeisiiU   (i^ord),   3  Hu.   Black.  B16.),  do  do*  require  agmMi  tr 

WheretKiDew  108.  In  «U  tpecial  pleadings,  where  the  plaintiff  take*  imie  on  the  defotdnl'i 
Butia  can  be  pleading,  or  traTeraei  tbe  same,  or  demui*,  ao  that  the  defendant  ii  bM  Ik  a 
pleuted,  no         ^^  jj^^         ^^  maiter,  the  plaintiff  may  proceed  without  giring  •  rule » 

No  diuinct  roll  109.  It  thall  not  be  neceaury  that  imparlaDcea  thoald  be  enteted  oa  07  di- 
fiir  imparlance.    dllCt  folL 

it  hM  been  pmtouilj  Mated,  that  imparlaocet  were  abolLibcd  by  the  UoifiinBitf  ^  ^ 
cc»Act. 

Pauper,  when         110.  Where  a  pauper  oniita  to  proceed  to  trial,  pnrmant  to  nuiix.ota 
to  pay  DoMa.        nndertalung,  he  may  he  called  upon  by  anile  to  ahew  cause,  whyhedHmldDMn 
coata,  though  he  baa  not  been  diipaiq)ered. 

A  rule  requiring  a  pauper  to  pay  tbe  coiti  of  tbe  daj,  fornot  proceeding  tobilliis* 
the  GrM  iniluce  (Doe  d.  l^uUey  *.  Ednrdt,  i  Dowl.P.C.  46B.};  ud  iT  l*"!^ 
draw  hii  record,  becaiue  he  ii  not  prepared  with  ■  certain  neceiui;  documoii  uik 
aadies,  tbe  court  will  compel  bim  to  pay  the  codt  or  the  day.      Ibid.  471. 

A  party  maj  be  pertnllled  to  lue  in  fannA  paitperit  after  tbe  nmiaif"-™"'  <"* 
Hiit.  Doe  d.  MUi.  Ovnu,!  DowL  P.  C  N.  S.  404.  (kwj  *.  Ibaibi,  I  H- 1  ■' 
IBSl 

n.M  'il «_»        **■  ^"^  '' "  '""'>*'  ordered,  that  upon  every  bailable  writ  and  wurMt.  •^ 

™*l™f2*    "P""  theeopy  ofanyproceaaaerred  for  the  payment  of  any  debt,  the  inwontrf 

on  procea.  ^  ''^^'  '^*^  ^  lUted,  and  the  amount  of  what  the  plaintiff's  attomej  dv" 

for  tbe  coatB  of  anch  writ  or  proceaa,  aneat,  or  copy  and  aerrice,  and  itHdu* 

to  receive  debt  and  coala,  and  that  upon  payment  thereof,  within  four  dij),  >■ 

tbe  plaintiff  or  hia  attorney,  farther  proceedinga  will  be  aUyed.     But  tbe  dm- 

ant  ahall  be  at  liberty,  not  withstanding  anch  payment,  to  have  the  «■(•  tu"' 

and  if  more  than  one-aixth  ahall  be  diaallowed,  the  pUntiff 'a  atlamey  ^  I*T 

the  coata  of  taxation. 

Fonnofin-  The  indonement  ahall  be  written  or  printed  in  die  following  fimo;—"^ 

durtemect  plaintiff  claims for  debt,  and for  coats ;  and  if  die  amovnt  tbem'  ^ 

paid  to  the  plaintiff  or  hia  attorney  within  four  daya  from  the  aorite  bnn 
fttrther  proceedinga  will  be  atoyed." 

Hie  writ  of  anmmDti  t  being  now  tbe  commencement  of  tbe  action,  the  indonmiait  M** 
ontbalproceis,andnolondiccafivu.  By  Hcg.  Gen.  M.  T.  3  Will.  4.  i.  J-  (p^^*^' 
'  this  rulois  extended  to  the  writ  of  lummons  under  iMt  S  Wili.4.c.  3.,aiid«pp^*!' 

10  actions  for  a  liquidated  debt.     Perry  i.  PalcheU,  S  Dowl.  P.  C.  667.      Ifc  "^ 
directory  but  eompuliurj ;  and,  if  not  complied  with,  the  procesi  will  bt  ■'^7 

■■■"■    -     ■      uinot  be  amended.    7>ij«ter  v.  «nfc  1.** 


M.  C.  SIS,     3  Dowl.  P.  C.  407.    Thus, 


s 


amend  the  indorsement  on  a  writ  of  aummons,  l^clunging  ibe'dcbt  from  S51. «  ■''7 
30).  that  the  action  ma;  be  tried  before  tbe  sheriff'.  Ibid.  If  the  debt  sad  (^ 
not  paid  within  the  four  days,  it  canDot  be  done  afterwards  on  the  tsmr  Uiaa.  j>^ 
«({■  V.  Smey,  2  Bing.  S.  C  148.  For  conitnictlon  of  Ifaii  ral^  vide  oiio  *" 
V.  Bid^mt,  4  Bing.  63.     Cappeh  r.  Brmm,   S  Dowl.   P.  C.    166.      &•*».  SW* 
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III.  And  it  18  farther  ordered^  that  in  HUarp  and  Trinity  Terms^  a  plaintiff  in  H.T.  2 Will. 4. 
•ny  country  came  may  file  or  deliver  a  declaration  de  bene  esee,  wiUiin  four  days  1^32. 
after  the  end  of  the  term^  as  of  such  term.  ^J^^ 

There  can  be  now  no  declaration  de  bene  esse.     Vide  ttat.  2  Will.  4.  c.  39.  et  ante,  2787.    Four  days  after 

IV.  And  it  is  further  ordered,  that  the  rules  heretofore  made  in  the  courts  of  SL  7  ^'^ 
King's  Bench  and  Common  Pleas  respectively,  for  avoiding  long  and  unnecessary  plaintiff  mr"** 
repetitions  of  the  original  writ  in  certain  actions  therein  mentioned,  shall  be  ex-  declare  de  ^ne 
tended  and  applied  in  the  courts  of  King's  Bench,  Common  Pleas,  and  Exche-  ^f^* 

quer  of  Pleas,  to  all  personal  and  mixed  actions ;  and  that  in  none  of  such  actions         '  I  y. 

shaH  the  original  writ  be  repeated  in  the  declaration,  but  only  in  the  nature  of  Original  wriu 

the  action  stated,  in  manner  following,  viz.  A.  B.  was  attached  to  answer  C.  D.  ^?^  ^^.  ^  ^^ 

in  a  plea  of  trespass,  or  in  a  plea  of  trespass  and  ejectment,  or  as  the  case  may  ^'^  '°  decla- 
be,  and  any  further  statement  shall  not  be  allowed  in  costs.  °°^ 

v.  And  it  is  further  ordered,  that,  upon  staying  proceedings,  either  upon  an  V. 

attachment  against  the  sheriff  for  not  bringing  in  the  body,  or  upon  the  bail-bond,  ^henbail-bond 

•on  perfecting  bail  above,  the  attachment  or  bail-bond  shall  stand  as  a  security,  if  the  ^  '^^  ^  > 

plaintiff  shall  have  declared  de  bene  esse,  and  shall  have  been  prevented,  for  want  "^""^7* 
•of  special  hail  being  perfected  in  due  time,  from  entering  his  cause  for  trial,  in  a 
town  cause  in  the  term  next  after  that  in  which  the  writ  is  returnable,  and  in  a 
^xrantry  cause  at  the  ensuing  assizes. 

Since  ttat.  2  WilL  4.  c.  S9.  there  can  be  no  declaration  de  bene  ease,  vide  ante,  2787. 

VI.  And  it  is  further  ordered,  that  the  expense  of  a  witness  called  only  to  VI. 

prove  the  copy  of  any  judgment,  writ,  or  other  public  document,  shall  not  he  ^P  *^***  ^  ■ 

Allowed  in  costs,  tmless  the  party  calling  him  shall,  within  a  reasonable  time  be-  ^1°^  called 

fore  the  trial,  have  required  the  adverse  party,  by  notice  in  writing,  and  pro-  ^  copy  ofV^ 

duction  of  such  copy,  to  admit  such  copy,  and  unless  such  adverse  party  shall  public  docu- 

liave  refused  or  neglected  to  make  such  admission.  ment  allowed. 

Vide  Reg.  Gen.  H.  T.  4  Will.  4.  a.  20.  post,  2851.  "»**"  ■*^™»«- 

uon  previoualj 

VII.  And  it  is  further  ordered,  that  the  expense  of  a  witness  called  only  to  required. 

prove  the  handwriting  to,  or  the  execution  of,  any  written  instrument  stated  upon  ywj 

the  pleadings,  shall  not  be  allowed,  unless  the  adverse  party  shall,  upon  summons  Ko  coats  of 

before  a  judge,  a  reasonable  time  before  the  trial  (such  summons  stating  therein  proving  band- 

the  name,  description,  and  place  of  abode  of  the  intended  witness),  have  neglected  anting  to  any 

or  refused  to  admit  such  handwriting  or  execution,  or  unless  the  judge,  upon  at-  ^'^'^^"'neot 

tendance  before  him,  shall  indorse  upon  such  summons  that  h^  does  not  think  it  !|i^-^'^ 

xeasonable  to  require  such  admission.  without  aum- 

rule  Reg.  Gen.  H.  T.  4  Will.  4.  a.  20.  post,  2851.  mons  to  admit. 

VIII.  And  it  is  further  ordered,  that  in  all  cases  in  which  any  particular  VII  I. 
number  of  days,  not  expressed  to  be  clear  days,  is  pr^cribed  by  the  rules  or  Computation 
practice  of  the  courts,  the  same  shall  be  reckoned  exclusiyely  of  the  first  day  and  ^^  ^°)«- 
exclusively  of  the  last  day,  unless  the  last  day  shall  happen  to  £all  on  a  Sunday, 
Christmas -day.  Good  Friday,  or  a  day  appointed  for  a  public  fast  or  thanksgiving, 

in  which  case  the  time  shall  be  reckoned  exclusively  of  that  day  also. 

IX.  And  it  is  further  ordered,  that  the  above  rules  shall  take  effect  on  the  ^^■ 

firat  day  of  next  Easter  Term.  ^T  r"?". 

^  ment  of  Rules. 

III.  Eabtiii  Term,  2  Will.  4.  1832.  E.T.  2Will.4. 

'It  is  ordered,  that  the  days  between  Thursday  next  before,  and  the  Wednes-  *^^^* 
^ay  next  after  Easter-day,  shall  not  be  reckoned  or  included  in  any  roles,  or  Th«day«be- 
notices,  or  other  proceedings,  except  notices  of  trial  or  notices  of  inquiry,  in  any  day*before*and 
erf  the  courts  of  law  at  Westminster.  Wednesday  " 

'■"■^~~~"  after  £aater-day 

Whereas  by  one  of  tlie  rules  made  in  Hilary  Term  last  past,  it  was,  amongst  not  reckoned, 
oilier  things  ordered,  that  the  want  of  an  ac  etiam,  where  a  defendant  is  arrested,  except  in 
shall  not  be  deemed  ground  for  discharging  the  defendant  or  the  bail;  but  the  ^'^^V"*."^*"*' 
bail-bond,  or  recognisance  of  bail,  shall  be  taken  with  a  penalty  or  sum  of  40/.  ^  '"^"'T- 
only.     And  whereas  it  was  not  intended,  that  the  said  rule  should  apply  to  ?w-i?*4"^*^' 
irrita  of  quo  minus,  or  to  other  writs  which  heretofore  have  never  had  an  ac  ^    *  *   •  ••  10. 
eiiam,  it  is  therefore  hereby  declared  and  ordered,  that  the  said  part  of  the  ^^^f^  ^ 


mums. 
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£.  T.  9W1LL.4.  taid  rule  shall  extend  to  chose  initi  only  in  which  Ifaoe  has  heretofist  bea  n 
1832.  g^  «^ia0i  clause. 


M.T.  3W1L1.4. 
1838. 

Writ  to  contain 
the  names  of  all 
the  defendants 
in  the  action. 


Feet  to  be 
taken. 


When  day  of 
service  to  be 
indorsed  on  the 
writ. 


Service  of  writ 
of  summons. 


Amendment  of 
writ  of  sum- 
mons, to  save 
the  Statute  of 
Limitations, 
where  no  ser- 
vice had  been 
efiected* 


'    IV.  Michaelmas  Teem,  3  Will.  4.  1832. 

1.  It  is  ordered^  that  every  writ  of  summons^  eapku,  and  detainer,  ibB 
contain  the  names  of  all  the  defendants  (if  more  than  one)  in  the  aedoo,  and 
ahall  not  contain  the  name  or  names  of  any  defendant  or  defendants  in  more 
actions  than  one* 

Tliis  rule  was  made  to  remedy  the  practice  of  joining  several  distinct  causa  of  adin 
against  different  individuals,  to  the  number  of  four,  in  the  saihe  process.  Tkomjpmt, 
Cotter^  1  M.  &  S.  55.  Yaardltf  v.  Burgess,  4  T.  K.  697.  n.  And  it  may  be  bett  cb- 
served,  that  a  dUtringas  may  issue  against  a  peer  of  the  realm  under  itsL  S  WiU.  i 
c.  S9.  s.  S.     Davis  v.  Uchfield  {Eari  cf),  1  Dowl.  P.  C  N.  S.  S6S. 

A  plaintiff  may  issue  several  writs  of  summons  for  the  same  canae  of  actioo,  oftheanK 
date,  and  upon  the  same  prrndpe,  if  all  the  defendants  be  named  in  each  writ  {Jfiga 
V.  Coppard,  3  M.  &  W.  57.);  but  where  the  names  of  two  defendanto  wereinsataiii 
the  writ  of  summons,  separate  proceedings  against  each  were  held  irregular.  Pepper  1. 
WkaUey,  1  Bing.  N.  C.  71.  9  Dowl.  P.  C.  821.  The  plaintiff  may  declare  igns 
some  only  of  the  defendanto  named  in  the  writ  (CoUwdl  v.  Btake,  S  C  M.  &  B.  M9. 
3  Tyrw.  618.  Thomas  v.  Nokes,  5  DowL  P.  CX  656.  Xhawlesw.  JbJkaam,  SUi 
653. ) ;  but  he  cannot  afterwards  declare  against  the  others  in  a  separste  action. 


2.  It  is  farther  ordered^  that  the  following  fees  shall  be  taken :— - 


I. 


For  signing  all  writs  for  compelling  an  appearance^  whether  of  smn- 
mons,  distringas,  capias,  or  detainer^  and  whether  the  same  shall  be  the 
first  writy  or  an  alias  or  pluries  writ,  and  whether  the  same  shall  issue 
into  the  same  county  as  die  preceding  writ,  or  into  a  different  county  -   2  6 


0 
1 


0 


-    0  4 


For  sealing  the  same 

For  entering  an  appearance  for  eyery  defendant 

Unless  an  appearance  shall  be  entered  for  more  than  one  defendant  by  the 
same  attorney ;  and,  in  that  case,  for  every  additional  defendant 

The  filacer  need  not  sign  a  writ  of  summons,  if  the  seal  of  the  court  be impresMd  spa 
it  Thus,  in  Burt  v.  Jackson  (3  Dowl.  P.  C.  747.  3  M.  &  Sc.  553.)  Chief  Jntte 
Tindal  said,  "  Previous  to  the  Uniformity  of  Process  Act,  signing  by  the  fihor 
was  unnecessary;  '*  *'and  although  by  this  rule  the  filacer  is  entitled  to  take 
fees  for  signing  writo,  it  does  not  therefore  follow,  that  he  must  sign  them*" 


8.  It  is  further  ordered,  that  "  the  person  serving  a  writ  of  summons 
within  three  days  at  least  after  such  service,  indorse  on  such  writ  the  day  of  ^ 
week  and  month  of  such  service,  otherwise  the  plaintiff  shall  not  be  at  liberty  to 
enter  an  appearance  for  the  defendant,  according  to  the  statute;  and  em; 
affidavit  upon  which  such  an  appearance  shall  he  entered  shall  mention  tk  dij 
on  which  such  indorsement  was  made." 

If  the  defendant  improperly  get  possession  of  the  writ  of  summons,  the  court  vriQ  iQo* 
an  appearance  to  be  entered  without  any  indorsement,  and  order  the  delendaot  to  pj 
the  costs.     Brook  v.  Edridge,  8  Dowl.  P.  C.  647.,  vide  stat  2  WilL  4.  c.  39l  s.  1. 

Where  unsuccessful  attempts  were  made  to  serve  the  defendant  with  a  copy  of  the  vi^ 
of  summons,  by  application  at  his  *<  warehouse'*  in  the  dty,  with  regard  to  wbicb  At 
usual  affidavit  waa  made,  in  the  course  of  which  it  was  asceruined,  that  the  dcftadnt^ 
residence  was  at  Peckham,  though  the  precise  locality  was  refused  to  be  diadoftdby 
the  informant  of  the  deponent,  the  court  granted  a  diiringas,  no  further  eflbrtt  (0  ^ 
cover  the  residence  of  the  defendant  being  sworn  to.  EVnime  v.  MardtoM^  1 1^ 
P.  a  N.  a  188. 

Where  the  original  writ  of  summons  was  sent  by  the  plaintlfi*  to  the  defendant  st  m 
request,  but  he  kept  it,  and  did  not  appear,  the  court  refused  to  allow  the  plsintf  V 
enter  an  appearance  for  the  defendant  according  to  the  statute,  without  iodorsng  fl* 
the  writ  the  date  of  the  service,  pursuant  to  the  rule  of  M.  T.  3  Will.  4.  JtUsa^  v* 
Howell,  7  M.  &  W.  213. 

The  court  amended  a  writ  of  summons  by  altering  the  cause  of  action  finora  "ddrt'  ^ 
*<  promises,*'  in  order  to  save  the  Statute  of  Limitations,  although  more  than  four  latK^ 
had  elapsed  from  the  date  of  the  writ,  and  no  serrice  had  been  efiected.  focb^' 
Cole,  1  Dowl.  P.  C.  N.  S.  34. 

4.  It  is  further  ordered,  that  the  sheriff  or  other  officer  or  person  to  wfaoo  »7 
writ  of  capias  ahall  be  directed,  or  who  shall  have  the  execution  and  iftva 


J 


THE  NEW  RULES.  2845 

thereof,  shall^  within  fdx  days  at  the  least  after  the  execution  thereof,  whether  hy  M.T.  8Wxll.4. 
seryioe  or  arrest^  indorse  on  such  writ  the  true  day  of  the  execution  thereof,  and  '^^^ 

in  default  thereof  shall  he  liable  in  a  summary  way  to  make  «uch  compensation  when  dav  of 

for  any  damage  which  may  result  from  his  neglect,  as  the  court  or  a  judge  shall  execution  to  be 

direct.  indorsed  on 

5.  It  is  further  ordered,  that  the  second  rule  of  Hilary  Term,  1832,  shall  be  <»/"«. 
applicable  to  all  writs  of  summons,  dutringcu,  capias,  and  detainer,  issued  under  Reg.  Gen.  2  H. 
the  authority  of  the  said  act,  and  to  the  copy  of  every  such  writ.                        .  T.  1832, 

JTuU  ana,  284a  Re^  Gen.  H.  T.  8  Will.  4.  II.  dkJSn«  wriu 

The  rule  does  not  apply  to  the  writ  of  capAiu  under  stat.  1  &  2  Vict  c.  110.,  nor  does  ^  beftpplicabla 

there  appear  in  that  case  any  necessity  for  such  an  indorsement ;  for,  by  the  indorsement  ^  ^\  S^  ^^^     * 

on  the  writ  of  summons,  the  defendant  knows  for  what  the  action  is  brought.    Jerris's  ^^^ 
New  Rules,  95. 

6.  It  is  fiirther  ordered,  that  any  oitof  or  pkirUt  writ  of  aunmiona  may,  if  the  ^^uu  and 
plaintiff  shaU  think  it  desirable,  be  issued  into  another  county,  and  any  alias  or  P^^*^^  ^t* 
jpiuries  writ  of  capias  may  be  directed  to  the  sheriff  of  any  other  county,  the  ??J  '*^*""**' 
plaintiff  in  such  case  upon  the  aUa»  or  pluries  writ  of  summons  describing  the  counties, 
defendant  as  late  of  the  plaee  of  which  he  was  described  in  the  first  writ  of  sum-  _ 

mons ;  and  upon  the  atiat  or  pluriu  writ  of  capias  referring  to  the  preceding  writ  '*^"°*  ^^  ^^^' 
or  writs  as  directed  to  the  sheriff  to  whom  they  were  in  fact  directed. 

The  aHas  or  piuries  writs  of  summons  and  capias  are  given  by  stat  2  Will.  4.  c.  39.  s.  10., 
and  this  rule,  which  was  intended  to  regulate  those  writs,  does  not  deprive  the  plaintiff 
of  his  right  to  issue  concurrent  writs  into  several  counties.  Ihinn  v.  Harding^ 
10  Bing.  553.    Bodw^i  ▼.  CAapman,  1  C.  &  M.  70.    Angus  v.  Coppard,  3  M.  &  W.  57. 

7-  It  is  fiirther  ordered,  that  the  alias  or  pluries  writ  of  summons  into  another  ^orm  of  alias 

county  shall  be  in  the  following  form  : —  o""  P^^ries 

WilUam  the  Fourth,  &c  '""*"*''''• 


To  C.  D.  of ,  in  the  county  of  — ,  late  of  ,  in  the  county  of 


[joriginal  county'].     We  command  you,  as  before  [or  often]  we  have  commanded 
you,  &c.  [as  in  the  writ  of  summons  No.  I.  in  the  schedule  qfthe  said  act]. 

And  that  the  alias  and  pluries  writ  of  capias  shall  be  in  the  following  form : —  jIUos  or  pluries 

William  the  Fourth,  &c.       ^^^* 
To  the  sheriff  of .   We  command  you,  as  heretofore  we  have  commanded 

the  sheriff  of ,  that  you  omit  not,  &c  [as  in  the  tprit  qf  capias  No.  4.  in  the 

sthedule  qf  the  said  act]. 

This  rule  u  repealed  by  stat.  1  &  2  Vict  c.  1 10. 

8.  It  is  further  ordered,  that  in  every  writ  of  distringas  issued  under  the  No  fee  to  l>e 

authority  of  the  said  act,  a  non  omittas  clause  may  be  introduced  by  the  plaintiff  P^*^  ^^^  ^  "<>» 

without  the  payment  of  any  additional  fee  on  that  account.  i7*''2^*^**"'* 

The  affidavits  on  which  an  application  for  a  distringas  is  grounded  must  state  where  the 
house  of  the  defendant,  at  which  the  calls  were  made,  is  situated.  Halton  v.  WluUf 
2M.&G.  295. 

9.  It  is  further  ordered,  that  when  the  attorney  actually  suing'  out  any  writ  Attorney's  as 

shall  sue  out  the  same  as  agent  for  an  attorney  in  the  country,  the  name  and  ^^^  ^  agent's 

place  of  abode  of  such  attorney  in  the  country  shall  also  be  indorsed  upon  the  ^^^^  ^^' 

said  writ.  ^rii. 

y^stat.2Wil].4.  c39.  8.12.  InXA^v.JbiKt  (IM.  &  W.549.  5Dowl.P.C.  161.) 
the  indonement  was,  «  This  writ  was  issued  by  W.  Loaden,  S2.  Great  James  Street, 
Bedford  Row,  agent  for  the  plaintiff  in  person,  who  resides  at  Barmouth  ;'*  which  was 
holden  bad,  because  it  did  not  shew,  that  the  writ  was  issued  by  Loaden  as  attorney, 
but  merely  as  agent. 

10.  It  is  further  ordered,  that  if  the  plaintiff  or  his  attorney  shall  omit  to  insert  Writ  will  be 
in,  or  indorse  on,  any  writ  or  copy  thereof,  any  of  the  matters  required  by  the  said  irregular  for 
met  to  be  by  him  inserted  therein  or  indorsed  thereon,  such  writ  or  copy  thereof,  ^^"t  of  indorse 
ahall  not  on  that  account  be  held  void,  but  may  be  set  aside  as  irregular,  upon  ^^^ 
application  to  be  made  to  the  court  out  of  which  the  same  shall  issue,  or  to  any 

judge.    - 

The  indonemenU  art  required  by  stat.  2  WikL  4.  c*  39.  a.  IS. 
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M.T.  3WiLu4. 
1832. 


When  ft  writ  of  summons  ^m  indorsed,  «  The  plaintiflT  claims  9SL  9s.  <Srf.  lor  debt,  sod 

for  costs,"  leaving  the  amount  of  the  costs  in  blank :  —  It  was  held  to  be  im- 

gular.     Trudave  ▼.  Whitechurc/t,  1 M.  &  G.  426. 

A  defendant  served  with  the  copy  of  a  writ  of  summons,  which  writ,  if  truly  coined,  wooM 
be  irregular,  may  move  '<  to  set  aside  the  service  of  the  writ ;"  and  in  a  case  where  it 
was  not  slicwn,  whether  the  copy  served  was  or  was  not  a  true  copy,  the  court  made 
such  rule  absolute.     Ibid. 

Where  de-  1 1 .  It  is  further  ordered^  that  upon  all  writs  of  eapUu,  wbere  die  defendiat 

fendant  not  in     ghali  not  be  in  actual  custody^  the  plaintiff,  at  the  expiration  of  eig^t  dajs  after  the 
actual  custody,    execution  cyf  the  writ,  indusive  of  the  day  of  such  execution,  shall  be  at  liberty 

to  declare  de  bene  esee,  in  case  special  bail  shall  not  have  been  perfected  ;  and  if 
there  he  several  defendants,  and  one  or  more  of  them  shall  have  been  served  only, 
and  not  arrested,  and  the  defendant  or  defendants  so  served  shaU  not  have  entered 
a  common  appearance,  the  plaintiff  shall  be  at  liberty  to  enter  a  common  appear- 
ance for  him  or  them,  and  declare  against  him  or  them  in  chief,  and  de  bene  eem 
against  the  defendant  or  defendants  who  shall  have  heen  arrested,  an4  shall  not 
have  perfected  special  baiL 

llie  plaintiff  cannot,  as  preriously  stated  (ante,  2787.},  declare  di;  6eiitf  eise. 

Where  the  time 
to  plead,  &C. 
expires  after 
10th  August, 
the  party  to 
have  the  same 
time  after  24th 
October  as  if 
the  pleading 
had  been  filed, 
&c.  on  that 
day. 


Judgment  of 
Mr.  Justice 
Patteson  in 

Morris  V, 
Hancock. 


If  an  order  to 
return  writ  in 
vacation  be 
made  a  rule  of 
court,  an  at. 
tachment  may 
issue  without 
service  of  that 
rule. 


12.  It  is  further  ordered,  that  in  case  the  time  for  pleading  to  any 
or  for  answering-  any  pleading,  shall  not  have  expired  before  the  10th  day  of 
August  in  any  year,  the  party  called  upon  to  plead,  reply,  &c.,  shall  have  the 
same  number  of  days  for  that  purpose,  after  the  24th  day  of  October^  as  if  the 
declaration  or  preceding  pleading  had  been  delivered  or  filed  on  the  24ith  day  cf 
October ;  but  in  such  cases  it  shall  not  be  necesssry  to  have  a  second  mle  to 
plead,  reply,  &e. 

If  the  time  for  pleading  do  not  expire  until  after  the  10th  of  August,  although  it  may  be 
enlarged  lime,  the  defendant  has  still  the  same  time  for  pleading,  as  if  the  decbunatioQ  had 
been  filed  or  delivered  on  the  24  th  of  October.    Ifilson  v.  Bradsiocke^  2  Dowl.  P.  C  416. 

If  a  defendant  obtaiu  an  enlarged  time  for  pleading  previous  to  the  1 0th  of  AufpnC,  hot 
which  does  not  expire  on  tliat  day,  he  is  entitled  to  the  remainder  of  the  enlarged  tasM 
after  the  24th  of  October,  for  the  purpose  of  pleading.  Trinder  v.  Smedi^^  3  ibid. 
87.     Chamock*s  New  Rules,  100. 

Vide  etiam  stat.  2  Will.  4.  c.  39.  s.  11. 

Where  a  defendant's  time  for  pleading  expires  on  the  10th  of  August,  the  plaintiff  caaaiot 
sign  judgment  for  want  of  a  plea  until  the  expiration  of  the  limited  time  for  pleading 
after  the  24th  of  October.  Morrit  v.  Hancock,  1  Dow).  P.  C.  N.  S.  320.  383.  And 
it  has  been  holden  (Ibid.),  that  where  the  time  for  pleading  has  expired  before  the  10th 
of  August,  tlie  plaintiff  is  at  liberty  to  sign  judgment  at  any  time  during  the  period  be- 
tween the  lOtli  of  August  and  the  24th  of  October,  notwitbsUnding  ^tat.  2  Will.  4. 
c.  2(9.  s.  11.  and  Reg.  Gen.  M.  T.  S  Will.  4.  s.  12.  Mr.  Justice  Patteaoa  ob- 
serving, "  Tlie  object  in  framing  the  rule  in  its  present  form  was  this  —  io  the 
ordinary  way  a  defendant  has  a  right  to  plead  at  any  time  during  the  last  day  of  kis 
time  for  pleading,  and  down  to  the  time  of  opening  the  judgment  office  Che  next 
day,  that  is,  until  eleven  o*c1ocJl  the  next  morning.  But  if,  in  such  instances  aa  the 
present,  tlie  plaintiff  was  allowecl  to  sign  judgment  on  the  1 1th  of  August,  the  defend- 
ant would  be  deprived  of  his  time  for  pleading  on  the  morning  of  Uiat  daj  down  to 
eleven  o'clock,  in  consequence  of  the  proviso  contained  in  stat.  2  Wilt  4.  c.  39.  s.  II. 
In  order,  therefore,  to  prevent  the  defendant  from  being  deprived  of  that  privilege^  the 
time  was  taken  one  day  back,  and,  therefore,  the  rule  was  framed  in  the  form  in  which 
it  now  appears." 

15.  It  is  further  ordered,  that  in  case  a  judge  shall  have  made  an  order  in 
iHBication  for  the  return  of  any  writ  issued  hy  authority  of  the  said  act,  or  any 
writ  of  capiae  ad  satisfaciendum,  fieri  facias,  or  elegit,  on  any  day  in  vacatkHi, 
and  such  order  shall  have  been  duly  served,  but  obedience  shaU  not  have  been 
paid  thereto,  and  the  same  shall  have  been  made  a  rule  of  court  in  the  term  thca 
next  following,  it  shall  not  be  necessary  to  serve  such  rule  of  court,  or  make  any 
fresh  demand  of  performance  thereon,  but  an  attachment  shall  issue  forthwith  ftir 
disobedience  of  such  order,  whether  the  thing  required  by  such  order  shaU  or  shaU 
not  have  been  done  in  the  meantime. 

If  the  contempt  be  once  perfect,  it  cannot  be  purged  by  a  compliance  with  the  rule  after 
the  time  allowed  and  before  the  attachment  be  moved  for.  In  the  Exchequer,  the 
order  is  made  a  rule  of  court,  and  the  attachment  is  granted  upon  one  motion,  Fhnlfr 
v.  JTirkwall,  4  Dowl.  P.  C.  37a    HoweU  v,  BuUeel,  3  ibid.  99.  n.    So,  in  the  Qyccn^s* 
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Bench,  Hmehiiffe  w.  Jonet,  4  Dowl.  P.  C  86.;  sed  vide  Stainland  ▼.  Ogle,  3  ibid.  99.;     M.T.  3Wili.4. 
but  in  the  Common  Pleas  it  is  said,  that  two  motions  are  necessary  for  this  purpose.            l8dS. 
Pilcker  V.  Woodt^  4  ibid.  329.     Jerfis's  New  Rules,  97.  — — « 

14.  It  is  further  ordered,  that  if  any  attorney  shall,  as  required  by  the  said  Proceedings 
act,  dbdare  that  any  writ  of  summons,  or  writ  of  capias^  upon  which  his  name  is  "tfy^d,  if  issued 
indorsed,  was  not  issued  by  him,  or  with  his  authority  or  privity,  all  proceedings  ^'^<^"*  »*^>'- 
upon  the  same  shall  be  stayed  until  further  order.  ^  *  consen 

By  Stat.  2  Will.  4.  c  39.  s.  17*  upon  demand  in  writing,  the  attorney  whose  name  shall 
be  indorsed  on  the  writ  shall  declare,  whether  it  was  done  with  bis  authority  or  privity. 

15.  It  is  further  ordered,  that  every  declaration  shall  in  future  be  entitled  in   Declarations 

the  proper  court,  and  of  the  day  of  the  month  and  year  on  which  it  is  filed  and  *o  be  entitled, 

delivered,  and  shall  commence  as  follows :  —  2      *     ?'.  ^ 

'  N  «c.  on  which 

Ejtrctment  is  not  within  the  rules  of  Michaelmas  Term,  3  Will.  4.,  and  the  declaration    filed, 
must  commence  and  conclude  in  the  usual  form.    Doe  d.  Gillett  ▼.  Roe,  2  Dowl.  P.  C. 
690.     1  C.  M.  &  R.  19.     And  the  same  remark  applies  to  replevin  and  other  actions 
removed  from  inferior  courts.     Dod  v.  Grant,  4  A.  &  £.  485. 

Declaration  after  Summons, 

[Tentie.]     A.  B.  by  £.  F.  his  attorney  [or,  in  his  own  proper  person]  complains  Commence- 

cxf  C.  D.J  who  has  been  summoned  to  answer  the  said  A.  B.,  &c.  ^^P^^  of  de- 

claration by 

Declaration  after  Arrest,  where  the  Party  is  not  in  Custody,  summons. 

[  Venue,']    A»  B.  by  E.  F.  his  attorney  [or,  in  his  own  proper  person]  complains  The  like  of  de* 
of  C.  D.,  who  has  been  arrested  at  the  suit  of  the  said  A.  B.,  &c  cUration  on 

capUu,  where 

Declaration,  where  the  Party  is  in  Custody.  defendant  is  not 

in  custody. 
[r«nti«.]     A.  B.  by  E.  F.  his  attorney  [or,  in  his  ovm  proper  person]  complains   rj-    ,..      . 

of  C.  D.  beitig  detained  at  the  suit  of  the  said  A. B.,  In  the  custody  of  the  sheriff  defendant^shi 

[or  of  the  marshal  of  the  Marshalsea,  of  the  court  of  King's  Bench,  or  of  the  custody. 

warden  of  the  Fleet]. 

l}eelarttiion  afier  the  Arrest  of  one  or  more  Defendant  or  Dtfendants,  and  where 
one  or  more  other  Dtfendani  or  Dtfendants  shaB  have  been  served  only,  and  not 
arrested. 

[Fenue,]     A.  B.  by  E.  F.  his  attorney  [or,  in  his  own  proper  person]  complains  The  like  against 

of  C.  D.,  who  has  been  arrested  at  the  suit  of  the  sdd  A.  B.  [or,  being  detained  several,  some 

at  the  suit  of  the  said  A.  B.,  as  before']  and  of  G.  H.,  who  has  been  served  with  ^^^^^  been 

a  writ  of  capias,  to  answer  the  said  A.  B.,  &c  UH"**^  *"** 

'^     '  others  served. 

And  that  the  entry  of  pledges  to  prosecute  at  the  conclusion  of  the  declaration  No  pledges  in 

shall  in  future  be  discontinued.  «  future. 

By  Stat.  1  &  2  Vict  c.  1 10.  all  personal  actions  in  the  superior  courts  are  to  be  commenced 
by  writ  of  summons.  The  declaration,  if  not  entitled  in  the  proper  court,  can  be  set 
aside,  but  it  cannot  be  demurred  to  as  irregular.  Neol  v.  Bichardvm,  2  Dowl.  P.  C.  89. 
The  declaration  must  correspond  with  the  writ ;  for  if  it  do  not,  it  may  be  set  a<«ide, 
though  it  cannot  be  demurred  to.  Marthail  v.  Thomas,  ibid.  SOS.  Thompton  v.  Diau, 
1  C.&M.  768.  Edwards r.Dignam,  S  C.&  M.346.  8  Dowl.  P.C  240.  JOngv.  Stef. 
fngton  {Bart,),  1  C.  &  M.  363.  1  Dowl.  P.  C.  686.  If  the  writ  be  in  case,  the  decla- 
ration may  be  in  trover  (  Bate  y.  Bolton,  4  Dowl.  P.  C.  16a) ;  but  a  writ  in  case  will 
not  support  a  declaration  in  assumpsit.  Gumming  v.  Elwin,  5  Scott,  149.  3  Bing. 
N.  C.  882.  Barker  v.  Weedon,  1  C.  M.  &  R.  396.  4  Tyrw.  860.  ;  vide  Moore  v. 
Archer,  4  Dowl.  P.  C.  214.     Rotton  v.  Jefiry,  2  ibid.  637. 

16.  It  is  ordered,  that  the  writ  of  capias  and  distringas,  which  shall  hereafter 
be  issued  out  of  the  superior  courts  of  law  at  Westminster  into  the  counties  pala* 
tine  of  Lancaster  or  Durham,  shall  be  directed  to  the  chancellor  of  the  county 
palatine  of  Lancaster,  or  his  deputy  there,  or  to  the  bishop  of  Durham^  or  his 
ebanceUor  there,  and  shall  be  in  the  following  form : — 

[Forms  of  the  writs  of  capias  and  distringas  are  then  given,  but  the  form  of  capias  has 
been  aboUsbed  by  stU.  1  &  2  Vict  c.  1 10.] 
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H.T.  3Witx.4. 

1833. 

Rule  or  order 
to  return  capiat 
expiring  in  va. 
cation»  with 
ctp$  corpus 
returneil. 

Judge's  order  to 
issue  to  bring 
in  the  body  by 
putting  in  and 
perfecting  baii. 


TT.  3  Will.  4. 
1833. 

Prisoners  to  be 
declared  against 
before  the  end 
of  the  next  term 
after  arrest, 
detainer,  or 
render,  on 
entering  an 
appearance, 
unless  time 
given. 


Prisoners  to 
plead  in  like 
manner  as 
other  defend- 
ants. 

In  actions 
of  debt  on  re- 
cognisance of 
bail,  they  may 
stay  proceed- 
ings on  pay- 
ment of  costs  of 
writ,  if  they 
render  the 
principal  witb- 
in  fourteen 
days  after 
service  of 
process. 


V.  Hilary  Term^  S  Will.  4.  1833. 

It  is  ordered,  that  in  case  a  rule  of  court  or  judge's  order  for  retaniiag  i 
bailable  writ  of  capias  shall  expire  in  vacation,  and  the  sheriff  or  other  olca 
having  the  return  of  such  writ  shall  return  eepi  eorpiu  tiiereon,  a  judge's  oider 
may  thereupon  issue,  requiring  the  sheriff,  or  other  officer,  within  the  like  nomber 
of  days  after  the  service  of  such  order,  as  by  the  practice  of  the  court  u  presciibed 
with  respect  to  rules  to  bring  in  the  body  issued  in  term,  to  bring  the  defeiuli&t 
into  court,  by  forthwith  putting  in  and  perfecting  bail  above  to  the  actioQ ;  tad 
if  the  sheriff  or  other  officer  shall  not  duly  obey  such  order,  and  the  same  sfaill 
have  been  made  a  rule  of  court  in  the  term  next  following,  it  shall  not  be  moo-  ' 
sary  to  serve  such  rule  of  court,  or  to  make  any  fresh  demand  thereon,  but  m 
attachment  shall  issue  forthwith  for  disobedience  of  such  order,  whether  die  bd 
shall  or  shall  not  have  been  put  in  and  perfected  In  the  meantime. 

In  Rex  V.  Bttex  {Sheriff of)  (1  M.  &  W.  720. )  Mr.  Baron  Alderson  said,  *<  We  ooght  fs 
assimilate,  as  far  as  possible,  the  practice  in  vacation,  to  that  which  prevsiled  in  tem 
before  I  M.  T.  3  Will.  4."  « In  term  the  sheriff  has  notice  of  the  piaintifri  in. 
tention  to  proceed  against  him  by  the  rule  for  the  attachment ;  and,  in  vscatioo,  if  (he 
plaintiff  means  to  make  the  sheriff  liable  for  intermediate  damages  in  conseqocDceoC 
his  default,  he  should  give  the  sheriff  notice  to  that  effect,  and  then  should  Rceive  sod 
damages  as  may  occur  between  that  notice  and  the  notice  which  tbe  sheriff  mvitgive 
when  the  defect  has  been  cured.  Tbe  expense  of  the  notice  to  the  sheriff  wiU  be  pat 
of  the  costs  of  tfa*  attadmienft  obtained  against  the  dwriff  in  the  next  tanD."  Y^kt 
etiam  Begma  v.  MdiUaex  (Sheriff  of)^  3  M.  &  W.  64. 

VI.  Tbinity  Term,  3  Will.  4.  1833. 

1.  It  is  ordered,  that  in  all  cases  in  which  a  defendant  shall  have  ben,  or 
shall  be  detained  in  prison  on  any  writ  of  capias  or  detainer,  under  stat  2  \l^i 
c.  39.,  or,  being  arrested  thereon,  shall  go  to  prison  for  want  of  bail,  and  in  tU 
cases  in  which  he  shall  have  been,  or  shall  be,  rendered  to  prison  before  dedtn- 
tion,  the  plaintiff  in  such  process  shall  declare  against  such  defendant  before  the 
end  of  the  next  term  after  such  arrest,  or  detainer,  or  render,  and  notice  thereof, 
otherwise  such  defendant  shall  be  entitled  to  be  discharged  from  such  arrot  or 
detainer,  upon  entering  an  appearance  according  to  the  form  set  forth  in  titsL 
2  Will.  4.  c  39.  Sched.  No.  2.,  unless  farther  time  to  declare  dudl  have  bees 
given  to  such  plaintiff  by  rule  of  court  or  order  of  a  judge. 
Stat.  1  &  S  Vict.  c.  1 10.  has  repealed  this  rule. 

S.  It  is  ordered,  that,  from  the  present  day,  in  all  actions  against  prisoDen  is 
the  custody  of  the  marshal  of  the  Marshalsea  or  the  warden  of  the  Fleet,  or  of 
the  sheriff,  the  defendants  shall  plead  to  the  declaration  at  the  same  time,  in  die 
same  manner,  and  under  the  same  rules,  as  in  actions  against  defendants  wlio  vt 
not  in  custody. 

3.  It  is  ordered,  that  from^nd  after  the  10th  day  of  July  next,  where  the 
plaintiff  proceeds  hy  action  of  deht,  on  the  recognisance  of  bail  in  any  of  d^ 
courts  at  Westminster,  the  bail  shall  be  at  liberty  to  render  their  principal  at  any 
time  within  the  space  of  fourteen  days  next  after  the  service  of  the  process  iipfln 
them,  but  not  at  any  later  period ;  and  that  upon  such  render  being  duly  mad^ 
and  notice  thereof  given,  the  proceedings  shall  be  stayed  upon  payment  of  costs  of 
the  writ  and  service  thereof  only. 

If  a  defendant,  against  whom  a  judgment  has  been  recovered,  afterwaids  beoone  bssk- 
rupt,  and  obtain  his  certificate  wi&in  fourteen  days  of  service  of  process  upon  his  bsil 
the  bail  are  entitled,  under  the  general  rule  of  the  17th  June,  1833*  to  have  proceed- 
ings against  them  stayed,  though  no  notice  be  given  to  the  plaintiff^  or  applictfioB 
made  to  stay  such  proceedings  till  after  the  expiradon  of  tbe  fourteen  days.  In  Jbao 
V.  ElUs  (1  A.  &  £.  388.)  Lord  Denman  observed,  "  I  do  not  tfaiiik  that  it  wsi  in- 
tended by  the  general  rule  to  alter  the  effect  of  the  certificate^  or  to  present  it  £«■ 
having,  as  before,  the  same  operation  as  an  actual  render.*' 

In  calculating  the  time  tbe  intervening  Sundays  are  reckoned.     Oreswdl  v.  Oreea,  H 

East,  537. 
The  payment  of  costs  is  a  condition  upon  which  the  proceedings  arc  stayed ;  if  Ihtf 
be  not  paid,  the  plainlaff  may  proceed  in  the  action.     Hcim  v.  Wkkeomhtf  5  Dss^ 
P.  C.  328. 
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VII.  Michaelmas  Teru,  4  Will.  4.  1833.  M.T.  4 Will. 4. 

It  is  ordered,  that  where  a  defendant  is  arrested  upon  an  alias  or  pluries  capias,   ^^^' 

issued  into  another  county,  pursuant  to  the  rule  of  Michaebnas  Term,  3  Will.  4.   Defendant 

8.  7  m  the  defendant  must  put  in  bail  in  the  county  where  he  was  arrested.  '""^  P"t  in 

*^  ^  bail  in  the 

Vide  ttfUi,  884S.  Reg.  Gen.  M.  T.  3  WUL  4.  s.  6.  county  where 

arrested. 

VIII.  Hilary  Term,  4  Will.  4.  1834.  ^  ^  4WiLt.4 

It  is  ordered,  that  from  and  after  the  first  day  of  Easter  Term  next  inclu-  1BS4. 

me,  the  following  rules  sha]l  be  in  force  in  the  courts  of  King's  Bench^  Com-  Fiasr  Gbwekal 

mon  Pleasy  and  Exchequer  of  Pleas^  and  courts  of  error    in  the  Exchequer  Rules  and 

Chamber.  Regulations. 

1.  No  demurrer^  nor  any  pleading  subsequent  to  the  declaration,  shall  in  any  '^i^^re  demur- 
case  be  filed  with  any  officer  of  the  court,  but  the  same  shall  always  be  delivered  ""  ™"*5  ^ 
between  the  parties.  ^*^'*"«^; 

2.  In  the  margin  of  every  demurrer,  before  it  is  signed  by  counsel^  some  matter  ^^^*J[*|!'?1 
of  law  intended  to  be  argued  shall  be  stated ;  and  if  any  demurrer  shall  be  de-  ^'^^ 
livered  vrithout  such  statement,  or  with  a  frivolous  statement,  it  may  be  set  aside 

as  irregular  by  the  court  or  a  judge,  and  leave  may  be  given  to  sign  judgment 
«8  for  want  o£  a 


The  court  will  not  set  aside  a  demurrer  as  frivolous,  when  the  point  raised  fairly  admits 
of  argument.    Dalton  v.  M'Intyre,  1  Dowl.  P.  C.  N.  S.  76. 

This  rule  comprehends  special  as  well  as  general  demurrers,  although  the  grounds  of 
demurrer  may  be  specially  assigned  in  special  demurrers.  If  it  be  inserted  in  the 
margin  of  a  special  demurrer,  that  the  points  intended  to  be  argued  are  those  specially 
assigned,  it  will  be  sufficient.  Lindus  ▼.  Poundy  2  M.  &  W.  240.  5  Dowl.  P.  C  459. 
Benidge  v.  Priestly^  ibid.  306.  Specific  grounds  must  be  alleged  in  a  general 
demurrer.  It  is  not  requisite  to  point  out  the  objections  upon  which  a  party  relies, 
if  there  be  many  objections  {Whitmore  v.  NicAolls,  ibid.  521.);  but  a  general  alle- 
gation, that  the  plea  contains  no  answer  to  the  action  will  be  insufficient  Ross  ▼. 
Bobeson,  3  ibid.  779.  If  an  irregularity  occur,  a  motion  should  be  made  to  set  aside 
the  demurrer,  otherwise  the  objection  cannot  be  taken  on  the  argument.  Lacxy  v. 
Umbers,  ibid.  782.  To  constitute  a  *<  frivolous  statement,"  the  objection  must  be 
clearly  and  beyond  dispute  against  the  party  who  takes  it.  TyndaU  v.  UUeshome^ 
3  Dowl.  P.  C-  2.  UndershiU  v.  Fuller,  5  Tyrw.  392.  Walker  ▼.  Catley,  5  Dowl. 
P.  C  592.    Chevers  v.  Parkmgton,  6  ibid.  75. 

This  rule  does  not  apply  to  revenue  cases.  Rex  v.  WooUett,  2  C.  M.  &  R.  256.  5  Tyrw. 
786. 

The  court  refused  to  set  aside  a  demurrer  as  being  frivolous,  the  cause  of  demurrer 
being,  that,  in  debt  on  a  promissory  note,  it  did  not  appear,  that  the  words  '*  value  re- 
ceived** were  in  the  note.  Cretwell  v.  Crisp,  2  Dowl.  P.  C.  635.  And  where  a  plea  bad 
been  demurred,  to  because  it  was  dated  1832  instead  of  1833,  the  court  ordered  the 
demurrer  to  be  set  aside  with  costs,     Neal  v.  Rickardson,  ibid.  89. 

A  defendant,  after  having  had  time  to  plead,  demurred  to  the  declaration,  which  was  in 
debt  on  a  bill  of  exchange  with  the  common  county  in  this  form  :  —  *<  Tbe  defendant 
by  his  attorney  says,  that  the  declaration  is  not  sufficient  in  law ;  and  also,  that  an 
action  of  debt  will  not  lie,  and  that  the  bill  should  have  been  stated  to  be  for  value  r^ 
ccived : "  —  It  was  held,  that  the  plaintiff  was  not  justified  in  signing  judgment  as  upon 
a  sham  demurrer.     Lyons  v.  Cohen,  3  ibid.  243. 

If  a  demurrer  be  frivolous,  and  a  motion  be  made  to  set  it  aside,  the  court  will 
grant  "  a  rule  for  that  purpose  to  be  absolute,  unless  cause  is  shewn  on  a  particular 
day.'*    JRnnear  V,  Xeane,  ibid.  154. 

A  rule  nut  for  setting  aside  a  demurrer  as  being  frivolous,  should  be  drawn  up  on  read- 
ing the  pleadings.     Howorth  v.  Httbbersty,  ibid.  455. 

Provided,  that  the  party  demurring  may^  at  the  time  of  the  argument,  insist  Points  not 
upon  any  further  matters  of  law,  of  which  notice  shall  have  been  given  to  the  ■••*«dinay  be 
court  in  the  usual  way.  "^" 

The  usual  way  of  giving  notice  to  the  court  of  the  points  to  be  argued  was,  before  this 
rule,  by  stating  them  in  the  margin.  If  this  be  not  done,  the  point  cannot  in  strict- 
ness be  taken.  Darling  v.  Gwmey,  2  Dowl.  P.  C.  101.  Bayley  v.  Homan,  3  Scott, 
384.  Brogden  v.  Marriott,  2  Bing.  N.  C.  479.  If,  however,  the  point  be  open  on 
general  demurrer,  the  court  will  dispose  of  it  without  argument,  or  in  their  dis- 
cretion postpone  the  case,  that  the  point  may  be  stated.  Parker  v.  Riley,  3  M.  &  W. 
230.    Jervis's  New  Rules,  106. 
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11.  T.  4W1L1.4.       s.  No  nile  for  joinder  in  demurrer  slull  be  required^  bat  the  perty  danninf 
^^^'  may  demand  a  joinder  in  demanrer,  and  the  opposite  party  shall  be  boond,  widu 

No  rule  to  join    ^^^^  ^^  ''^^  "^^  demand  to  deliver  the  same^  otherwise  judgment. 

in  demurrer.  Vide  pott,  2859»  Reg.  Gen.  H.  T.  4  Will.  4.  R.  S.  s.  14.  for  the  form  of  a  jander  in  di^ 

murrer.  If  either  p^rty  obtein  •  rule  which  operates  ssaelayof  pncccdiiigsiAcrAr 
time  for  joining  a  demurrer  has  eipired,  hut  before  judgment  is  signed,  he  has  the  whale 
of  the  day  on  which  that  rule  is  discharged  to  join  in  demurrer.  Jerria's  New  Rnlo, 
106. 
Hie  term  of  rejoining  gratis  does  not  extend  to  a  joitider  in  demurrer.  "  There  is  poi 
reason  in  this,  for  a  party  may  want  time  to  consider  the  Uw  before  he  joins  in  it- 
murrer,  though  he  can  join  issue  to  the  country  without  considcvataoD.**  Pcrcsb 
in  Jones  v.  ITey,  2  C.  &  M.  S40. 
Although  a  defendant  be  under  terms  to  rejoin  grtUis,  and  take  ^ort  notice  of  trial,  tht 
plaintiff  cannot  sign  judgment  of  non  pros,  fur  want  of  a  rejoinder,  unlen  a  deaasd 
for  that  purpose  hu  been  made.     Seaton  ▼.  £3eey,  3  Dowl.  P.  C.  537. 

Joinder  need  4.  To  a  joinder  in  demurrer  no  signature  of  a  seijeant^  or  other  oonniel, 

not  be  signed,     y^e  necessary^  nor  any  fee  allowed  in  respect  thereof 

Vide  Archbold  t.  Smiih,  1  M.  &  W.  74a 

Issue  and  de- 
murrer how 
made  up. 


Special  case  and 
demurrer  set 
down  witliout 
conciliuTn* 


Paper  books 
how  delivered. 


The  number  of 
the  roll  must 
be  stated  in  the 
margin  of  a 
plea  of  judg- 
ment recovered. 


5.  The  issue,  or  demurrei*  book,  shall,  on  all  occasions,  be  made  up  by  the  nitor, 
his  attorney  or  agent,  as  the  case  may  be,  and  not,  as  heretofore,  by  any  officer 
of  the  court. 

6.  No  motion,  or  rule  for  a  eoncfjtifm,  shall  be  required  ;  but  demumn,  ■ 
well  as  all  special  cases  and  special  verdicts,  shall  be  set  down  for  sigameDt,  it 
the  request  of  either  party,  with  the  clerk  of  the  rules  in  the  King's  Bendund 
Exchequer  and  a  secondary  in  the  Common  Pleaa,  upon  payment  of  aftetf 
one  shilling,  and  notice  thereof  shall  be  given  forthwith  by  sndi  party  to  the  «p- 
posite  party. 

A  suflSdent  notice  of  the  case  having  been  set  down,  must  be  given  for  the  opposite  patr 
to  prepare  for  the  argument  (Britten  v.  Britten,  9  Dowl.  P.  C.  SS9.) ;  but  if  tbedr- 
murrer  be  for  delay,  the  court  will  permit  it  to  be  set  down  for  argument,  eves  « 
the  last  day  of  term.  Wilson  v.  Tucker,  ibid.  83.  Cooper  v.  ffaurks,  I  C&li\9. 
If  a  dvmurrer  be  set  down  for  argument  previously  to  a  joinder  in  demomer,  tbe 
opposite  party  will  not  receive  the  costs  of  his  appearance,  because  the  case  dM{k 
set  down  cannot  be  argued,  there  being  no  joinder  in  demurrer.  Howortk  v.  HiMerij, 
S  ibid.  45. 

7.  Four  clear  daya  before  the  day  appointed  for  aigoment,  the  plontif 
shall  deliver  copies  of  the  demurrer  book,  special  case,  or  spedsl  veidict,  to 
the  lord  chief  justice  of  the  King's  Bench  or  Common  Fleas,  or  lord  chief 
baron,  as  the  case  may  be,  and  the  senior  judge  of  the  court  in  which  the 
action  is  brought,  and  the  defendant  shall  deliver  copies  to  the  other  two 
judges  of  the  court  next  in  seniority ;  and  in  default  thereof  by  either  party,  die 
other  party  may,  on  the  day  following,  deliver  such  copies  as  ought  to  hive  beei 
so  delivered  by  Uie  party  making  default ;  and  the  party  making  default  sludl  doC 
be  heard  until  he  shall'  have  paid  for  such  copies,  or  deposited  with  the  ckrkof 
the  rules  in  the  King's  Bench  and  Exchequer,  or  the  secondary  in  the  CoounoB 
Pleas,  as  the  case  may  be,  a  sufficient  sum  to  pay  for  such  copies. 

It  is  too  lale  to  deliver  paper  books  on  Saturday  evening  for  an  argument  on  Mflodiy 
morning.    Darker  v.  Darker,  2  Dowl.  P.  C.  88. 

If  a  party  seek  to  make  hu  opponent  pay  the  cost  of  copies  of  demurrer  books  puisosBt » 
this  rule,  he  must  deliver  them  on  the  day  after  the  time  for  his  opponent's  ddivcmg 
them  expires.  It  is  no  ground  of  demurrer  to  a  declaration  in  an  action  bf  tf 
attorney,  that  he  seeks  to  recover  for  <* materials"  supplied  by  him  to  his  diort- 
Fisher  v.  Snow,  3  ibid.  S7.  If  one  side  neglect  to  deliver  his  demurrer  boob  tt»  ikt 
judges,  the  other  side  should  do  so  for  him,  and  then  he  will  be  entitled  to  jodgBKSii 
but  otherwise  the  case  will  be  struck  out.    Abraham  v.  Cook,  ibid.  21 5. 

**  If  the  fifth  judge  should  require  a  copy  of  the  paper  book,  be  would  obtain  it  flan  sat 
of  the  other  judges,  as  might  be  arranged  between  them.**    Ber  Bstlesoo  J.  I D^ 

P.  csa 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered  in  anodierooarf} 
he  shsU,  in  the  margin  of  such  plea,  state  the  date  of  such  judgment;  and  if  m^ 
judgment  ahall  be  in  a  court  of  record,  the  number  of  the  roll  on  which  sk^ 
proceedings  are  entered,  if  any ;  and  in  default  of  his  so  doing,  the  pbinof  ^ 
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be  ftt  liberty  to  sign  judgment  at  for  want  of  a  plea ;  and  in  case  the  same  be  H.T.  4Will«4. 
falsely  stated  by  the  defendant,  the  plaintiff^  on  producing  a  certificate  from  the         ^^^^■ 
pit>per  officer,  or  person  having  the  custody  of  the  records  or  proceedings  of  the  ~~" 
court  where   such  judgment  is  alleged  to  be  recovered,  that  there  is  no  such 
record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at  liberty  to  sign  judg. 
ment  as  for  want  of  a  plea  by  leave  of  the  court  or  a  judge. 

Upon  an  issue  of  nul  tiel  record^  the  plaintiff  gave  notice  to  the  defendant  to  produce  tbe 
record,  and  upon  bis  neglect  to  do  soi,  moved  for  judgment.  The  court  held  the  notice 
to  be  irregular,  and  refused  tbe  rule.  Begbie  v.  GretwiUef  3  Dowl.  P.  C.  502.  A 
four-day  rule  should  have  been  given.  Tbe  court  refused  to  set  aside  a  plea  of  judg- 
ment recovered,  ou  an  affidavit  of  its  being  totally  false,  though  there  did  not  remain 
time  for  the  plaintiff  to  get  judgment  in  the  term,  be  having  neglected  to  take  the  regu- 
lar steps  for  that  purpose  in  the  earlier  part  of  the  term.  fbo£?  v.  Sailer,  I  Dowl.  P.  C. 
398.     SC.  &J,85.     8  Xynr.  139. 

This  rule  does  not,  seemingly  (ted  ^tuere),  apply  to  a  plea  of  judgment  recovered  against 
an  administrator.     Power  v.  Izod,  I  Bing.  N.  C.  304. 

9*  No  writ  of  error  shall  be  a  svpertedeat  of  execution,  until  service  of  the  notice  No  writ  of 
ftf  the  allowance  thereof,  containing  a  statement  of  some  particular  ground  of  error  ^"^i*  to  be  a 
intended  to  be  argued:  Pbovidbo,  that  if  the  eiitir  stated  in  such  notice  shall  appear  '»P^^f'»»of 
to  be  frivolous,  &  court,  or  a  judgt  upon  summons,  may  order  execution  to  issue.  *^'^^^^"* 

TWs  rule  does  not  apply  to  errort  in  facL     Levy  v.  Prke,  S  M.  &  W.  533.     A  defend-   jj!^f!^i^ 
ant  cBiinot  Men  prot,  his  own  writ  of  error,  except  on  payment  of  costs.     WiBnnton  v.   |^  frimlmM 
MaBn,  I  Dowl  P.  C.  688.     Where  tbe  attorneys  of  both  parties  agree  to  be  bound  by        ^^^^^^ 
the  judgment  of  the  court  on  demurrer,  neither  party  can  bring  a  writ  of  error  i^pon 
that  judjrment    Broum  v.  GranvUle  (Jx)rrf),  8  ibid.  796. 

A  notice  of  tbe  allowance  of  a  writ  of  error  in  an  acticHi  of  slander,  stating  the  grtyunds' 
of  error  to  be,  that  the  declaration  and  every  count  thereof  is  bad,  the  words  not 
being  actionable  without  special  damage,  an4  the  innuendoes  bad  in  law,  sufficiently 
complies  with  this  rule.    Bobinton  v.  .Day,  ibid.  501. 

Where  the  parties  on  the  trial  of  an  action  for  several  penalties,  agree  that  a  verdict 
shall  be  given  for  one  only,  the  defendant  undertaking  not  to  repeat  the  act  complained 
of,  and  &e  plaintiff  that,  unless  he  does  so,  execution  shall  not  issue,  it  is  an  implied 
term  (nothing  to  the  contrary  being  expressed),  that  the  defendant  shall  not  bring  error ; 
and,  if  he  do  so,  the  court  will  quash  the  writ,  as  issued  against  good  faith.  ApO' 
thecarief  Company  v.  Harriton^  18  A.  &  E.  648. 

By  Stat  1  Will.  4.  c.  70.  s.  8.  no  writs  of  error  upon  any  judgment  given  by  any  of  tbe 
courts  shall  hereafter  be  made  returnable  only  before  the  judges  or  judges  and 
barons,  as  the  case  may  be,  of  the  two  other  courts  in  tbe  Exchequer  Chamber. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  necessary,  but  the  No  rule  to 
jpbtintiff  in  error  shall,  wiUiin  twenty  days  after  the  allowance  of  the  writ  of  error,  certify  and 
get  the  transcript  prepared  and  examined  with  the  clerk  of  the  errors  of  the  *<^n*c"^- 
court  in  which  the  judgment  is  given,  and  pay  the  transcript  money  to  him ;  in 
default  whereof  the  defendant  in  error,  his  executors  or  administrators,  shall  be  at 

Hberty  to  sign  judgment  of  non  proi.  The  derk  of  the  errors  shall,  after  pay* 
ment  of  the  transcript  money,  deliver  the  writ  of  error,  when  returnable,  with  the 
transcript  annexed,  to  the  derk  of  the  errors  of  the  court  of  error. 

11.  No  rule  to  allege  dimintition,  nor  rule  to  assign  errors,  nor  9cirBfachi  quare  Where  no  rule 
eofeeuUcnem  non,  shall  be  necessary*  in  order  to  compd  an  assignment  of  errors,  but,  to  allege  dimi- 
within  eight  days  after  the  writ  of  error,  with  the  transcript  annexed,  shall  hare  been  ^^^^^  ^^  rule 
delivered  to  the  derk  of  the  errors  of  the  court  of  error,  or  to  the  signer  of  the  writs  J^j^^^J^"' 
in  the  King's  Bench,  in  cases  of  error  to  that  court,  or  within  twenty  days  after  the  ^^^«e^v<t<>- 
aUowance  of  the  writ  of  error,  in  cases  of  error,  coram  nobis  or  coram  vobis,  the  plain-  nem  non,  is 
tiir  in  error  shall  assign  errors ;  and  on  failuro  to  assign  errors,  the  defendant  in  er-  requisite. 
ror,  his  executors  or  administrators,  shall  be  entitled  to  sign  judgment  of  non  prot. 

If  an  infiuit  assign  by  an  attorney  for  error,  coram  nobis,  that  he  has  improperly  appeared 
in  tbe  action  by  attorney  instead  of  guardian,  it  ia  not  a  mere  irregularity,  but  a  ground 
of  error ;  still  the  ooart  will,  on  application,  set  the  assignment  aside,  and  allow  the 
plaintiff  in  error  to  assign  by  guardian.     Beven  v.  Cheshire,  S  Dowl.  P.  C.  70. 

12.  The  assignment  of  errors,  and  subsequent  pleadings  thereon,  shall  be  deli-  Proceedings  in 
vflved  to  the  attorney  of  ihe  opposite  party,  and  not  filed  with  any  officer  of  the  ®"^''  ^  be 

g^Mirt.  delivered,  not 

^^^  filed. 

Id.  No  teiro  facias  ad  audicndum  errores  ahall  be  necessary  (unless  in  case  of  v.      •  fi,  ad 
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H.T.  4W1LL.4* 
1834. 

audiendum 
crrorei  requisite. 

Joinder  in  error 
within  twenty 
days. 

Where  twenty 
days  expire 
after  10th 
August. 

Not  to  apply 
to  writs  of 
error  to  rererse 
fines,  &c. 

Setting  down 
case  for  argu* 
ment. 

Delivery  of 
error  books. 


Proceedings  in 
error  need  not 
be  entered 
before  argu- 
ment. 


When  notice  of 
taxing  not  ne- 
cessary. 


Repassing  lud 
prhu  Ttcordf 
abolished. 


Writs  of  trial 
to  be  scaled 
only. 


a  change  of  parties) ;  but  the  pUuntiff  in  error  may  demand  a  joinder  in  error  or' 
jdea  to  the  asngnment  of  errors,  and  the  defendant  in  errcM-,  hia  ezecabifo  or 
administraton,  ahall  be  bonnd*  within  twenty  days  after  aach  demand,  to  ddiver  a 
joinder  or  plea,  or  to  demnr,  otherwise  the  judgment  shall  be  reTeraed. 

Provided,  that  if,  in  any  case  the  time  allowed,  as  hereinbefore  mentioiied,  for 
getting  the  transcript  prepared  and  examined,  for  aisigning  emrs,  or  for  ddhrcr- 
ing  a  joinder  in  error,  or  plea,  or  demurrer,  shall  not  have  expired  before  the  lOdi 
day  of  August  in  any  year,  the  party  entided  to  such  time  shall  have  the  like  time, 
for  the  same  purpose,  after  the  24th  day  of  October,  vrithout  reckoning  any  of  tke 
days  before  the  12th  of  August. 

Provided,  alio,  that  in  all  cases  such  time  may  he  extended  by  a  judge's  order. 

Provided,  also,  that  in  all  cases  of  writs  of  error  to  reverse  fines  aad  nommoB 
recoveries,  a  scire  facias  to  the  terre-tenants  shall  issue  as  heretofore. 

14.  ^When  issue  in  law  is  joined,  either  party  may  set  down  the  case  fo 
argument  vrith  the  derk  of  the  errors  of  the  court  of  error,  or  the  derlc  of  the 
rules  in  the  Kingf's  Bench  as  the  case  may  require,  and  forthwith  ^ve  notice 
in  writing  thereof  to  the  other  party,  and  proceed  to  argument  in  like  manna  u 
on  a  demurrer,  widiout  any  rule  or  motion  for  a  concUium. 
.  15.  Four  dear  days  before  the  day  appointed  fbr  argument,  die  phiBtf 
in  error  shall  deliver  copies  of  the  judgment  of  the  court  bdow,  and  of  Ae 
assignment  of  errors,  and  of  the  pleadings  thereon,  to  ihe  judges  of  die  Kmg^s 
Bench,  on  vn'its  of  error  from  die  Common  Pleas  or  Exchequer,  and  to  de 
judges  of  the  Common  Pleas,  on  writs  of  error  from  the  King's  Bench  ;  and  the 
defendant  in  error  sbaU  deliver  copies  thereof  to  the  other  judges  of  the  court  of 
Exchequer  Chamber,  before  whom  die  casfe  is  to  be  heard;  and  in  defink 
by  either  party,  die  other  party  may  deliver  such  books  as  ought  to  have  been 
delivered  by  the  party  making  default,  and  the  party  making  default  shaB  not 
be  heard  until  he  shall  have  paid  for  such  copies,  or  deposited  with  the  deik  of 
the  errors,  or  the  derk  of  die  rules  in  the  King's  Bench  (as  the  case  maj  he},  a 
suffident  sum  to  pay  for  such  copies. 

If  a  plaintiff  in  error  do  not  deliver  his  paper  books  in  due  time*  and  the  ddendantia 
error  delivers  them,  the  latter  is  entided  to  judgment.  Bat  ▼.  iVtor,  8  DvmL 
P.  C.  189. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  necessary  hefine 
setting  down  the  case  for  argument ;  but  after  judgment  shall  have  been  grven  ia 
the -court  of  errors  in  the  Exchequer  Chamber,  dther  party  shall  be  at  lihet^ 
to  enter  the  proceedings  in  error  00  the  judgment  roll  remaining  in  the  eowi 
below,  on  a  certificate  of  a  derk  of  the  errors  of  the  Exchequer  Chamber  of  the 
judgment  given,  for  which  a  fee  of  Ss.  4kL,  and  no  more,  shall  be  charged. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  anj  case  where  the 
defendant  has  not  appeared  in  person,  or  by  his  attorney  or  guardian^  nocwitb- 
standing  the  general  rule  of  Trinity  Term,  1  WilL  4.  a.  12. 

Nor  is  any  notice  of  tanng  ncce«ary,  where,  by  the  practice  of  the  courta, 
not  be  taxed ;  as  where  the  only  costs  for  which  judgment  was  signed, 
included  in  the  cognovit,  and  the  costs  of  signing  judgment,  it  watf  hdd,  not 
to  give  the  notice  required.  The  rule  cannot  apply  to  cases  where  no 
is  necessary.  In  the  case  of  a  warrant  of  attorney,  it  is  not  necessary  to  tax  the 
of  signing  judgment,  because  they  are  a  fixed  sum  which  cannot  be  reduced  ;  and  the 
like  observation  applies  to  the  costs  of  signing  judgment  on  aigmomtp  where  the  cms% 
of  the  action  are  included  in  the  instrument,  GrifflUkav^  lAfterrndgfia  S  DowL  P.C 
14S.     Chamock*s  New  Rules,  ISO. 

18.  It  shaU  not  be  necessary  to  repass  any  nt«t  prius  record  which  ahall  hstwe 
been  once  passed,  snd  upon  which  the  fees  of  passing  shall  have  been  paid ;  smA 
if  it  shall  be  necessary  to  amend  the  day  of  the  teste  and  return  of  the  4Ultfim§as 
or  habeas  corpora,  or  of  the  dause  of  nisi  prius,  the  same  may  be  dme  by  the 
order  of  a  judge  obtained  on  an  apptieation  eapart^ 

19.  Writa  of  trial  diaH  be  saoled  only,  and  not  signed* 

rtdfstat.  S  &  4  WilL  4.  c.  48.  s.  17.    Reg.  Qen.  H.  T.  4  WilL  4.  R.  9.  Scfacd.  Na.  JL 
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20.  Bidier  party^  after  plea  pleaded,  and  a  naaonable  tim«  before  trials  may  H.T.  4Wiil.4. 
give  notiee  to  the  oilier^  either  in  town  or  oountry,  ia  the  form  hereto  annexed^  ^^^^' 

Totaktd  A.,  or  to  the  liJee  effect,  of  his  intention  to  adduce  in  eyidenoe  certain  Proof  of  docu- 
written  or  printed  documenta ;  and  unless  the  adverse  party  shall  consent  by  menti. 
indonenient  on  such  notice^  within  forty-eight  hours^  to  make  the  admission 
specified*  the  party  requiring  such  admission  may  call  on  the  party  i«^|nised  by 
summons  to  shew  cause  before  a  judge  why  he  should  not  consent  to  such 
admisaion^  or,  in  case  of  refusal,  be  sulject  to  pay  the  costs  of  proof;  and  unless 
tile  party  required  shaU  expressly  consent  to  make  such  admission,  the  judge 
shall,  if  he  think  the  application  reasonable,  make  an  order,  that  the  costs 
of  proving  any  document  specified  in  the  notice,  which  shall  be  proved  at  the 
tiial  to  the  satisfaction  of  the  judge  or  other  presiding  officer,  certified  by 
his  indorsement  thereon,  shall  be  paid  by  the  party  so  required,  whatever  may  be 
the  result  of  the  cause. 

Ptavided,  that  if  the  judge  shall  think  the  application  unreasonable,  he  shall 
indorse  the  summons  accordingly. 

Provided,  also,  that  the  judge  may  give  such  time  for  inquiry  or  examination 
of  the  documents  intended  to  be  ofibred  in  evidence,  and  give  such  directions  for 
inspection  and  examination,  and  impose  such  terms  upon  the  party  requiring  the 
admission,  as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  judge  shall  order  the 
same  to  be  made. 

The  court  has  not  jurisdiction  under  the  foregoing  rule  to  order  the  admiMion  of 
documents.  Smith  v.  Bird,  3  Dowl.  P.  C.  641.  Application  mutt  be  made  to  a  judge 
at  cbamben. 

In  an  action  by  the  coroner  of  the  county  of  Lancaster  for  disturbance  in  his  office,  the 
plea  set  forth  a  charter  granted  by  the  crown  to  the  borough  of  Manchester,  pur- 
suant to  Stat.  1  Vict.  c.  78.  s.  49.,  and  the  issue  in  the  cause  was,  whether 
the  petition  for  such  charter,  was  the  petition  of  the  inhabitant  householders  of  the 
borough,  and  whether  the  charter  was  accepted  by  them.  The  defendant  had 
witnesses  in  attendance  at  the  trial,  to  prove  the  genuineness  of  the  signatures  to  the 
original  charter,  which  was  lodged  at  the  Privy  Council  Office :— It  was  held,  that  the 
charter  was  a  document  which  the  defendant  ought  to  give  a  notice  to  admit  and 
inspect,  within  the  rule  of  H.  T.  4  Will  4.  s.  20.,  and  that  not  having  done  so,  he 
was  not  entitled  to  the  costs  of  the  witnesses  as  above  mentioned.  That  rule  extends  to 
every  document  which  a  party  proposes  to  adduce  in  evidence,  and  is  not  confined 
to  documents  in  his  custody  or  control.  EutUr  v.  Chapman,  8  M.  &  W.  388. 
1  Dowl.  P.  C.  N.  S.  118. 

If  an  indorsement  he  made  on  a  deed  after  its  execution,  the  defendant  is  not  en- 
titled to  a  copy  of  that  indorsement  on  oyer,  although  it  be  admitted,  that  it  may  alter 
the  efiect  of  the  deed.     Smith  v.  Goldiworthy,  ibid.  288. 

No  costs  of  proving  any  written  or  printed  document  shall  be  allovred  to  any  Costs, 
party  who  shall  have  adduced  the  same  in  evidence  on  any  trial,  unless  he  shall 
have  given  such  notice  as  aforesaid,  and  the  adverse  party  shall  have  refused  or 
n^^Iected  to  make  such  admission,  or  the  judge  shdl  have  indorsed  upon  the 
aontimons,  that  he  does  not  think  it  reasonable  to  require  it. 

A  judge  may  make  such  order  as  he  may  think  fit  respecting  the  costs  of  the 
application,  and  the  costs  of  the  production  and  inspection,  and  in  the  absence  of 
a  special  order  the  same  shall  be  costs  in  the  cause. 


^•1 

>  A.  B.  V.  C.  D. 


cuments. 


Farm  of  Notice  rtferred  to.  Form  of  notice 

to  produce  do- 
A. 

In  the  K.  B. 

C.  P. 

or  Exchequer. 

Take  notice,  that  the  pUdntifi^  [or  defendant^  in  this  cause  proposes  to 
adduce  in  evidence  the  several  documents  hereunder  specified,  and  that  the 
same  may  be  inspected  by  the  defendant  [or  plaintiff,^  his  attorney  or  agent, 

at  — *,  on  ,  between  the  hours  of  ^— ,  and  that  the  defendant  [or 

plaintiff^  will  be  requued  to  admit  that  such  of  the  said  documents  as  are 
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VLV,  4W1L1.4.  herein  gpecified  to  be  originals  were  respectiTdy  written^  tig&ed,  or  exeeated  » 
'^^*  they  purport  retpectiTely  to  have  been ;  that  anch  aa  are  ^edfied  aa  eopiea,  are 

true  copies ;  and  sach  documents  aa  are  stated  to  hare  been  served,  sent,  or 
delivered,  were  so  served,  sent,  or  ddivered  respeetivdy,  saving  aUjuat  ex- 
ceptions to  the  admissibility  of  all  such  documents  as  evidence  in  tfak  csnse. 
Dated,  &c. 

O.  H.,  attorney  for  plaintiir  [or  defendant]. 
To  £.  F«,  attorney  or  agent  for  defendant  [or  pluntiff]. 

[Here  describe  the  doeumenU,  the  numner  of  d^mg  ulkkk  mag  be  ae  foOeme:  — ^ 


ORIGINALS. 


Deed  of  covenant  between  A.  B.  and  C.  D.  lit  part,   and  £.  F. 

2d  part 
Indenture  of  lease  from  A.  B.  to  C.  D. 
Indenture  of  release  between  A.  B.»  C.  D.  Ist  part,  &c. 
Letter  —  defendant  to  plaintiff 
Policy  of  insurance  on  goods  by  skip  Isabella,  on  voyage  from  Oporto 

to  Ix>ndon 
Memorandum  of  agreement  between  C  D.,  captain  of  said  ship,  and 

£.  F. 
Bill  of  exchange  for  10(M»,  at  three  months,  drawn  by  A.  B.  on  and 

accepted  by  C.  D.,  indorsed  by  £.  F.  and  G.  H. 


Ist  January,  189S. 

lat  February,  1 8S8L 
9dFebnmry,t8S8. 
lit  March,  IftSa.  1 
3d  December,  18S7^ 

let  January,  18i& 

lat  May,  18S9. 


00PIE8. 


DetcriptioD  ef  Docomeot*. 

Date. 

Origtaal  or  DopUcate,  terved,  am»«r 
daUTered,  when,  how,  and  bj  whsaB. 

Register  of  baptiam  of  A.  B.,  in  the 

1st  Jan.   ia08. 

parish  of  X. 

Letter  —  plaintiff  to  defendant 

1st  Feb.  18S8. 

Sent  by  General  Post,  2d  FA! 

1888. 

Notice  to  produce  papers 

lit  March,  18S8. 

Served  Sd  March,  1 888,  OQ  delc».. 
dant*s  attorney,  by  £.  F.  of j 

Record  of  a  judgment  of  the  court 

Trinity    Term, 

1 

1 

of   King's   Bmch,  in  an  action, 

10th  Gea  4. 

1 

J.  S.  V,  J*  N. 

1 

Letters  patent  of  King  Charlca  II.  in 

1st  Jan.  168a 

1 

the  Roils  Cbapel 

« 

1 

H.T.  4W1LL.4. 
18S4.^R.  2. 

Flbadimg 

RULSS. 

Recital  of 
S  &  4  Will.  4. 
c.  4S.  8. 1. 


IX.  Hilary  Tibv,  4  Will.  4.  1884.'-R.  8. 
Rulee  and  Reguiatume  jnireuant  to  Stat.  3^4  WiU.  4.  e.  4S.  #.  1. 

Wbereas  it  is  proyided  by  stat  3  &  4  WiVL  4.  c.  42.  s.  1.  that  the  judges  ciiht 
superior  courts  of  common  law  at  Westminster,  or  any  eight  or  more  of  them,  of 
whom  the  chiefs  of  each  of  the  said  courts  should  be  three,  should  and  miglit,  by 
any  rule  or  order  to  be  from  time  to  time  by  them  made,  in  term  or  racatioD,  at 
any  time  within  five  years  from  the  time  when  the  said  act  should  take  effect, 
make  such  alterations  in  the  mode  of  pleading  in  the  said  courts,  and  in  the  mctde 
of  entering  and  transcribing  pleadings,  judgments,  and  other  proceedings  in  actsooa 
at  law,  and  such  regulations  as  to  the  payment  of  costs  and  otherwise,  for  carry- 
ing into  effect  the  said  alterations,  as  to  them  mi^t  seem  expedient ;  whidi  mles^ 
orders^  and  regulations  were  to  be  laid  before  both  houses  of  parliament,  aa  tberan 
mentioned,  and  were  not  to  have  effect  until  six  weeks  after  the  same  should  hare 
been  so  laid  before  both  houses  of  parliament,  but  after  that  time  should  be  bind, 
ing  and  obligatory  on  the  said  courts,  and  all  other  courts  of  common  law,  and  be 
of  the  like  force  and  effect,  as  if  the  provisions  contained  therein  had  been  expresdy 
enacted  by  parliament  / 
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Provided,  that  no  such  rule  or  order  should  hare  the  effect  of  depriving  any  H.T.4W1L1..4. 
perMD  of  the  power  of  pleading  the  general  iisne^  and  of  giving  the  special  matter  ^^^^- 

in  evidence  in  any  case  wherein  he  then  was  or  thereafter  should  be  entitled  so  to  Not  to  affect 

do  by  virtue  of  any  act  of  parliament  then  or  thereafter  to  be  in  force.  the  right  of 

Vide  stats.  S  &  4  Will  4.  c.  42.  s.  1.  and  1  &  2  Vict  c  110.  s.  1.     This  rule,  generally   P>«*ding  gene- 
speaking,  only  applies  to  cases  where  the  right  of  pleading  the  general  issue  and  giring   ^  '^"®  given 
the  spe^  matter  in  evidence^  is  eipressly  permitted  by  statute.     Bamett  y.  Giouop^  ^7  *^  ^^  P"* 
1  Bing.  N.  C.  6S3.    PoUt  ▼.  Spmrrwo,  ibid.  594.    Alcock  v.  Tcufhr,  6  N.  &  M.  296.       i>am«ot. 

Eiceptions,  however,  occur  to  this  rule.  Thus,  in  an  action  by  an  apothecary  it  has 
been  holden,  upon  the  wording  of  the  Apothecaries*  Act,*  that  the  certificate  must  be 
proved,  though  the  general  issue  be  only  pleaded.  Shearwood  ▼.  Hay,  5  A.  &  E.  S8S. 
Morgan  y.  Ruddock,  4  Dowl.  P.  C.  31 1.     Wog^affi  y.  Skarpe,  8  M.  &  W.  521. 

If  the  general  issue  be  pleaded,  the  defendant  may  avail  himself  oif  every  kind  of  defence 
under  it.  Home  v.  Datwy,  4  A*  &  £.  892.  6  N.  &  M.  356.  WOU  v.  Odxf,  2  C  M. 
&  R.  128.    5  Tyrw.  725. 

A  special  plea  of  justificaticHi,  besides  the  general  issue,  will  not  now  be  allowed,  where 
the  special  matter  may,  by  statute,  be  given  in  evidence  under  the  latter  plea.  NeaU 
v.  M*Xensde,  2  Dowl.  P.  C.  702.     1  C.  M.  &  R.  61. 

These  rules  do  not  apply  to  real  or  mixed  actions.  Doe  d.  ffUHamt  v.  fFUUanu,  2  A.  & 
£.381. 

It  is  therefore  ordered^  that  from  and  after  the  first  day  of  Easter  Term  next  Commence- 

inclusive,  unless  parliament  shall  in  the  meantime  otherwise  enact,  the  following  ment  of  rules, 
rules  and  regulations^  made  pursuant  to  the  said  statute,  shall  be  in  force :  — 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled  of  the  day  of  FiasrGsNBKAL 

tlie  month  ^and  year  when  the  same  was  pleaded,  and  shall  bear  no  other  time  or  ^^^^  ^^^ 

date ;  and  every  declaration,  and  other  pleading,  shall  also  be  entered  on  the  record  ^■<>°|^ti<'"^ 

made  up  for  trial,  and  on  the  judgment  roU,  under  the  date  of  the  day  of  the  ^^^^f% 

month  and  year  when  the  same  respectively  took  place,  and  without  reference  to  ^g^j  ^^^  y^^ 

any  other  time  or  date,  unless  otherwise  specially  ordered  by  the  court  or  a  judge,  when  pleaded. 

Respecting  the  date  of  the  declaration,  vide  anii,  2845.  Reg.  Gen.  M.  T.  3  Will.  4. 
s.  15.  JFoHkmgton  v.  Wi^,  5  Dowl.  P.  C.  209.  Ikm  v.  Pievin,  ibid.  594.  Whipple 
V.  Manley,  ibid.  100.  Wight  v.  Perren,  ibid.  463.  A  plea,  though  wrongly  entitled, 
is  not  therefore  demurrable ;  the  proper  course  is  to  apply  to  amend  it  at  the  costs  of  the 
defendant.     Neal  v.  Bichardton,  2  ibid.  89. 

A  mmiHter  added  by  a  party  in  a  cause  to  his  adversary's  pleading,  does  not  require  a 
date  under  Reg.  Gen.  H.  T.  4  Will.  4.  General  Rules  and  Relations,  1.  Edden 
V.  Ward,  12  A.  &  £.  428.  A  mmiSter  is  not  a  pleading  within  that  rule.  General 
Rules  and  Regulations,  1.  Shackd  v.  Ranger,  3  M.&  W.  409.  Both  parties  will 
be  bound  at  the  trial  by  the  dates  of  the  promdings,  as  entered  on  the  record.  The 
defendant  may  avail  himself  of  a  variance  in  respect  of  them,  though  they  be  stated 
inaccurately.  Wortlwngton  v.  Wigley,  S  Dowl.  P.  C.  209.  WkUe  v.  Farrer,  2  M.  & 
\  W.  288.  5  Dowl.  P.  C.  463.  BaU  v.  Hamiet,  1  C.  M.  &  R.  575.  S  Dowl.  P.  C.  188. 
But  if  the  inaccurate  statement  be  against  his  interest,  he  ought  not  to  appear  at  the 
trial,  for  by  so  doing,  he  may  wave  the  objection.  Percmal  v.  ConneU,  S  Bing.  N.  C. 
£77.  Farwig  v.  CockerUm,  3  M.  &  W.  169.  I4fcett  v.  Tenant,  4  Bing.  N.  C.  168.  6 
DowL  P.  C.  436.  His  proper  course  is  to  apply  to  amend  the  record,  at  the  expense 
of  the  plaintiff's  attorney.  Whipple  v.  MmUmf,  1  M.  &  W.  432.  5  Dowl.  P.  C.  100. 
Jervis's  New  Rules,  115. 

S.  No  entry  of  continuances  by  way  of  imparlance,  curia  adicuari  vuU,  viee^  No  entry  of 
eoffiet  nan  mint  breve,  or  otherwise,  shall  be  made  upon  any  record  or  roll  whaU  continuances,  • 
eTer,  or  in  the  pleadings,  except  the  Jurata  ponitur  in  reepeciu,  which  is  to  be 
retained. 

Provided^  that  such  regulation  shall  not  alter  or  affect  any  existing  rules  of  Not  to  affect 
practice  as  to  the  times  of  proceeding  in  the  cause.  ^'l^Jf^^  ^ 

Provided,  also,  that  in  all  cases  in  which  a  plea  puis  darrein  continuance  is  now  P>'o<^«^oS- 
by  law  pleadable  in  Banc  or  at  Nisi  Prius,  the  same  defence  may  be  pleaded,  with  ^^JV'**" 
an  allegation,  that  the  matter  arose  after  the  last  pleading,  or  the  issuing  of  the  ^'^^^^^J'^ 
jury  process,  as  the  case  may  be. 

Provided,  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied  by  an   Affidavit  to 
affidavit,  that  the  matter  thereof  arose  within  eight  days  next  before  the  pleading  verify- 
of  such  plea,  or  unless  the  court,  or  a  judge,  shidl  otherwise  order. 

The  affidavit  will  not  be  dispensed  with  (Poweil  v.  Jkincan,  5  Dowl.  P.  C.  55a) ;  but 
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H.T.  4W1LL.4.  if  it  be  made,  the  plea,  es  it  Mcnit,  mutt  be  icccived,  tboogfa  it  mpwrtpbe  fbiM 

1834.  for  delay.   Ludiow  {CorpomHoHaf)  r.  2>^,  7  C.  &  F.  5S7.   After  an  aGben  ^{^ 

executors  had  been  referred  upon  their  plea  of  plene  adminittraoU^  they  were  aUomd 

to  plead  puxM  darrein  eontmuance  before  the  arbitrator  a  plea  of  jndgmcnt  reooreiei 

Alder  y.  Park,  cit  Jervis's  New  Rules,  116. 

b^t^^  ^  ^'  ^  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  nadd 

the^y  wbe^       ^  ^^  ^^  ^  month  and  year,  whether  in  term  or  racationy  when  ngned,  nd 
signed.  il^  i^yt  have  relation  to  any  odier  day. 

Fide  arUi,  S83S.  Reg.  Gen.  H.  T.  S  WilL  4.  a.  73. 

Nunc  pro  iustc.       Provided,  that  it  shall  be  competent  for  the  ooart,  or  a  judge,  to  order  a  judg- 
ment to  be  entered  nunc  pro  tune. 

This  prorision  applies  only  to  cases  where  the  delay  is  oocaaoned  by  act  of  die  cssrt. 
Lanman  t.  Audley  (Lord),  2  M.  &  W.  535. 

Warranu  of  4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attorney  to  n  or 

attorney  not  to    defend. 

be  entered. 

•»•«««•  Yi^  a^^^  2823.  Reg.  Gen.  H.  T.  2  WilL  4.  s.  1. 

Seveiml  counts         5.  And  whereas  by  the  mode  of  pleading  hereinafter  prescribed,  the  wfoil 

and  pleas,  where  disputed  facta,  material  to  the  merits  of  the  case^  will,  before  the  trial,  be  brao^ 

owecL  ^  ^^  notice  of  the  respective  parties  more  distincUy  than  heretofore ;  tnd  bj 

the  said  act  of  the  3  &  4  WilL  4.  c  42.  s.  23.,  the  powers  of  amendment  at  tk 

trial,  in  cases  of  variance,  in  particulars  not  material  to  the  merits  of  the  cue,  m 

greatly  enlarged. 

Several  counts  shall  not  be  allowed,  unless  a  distinct  sulgect-matter  of  c<ou 
plaint  is  intended  to  be  established  in  respect  of  each ;  nor  shall  sevenl  pte,  ff 
avowries,  or  cognisances,  be  allowed,  unless  a  distinct  ground  of  answer  or  deftna 
is  intended  to  be  established  in  respect  of  each. 

Where  the  declaration  charged  the  defendants  in  one  count  as  liable  by  tfaemadieiiad 
in  another  count  as  jointly  liable,  the  court  ordered  one  count  to  be  stm<^  out  ((W- 
mtmdeley  ▼.  Payne,  S  Bing.  N.  C  706.  4  Scott,  418.);  but  a  count  for  double  retfr 
can  be  joined  with  a  count  for  use  and  occupation.  Thoroton  v.  WkUtkead,  1 M.  &  V* 
14.  4  Dowl.  P.  C.  747.  In  an  action  upon  a  horse-rsoe  the  court  of  Exchequer  ic- 
fused  to  allow  two  counts,  one  founded  on  the  Newmarket  rules,  and  the  other  on  t^ 
Ludlow  rules ;  and  where  the  plaintiff  averred  in  one  count  a  promise  by  the  deftadtfii 
that  he  was  authorised  by  a  third  person  to  sell  shares,  and  in  another  count  a  prani* 
by  the  defendant  personally  to  sell  on  his  own  account,  the  court  doubted  wkikr 
both  could  be  allowed.     Boy  v.  BriUoio,  5  DowL  P.  C  452. 

Where  the  declaration  contained  a  count  on  a  promise  to  carry  goods  from  DuUis  t» 
London,  and  a  count  on  a  promise  to  carry  the  same  goods  from  the  wharf  at  whiditfaef 
should  be  landed  in  London,  to  the  plaintiff's  place  of  butf ness :  —  It  was  holden,  dit 
the  Joining  these  two  counts  was  not  an  apparent  riolation  of  Reg.  Gen.  H.  T.  4  Will  i 
Mr.  Justice  Bosanquet  observing,  **  I  am  also  of  opinion,  that  t&s  secoDd  count  hsi  *< 
been  pleaded  in  violation  of  the  new  rules.  The  two  counts  seem  to  me  to  be  appsROii; 
founded  on  different  subject-matters  of  complaint  It  is  true  they  are  founded  m  (ke 
same  transaction,  the  loss  of  the  goods  to  be  delivered ;  and  I  remember,  that  wfaen  tie 
new  rules  were  framed,  the  word  transaction  was  found  inadequate,  and  subject  nMMw 
of  complaint  was  substituted  for  it.  If  these  tmo  counts  were  on  the  same  amtaift  1 
should  say  they  were  on  the  same  subject-matter  of  complaint,  witbin  tba  ndc^  ^^ 
am  not  disposed  to  relax :  but  the  two  counts  are  framed  on  different  contracts — os^ 
to  bring  tlie  goods  from  Belfast  to  Dublin,  and  from  Dublin  to  London,  for  s  oeittfa 
freight;  the  other,  to  convey  them  from  the  landing-place  in  London  to  the  pWiotiff** 
premises,  for  another  and  a  different  reward ;  a  money  cousideratioa  for  csrt^g^  * 
commence  from  the  time  when  the  6rst  contract  terminated.  These,  therdof^^ 
appareotly  distinct  contracts ;  and  if  so,  the  same  transaction  may  be  the  oocssioB  ■ 
different  subject-matters  of  complaint,  as  upon  several  breaches  of  tbe  same  coventfl* 
In  Jenkins  v.  T^loar  the  court  decided,  that  the  subject-matter  of  complaint  ifl  (^ 
two  counts  was  the  same ;  and  I  think  rightly,  because  it  was  the  same  thing  dncribin 
by  different  names.** 

A  plea,  that  2002.,  part  of  the  consideration  for  which  the  action  is  brought,  was  wttf 
lent,  in  the  shape  of  oaunters,  for  the  purpose  of  gaming,  and  a  pies,  that  the  SOOL  «* 
money  lost  at  play  at  one  time,  form  distinct  defences,  although  there  may  have  ^ 
but  one  transaction,  and  are  tho^ore  not  an  "apparent  violation  **  of  tbe  nue  of  H-  T. 
4  Will.  4.  8.  6.     Temple  v.  KeUy,  1  JVL  &  G.  904. 
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Therefore^  ooants  founded  on  one  and  the  same  principal  matter  of  com-  H.T.  4Will.4. 

plaint^  bat  varied  in  statement^  description,  or  circumstaDces  only^  are  not  to  be  _      ^^^^* 

allowed.  '^ 

Es.  gr.  Counts  founded  upon  the  same  contract,  described  in  one  as  a  contract  Examples  of 

without  a  condition,  and  in  another  as  a  contract  with  a  condition,  are  not  to  be  declarations, 

allowed,  for  they  are  founded  on  the  same  subject-matter  of  complaint,  and  are  Contract  with 

only  yariations  in  the  statement  of  one  and  the  same  contract.  conditions. 

So  counts  for  not  giving,  or  delivering,  or  accepting,  a  bill  of  exchange,  in  Nondelivery 

payment,  according  to  the  contract  of  sale,  for  goods  sold  and  delivered,  and  for  ^^  ^'^^  i°  P'y- 

the  price  of  the  same  goods,  to  be  paid  in  money,  are  not  to  be  albwed.  vokox. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  price  of  the  ^o^  accepting 

same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed.  and  paying  for 

But  counts  upon  a  bill  of  exchange,  or  promissory  note,  and  for  the  considera-  ^ .    ^ 

tion  of  the  bill  or  note,  in  goods,  money,  or  otherwise,  are  to  be  considered  as  ^^  ^°^  notes, 
founded  on  distinct  subject-matters  of  complaint,  for  the  debt  and  the  security 
are  different  contracts ;  and  such  counts  are  to  be  allowed. 

Two  counts,  upon  the  same  policy  of  insurance,  are  not  to  be  allowed.  Foliciea. 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had  and  re-  Premlunu 
ceived,  to  recover  back  the  premium,  upon  a  contract  implied  by  law,  are  to  be 
allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.  Charter-parties. 

But  a  count  for  freight  upon  a  charter-party,  and  for  freight  pro  ratd  itinerU,  Freight, 
upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  of  the  same  lands,  for  the  Denaise,  and 

same  time,  are  not  to  be  allowed.  use  and  occu- 

In  actions  of  tort  for  misfeasance,  several  counts  for  the  same  injury,  varying  P*^<>"* 

the  description  of  it,  are  not  to  be  allowed.  Misfeasance. 

In  the  like  actions  for  nonfeasance,  several  counts  founded  on  varied  statements  Nonfeasance. 
of  the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass,  for  acts  committed  at  the  same  time  and  place,  are  Trespass, 
not  to  be  allowed. 

Where  several  debts  are  all^^ed  in  ind^tatu9  asmmpsU  to  be  due  in  respect  Indefntatta 

of  several  matters  —  ew»  gr.  for  wages,  work  and  labour  as  a  hired  servant,  work  ^uumjmt» 
and  labour  generally,  goods  sold  and  delivered,  goods  bargained  and  sold,  money 
lent,  money  paid,  money  had  and  received,  and  the  like ;  the  statement  of  each 
debt  is  to  be  considered  as  amounting  to  a  several  count,  within  the  meaning  of 
the  rule,  which  forbids  the  use  of  several  counts,  though  one  promise  to  pay 
only  is  alleged  in  consideration  of  all  the  debts. 

Provided,  that  a  count  for  money  due  on  an  account  stated,  may  be  joined  Account  stated, 
ipvith  any  odier  count  for  a  money  demand,  though  it  may  not  be  intended  to 
establish  a  distinct  sulject-matter  of  complaint  in  respect  of  each  of  such  counts. 

The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be  considered  as  pre-  Several 

eluding  the  plaintiff  from  alleging  more  breaches  than  one  of  the  same  contract,  breaches, 
in  the  same  count. 

Ba,  gr.  Pleas,  avowries,  and  cognisances,  founded  on  one  and  the  same  prin-  instances  of 

cipal  matter,  but  varied  in  statement,  description,  or  circumstances  only  (and  pleas  and 

pleas  in  bar  in  replevin  are  within  the  rule),  are  not  to  be  allowed.  afowries,  &c. 

A  defendant  may  plead  to  the  same  demand,  1st,  the  general  issue,  and  Sdly,  that  the 
demand  accrued  for  carrying  into  effect  illegal  wagers.  Thus,  in  Tridmerr  v.  Dtterr^ 
(1  Bing.  N.  C.  260.)  Chief  Justice  Tindal  obiBerved,  There  is  nothing  unreasonable  in 
allowing  the  defendant  to  plead  these  pleas.  '*  The  word  inconsistent  does  not  appear 
in  the  new  rules,  and  pleas  are  authorised  which  on  the  fkce  of  them  do  not  appear 
consistent  as  *  pleas  of  payment*,  and  of '  accord  and  satisfaction',  or  of '  release';  *  pleas, 
of  an  agreement  to  accept  tlie  security  of  A.  B.  in  discharge  of  the  plaintiff's  denoand, 
and  of  an  agreement  to  accept  the  security  of  C.  D.' ;  'pleas  of  soil  and  freehold  of 
the  defendant  in  the  locus  in  guo,  and  of  the  defendant's  right  to  an  easement  there.* 
The  ohject  of  these  rules  was  to  prevent  the  record  from  being  loaded  witli  unneces- 
sary repetitions  of  pleas,  which  were  the  same  in  effect,  and  addressed  only  to  one 
ground  of  defence ;  not  to  prevent  a  party  from  putting  in  disdnct  answers  to  the  same 
claim  ;**  and  Mr.  Justice  Bosaoquet  added,  '*  'The  applicadon  did  not  rest  on  the  new 
ruks,  but  on  the  statute  of  Anne,  by  which  the  court,  at  its  discretion,  may  regulate  the 
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number  of  the  defendant's  pleas.  The  olijeet  of  the  new  roles  was  to  prevcat  (far 
same  defence  from  being  repeated  under  several  different  forma.  Here  the  defoKft  oe 
not  the  same ;  the  first  turns  on  matter  of  fact,  that  there  was  no  contract  betmes  ifar 
parties ;  the  second,  on  matter  of  law,  that  the  contract,  if  any  existed,  was  iUegd.** 

But  if  the  court  will  not  allow  a  plea  which  is  clearly  bad,  they  will  not,  merely  beow 
the  validity  of  the  plea  is  doubtful,  refuse  to  allow  the  defendant  to  potit  ad  ik 
record.    Jervis*s  New  Rules,  119. 

The  court  allowed  the  assignees  of  a  bankrupt  to  plead  in  covenant  on  a  ksMb  fini» 
that  the  lessee's  interest  did  not  pass  to  them ;  secondly,  that  they  renounced  the  icm 
in  tine  lo  be  discharged  feom  the  performance  of  covenants.  Thompun,  v.  BnAm^ 
1  Biog.  N.  C  896. 

It  is  no  otjedion  to  the  pleas,  that  they  are  inconsistent  (  TVieftnar  v.  Daor,  1  ffiqg. 
N.  C.  966.    1  Scott,  103.     JfattMWon  v.  SmmO,  S  DowL  P.  C.  564.    Enmt^^Dm, 

3  N.  &  M.  464k);  but  vexatious  and  inmnsfstrot  pleas  will  not  be  permitled.  Adlv. 
Stwrry^  1  Scott,  101.  3  Dowl.  P.  C.  133.  The  defendant  cannot  in  case  of  sa  icdsD 
plead  not  guilty,  and  alao  a  special  plea,  that  the  indictment  was  fer  ussowsHf  la^ 
probable  cause,  setting  out  tfie  circumstancea.     CoUon  v.  Brwanef  3  A.  &  E.$Ii 

4  N.  &  M.  351. 

Pleaa  of  9olvit  ad  diem  and  of  tolvit  poH  diem  are  both  pleas  of  pajncnt 
varied  in  the  circumstance  of  time  only^  and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction,  or  of  rdease,  are  diltiDCt, 
and  are  to  be  allowed. 

Pleas  of  an  a|i;reement  to  accept  the  security  of  A.  B.  in  discharge  of  tbe 
plaintifiTs  demand,  and  of  an  agreement  to  accept  the  security  of  CD.  foribt 
like  purpose^  are  also  distinct,  and  to  be  allowed.      * 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third  person,  in  disduip 
of  the  plaintiff's  demand,  and  of  the  same  agreement,  describing  it  to  be  an  agree- 
ment to  forbear  for  a  time^  in  consideration  of  the  same  security,  are  not  disdod; 
for  they  are  only  variations  in  the  statement  of  one  and  the  same  agreeoot, 
whether  more  or  less  extensive,  in  consideration  of  the  same  security,  and  not  tt 
be  allowed. 

In  trespass  quare  cknuum /regit,  pleaa  of  soil  and  freehold  of  the  defeDdistn 
the  loeue  in  quo,  ahd  of  the  defendant's  right  to  an  easement  there ;  pleas  of  li^ 
of  way,  of  conunon  of  pasture,  of  common  of  tnrbaiy,  and  of  common  of  estomsr 
are  distinct,  and  are  to  be  allowed. 

But  pleas  of  right  of  common  at  all  times  of  die  year,  and  of  such  right  tt  pv- 
ticular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed. 

So  pleas  of  a  right  of  way  over  the  hcus  in  quo,  varying  the  termini,  or  the 
purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage  feasant,  ire  to  1)^ 
allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent  reserred,  or  the 
time  at  which  the  rent  is  payable,  are  not  to  be  allowed. 

The  examples,  in  this  and  other  places  specified,  are  given  aa  some  instioai 
only  of  the  application  of  the  rules  to  which  they  relate ;  but  the  prindpleB  eos- 
tained  in  the  rules  are  not  to  be  considered  as  restricted  Ir^  the  examples  tptdSd 

6.  Where  more  than  one  count,  plea,  avowry,  or  cogniaanoe  shall  have  beo 
used,  in  apparent  violation  of  the  preceding  rule,  the  opposite  party  shaH  be  ^ 
liberty  to  apply  to  a  judge,  suggesting  that  two  or  more  of  the  coontB,  j^ 
avowries,  or  cognisances  are  founded  on  the  same  subject-matter  of  comp]aflit,tf 
ground  of  answer,  or  defence,  for  an  order  that  all  the  counts,  pleas,  aTOwriei,  * 
cognisances  introduced  in  violation  of  the  rule  be  struck  out,  at  the  cost  of  tB* 
party  pleading ;  whereupon  the  judge  shall  order  accordingly,  unless  he  shall  bj 
satisfied,  upon  cause  shewn,  that  some  distinct  sulrject-matter  of  complaint  if  ^ 
fide  intended  to  be  established,  in  respect  of  each  of  such  counts,  or  some  ^^ 
ground  of  answer  or  defence  in  respect  of  each  of  such  pleas,  avowries,  or  e^ 
nisances  ;  in  which  case  he  shall  indorse  upon  the  summons,  or  state  in  his  odffi 
as  the  case  may  be,  that  he  is  so  satisfied,  and  shall  also  specify  the  ooimts,  ^ 
avowries,  or  cognisances  mentioned  in  such  application,  which  shall  be  aOov^ 

Where,  on  summons  to  strike  out  a  count,  as  founded  on  the  same  8ubject^nM*^^*||^ 
plaint  with  other  counts  of  the  same  declaration,  a  judge  allows  the  count  otjedia^ 
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ou  the  plaintiflTs  allegation,  that  be  bondflde  intends  to  establish  distinct  matters  of  H.T.  4Witi.4. 
cumplaint  under  each  ;  if  the  plaintiff  succeed  only  on  the  count  so  allowed,  and  the  1834. 

judge  at  Nisi  Prius  certifies  that  it  was  not  bondjide  intended  to  establish  distinct  matters  

of  complaint  on  the  several  counts,  such  plaintiff  under  Rule  7.  is  liable  to  pay 
the  defendant's  costs  of  the  issues  found  for  him,  and  is  not  himself  entitled  to  any  costs 
of  the  causey  except  costs  of  a  special  jury,  if  a  certificate  be  given  for  that  purpose. 
Dewar  v.  Swabey,  11  A.  &  E.  913.  In  such  a  case  it  is  too  late,  after  taxation  of  costs, 
to  object  that  the  judge,  on  the  summons,  had  not  jurisdiction  to  allow  or  disallow  the 
counts,  inasmuch  as  they  were  nc»t  pleaded  in  apparent  nolation  of  Rule  5.    Ibid.  i 

If  there  be  three  counts,  and,  on  summouH,  counu  1.  and  2.  are  objected  to,  but  allowed 
on  the  ground  of  plaintiff's  intention  to  prove  distinct  matters  of  complaint  on  each, 
and  the  plaintiff  at  Nisi  Prius  succeeds  on  count  3..  but  fails  on  counts  1.  and  3.,  a 
certificate  under  Rule  7.,  that  plaintiff  did  not  intend  to  prove  a  distinct  matter  of  com- 
plaint  in  respect  of  either  of  the  counts  on  which  he  haa  failed,  is  insufficient  to  deprive 
him  of  costs.    Ibid. 

Where  a  judge  is  applied  to  on  summons  under  the  foregoing  rule,  to  strike  out  counts 
of  a  declaration,  as  founded  on  the  same  subject-matter  of  complaint  with  other  counts 
of  the  same,  but  allows  those  objected  to,  on  the  plaintiff's  allegation  that  he  bondjide  • 
intends  to  establish  distinct  matters  of  complaint  under  each,  the  plaintiff  is  liable  to  loss 
of  costs  by  Rule  7.,  even  on  the  counts  so  objected  to,  on  which  he  may  have  suc- 
ceeded. But  this  is  only,  where  issues  of  fact  have  been  tried  upon  the  counts  respect- 
ively, on  which  issues,  a  verdict  might  have  passed  for  or  against  the  plaintiff.  It  is  not 
therefore  where,  upon  one  of  two  such  counts,  issues  of  fact  are  tried  and  found  for  the 
plaintiff,  and,  upon  the  other,  issues  in  law  only  are  depending,  and  nominal  damages 
are  aasessed  at  the  trial,  contingently ;  although  the  judge  who  tried  the  cause  certify, 
that  the  plaintiff  did  not,  bond  Jide,  intend  to  establish  distinct  matters  of  complaint 
under  the  two  counts,     ffectd  v.  Baldrey,  1 1  A.  &  £.  906* 

7.  Upon  the  trials  where  there  is  more  than  one  count,  plea,  avowry^  or  oog-  Verdict  and 
nisanoe  npon  the  record,  and  the  party  pleading  fails  to  estahliah  a  distinct  suhject-  costs  of  several 
matter  of  complaint  in  respect  of  each  count,  or  some  distinct  ground  of  answer  or  ^^^^^  ^d 
defence  in  respect  of  each  plea,  avowry,  or  cognisance,  a  rerdict  and  judgment  ^ 
shall  pass  against  him  upon  each  coiut,  plea,  avowry,  or  cognisance,  whidi  he  shall 
have  so  failed  to  establish ;  and  he  shall  be  liable  to  the  other  party  for  all  the 
costs  occasioned  by  such  count,  plea,  avowry,  or  cognisance,  including  those  of  the 
evidence,  as  well  as  those  of  the  pleadings.    And,  farther,  in  all  cases  in  which  an 
application  to  a  judge  has  been  made  under  the  preceding  rule,  and  any  count, 
plea,  avowry,  or  cognisance  allowed  as  aforesaid,  upon  the  ground  that  some  dis- 
tinct subject-matter  of  complaint  was  bond  fide  Intended  to  be  established  at  the 
trial,  in  respect  of  each  count  so  allowed,  or  some  distinct  ground  of  answer  or 
defence  in  respect  of  each  plea,  avowry,  or  cognisance  so  allowed,  if  the  court  or 
judge  before  whom  the  trial  is  had  shall  be  of  opinion,  that  no  such  distinct 
subject-matter  of  complaint  was  bond  fids  intended  to  be  establisbed  in  respect  of 
each  count  so  allowed,  or  no  such  distinct  ground  of  answer  or  de&nce  in  respect 
of  each  plea,  avowry,  or  cognisance  so  allowed,  and  shall  so  certify  before  final 
judgment,  such  party  so  pleading  shall  not  recover  any  coats  upon  the  issue  or 
issues  upon  which  he  succeeds,  arising  out  of  any  count,  ple^  avowry,  or  cog- 
nisance with  respect  to  which  the  judge  shall  so  certify. 

Fide  ante,  2834.  Reg.  Gen.  H.  T.  2  IVill.  4.  s.  74.  Stat.  3  &  4  Will.  4.  c  42.  ss. 
82  &  S3. 

The  general  issue,  if  pleaded  to  several  counts,  raises  a  distinct  issue  on  each  count. 
Cox  V.  Thomaton,  2  C.  &  J.  498.  1  Dowl.  F.  C.  572.  Xhight  v.  Brown,  9  fiing.643. 
1  Dowl.  p.  C.  730.     Prudhomme  v.  Frater,  2  A.  &  £.  645. 

A  declaration  conuined  a  special  count  on  a  charter-party,  ftx>m  which  it  appeared, 
that  a  certain  number  of  diays  on  demurrage  were  allowed,  and  a  breach  was  assigned 
in  detaining  the  vessel  for  a  period  beyond  the  laying  and  demurrage  days,—- 
a  general  count  for  demurrage  was  also  introduced ;  but  no  breach  in  non  payment 
of  demurrage  was  assigned  ;  —  It  was  held,  that  the  two  counts  must  be  considered 
as  substantially  for  the  same  cause  of  action,  and  therefore  ought  not  to  be  allowed. 
Temperley  v.  Brown,  1  Dowl.  P.  C.  N.  8.  310. 

Respecting  the  costs  of  witnesses,  the  master  is  invested  with  discretionary  authority, 
whether  the  witness  was  called  solely  to  prove  that  issue,  upon  which  the  party  suc- 
ceeded. Eadetv,  Everett,  3  Dowl.  P.  C.  68.  Crowther^,  Elwell, 4  M.  &  W.  7i.  It  is 
not  necessary  to  entitle  the  defendant  to  the  costs  of  his  witnesses,  that  they  should  have 
beeo  examined  exclusively  in  support  of  the  issues  found  for  him.  It  is  a  question  for  the 
master,  what  cosu  were  really  and  reasonably  inciured  in  preparing  the  defence  upon 
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thoM  issuei.  Doe  d.  ^milA  ▼.  ITcikr,  8  A.  &  E.  448.  la  Ubel,  where  tbe  dctedm 
pleaded  not  guilty  and  a  justification,  and,  succeeding  on  the  first  plea,  called  no  iriu 
nesses  to  proTe  tlie  second,  it  was  holden,  that  the  plaintiff  was  entitled  to  bn  cotta 
in  respect  of  that  plea.  Empwoti  y.  Fairfax,  S  N.  &  P.  SM»  The  rule  spplin,  if 
the  cause  be  referred  to  an  arbitrator  who  is  to  certify.  Woof  y.  Hooper^  4  Biog. 
N.  C  449.  "  The  circumstance  of  the  issue  upon  the  plea  of  '  not  guikj '  betsg 
found  for  the  plaintiff,  is  not  sufficient  to  exclude  the  defendant  from  haviog  the  fjt- 
neral  costs  of  the  cause,  if  the  material  issues  are  found  for  the  defendsnu"  TVe 
fallacy  consisu  in  calling  **  not  guilty  '*  the  general  issue.  Fnmkum  ▼.  Fotmemlk, 
{Lord)  4  Dowl.  P.  C.  65.  As  to  where  the  defendant  is  entitled  to  the  gmnl 
costo  of  the  cause,  vide  Jervis's  New  Rules,  18S.  Pmbefi  ▼.  PkUBtn,  8  M.  &  W.  «L 
^  Dowl.  P.  C.  473.  Owstiuv.  i\idd6n,8C.M.  &R.  M7.  SColey  y.  Loiv,  S  Biqg. 
N.  C.  781.  5  Dowl.  P.  C.  616.  i^Vaidhim  y.  Faimouik  (Lord),  4  ibid.  65.  SmM 
Y.  EdMMvdt,  ibid.  681.  Xnigkt  y.  froore,  3  Btng.  N.  C.  S.  534.  5  DowL  P.  C  467. 
Goodee  y.  Gddtmiih,  2  M.  &  W.  808.  5  Dowl.  P.  C.  888.  Topkmm  y.  Bimme, 
ibid.  676. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  margin  o£  t  de- 
claration^ and  shall  be  taken  to  be  the  Teune  intended  by  the  plaintiff;  lod 
no  venue  shall  be  stated  in  the  body  of  the  declaration^  or  in  any  sabeeqneot 
pleading. 

Provided,  that  in  cases  where  local  description  is  now  required,  such  loctl  d^ 
scription  shall  be  given. 

It  is  not  a  ground  of  special  demurrer,  that  tlie  Yeiuie  is  inserted  in  a  pleading  (Harpir^ 
Chumneys,  8  Dowl.  P.  C.  680.^;  but  the  proper  course  is  to  apply  to  a  jud^a 
chambers  to  strike  it  out  Ibid.  Fisher  v.  Snow,  3  ibid.  27.  Tovnutnd  ▼.  Gws^i 
ibid.  168.    1  C.  M.  &  R.  590. 

In  local  actions  concerning  land,  though  the  venue  be  laid  in  the  wrong  county,  yet,  iftkoe 
be  no  issue  concerning  the  locality  of  the  premises,  the  defendant  is  not  entitled  to  i 
nonsuit.  Bojfes  v.  Hewetson,  8  Bing.  N.  C.  575.  If  the  abuttals  be  nc»t  described  «sk 
sufficient  certainty,  the  defendant  should  demur,  or  apply  to  a  judge  at  chambcn;  bf 
pleading  over,  he  adopts  them  as  stated.    Lrmpriere  y.  Humphrey,  3  A.  &  £.  181. 

The  venue  in  the  margin  of  the  declaration  in  ejectment  is  immaterial,  if  the  venue  is  ik 
body  of  the  declaration  be  correct.    Doe  d.  Goodwin  v.  Roe,  3  Dowl.  P.  C.  823. 

9.  In  a  plea,  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  the  vUr 
action  generally,  it  shall  not  be  necessary  to  use  any  allegation  of  wimm  ss^ 
or  to  the  like  efiect,  or  any  prayer  of  judgment ;  nor  shall  it  be  necesssry,  in  «7 
replication  or  subsequent  pleading,  intended  to  be  pleaded  in  wnp^ntuMnee  d 
the  whole  action,  to  use  any  allegation  of  precixtdi  non,  or  to  the  like  eftel^' 
any  prayer  of  judgment  i  and  all  pleas,  replications,  and  subsequent  pladiip) 
pleaded  without  such  formal  parts  as  aforesaid,  shall  be  taken,  unless  odienrae 
expressed,  as  pleaded  respectively  in  bar  of  the  whole  action,  or  in  maintenince  d 
the  whole  action.  Provided,  that  nothing  herein  contained  shall  extend  to  oki 
where  an  estoppel  is  pleaded. 

The  object  of  this  rule  is,  that  if  a  plea  be  pleaded  to  part  only  of  a  declaration,  it  moitbe 
stated  {Putney  v.  Swann,  8  M.  &  W.  78.  5  Dowl.  P.  C.  896.) ;  but  it  mustspp^ 
to  what  it  is,  that  the  plea  professes  to  be  an  answer  to  (  Woriey  v.  JTarrtion,  S  A.  &  £• 
669.  Trower  v.  Chadwkk,  3  Bing.  N.  C.  3.';3.) ;  if  it  dtf  not,  the  plaintiff  €a0t 
sign  judgment  ( Vere  v.  GokUborough,  1  ibid.  353. )  ;  but  should  demur  ipediil^ 
Harvey  v.  Grabham,  5  A.  &  £.  61.  If  the  plea  commence  in  the  old  form,  itiisrt 
demurrable  on  that  account;  the  proper  course  is  to  strike  out  the  superfois 
matter  on  motion.  Bacon  y.  Ashton,  5  Dowl.  P.  C  94. 

To  an  action  of  debt  on  a  bail-bond,  a  plea  that  there  was  no  affidavit  of  debt  filsd  is  Ar 
action  against  the  principal,  was  held  bad  on  special  demurrer.  A  plea  must  sliil  cas* 
dude  with  a  verification  or  to  the  country,  notwithstanding  the  rule  H.  T.  4  ViHi 
Stww  v.  Stevens,  8  ibid.  664. 

The  foregoing  rule  of  H.T.  4  Will.  4.  s.  9.  that  a  plea  pleaded  in  bar  of  the  whole  sdi« 
generally,  need  not  commence  with  actionem  non,  nor  pray  judgment,  appUcs  to  s  plo 
answering  the  whole  of  tlie  count  to  which  it  is  pleaded,  though  there  sre  ^ 
counts  to  which  it  does  not  answer.    Bird  v.  Higginson,  6  A.  &  Ei  884. 

10.  No  formal  defence  shall  be  required  in  a  plea  ;  and  it  shall  comsnenee » 

follows : — '*  The  said  defendant  by his  attorney  [or  'in  penon/  &c]s9* 

that.' 


»9 


ll.lt  shall  not  be  necessary  to  state,  in  a  second  or  other  plea  or  an>wi7>  ^ 
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it  is  pleaded  by  letve  of  the  court,  or  ftccording  to  the  form  of  the  statute,  or  to  -H.T.  4Will.4. 
that  cfffect,  18S4. 

12.  No  protestation  shall  hereafter  he  made  in  any  pleading;  but  either  party  second  olea. 
shall  be  entitled  to  the  same  advantage  in  that  or  other  actions,  as  if  a  protestation ' 

had  been  made.  Pix>testation. 

13.  All  special  trarerses,  or  traverses  with  an  inducement  of  affirmative  matter.  Special  tra- 
aihall  conclude  to  the  country.  veraes. 

Provided^  that  this  regulation  shall  not  preclude  the  opposite  party  from   Opposite  party 
pleading  over  to  the  inducement,  when  the  traverse  is  immaterial.  may  plead  over. 

Ihe  plaiDtiff  caoDot  travene  the  inducement,  where  the  special  traverse  is  not  wholly  im- 
material ;  but  if  the  inducement  be  necessary  to  the  defendant's  defence,  the  defen- 
dant must  prove  it,  though  the  special  traverse  only  is  denied.  Craven  v.  Samdenonj 
4  A.  &  £.  666.  HarrmgUm  (Earl)  ▼.  Lichfield  (Bithopof),  4  Bing.  N.  C.  70.,  vide 
Crou  Keys  Bridge  Camp.  v.  RawHngt,  3  ibid.  71.  Robinson  v.  Vaughion,  8  C.  &  P. 
S5S.     Jervis's  New  Rules,  123. 

14.  The  form  of  a  demurrer  shall  be  as  follows:  —  '^  The  said  defendant  by  Form  of 

his  attorney  [or  '  in  person,'  &c.,  or  '  plaintiff*]  says,  that  the  declaration  demurrer. 

[or  '  plea,'  &c.]  is  not  sufficient  in  law ;"  shewing  the  special  causes  of  demurrer, 

if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows :  —  "  The  said  plaintiff  Joinder  in 
[or  '  defendant*]  says,  that  the  declaration  [or  *  plea,'  Sec]  is  sufficient  in  law."        demurrer. 

A  demurrer,  though  trivial,  cannot  be  treated  as  a  nullity,  where  the  defendant  is  not 
under  terms  to  plead  issuably ;  but,  if  he  isi,  he  cannot  demur  specially ;  and  where 
good  grounds  are  stated,  the  court  will  sometimes  allow, the  special  causes  of  demurrer 
to  be  struck  out.     Nanney  (  Cler^)  v.  JTenridir,  1  Dowl.  P.  C.  609. 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the  judgment  roll.  Entry  of  pro. 
(according  to  the  nature  of  the  case),  shall  be  taken  to  be,  and  shall  be  in  fact,  ceedings  on 
ihe  first  entry  of  the  proceedings  in  die  cause,  or  of  any  part  thereof,  upon  record,  '*<^**"** 

and  no  fees  shall  be  payable  in  respect  of  any  prior  entry  made,  or  supposed  to 
be  made,  on  any  roll  or  record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than  one  issue  by  any  of  the  Charge  for 
officers  of  the  court,  or  of  any  judge  at  die  assizes,  or  any  other  officer,  in  any  i**"^ 
acdon  of  assumptity  or  in  any  acdon  of  debt  on  simple  contract,  or  in  any  action 

on  the  case. 

17«  When  money  is  paid  into  court,  such  payment  shall  be  pleaded  in  all  Payment  of 

cases,  and  as  near  as  may  be,  in  the  following  form,  muiaHi  mutandU  .*-—  money  into 

court. 
C.  D.  1     The day  of  .     The  defendant  by his  attorney  [or 

aU.    [•  '^  in  person,"  &c.]  says,  that  the  plaintiff  ought  not  further  to  main- 
A.  B.  J  tain  his  action,   because  the  defendant  now  brings  into   court   the 
sum  of  sS  >  ready  to  be  paid  to  the  plaintiff.     And  the  defendant  further 

says,  that  the  plaintiff  has  not  sustained  damages  [or  in  actions  of  debt,  "  that  he  is 
not  indebted  to  the  plaintiff"]  to  a  greater  amount  than  the  said  sum,  &c.  in  re- 
spect of  the  cause  of  action  in  the  declaration  mentioned,  and  this  he  is  ready  to 
▼erify ;  wherefore  he  prays  judgment  if  the  plaintiff  ought  further  to  maintain 
his  action. 

Vide  poet,  S869.  Reg.  Gen.  T.  T.  1  Vict.,  where  this  form  is  repealed. 

1 8.  No  rule  or  judge's  order  to  pay  money  into  court  shall  be  necessary,  except  No  order  to 
vnder  stat.  3  &  4  Will  4.  c  42.  a.  21. ;  but  the  money  shall  be  paid  to  the  proper  l»y  money  into 
officer  of  each  court,  who  shall  give  a  receipt  for  the  amount  in  die  maigin  of  die  ^x'^*u&^ 
plea,  and  the  said  sum  shall  be  paid  out  to  the  plaintiff  on  demand.  xcept, 

Fide  Stat.  3  &  4  Will.  4.  c  42.  s.  81.  ef  amii,  S822.  tit.  Patmbitt  op  Monkt  mo  Coost. 

19.  The  plaintifi^  after  the  delivery  of  a  plea  of  payment  of  money  into  court.  Plaintiffs  pro- 
shall  be  at  liberty  to  reply  to  the  same,  by  accepting  the  sum  so  paid  into  court  in  csedings  after 
full  satisfacdon  and  discharge  of  the  cause  of  action  in  respect  of  which  it  has  P*y™«»*  of 
been  paid  in,  and  he  shall  be  at  liberty,  in  that  case,  to  tax  his  costs  of  suit,  and  in  ^^  '"^ 
case  of  non-payment  thereof  within  forty-eight  hours,  to  sign  judgment  for  his 

coats  of  suit  so  taxed ;  or  the  phiindff  may  reply,  "  that  he  has  sustained  damages 
(or  '  that  the  defendant  is  indebted  to  him^'  as  the  case  may  be)  Xo  tt  greater 
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H.T.  4W1LL.4.  amount  than  the  laid  ram  ;"  and  in  the  event  of  an  iaaoe  thereon  being  fond 
*^^  for  the  defendant^  die  defendant  ihsll  be  entitled  to  judgment  and  hn  ente  of 

ral. 


Commence- 
ment of  de- 
clantion  after 
plea  of  non- 
joinder. 


Unle»  specially 
denied,  cba- 
iscter  of  as- 
sigucea,  execu- 
tors, &c.  not  to 
be  considered 
as  at  issue. 


Plbaoimgs  im 

PAanCULAE 

AcnoMs.  . 

I. 

Assumpsit. 

Effect  of  iioft 
astumpsU, 

Instances: 

warranty, 

policy. 

CarrierBjbailees, 
and  agents. 


Goods  sold. 
Money  had. 


To  actions  on 
bills  and  notes 
no  general  issue 
to  be  pleaded. 


In  every  species 
of  attumpsUt 
matters  in  con- 
fession and 
avoidance  to  be 
pleaded 
specially. 


This  rule  has  been  repealed,  vide  pod,  2869.  Reg.  Gen.  T.  T.  1  Vict 

20.  In  all  cases  under  stat.  3  &  4  WilL  4.  e.  42.  s.  10.^  in  which,  after  t  pkaii 
abatement  of  the  non-joinder  of  another  person^  the  plaintiff  shall,  without  lttnB{ 
proceeded  to  trial  on  an  issue  thereon^  commence  another  action  against  die  de- 
fendant or  defendanta  in  the  action  in  which  such  plea  in  abatement  ihallhsTebn 
pleaded^  and  the  person  or  persons  named  in  such  plea  in  abatement  u  joint  en- 
tractors^  the  commencement  of  the  declaration  shall  be  in  the  following  fm:- 

"  [Venue»]  A.  B.,  by  £•  F.  his  attorney  [or, '  in  his  own  proper  penos,'  kt] 
complains  of  C.  D.  and  G.  H.^  who  have  been  sonunoned  to  answer  the  mi 
A.  B.,  and  which  said  C.  D.  has  heretofore  pleaded  in  abatement  the  non-joioikr 
of  the  said  G.  H.  &c. ;"  the  same  form  to  be  uaed  mutaiu  tmUandM  in  tumi 
arrest  or  detainer. 

SI.  In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,  or  eucit- 
tors  or  administrators^  or  persons  authorised  by  act  of  parliament  to  loe  ork 
sued  as  nominal  parties^  the  character  in  which  the  plaintiff  or  defendant  is  ittd 
on  the  record  to  sue  or  be  sued  shall  not  in  any  case  be  considered  at  an  !■■, 
unless  specially  denied. 

In  an  action  by  assignees  of  a  bankrupt,  admissions  of  their  title  as  assignees  bj  the^ 
fendant  in  letters  addressed  to  the  solicitor  to  the  commission,  and  to  ok  of  li* 
assignees,  are  primA  fade  evidence  of  title,  so  as  to  dispense  with  strict  proof,  thos^ 
there  is  a  plea  denying  the  title  of  the  plaintiffs  as  assignees,  and  nodoe  to  dispuaks 
been  given.  Ji^^ftt  v.  Spenoe,  1  C.  M.  &  R.  4S2.,  vide  etiam  Jonet  v.  Bnm,  1 
Bing.  N.  C  484. 

Where  a  writ  of  summons  described  the  plaintiff  '<  executor,**  not  stating,  that  beffii 
"as  executor,"  and  the  declaration  was  general  without  such  description :— ItwatUJ 
to  be  no  variance.     Tree  v.  White,  1  Dowl.  P.  C.  N.  S.  586. 

1.  In  all  actions  of  assumpiU  (ante,  229 — ^O^  tit.  Assumpsit),  except* 
bills  of  exchange  and  promissory  notes,  the  plea  of  turn  agsutnpsit  shall  openfe 
only  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or  of  the  mi- 
ters of  fact,  from  which  the  contract  or  promise  alleged  may  be  implied  by  kv* 

Ejp,  gr.  In  an  action  on  a  warranty,  the  plea  will  operate  as  a  denial  of  thefst 
of  the  warranty  having  been  given,  upon  the  allied  conaideration,  but  not  of  il^ 
breach ;  and  in  an  action  on  a  policy  of  insurance^  of  the  subscription  to  lk 
alleged  policy  by  the  defendant  but  not  of  the  interest,  of  the  commenoemeitrf 
the  risk,  of  ^e  loss,  or  of  the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees,  for  not  delivering  or  not  hep^ 
goods  safe,  or  not  returning  them  on  request,  and  in  actions  against  agents  k 
not  accounting,  the  plea  wUl  operate  as  a  denial  of  any  express  contract  to  ik 
effect  alleged  in  the  declaration,  and  of  such  bailment  or  employment  u  vmU 
raise  a  promise  in  law  to  the  effect  alleged,  but  not  of  the  breach. 

In  an  action  of  inddntatui  assumprit  for  goods  sold  and  delivered,  the  pks« 
nan  asrumpsit  will  operate  as  a  denial  of  the  sale  and  delivery  in  point  of  ftc^' 
in  the  like  action  for  money  had  and  received,  it  will  operate  aa  a  denial  bodi  ■ 
the  receipt  of  the  money  and  the  existence  of  those  facts  whidi  make  such  leea^ 
by  ^e  defendant  a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory  notes  (oidf  ^"^ 
754 — 960.  tit  Bills  of  Exohanob  and  Pbomibboby  Notes),  the  plea  of  1* 
assumpsit  shall  be  inadmissiUe.  In  such  actions,  therefore,  a  plea  in  denial  b<^ 
traverse  some  matter  of  fact;  ex.  gr,  the  drawing  or  making,  or  indoifflf  * 
accepting,  or  presenting,  or  nodce  of  dishonour  of  the  bill  or  note. 

S,  In  every  species  of  assumpsit,  all  matters  in  confession  and  avoidance,  v- 
eluding  not  only  those  by  way  of  discharge,  but  those  which  shew  the  tnottcMB 
to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  otbervdt, 
shall  be  specially  pleaded.  Ex.  gr,  Infiincy  (anti,  2047 — ^2067.  tit.  Ikfa»t); 
coverture  {ant^,  709—753.  tit.  Babon  and  Fkiie)  ;  release;  payment;  F* 
formance ;  illegality  of  consideration  either  by  statute  or  common  law ;  dn*^ 
indorsing,  accepting,  &c.  bills  or  notes  {antd,  7G0 — 96O.  tit  Bills  op  £xcba3M( 
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AMD  PROHmoBT  NoTBs)  by  wty  of  ftcoommodation  ;  aet-off;  mutual  credit ;  H.T.  4Will.4. 
UDfetworthiness ;   misrepreaentadon  ;   concealment ;   deviation    (ant^,   2087 —  ^^^^' 

2218.  tit.  Imsurance)  ;  and  various  other  defences,  must  be  pleaded. 

4.  In  actions  on  potides  of  assurance^  the  interest  of  the  assured  may  be  averred  Statement  of    . 
dius : — ''  that  A.,  B.^  C,  and  D.,  or  some  or  one  of  them,  were  or  was  interested/'  interest  of 
&c. ;  and  it  may  also  be  averred,  '*  that  the  insurance  was  made  for  the  use  and  ^^"'^- 
benefit,  and  on  the  account  of  the  person  or  persons  so  interested.'* 

1.  In  debt  (anU,  1 173 — 1278.  tit  Debt.)  on  specialty  or  covenant  (antd,  1053  II. 

— 1172.  tit  Covenant),  the  plea  of  non  ett  factum  shall  operate  as  a  denial  of  Cotswant  and 

tlie  execution  of  the  deed  in  point  of  fact  only,  and  all  other  defences  shall  be  ^■v* 

specially  pleaded,  indnding  matters  which  make  the  deed  absolutdy  void,  as  well  Nm  eH factum,- 

as  those  which  make  it  voidable. 

Where  a  declaration  alleged  in  eicuae  of  pnfert,  that,  the  indenture  **  being  in  the  po8>> 
tetsion  of  the  defendant,  the  plaintiff  cannot  produce  the  same  ;**  and  it  was  pleaded,  that 
the  indenture  <*  is  not  in  the  posaession  **  of  the  defendant  in  manner  and  form,  &c. : — It 
was  held  bad  on  special  demurrer,  as  referring  to  the  time  when  the  plea  was  pleaded, 
and  not  to  the  time  pointed  to  in  the  declaration.     Fisher  ▼.  Fordf  12  A.  &  £.  654. 

2.  The  plea  of  nil  debet  shall  not  be. allowed  in  any  action.  NU debet. 

In  debt  for  goods  sold  and  delivered,  money  had  and  received,  and  on  an  account  stated, 
nil  debet  was  pleaded  before  Reg.  Gen.  T.  T.  1  VicL  raquiring  the  words  **  by 
statute;**  to  wldch  there  was  a  special  demurrer :»- It  was  held,  that,  since  the  new 
rules,  the  plea  could  not  be  good  as  to  the  last  count ;  and  that,  being  pleaded  to  the 
whole  decliuation,  it  was  bad  for  the  wbde.     Qdoert  r.  Moggs,  10  A.  &  £.  632. 

3.  In  actions  of  debt  on  nmple  contract,  other  than  on  bills  of  exdiange  and  General  issue 
piomissory  notes,  the  defendant  may  plead  that  ''he  never  was  indebted  in  in  debt, 
manner  and  form  as  in  the  declaration  alleged ;"  and  such  plea  shall  have  the 

same  operation  as  the  plea  of  nan  aeeumpeit  in  indebitatus  assumpeit,  and  all 

matters  in  confession  and  avoidance  shall  be  pleaded  specially,  as  above  directed  in  Matters  in  con« 

actions  of  aeeumpeit.  fession  and 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nt7  debet  has  been  hitherto  •][^^|j|2**  **^  ** 
allowed,  induding  those  on  biUs  of  exchange  and  promissory  notes,  the  defendant  ^yj^y^    "^ 
shall  deny  spedficaOy  some  particular  matter  of  fact  alleged  in  the  declaration, 

or  plead  specially  in  confession  and  avoidance. 

The  plea  of  nan  detinet  shall  operate  as  a  denial  of  the  detention  of  the  goods  by  the  III. 

defendant,  but  not  of  the  plaintiff's  property  therein ;  and  no  other  defence  than  Dtomub- 
nch  denial,  shall  be  admissible  under  that  plea  (anii,  1309—1314.  tit  Dbtinub).  ^<^  ''^**^' 

1.  In  actions  on   the  case  (anti  1002 — 1026.  tit  Case)  the  plea  of  not  iv. 

guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful  act  alleged  Cask. 
to  have  been  committed  by  the  ddendant,  and  not  of  the  facts  stated  in  the  in-  Effect  of  not 
ducement ;  and  no  other  defence  than  such  denial  shall  be  admissible  under  that  guilty ;  other 
plea ;  all  other  pleas  in  denial  shall  take  issue  on  some  particular  matter  of  fact  P'^^ 
allied  in  the  declaration. 

Ex.gr,  In  an  action  on  the  4;ase  for  a  nuisance  (anti,  2359^2374.  tit  Instances: 
Nuuancb)  to  the  occupation  of  a  house,  by  carrying  on  an  offensive  trade,  the  nuisance, 
plea  of  not  guilty  will  operate  as  a  denial  only^  that  the  defendant  carried  on  the 
mlleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the  house,  and 
will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of  the  house. 

In  an  action  on  the  case  for  obstructing  a  right  of  way  (antd,  27^8 — 2773.  tit   Right  of  way 
"Way),  sudi  plea  will  operate  as  a  denial  of  the  obstruction  only,  and  not  of  the 
plaintiff's  right  of  way ;  and  in  an  action  for  converting  the  plaintiff's  goods  {ant^,   Tirover. 
S6.58— 2716.  tit  Tbovbb),  the  conversion  only,  and  not  the  plaintiff's  title  to  the 
goods. 

In  an  action  of  slander  (anti,  2551 — 2582.  tit  Slander)  of  the  pUuntiff  in  his  Slander. 
office,  profession,  or  trade,  the  plea  of  not  guilty  will  operate  to  the  same  extent  pre- 
cisely, as  at  present,  in  denial  of  speaking  the  words,  of  speaking  them  msliciously, 
mnd  in  the  sense  imputed,  and  widi  reference  to  the  plaintiff's  office,  profession,  or 
trade ;  but  it  will  not  operate  as  a  denial  of  the  fact  of  the  phuntiff 's  holding  the 
office,  or  being  of  the  profession  or  trade  alleged. 


Hfi6i 


TIfE  XKW  RULES. 


Carrien. 


H.T.  4WIU.4.       In  ftctioiM  for  an  ewtpe  (anti,  1213^1223.  tit.  Dnv)  it  will  tfenk  u  i 

denial  of  the  neglect  or  default  of  the  sheriif^  or  hia  oAeen,  bnt  not  oif  tibe  Mt, 

""*  judgment,  or  preliminarj  proceedlnga. 

In  thia  form  of  action  against  a  carrier  (anti,  96I — 1001.  tit  Cabbbbi],  ike 

plea  of  not  guilty  will  operate  as  a  denial  of  the  losa  or  damage,  but  aottf  Ae 

receipt  of  the  goods  by  the  defendant  aa  a  carrier  fbr  hire,  or  of  the  pmpQK  fir 

which  they  were  reerived. 

Mattcra  10  con-       2.  All  matters  in  confemion  and  aroidance  ahall  be  pleaded  speda&j,  m  ■ 

fcMion  and         scUons  of  ammpHt  (atUi,  229—402.  tit  AaauMPsiT). 
■voidanoa  to  be 
pleaded  tp^ 
cially. 

V. 
Iw  TanrAfl. 

Abuttals  in 
declaration. 
Effect  of  not 
guiky  in  trea- 
paae  fuare 
claummfregU, 

In  treapasa 
de  bonit 
atportalis. 

Right  of  way. 


ComnHMi  of 
pasuire. 


Like  pleas. 


Commence* 
rocnt  of  rules. 


No.  I. 
Form  of  an 
issue  in  tbe 
King's  Bench, 
Common  Plea% 
or  Exchequer. 


1.  In  actions  of  trespass  (ante,  2629—2657.  tit  Tbbbpa8b)  quan 
J^effitf  the  cloae  or  place  in  which^  ftc  must  be  designated  in  the  dedaxatmlif 
name,  or  abuttals^  or  other  description,  in  faOuie  whereof  the  defendant  mijdenr. 

2.  In  actions  of  trespaas  quare  dauium  fregity  the  plea  of  not  gniltjr  M 
operate  aa  a  denial,  that  the  defendant  committed  the  trespass  tS^eged  ia  tk 
place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  poaacsoioD,  or  ri^  of 
possession,  of  that  plaoe>  which,  if  intended  to  be  denied^  must  be  tnvcnei 
qiecially. 

3.  In  actions  of  trespasa  de  bonis  oiportatis  (anti,  2658 — ^27l6.  tit  Taom), 
the  plea  of  not  guilty  diall  operate  aa  a  denial  of  the  defendant  baring  coauuttri 
the  trespass  alleged,  by  taking  or  damaging  the  goods  mentioned,  but^not  of  ifae 
plaintiff's  property  therein. 

4.  Where,  in  an  action  of  trespaas  quare  ekmntm  /regit,  the  defodsat  pM 
a  right  of  way  (onl^,  2758 — ^2773.  tit  Wat)^  with  carriagea  and  cattle,  tnd  ■ 
foot,  in  the  same  plea,  and  issue  is  taken  thereon^  the  plea  ahall  be  taken  dinnhK 
tiTely ;  and  if  a  right  of  way,  with  cattle  or  on  foot  only,  shall  be  found  lij  ie 
jury,  a  verdict  shall  pass  for  the  defendant  in  leq^t  of  such  of  the  trespasKS  pnirf 
aa  shall  be  justified  by  the  right  of  way  so  found,  and  for  the  plsintiff  in  mpck 
of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  dausum/regit,  the  defendsntpM 
a  right  of  common  of  pasture  (atU^,  1027-^1052.  tit  Comicon)  for  dircnkiidiflf 
cattle,  ejf.  gr,  horses,  sheep,  oxen,  and  cows,  and  issue  is  taken  thereon;  if  sriglt 
of  common,  for  some  particular  kind  of  commonable  cattle  only,  be  foond  \if  the 
jory,  a  rerdict  shall  pass  for  the  defendant  in  respect  of  such  of  tbe  treipisRS 
proved  as  shall  be  justified  by  tbe  right  of  common  so  founds  and  for  the  pltitfif 
in  respect  of  the  trespaases  which  ahall  not  be  so  justified. 

6.  And  in  aQ  actions  in  which  such  right  of  way  or  common  aa  afonnid,  a 
other  similar  right,  is  so  pleaded,  that  the  allegations  as  to  the  extent  of  the  tight 
are  capable  of  being  construed  distributivdy,  they  shall  be  taken  distribatiTdy. 

Provided,  neverdieless,  that  nothing  contained  in  the  5th,  6th,  or  7di,  of  ^ 
abore-mentioned  general  rules  and  regulations,  or  in  any  of  the  above-meDtkaKd 
rules  or  regulations,  relating  to  pleading  in  particular  actions,  shall  apply  to  uj 
case  in  which  the  declaration  shall  bear  date  before  the  first  day  of  Esster  Ten 
next 

luuM,  Judgmenti,  and  ether  Proceedingi  in  Aetiant  commenced bgProeutvaie 
Stat.  2  WIU,  4.  c.  89.,  shaa  be  in  the  eeveral  Forme  in  the  Schedule  herm^ 
annexed^  or  to  the  Wee  qffect,  mutatis  mutandis :  provided,  that  ta  cam  if 
Non^complianee,  the  Court  or  a  Jiidge  may  give  leave  to  amend. 

N0.1. 
In  the  King's  Bench ;  or. 
In  the  Common  Fleas ;  or. 
In  tbe  Eicbcquer. 

Tbe  [date  cf  dtdaration\  day  of         »  in  tbe  ^—  year  of  onr  Lord,  1*-^ 

[Fcntie.]  — A.  B.  by  £.  F.  bis  attorney  [er,  in  bis  own  proper  paiaon;  sr,  bf  ^^ 
who  is  admitted  by  the  court  here  to  prosecute  for  the  said  A.  B.,  who  is  an  inftatvi^ 
the  age  of  twenty  years,  as  tbe  next  friend  of  tbe  said  A.  B.,  «  Me  cam  mag  he\  ^"f^^h^ 
of  C.  D.,  who  has  been  summoned  to  answer  the^  said  A.  B.  [or,  arrested  or  deltf^  * 
custody]  by  rirtue  [or,  served  with  a  copy,  09  the  cote  may  be]  of  a  writ  issued  on  [^? 
fnt  wrii]  the  — »  day  of  >  in  the  year  of  our  hard,  J8 — ,  out  of  the  cooit  sf^ 
lord  the  king,  before  the  king  himself  at  Wesdninstar  [or,  out  of  the  conrt  of  mt  ^^ 
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the  kiog^  before  bis  justices  at  Westminster;  OTf  out  of  the  court  of  our  lord  the  ling,    H.T.  4Wili.4. 
before  the  barons  of  his  Exchequer  at  Westminster,  a$  the  cote  may  be]  ;  For  that  1834. 

[  Copy  the  decianUion  from  thete  Ufordt  to  the  end,  and  the  plea  and  mbiequent  pleadings  to  "~~ 

the  joinder  of  issue.  ] 

Tliereupon  the  sheriff  is  commanded  that  he  cause  to  come  here,  on  the  — —  day  of         , 
twelve  &c.,  by  whom  &c.,  and  who  neither  &c.,  to  recognise  &c.f  because  as  well  &c. 

The  latter  part  of  the  issue  must  be  in  a  different  form,  if  there  be  issues  in  law  also. 
Care  should  be  taken  to  enter  tlie  pleadings,  &c.  correctly ;  and  if  the  issue  be  not  cor- 
rect in  date  or  in  the  pleadings,  an  application  should  be  made  to  amend  it  at  the 
plaintiff's  costs.  The  date  is  conclusive  of  the  time  when  the  action  was  commenced 
{Whipple  V.  Manley,  5  Dowl.  P.  C.  100.  1  M.  &  W.  4S2.  Ikin  v.  Plevin^  5  Dowl. 
P.  C.  594.) ;  and  if  incorrectly  stated,  may  be  taken  advantage  of  at  the  trial,  though 
correctly  stated  on  the  roll.  Worthington  v.  Wigley,  5  Dowl.  P.  C.  209.  White  ▼. 
Farrer,  2  M.  &  W.  288.     BaU  ▼.  Hamlet,  1  C.  M.  &  R.  576.     S  Dowl.  P.  C.  188. 

No.  2.  No.  2. 

[The  phdta  are  to  he  ondtteiL  —  Copy  the  issue  to  the  end  of  the  award  ef  the  venire,  and    Form  of  Nisi 

proceed  asjblhws] :  Prfus  record  in 

Afterwards,  on  the  [teste  of  distringas  or  habeas  corpora"]  day  of         >  in  the  year ,  ^  King's 

the  jury  between  the  parties  aforesaid  is  respited  here  until  the  [return  day  of  distringas  or  ^oc^  Com- 

kabeas  corpora]  day  of ,  unless shall  first  come  on  the  Ulrst  day  of  sitting  or  com-  Sl'*"i£l**"'  ^ 

mission  day  of  tusizes]  day  of         >  at  ,  according  to  the  rorm  of  the  statute  in  such  ^^chequer. 

case  made  and  provided  for  default  of  the  jurors,  because  none  of  them  did  appear;  ther^ 
fore  let  the  sheriff  have  the  bodies  of  the  said  jurors  accordingly. 

[The  postea  is  to  be  in  the  usual  form.] 

No.  3.  Na  3. 

[Copy  the  issue  to  the  end  <f  the  award  (f  the  venire,  and  proceed  as  fiUows] :  Form  of  judg- 

Afterwards,  the  jury  between  the  parties  is  respited  until  the  [return  of  distringas  or   ^"x^  ^' 

habeaf  corpora]  day  of ,  unless  —  shall  first  come  on  the  [dt^  of  sittings  or  Nisi  Pnus]    ^     \^^^ 

day  of     ■    ,  at         >  according  to  the  form  of  the  statute  in  that  case  mi^e  and  provided   '^"''^"^P"^* 
Ibr  defiuilt  of  the  jurors,  because  none  of  them  did  appear. 

Afterwards,  on  the  [day  of  signing  final  Judgment]  day  of  come  the  parties  afore« 
said,  by  their  respective  attorneys  aforesaid  [or,  as  the  case  may  be] ;  and  ,  before  whom 
the  said  issue  was  tried,  hath  sent  hither  his  record,  had  before  him,  in  these  words : 

[Copy  postea.] 

Therefore,  it  is  considered,  that  the  said  A.  B.  do  recover  against  the  said  C.  D.,  his  said 
damages,  costs,  and  charges,  by  the  jurors  aforesaid,  in  form  aforesaid,  assessed ;  and  also 
Jt  for  his  costs  and  charges,  by  the  court  here  adjudged  of  increase  to  the  said  A.  B. 
with  his  assent,  which  said  damages,  coats,  and  charges  in  the  whole  amount  to  ,  and 
the  said  C.  D.  in  mercy.  Sec 

No.  4;.  No.  4. 

[Jfier  the  joinder  <f  issue  proceed  as  foUows]  :  Form  of  the 

And  forasmuch  as  the  sum  soueht  to  be  recovered  in  this  suit,  and  indorsed  on  the  said   ^f^^  when  it  is 

writ  o^  summons,  does  not  exceed  20^,  hereupon,  on  the  [teste  of  writ  of  trial] day  of  directed  to  be 

in  the  year ,  pursuant  to  the  statute  in  that  case  made  and  provided,  the  sheriff  [or^   tnsd  by  the 

tiM  judge  of         »  being  a  court  of  record  for  the  recovery  of  debt  in  the  said  county,  as  the  ^^^f^* 
cam  may  be]  commanded,  that  he  summon  twelve  &C.,  who  neither  &c.,   who  shall  be  * 

sworn  truly  to  try  the  issue  above  joined  between  the  parties  aforesaid,  and  that  he  proceed 
to  try  such  issue  accordingly ;  and  when  the  same  shall  have  been  tried,  that  he  noake 
known  to  the  court  here  what  shall  have  been  done  by  virtue  of  the  writ  of  our  lord  the 
king  to  him  in  that  behalf  directed,  with  the  finding  of  the  jury  thereon  indofied,  on  the 
day  of         » &c 

Ji  this  issue  conclude  with  an  award  of  a  tvnvv,  it  may  be  set  aside  foe  irregularity 
{Ward  ▼.  Peel,  1  M.  &  W.  743.  5  Dowl.  P.  C  169.);  or  it  may  be  amended  upon 
payment  of  costs.     Attw'dl  v.  Baher,  5  DowL  P.  C.  462. 

No.  5.  No.  5. 

William  the  Fourth,  by  ftc.,  to  the  sheriff  of  oar  eoonty  of  — —  [or,  to  the  judge  of  Form  of  writ 

-^->,  being  a  court  of  record  for  the  recovery  of  debt  in  oor  eoim^  of ,  o«  the  of  triaL 

ease  may  be\ 
Whereas  A.  B.,  in  our  court  before  us  at  Westminster  [or,  in  our  court  before  our 
justices  at  Wesdninster ;  or,  in  our  court  before  the  barons  of  our  Exchequer  at  West, 
minster,  as  the  case  may  be],  on  the  [date  of  first  writ  of  summons]  day  of—  hut,  foK 
pleaded  C.  D.  in  an  action  on  promises  Ur,  as  the  case  may  be] ;  for  that  whereas  one,  &c. 
{here  recite  the  declaration  as  in  a  writ  tf  mftitry],  and  tbereopon  he  branght  suit.    And 
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U.T.  4W1LL.4.   whereas  the  defendant,  on  the ^—^  day  of— last,  bj         ,  hu  attorney  [or,  ntkcai' 


1834. 


may  be]  came  into  our  said  court  and  said  [here  recite  tke  pletu  and  pleadings  to  the  jtaAr 

<^  muejt  and  the  plaintiflf  did  the  like.     And  whereas  the  sum  sought  to  be  recoveicdia 

the  said  action,  and  indorsed  on  the  writ  of  summons  therein,  does  not  exceed  20^ ;  mi  it 

is  fitting  that  the  issue  abore  joined  should  be  tried  before  you  the  said  sheriff  of [«r, 

judge,  as  the  cote  nuuf  be],  we  therefore,  pursuant  to  the  statute  in  such  case  made  aid 
provided,  command  you  that  you  do  summoi\  twelve  free  and  lawful  men  of  your  coon^i 
duly  qualified  accor<Ung  to  law,  who  are  in  nowise  akin  to  the  plaintiff  or  to  the  defcodnt, 
who  sliall  be  sworn  truly  to  try  the  said  issue  joined  between  the  parties  aforesaid,  sod  tlia 
you  proceed  to  try  such  issue  accordingly ;  and  when  the  same  shall  have  been  tried  in 
manner  aforesaid,  we  command  you  that  you  make  known  to  us  at  Westminster  [or,  to  ov 
justices  at  Westminster ;  or,  to  the  barons  of  our  said  Exchequer,  as  the  case  majf  bt]  vht 
ahall  have  been  done  by  virtue  of  this  writ,  with  the  finding  of  the  jury  hereon  indoiMd,ai 
the  — —  day  of  -^—  next. 

Witness, ,  at  Westminster,  the day  of  ^— ,  in  the year  of  our  reign. 

The  dates  must  be  correctly  stated ;   if  not,  the  writ  will  be  void.     White  v.  Fam, 
3  M.  &  W.  288.     V^orthingUm  v.  H^igley,  5  Dowl.  P.  C  209. 

No.  6.  No.  6. 

Form  of  in-  Afterwards,  on  the  [day  of  trial]  day  of ,  in  the  year ,  before  me,  sheriff  of  tke 

dorsement  county  of    ■       [or,  judge  of  the  court  of         ] came,  as  well  the  within-nsmed  pliifi' 

thereon,  of  the  tiff  as  the  within-named  defendant,  by  their  respective  attorneys  within-named  [or,  as  ik 
verdict.  case  may  be],  and  the  jurors  of  the  jury  by  me  duly  summoned,  as  within  comnaiMiedf  aiv 

came,  and  being  duly  sworn  to  tiy  the  said  iaeue  within  mentioned  on  their  oaih»  aiir 

that— - 


No.  7. 

Form  of  in- 
dorsement 
thereon,  in  case, 
a  nonsuit  takes 
place. 

No.  8. 

Form  of  judg- 
ment for  Che 
plaintiff  after 
trial  by  the 
sheriff. 


No.  7. 

[^Afier  the  words,  "  duly  sworn  to  try  the  issue  within-mentioned,**  proceed  asfoBom]: 

And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said  A.  B.,  being  wksn); 
called,  came  not,  nor  did  be  further  prosecute  his  said  suit  against  the  said  C.  D. 


No.  8. 

[  ^^y  '^^  issue f  and  then  proceed  as  foUov3s\  : 
Afterwards,  on  tlie  [day  of  sigrang  Judgment]  day  of ,in  the  year 


csmelk 


H.V.4WiLi,4. 
1834. 


H.T.6WiLi,4. 
1836. 

Holidays. 


Examination, 
&c.  of  attor- 
neys. 


parties  aforesaid,  by  their  respective  attorneys  aforesaid  [or^  as  the  case  maybe],  and  the < 
sheriff  [or,  judge,  as  the  case  may  be],  before  whom  the  said  issue  canoe  on  to  he  tried,  ^ 
sent  hither  the  said  last-mentioned  writ,  with  an  indorsement  thereon,  which  said  illdon^ 
ment  is  in  these  words :  to  wit— 

'  [Copy  the  indorsement,'] 

Therefore  it  is  considered  &c.  [m  the  same  form  as  be/ore]. 

X.  Hilary  Vacation,  4  Will.  4.  1834. 

These  ruleB  contain  directions  to  taxing  officers,  as  to  all  writs  issaed  on  or  lAff 
the  15th  March,  1834.     Vide  5  B.  &  Ad.  Rules  XIX— XXII. 

XI.  HiLARy  Term,  6  Will.  4.  1836. 

Whereas,  by  the  act  of  the  3  &  4  Will  4.  c.42.  s.  43.  it  is  enacted,  tb^one 
of  the  several  days  mentioned  in  the  statute  passed  in  the  sessions  of  psriiiaK* 
holden  in  the  5th  and  6th  year  of  the  reign  of  King  Edward  the  Sixth,  is- 
tituled,  ''An  act  for  keeping  holidays  and  fasting  days,"  shall  be  observed  ff 
kept  in  the  courts  of  common  law^  or  in  the  several  offices  belongiiig  tho^ 
except  Sundays,  the  day  of  the  nativity  of  our  Lord  and  the  diree  fiiOov^ 
days,  and  Monday  and  Tuesday  in  Easter  week,  it  is  hereby  ordered,  tiiat  heafr 
forth,  in  addition  to  the  said  days,  the  following  and  none  other  shall  be  ^^'"'^ 
or  kept  as  holidays  in  the  several  offices  belonging  to  the  said  courts,  vis.  Goal 
Friday  and  Easter  Eve,  and  such  of  the  five  days  following  as  may  not  60* 
the  time  of  term,  but  not  otherwise ;  the  birthday  of  oar  knd  the  kiBg;  v^ 
birthday  of  our  hdy  the  queen,  the  day  of  the  acoenion  of  oor  lord  the  kisfr 
Whit  Monday,  and  Whit  Tuesday. 

1.  Whereas,  by  stat.  4  Hen.  4.  c  18.  it  was  enacted,  '' that  afl  the  «»- 
tomeys  shall  be  examined  by  the  justices^  and  by  their  discretioDs  their  m"^ 
put  on  the  roU,  and  they  that  be  good  and  virtuous,  and  of  good  fame,  «h«D  * 
received,  and  sworn  weU  and. truly  to  serve  in  their  offices.".  And  whewm*? 


J 


THE  NEW  RULES.  2865 

.  Stat  SJac.  1.  c.  7.  8.2.   it  was  enacted^  ^' that  none  ahall  from  henceforth  H.T.  6Will.4. 

he  admitted  attorneys  in  anjr  of  the  king's  courts  of  record^  but  such  as  have  heen  '^^^* 

brought  up  in  the  same  courts^  or  otherwise  well  practised  in  soliciting  of  causes^ 

and  have  been  found,  by  their  dealings^  to  be  skilful  and  of  honest  disposition  ; 

and  that  none  be  suffered  to  solicit  any  cause  or  causes  in  any  of  the  courts  afore- 

said,  but  only  such  as  are  known  to  be  men  of  sufficient  and  honest  disposition." 

And  whereas^  by  a  rule  made  in  Michaelmas  Term,  1654,  in  the  courts  of  King's 

Bench  and  Common  Pleas,  it  was  ordered,  *'  that  the  courts  should,  once  in  every 

year  in  Michaelmas  Term^  nominate  twelve  or  more  able  and  credible  practisers, 

to  continue  for  the  ensuing  year  to  examine  such  persons  as  should  desire  to  be 

admitted  attorneys,  and  appoint  convenient  times  and  places  for  the  examination ; 

and  the  persons  desiring  to  be  admitted  were  first  to  attend  with  their  proofs  of 

service^  then  repair  to  the  persons  appointed  to  examine,  and,  being  approved, 

to  be  presented  to  the  court    and  sworn."      And  whereas,  by  stat.  2  Geo.  2. 

c.  23.  8. 2.  it  was  enacted,  "  that  the  judges,  or  any  one  or  more  of  them,  should, 

and  they  were  thereby  authorised  and  required,  before  they  should  admit  such 

person  to  take  the  oath,  to  examine  and  inquire,  by  such  ways  and  means  as  they 

should  think  proper,  touching  his  fitness  and  capacity  to  act  as  an  attorney ;  and 

if  such  judge  or  judges  respectively,  should  be  thereby  satisfied  that  such  person 

is  duly  qualified  to  be.  admitted  to  act  as  an  attorney,  then,  and  not  otherwise,  the 

said  judge  or  judges  of  the  said  courts  respectively  should,  and  they  were  thereby 

authorised  to  administer  to  such  persons  the  oath  thereinafter  directed  to  be  taken 

by  attorneys ;  and,  after  such  oath  taken,  to  cause  him  to  be  admitted  an  attorney 

of  such  court  respectively."     And  whereas,  in  order  to  carry  the  last-mentioned  Examiners 

statute  more  fully  into  effect,  it  is  expedient  annually  to  appoint  examiners,  appointed. 

subject  to  the  control  of  the  judges,  in  manner  hereinafter  mentioned,  it  is 

ORBEBED,  that  the  several  masters  and  prothonotaries  for  the  time  being,  of 

the  courts  of  King's  Bench,  Common  Pleas,  or  Exchequer  respectively,  together 

with  twelve  attorneys  or  solicitors,  be  appointed  by  a  rule  of  court  in  Easter    . 

Term  in  every  year  to  be  examiners  for  one  year,  any  ^ye  of  whom  (one  whereof 

to  be  one  of  the  said  masters  or  prothonotaries)  shall  be  competent  to  conduct  the 

examination  ;  and  that  from  and  after  the  last  day. of  next  Easter  Term,  sutgect 

to  such  appeal  as  hereafter  mentioned,  no  person  shall  be  admitted  to  be  sworn  an 

attorney  of  any  of  the  courts>  except  on  production  of  a  certificate,  sigifed  by  the 

major  part  of  such  examiners,  actually  present  at  and  conducting  his  examination, 

testifying  his  fitness  and  capacity  to  act  as  an  attorney ;  such  certificate  to  be  in 

force  only  to  the  end  of  the  term  next  following  the  date  thereof,  unless  such 

time  shall  be  specially  extended  by  the  order  of  a  judge. 

2.  It  is  further  ordered,  that  the  examiners  so  to  be  appointed  shall  conduct  Regulations  to 
the.  said  examinations  under  regulations  to  be  first  submitted  to  and  approved  by  ^  made. 

the  judges. 

3.  And  it  is  further  ordered,  that,  in  case  any  person  shall  be  dissatisfied  with  Petition  of 
the  refusal  of  the  examiners  to  grant  such  certificate,  he  shall  be  at  liberty  to  apply  appeal- 
for  admission  by  petition  in  writing  to  the  judges,  to  be  delivered  to  the  clerk  of 

the  lord  chief  justice  of  the  court  of  King's  Bench,  upon  which  no  fee  or  gratuity 
shall  be  received ;  which  application  shall  be  heard  in  Seijeants*  Inn  Hall  by  not 
less  than  three  of  the  judges. 

4.  And  whereas  the  hall  or  building  of  the  Incorporated  Law  Society  of  the  Where  ezarai- 
United  Kingdom,  in  Chancery  Lane,  will  be  a  fit  and  convenient  place  for  holding  nation  to  l>e  had. 
the  said  examination,  and  the  said  society  have  consented  to  allow  the  same  to  be 

used  for  that  purpose,  it  is  further  ordered,  that,  until  further  order,  such  ex- 
aminations be  there  held  on  such  days,  being  within  the  last  ten  days  of  every  term, 
as  the  said  examiners,  or  any  five  of  them,  shall  appoint ;  and  that  any  person  not 
previously  admitted  an  attorney  of  any  of  the  three  courts,  and  desirous  of  being 
admitted,  shall,  in  addition  to  the  notices  already  required,  give  a  term's  notice  to  Term's  notice. 
the  said  examiners  of  his  intention  to  apply  for  examination,  by  leaving  the  same 
with  the  secretary  of  the  said  society  at  their  said  hall,  which  notice  shall  also  state 
his  place  or  places  of  residence  or  service  for  the  last  preceding  twelve  months ; 
and  in  case  of  application  to  be  admitted,  on  a  refusal  of  the  certificate,  shall  give 
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H.T.  6W1LL.4.  len  days'  notice,  to  be  served  in  like  manner,  of  the  day  appointed  for  JieuiBg  de 


Notices  of 
application. 


Re-admission 
of  attorneys. 


E.T.  6WiLt.4. 
1836. 

Appointment 
of  e](aminers. 


Regulations  for 
the  examin- 
ation of  persons 
applying  to  be 
admitted  as  at- 
torneys of  the 
courts  of 
King*s  Bench, 
Common 
Pleas,  or 


same. 

5.  And  it  is  fiirthtt  ordered,  that  three  days  at  the  least  before  the  oommenee- 
ment  of  the  term  next  preceding  that  in  which  anj  person  not  before  admitted 
shall  propose  to  be  admitted  an  attorney  of  either  of  the  ooorts,  he  shall  eme  to 
be  delivered  at  the  master's  or  prothonotary's  office,  as  the  case  may  be,  inatadof 
affixing  the  same  on  the  walls  of  the  courts,  as  now  required,  the  lunalimtlci 
notices,  which  shall  state,  in  addition  to  the  particulars  now  required,  his  place « 
places  of  abode  or  service  for  the  last  preceding  twelve  months ;  and  die  maaer 
or  prothonotary,  as  the  case  may  be,  shall  reduce  all  such  notices  as  in  this  rule  fint 
mentioned,  into  an  alphabetical  table  or  tables,  under  convenient  heads,  aadaix 
the  same,  on  the  first  day  of  term,  in  some  conspicuous  place  vrithin  or  netrto^  id 
on  the  outside  of,  each  court 

Vide  anti,  980a  Reg.Oen.  £.  T.  S  Vict.  184a 

Formerly,  in  addition  to  the  notices  here  mentioned,  Ove  copies  were  to  be  entered  is  boob 
kept  for  that  purpose  at  the  chambers  of  the  judges  of  the  Queen's  Bench,  for  the  opioeflf 
one  full  term  previous  to  the  application  (Reg.  Gen.  T.  T.  31  Geo.3.);  and  in  the  Cod- 
mon  Pleas,  a  copy  was  to  be  affixed  in  a  conspicuous  place  in  each  of  the  chaobena' 
the  judges  of  that  court;  and  one  copy  was  also  to  be  affixed  before  the  term  is  tk 
usual  place  in  the  offices  of  each  of  these  courts.  Under  particular  drcnmstancesthai 
rules  were  sometimes  relaxed :  for  instance,  where  the  applicant  was  going  to  pacttt 
abroad  (Exp.  Hulme,  4Dowl.  P.  C.  88.},  or  had  been  prevented  by  illncsi  fran  ^ 
the  notice  in  time  (Exp.  Herbert,  2  ibid.  1 72. ),  or  through  inadvertence  had  entered  Im 
notice  only  in  the  book  kept  at  the  chambers  of  the  chief  justice.  Exp.  Woot^ 
4  ibid.  374.    Jervis's  New  Rules,  147. 

6.  And  whereas  it  is  expedient  that,  upon  the  re-admission  of  attoneja,  Ae 
Judges  should  have  further  means  of  inquiring  as  to  the  circumstances  under  wUil 
persons  applying  to  be  re-admitted  discontinued  to  practise,  and  as  to  their  eaadart 
and  employment  during  the  time  of  such  discontinuance,  it  is  fubthbb  qbdboi, 
that  at  the  time  of  giving  the  usual  notice  of  the  intention  to  apply  for  aadi  it 
admission,  the  party  shall  cause  to  be  filed  the  affidavit  on  which  he  aeeb  to  la 
Te-admitted  vnth  the  master  or  prothonotary,  as  the  case  may  be,  which  affidrnt 
shall  contain,  in  addition  to  the  particulars  now  required,  a  statement  of  hit  phs 
or  places  of  abode  during  the  last  preceding  year ;  and  such  person  shall  ibv  ^ 
the  same 'time  cause  to  be  left  a  copy  of  such  affidavit  with  die  deik  of  tbeiflri 
chief  justice  of  the  court  of  King's  Bench.  And  the  rule  for  the  re  admiwwa  d 
such  person  shall  be  drawn  up  on  reading  such  affidavit,  and  also  an  affidanttf 
such  copy  having  been  left  in  compliance  with  this  rule. 

XII.  Eastrb  Term,  6  Will.  4.  1836. 

It  is  ordered,  that  the  several  masters  and  prothonotaries  for  the  time  being" 
the  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  respectively,  togethff 
with  Thomas  Adliugton,  Jonathan  Brundrett,  George  Frere,  James  William  Fresb- 
field,  James  Hall,  Bryan  Holme,  William  Lowe,  Edward  Rowland  Pidberisg^ 
Samuel  White  Sweet,  William  Tooke,  Richard  White,  Edward  Archer  Wilt 
gentlemen,  attorneys,  be,  and  the  same  are  hereby  appointed,  examinen  far  ak 
year  now  next  ensuing,  to  examine  all  such  persons  as  shall  desire  to  be  admilfe^ 
attorneys  of  all  or  either  of  the  said  courts,  from  and  after  the  last  day  of  tks 
present  term;  and  that  any  ^re  of  the  said  examiners,  one  of  them  being ov^ 
the  said  masters  or  prothonotaries,  shall  be  competent  to  conduct  the  said  txttt^" 
ation  in  pursuance  of  and  subject  to  the  provisions  of  the  rule  of  all  the  0*^1 
made  in  this  behalf  in  Hilary  Term  last  past. 

Wliereas,  by  a  rule  of  the  courts  of  King's  Bench,  Common  Pleas,  aod  Sx* 
chequer,  made  in  Hilary  Term,  18S6,  it  was  ordered,  that  the  several  niasten  0° 
prothonotaries  for  the  time  being  of  the  said  courts  respectively,  together  vi^ 
twelve  attorneys  or  solicitors,  should  be  appointed  by  a  rule  of  court  in  S*^ 
Term  in  every  year  to  be  examiners  for  one  year  of  persons  applying  to  be 
admitted  attorneys  of  the  said  courts,  any  five  of  whom  (one  whereof  to  beotf " 
the  said  masters  or  prothonotaries)  should  be  competent  to  conduct  the  extfiiV' 
tion  ;  and  that  from  and  after  the  last  day  of  the  present  Easter  Teno,  ^^ 
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to  such  appeal  as  thereinafter  mentioned,  no  person  ibould  be  admitted  to  be  sworn  E*T.  6Wilu4* 
an  attorney  of  any  of  the  said  courts  except  on  production  of  a  certificate,  signed  l^S6, 

by  the  major  part  of  such  examiners  actually  present  at  and  conducting  his  ex-  Exchequer, 
amination,  testifying  his  fitness  and  capacity  to  act  as  an  attorney;  such  certificate  pursuant  to  the 
to  be  in  force  only  to  the  end  of  the  term  next  following  the  date  thereof,  unless  rule  of  court 
such  time  should  be  specially  extended  by.the  order  of  a  judge :  And  it  was  further  ™**^®  *" 
ardered,  that  the  examiners  so  to  be  appointed  should  conduct  the  said  examina^  18*36^  T^^rm, 
tions  under  regulations  to  be  first  submitted  to  and  approved  by  the  judges ;  and  ' 
that,  until  further  order,  such  examinations  should  be /held  in  the  hall  or  building 
of  the  Incorporated  Law  Society  of  the  United  Kingdom  in  Chancery  Lane,  on 
such  days  (being  within  the  last  ten  days  of  every  term)  as  the  said  examiners, 
or  any  five  of  them,  should  appoint ;  and  that  any  person  not  previously  admitted 
of  any  of  the  three  courts,  and  desirous  of  being  admitted,  should  give  a  term's 
notice  of  his  intention  to  apply  for  examination,  by  leaving  the  same  with  the 
secretary  of  the  said  society  at  their  said  hall. 
^     And  whereas,  by  a  rble  of  all  the  said  courts,  made  in  this  present  Easter 
Term,  it  was  ordered,  that  the  several  masters  and  prothonotaries  for  the  time 
being  of  the  said  courtj^  respectively,  together  with  Thomas  Adlington,  Jonathan 
Brundrett,  George  Frere,  James  William  Freshfield,  James  Hall,  Bryan  Holme, 
William  Lowe,   Edward  Rowland  Pickering,   Samuel  White   Swe^t,  William 
Tooke,  Richard  White,  and  Edward  Archer  Wilde,  gentlemen,  attorneys,  should 
be,  and  the  same  were  thereby  appointed  examiners  for  one  year  then  next  en- 
suing, to  examine  all  such  persons  as  should  desire  to  be  admitted  attorneys  of  all 
or  either  of  the  said  courts  from  and  after  the  last  day  of  that  term ;  and  that  any 
five  of  the  said  examiners,  one  of  them  being  one  of  the  said  masters  or  protho- 
notaries, should  be  competent  to  conduct  the  said  examination,  in  pursuance  of 
and  subject  to  the  provisions  of  the  said  rule  of  Hilary  Term  last. 

In  pursuance  of  the  said  rules,  the  following  regulations  for  conducting  the 
said  examinations  have  been  submitted  to  and  approved  by  the  judges  of  the  said 
courts:  — 

1.  That  every  person  applying  to  be  admitted  an  attorney  of  any  of  the  said  Articles,  &c.  to 
courts  pursuant  to  the  said  rules  shall,  within  the  first  seven  days  of  the  term  in  ^  ^^  ^^  the 
which  he  is  desirous  of  being  admitted,  leave,  or  cause  to  be  left  with  the  secretary  •fc'«*«>7oftl»e 
of  the  said  Incorporated  Law  Society,  his  articles  of  clerkship  duly  stamped,  and  j^^'soc^et 
also  any  assignment  which  may  have  been  made  thereof,  together  with  answers  to 

the  several  questions  hereunto  annexed,  signed  by  the  applicant,  and  also  by  the 
attorney  or  attorneys  with  whom  he  shall  have  served  his  clerkship. 

2.  That,  in  case  the  applicant  shall  shew  suflicient  cause,  to  the  satisfaction  of  Unless  dis- 
the  examiners,  why  the  first  regulation  cannot  be  fully  complied  with,  it  shall  be  P^n^d  with, 
in  the  power  of  the  said  examiners,  upon  suflicient  proof  being  given  of  the  same, 

to  dispense  with  any  part  of  the  first  regulation,  that  they  may  think  fit  and  rea- 
sonable. 

3.  That  every  person  applying  for  admission  shall  also,  if  required,  sign  and  Other  questioos 
leave,  or  cause  to  be  left,  with  the  secretary  of  the  said  society,  answers  in  writing  "^^y  ^  put. 

to  such  other  written  or  printed  questions  as  shall  be  proposed  by  the  said  ex- 
aminers touching  his  said  service  and  conduct ;  and  shall  also,  if  required,  attend 
the  said  examiners  personally,  for  the  purpose  of  giving  further  explanation 
touching  the  same ;  and  shall  also,  if  required,  procure  the  attorney  or  attorneys 
with  whom  he  shall  have  served  his  clerkship  as  aforesaid,  to  answer,  either  per- 
sonally or  in  writing,  any  question  touching  such  service  or  conduct,  or  shall  make 
proof  to  the  satisfaction  of  the  said  examiners  of  his  inability  to  procure  the  same. 

4.  That  every  person  so  applying  shall  also  attend  the  said  examiners  at  the  Attendance  for 
liall  of  the  said  society,  at  such  time  or  times  as  shall  be  appointed  for  that  cu>»ination. 
purpose,  pursuant  to  the  said  rule,  as  the  said  examiners  shall  appoint,  and  shall 

answer  such  questions  as  the  said  examiners  shall  then  and  there  put  to  him  by 
written  or  printed  papers,  touching  his  fitness  and  capacity  to  act  as  an  attorney. 

5.  That,  upon  compliance  with  the  aforesaid  regulations,  and  if  the  m^jor  part  Certificate  of 
of  the  said  examiners  actually  present  at  and  conducting  the  said  examination  (one  examiners. 
of  them  being  one  of  the  said  masters  or  prothonotaries)  shall  be  satisfied  as  to  the 
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£.T.  6W1IL.4.  fitnesB  and  capacity  of  the  penon  so  applying  to  act  as  an  attoniey,  the  aid  ei- 
^^^'  aminers  so  present,  or  the  mi^or  part  of  them,  shall  certify  the  same  under  didr 

hands  in  the  following  fonn^  via,  :— 

''  In  pursuance  of  the  rules  made  in  Hilary  and  Easter  Terms,  1836,  of  die 
courts  of  King's  fiench^  Common  Pleas,  and  Exchequer,  we,  bdng  the  mqar 
part  of  the  examiners  actually  present  at^  and  conducting  the  examination  of  A.  B^ 
of  &C.,  do  hereby  certify,  that  we  have*  examined  the  said  A.  B.  as  required  bj 
the  said  rules ;  and  we  do  testify^  that  the  said  A.  B.  is  fit  and  capable  to  act  b 
an  attorney  of  the  said  courts." 


Questions  as  to 
due  service 
to  be  answered 
by  tlie  clerk. 


Q^eiti(ms  om  to  due  Service,  to  be  amwered  by  the  CMl 

1.  What  was  your  age  on  the  day  of  the  date  of  your  artides  ? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the  office  wbne  tk 
attorney  or  attorneys  to  whonii  you  were  articled  or  assigned  carried  on  hit  or 
their  business  ?  and,  if  not,  state  the  reason. 

3.  Have  you^  at  any  time  during  the  term  of  your  articles,  been  absent  ailihn^ 
the  permission  of  the  attorney  or  attorneys  to  whom  you  were  articled  or  angsed? 
and,  if  so,  state  the  length  and  occasions  of  such  absence.  ^ 

4.  Have  you^  during  the  period  of  your  articles,  been  engaged  or  concerned  a 
any  profession,  business,  or  employment,  other  than  your  professional  emplojnieit 
as  clerk  to  the  attorney  or  attorneys  to  whom  you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engaged  or  concenied,*^ 
for  how  long  time,  in  any  and  what  profession^  trade^  business,  or  employoo^ 
other  than  the  profession  of  an  attorney  or  solicitor  ? 


Questions  as  to 
due  service  to 
be  answered  by 
the  attorney. 


QuestUme  as  to  due  Service,  to  be  answered  by  the  Attorney. 

1.  Has  A.  B.  served  the  whole  term  of  his  articles  at  the  office  where  yon  canj 
on  your  business  ?  and,  if  not,  state  the  reason. 

2.  Has  the  said  A.  B.,  at  any  time  during  the  term  of  his  articles,  been  abot 
without  yoiu*  permission  ?  and,  if  so^  state  the  length  and  occasions  of  x^ 
absence. 

3.  Has  the  said  A.  B.,  during  the  period  of  his  articles,  been  engaged  or  o(i- 
cemed  in  any  profession,  business,  or  employment,  other  than  his  profeawnil 
employment  as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.,  during  the  whole  term  of  his  clerkship,  with  the  ex- 
ceptions above  mentioned,  been  faithfully  and  diligently  employed  in  your  pi*- 
fessional  business  of  an  attorney  or  solicitor  ? 

5.  Has  the  said  A.  B.^  since  the  expiration  of  his  articles,  been  engaged  or 
concerned^  and  for  how  long  time,  in  any  and  what  profession,  trade^  bodneai),  or 
employment,  other  than  the  profession  of  an  attorney  and  solicitor  ? 

And  I  do  hereby  certify  that  the  said  A.  B.  hath  duly  and  faithfully  serTed 
under  his  articles  of  clerkship  (or  assignment^  as  the  case  may  be*),  bearing  dite, 
&c.,  for  the  term  therein  expressed ;  and  that  he  is  a  fit  and  proper  person  to  ke 
admitted  an  attorney. 

Where  an  attorney  to  whom  an  articled  clerk  has  served  part  of  his  time  has  absconded, 
the  court  will  allow  him  to  be  examined  without  producing  the  usual  testimoniib  ff 
bim  as  to  service,  &c.     Exp.  Henry  Carr,  1  Dowl.  P.  C.  N.  S.  5G5» 


M.T.7W1LL.4. 
1836. 

Itules  to  return 
writs,  or  to 
bring  in  tlie 
body,  except  in 
London  and 
Middlesex,  to 
be'^ight  instead 
of  six  day  rules. 

E.T.7W1LL.4. 
1837. 


XIII.  Michaelmas  Term,  7  Will.  4.  1836. 

It  is  ordered,  that,  from  and  after  the  last  day  of  this  term,  all  rales  npoo 
sheriffs^  other  than  the  sheriffs  of  London  and  Middlesex^  to  return  writs  eiiberci 
mesne  or  final  process,  and  rules  to  bring  in  the  bodies  of  defendants,  be  e^^ 
day  rulesy  instead  of  six  day  rules. 

XIV.  Easter  Term,  7  Will.  4.  1837. 

[Appointment  of  examiners  for  the  admission  of  attorneys;  which  occun  intlv 
faster  Term  of  every  subsequent  year.] 
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XV.  Hilary  T£rm>  1  Viot.  1838.  H.T.  1  Vict. 

It  is  hereby  ordered^  that  on  and  after  the  fourth  day  of  this  present  Hilary  '  . 

Term,  all  affidavits  sworn  before  a  commissioner  in  the  country,  or  a  judge  of  T!H' 

assize  on  the  circuit,  be  read  in  the  several  courts  of  Queen's  Bench,  Common  ^  country 
Pleas,  and  Exchequer,  or  before  any  judge  of  the  same,  or  any  of  the  masters  commissioner, 
thereof,  in  like  manner  as  other  affidavits,  and  without  obliging  the  party  filing  or  judge  of  as- 
them  to  obtain  copies  of  the  same.  "*^  ™*y  ^ 

And  it  is  further  ordered,  that  all  affidavits  read  before  a  judge  of  any  of  the  ^j^  *"t^^ 
said  courts,  or  before  a  master  of  the  same,  shall  be  filed  with  the  masters  of  the  copies. 
said  courts,  and  be  alphabetically  indexed ;  such  affidavits  to  be  delivered  to  the  p...       ^ 
said  masters,  in  order  to  be  filed,  four  times  in  the  year,  that  is  to  say,  the  last  davit^ 
day  of  each  term. 

It  is  ordered,  that  the  17th  article  of  the  rule  made  in  Hilary  Term,  2  Will.  4.,   Special  bail  to 
for  regulating  the  practice  of  all  the  courts  of  King's  Bench,  Common  Pleas,  and  ^  justified  be- 
^  Exchequer  of  Pleas,  be  henceforth  annulled ;  and  ^t  in  all  cases  special  bail  may    ?'^  »  judge  at 
be  justified  before  a  judge  at  chambers,  both  in  term  and  vacation. 

It  is  also  ordered,  that  no  rule  for  a  special  jury  be  granted  on  behalf  of  any  Special  jury  in 
defendant  or  plaintiff  in  replevin,  except  on  an  affidavit,  either  stating  that  no  replevin, 
notice  of  trial  has  been  given,  or  if  it  has  been  given,  then  stating  the  day  for 
which  such  notice  has  been  given ;  and  in  the  latter  case,  no  such  rule  is  to  be 
granted,  unless  such  application  is  made  for  it  more  than  six  days  before  that  day ; 
provided  that  a  judge  may,  on  summons,  order  a  rule  for  a  special  jury  to  be 
drawn  up  at  any  time. 

It  is  further  ordered,  that  henceforth  every  rule  of  court  delivered  out  in   Rules  of  court 
vacation  shall  be  dated  the  day  of  the  month  and  week  on  which  the  same  l^^^  dated, 
is  delivered  out,  but  shall  be  entitled  as  of  the  term  immediately  preceding  such 
vacation. 

I^It  is  ordered,  that  judges'  orders  to  return  writs  (whether  of  mesne  or  final   Rules  to  return 
process),  and  to  bring  in  the  body,  be  drawn  up  without  any  affidavit.     Dated  writs,  how 
this  2lBt  day  of  February,  1838.]  obtained. 

Where  there  are  several  defendants  in  a  writ  of  capias,  and  warrants  are  issued,   SHEairr^s 
those  by  the  under-sheriff  against  more  than  one  defendant,  na  more  shall  be   Pk>»* 
charged  in  any  case  for  each  defendant,  after  the  first,  than  S«.  6d, 

^      XVI.  Trinity  Term,  1  Vict.  1838.  T.T.  1  Vict.. 

^  It  is  ordered,  that  in  future,  in  any  action  against  an  acceptor  of  a  biU  of  ^^^^; 
exchange,  or  the  maker  of  a  promissory  note,  the  defendant  shall  be  at  liberty  ^^^^  %c^^^ 
to  stay  proceedings  on  payment  of  the  debt  and  costi^  in  that  action  only. 

Whereas  it  is  expedient  that  certain  rules  and  regulations  made  in  Hilary  Term,   Reg.  Gen.H. 
in  the  fourth  year  of  his  late  majesty  King  William  the  Fourth,  pmrssant  to   T.  4  Will.  4. 
Stat  3  &  4  Wll.  4.  c  42.  s.  1.,  should  be  amended,  and  some  further  rules  ■*•  ^'''  ^  ^^' 
and  regulations  made  pursuant  to  the  same  statute,  it  is  therefork  ordered,  that  "**** 
from  and  after  the  first  day  of  Michaelmas  Term  next  inclusive,  unless  parlia- 
ment shall  in  the  mean  time  otherwise  enact,  the  following  rules  and  regula« 
tions,  made  pursuant  to  the  said  statute  shall  be  in  force :  — 

It  is  ordered,  that  the  17th  and  19th  of  the  general  rules  and  regulations 
made  pursuant  to  stat.  3  &  4  Will.  4.  c.  42.  s.  1.  be  repealed,  and  that  in  the 
place  thereof  the  two  following  amended  rules  be  substituted,  viz. :  — 

For  the  llth  Rule. 
When  money  is  paid  into  court,  such  payment  shall  be  pleaded  in  all  cases.   Payment  of 
and  as  near  as  may  be  in  the  following  form,  mutatU  mutandis :  —  ^urt.^  "' 

Form  of  Plea,  Form  of  plea. 

C.  D.  "I  The day  of . 

aU.     Y    The  defendant,  by ,  his  attorney  lor,  "  in  person,"  &c]  says  [or, 

A.  B.  J  in  case  it  be  pleaded  as  to  part  only,  add,  "  as  to  £ ,  being  part 
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THE  NEW  RULES. 


T.T.  1  Vict. 
18S8. 


Proceedings  by 
plaintiff  after 
payment  of 
money  into 
coort. 


General  issue 
by  statute. 


Special  pleas 
will  not  be  al- 
lowed in  addi- 
tion to  the 
statutable  plea 
of  the  general 
issue. 


of  the  BttiD  in  the  dec1ar(itioii;*'  or  —  '<  count  mentioned ;"  or,  '^  as  to  the  lendne 

of  the  sum  o{£ "3  that  the  plaintiff  ought  not  further  to  maintain  hie  actun, 

hecause  the  defendant  now  brings  into  court  the  sum  of  £ ,  ready  to  be  paid 

to  the  plaintiff;  and  that  the  defendant  further  says,  that  the  plaintiff  has  oot 
sustained  damages  [or,  in  actions  of  debt,  *'  that  he  never  was  indebted  to  the  idas- 
tiff"]  to  a  greater  amount  than  the  said  sum  of  &C.9  in  respect  of  the  cause  of 
action  in  the  declaration  mentioned  {or,  *'  in  the  introductory  part  of  thii  pbi 
mentioned"];  and  this  he  is  ready  to  verify:  wherefore  he  prays judgmeiit if 
the  plaintiff  ought  further  to  maintain  his  action  thereof. 

For  the  igth  Rule. 

The  plaintiff^  aflijer  delivery  of  a  plea  of  payment  of  money  into  coart,  shall  be  it 
liberty  to  reply  to  the  same  by  accepting  the  sum  so  paid  into  court  in  foil  alis- 
faction  and  discharge  of  the  cause  of  action  in  respect  of  which  it  has  been  paid 
in ;  and  he  shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit,  and  in  ciseof 
non-payment  thereof  within  forty -eight  hours  to  sign  judgment  for  his  costs  of  sot 
so  taxed;  or  the  plaintiff  may  reply  '^  that  he  has  sustained  damages  {or,  '*  AatdK 
defendant  was  and  is  indebted  to  him/'  at  the  case  may  he)  to  a  greater  amovt 
than  the  said  sum ;"  and^  in  the  event  of  an  issue  thereon  being  fomid  fcr^ 
defendant,  the  defendant  shall  be  entitled  to  judgment  and  bis  costs  of  suit 

Vide  Reg.  Gen.  H.  T.  4  Will.  4.  s.  19.  avUit  S859.  The  material  diffex«nce  in  thetw 
rules  is  the  addition  in  the  latter  of  the  words,  **  and  is,"  in  the  form  of  the  replkatios. 
Whatever  be  the  result  of  the  cause,  the  plaintiff  is  entitled  to  the  money  paid  i^ 
court.  If  the  plaintiff  accept  the  money  paid  into  court  with  the  plea,  he  is  eaii^ 
to  his  costs,  even  though  the  sum  be  under  40«.,  for  by  the  acceptance  the  suit  is  it  «> 
end,  and  the  defendant  cannot  enter  a  suggestion  (Ferraudw,  Morgan^  I  Gale,  156.); 
but  if  there  be  also  otiier  pleas,  the  defendant  will  be  entitled  to  the  costs  of  tfas. 
Goodte  ▼.  Goldtmitk^  S  M.  &  W.  S02.  5  Dowl.  P.  C.  288.  If  tbe  plaintiff  pnccei 
he  will  have  the  coats  of  the  suit  if  he  succeed ;  but  if  the  defiendant  get  a  Terdu1,ii 
will  be  entitled  to  the  costs  of  the  cause,  and  not,  as  formerly,  merely  those  iocmid 
since  tbe  payment  into  court.  The  plaintiff  will  not  be  liable  to  any  cosU  by  leusi 
of  the  defendant's  having  taken  out  a  summons  to  stay  proceedings  on  paymeot  of  1 
certain  sum,  which  the  plaintiff  refused,  alleging  more  to  be  due,  the  defendsntsM 
having  afterwards  brought  the  money  into  courL  Cover  ▼.  £ZAau,  S  M.  &  W.  il& 
Jervis's  New  Rules,  156. 

It  is  further  ordered,  that  in  every  case  in  which  a  defendant  shall  plead  tk 
genera]  issue^  intending  to  give  the  special  matter  in  evidence,  by  virtue  of  anjict 
of  parliament,  he  shall  insert  in  the  margin  of  such  plea  the  words  *'  by  ststott^" 
otherwise  such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  vi 
of  parliament ;  and  such  memorandum  shall  be  inserted  in  the  margin  of  tk 
issue  and  of  the  Nisi  Prius  record. 

Vide  anU,  9»6%  Reg.  Gen.  H.  T.  4  Will.  4. 

The  plea  of  not  guilty  <*by  statute,*'  pleaded  under  stat.  11  Geo.  S.  c.  19.  s.Sl.tiB" 
action  for  an  excessive  distress,  puts  in  issue,  not  only  tbe  matter  of  justiBcation,  bi^ 
the  tenancy  and  owifbrship  of  the  goods.     WUUams  v.  Jones,  11  A.  &  £.  643. 

If  a  defendant  plead  not  guilty  **  by  statute  **  to  the  declaration,  that  plea  also  exteadsii 
a  new  assignment.  If  a  defendant  do  not  add  the  words  "  by  statute  *  on  the  iBai|^ 
of  his  plea  of  not  guilty,  he  cannot  give  special  matter  in  evidence  to  bring  biissV 
within  an  act  of  parliament,  which  allows  a  plea  of  not  guilty ;  but  if,  at  the  dd  ^ 
the  plaintiff's  case,  it  appear,  that  the  defendant  was  entitled  to  nodce  of  action,  taAv 
have  the  venue  laid  in  the  proper  county,  and  the  plaintiff  gave  no  notice  of  sctiomii^ 
the  venue  be  in  a  wrong  county,  this  is  not  aided  by  the  defendant  having  ohHm^ 
to  add  the  words  "  by  statute  "  on  the  margin  of  his  plea.  Mown  v.  ^ewlntdfSC' 
&  P.  575. 

The  court  will  not  allow  the  defendant  to  put  special  pleas  on  the  record,  in  addiik*^ 
the  statuable  plea  of  tbe  general  issue.    Legge  v.  Boi^  1  M.  &  G.  898. 

Where  a  statute  enables  defendants  to.plead  the  general  issue,  and  to  give  tbe  spedal  miBv 
of  defence  in  evidence,  the  plea  of  not  guilty  so  pleaded,  is  not  affected  by  the  se« 
rules  of  H.  T.  4  Will.  4.,  but  operates  as  before  they  were  framed,  putting  in  issesi< 
only  the  defences  peculiar  to  the  statute,  but  all  that  would  have  arisen  at  commoelsV' 
Therefore,  the  court,  in  the  exercise  of  its  discretion  under  stat.  4  Anne,  c.]6.s-^ 
will  not  give  leave  to  plead  not  guilty  **  by  statute,**  together  with  a  spedsl  ^ 
although  such  plea  may  raise  a  defence  independent  of  the  statute.  Beu  v.  Ofi^ 
11  A.  &  £.631. 
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THE  NEW  rules:  2871 

In  Forfnan  ▼.  Datvei  (1  C.  &  Marsli.  127.)*  it  appeared,  on  the  trial  of  an  action  against     T.T.  1  Vict. 
officers  of  a  court  of  requests,  that  the  Nid  Prius  record  contained  only  a  plea  of  not  18S8. 

guilty,  without  tlie  words  "  by  statute  **  being  added ;  the  defendant's  counsel  wished  

to  amend,  by  adding  the  words  "  by  statute  **  to  the  Nisi  Prius  record,  but  the  judge 
would  not  allow  the  amendment : — but  it  seems,  that  if  it  could  have  been  shewn,  that 
the  words  **  by  statute*'  had  been  in  the  issue  delivered  by  the  plaintiff's  attorney,  the 
judge  would  have  allowed  the  amendment. 

* 

In  any  case  in  which  the  plaintiff  (in  order  to  avoid  the  expense  of  a  plea  of  Payments 
payment)  shall  have  given  credit  in  the  particulars  of  his  demand '  for  any  sum   c^^dited  in 
or  sums  of  money  therein  admitted  to  have  been  paid  to  the  plaintiff,  it  shall  ^{^j|[^nd  ne^ 
not  he  necessary  for  the  defendant  to  plead  the  payment  of  such  sum  or  sums  of  Qot  be  pleaded, 
money.      # 

This  and  the  two  succeeding  rules  settle  the  doubts  which  were  expressed  in  £mesi 
V.  Broum,  3  Bing.  N.  C.  674.  Almyon  v.  Wakety  2  M.  fcW.  764.  NichoU  v.  WiUianu, 
2  M.  &  W.  758.  Coates  v.  Stevens^  2  C.  M.  &  R.  118.  5  Tyrw.  764.  Booth  v.  Howard, 
5  Dowl.  P.  C.  438.     Shirley  v.  Jacobs,  2  Bing.  N.  C  88. 

Bat  this  rule  is  not  to  apply  to  cases  where  the  plaintiff^  after  stating   the   Rule  not  to 
amount  of  his  demand,  states  that  he  seeks  to  recover  a  certain  balance,  without  ^^}^.  ^  ^^'^™ 
giving  credit  for  any  particular  sum  or  sums.  ^      ^"^; 

Payment  shall  not  in  any  case  be  allowed  to  he  given  in  evidence  in  reduction  of    J?^^^  '^ 
damages  or  debt^  but  shall  he  pleaded  in  bar.  damages  or 

debt  not  to  be 

XVII.  Michaelmas  Term,  2  Viot.  1888.  allowed. 

M.T.  2VicT, 
Whereas  it  is  provided  by  the  act  of  1  &  2  Vict.  c.  45.  s.  3.  that^  after  the  18S8. 
Ist  of  November^  1888^  any  person  entitled  to  be  admitted  an  attorney  of  any   Admission  of 
of  the  superior  courts  of  common  law  at  Westminster  shall^  after  being  sworn  in  attorneys, 
and  admitted  as  an  attorney  of  any  one  of  the  said  courts  be  entitled  to  practise  in 
any  other  of  the  said  courts^  upon  signing  the  roll  of  such  court  and  not  other- 
wise^ in  like  manner  as  if  he  had  been  sworn  in  and  admitted  an  attorney  of  such 
courts  provided  that  no  additional  fee  besides  those  payable- under  the  act  of 
1  Vict.  c.  56.  shall  be  demanded  or  paid ;  and  that  the  fees  payable  for  such  ad- 
missions shall  be  apportioned  in  such  manner  as  the  judges  of  the  said  courts,  or 
any  eight  of  them,  shall,  by  any  rule  or  order  made  in  term  or  vacation^  direct 
and  appoint. 

We  therefor#*direct  and  appoint  that  the  fees  payable  by  virtue  of  the  said 
last-mentioned  act  for  the  judge's  fiat,  be  received  in  the  first  instance  by  the 
clerk  of  the  judge  granting  the  fiat,  and  paid  over  by  him  to  the  derk  of  the  chief 
justice  or  chief  baron  of  the  court,  as  the  case  may  be  ;  and  the  day  after  each 
term  all  the  fees  so  received  shall  be  divided  into  fifteen  portions,  one  of  which 
shall  be  paid  to  the  clerk  or  clerks  of  each  judge ;  and  further,  that  the  fees  pay- 
able by  virtue  of  the  said  act  to  the  ushers,  shall  be  received  in  the  first  instance 
by  one  of  the  ushers  of  the  court  in  which  the  admission  shall  take  place,  and  shall, 
on  the  day  after  each  term^  be  divided  into  three  equal  portions,  one  of  which 
shall  be  paid  to  the  ushers  of  each  court. 

XVIII.  Hilary  Vacation,  2  Viot.  1839.  ^g]  ^  ^'"' 

It  is  ordered,  that  the  following  forms  of  writs,  framed  by  the  judges  pursuant  Forms  of  wriu 
to  sUL  1  &  2  Vict.  c.  110    s.  20.    be  used   from    and  after  the  first   day  of  as  framed  by 
March  next,  with  such  alterations  as  the  nature  of  the  action,  the  description  of  ^  judges, 
the  court  in  which  the  action  is  depending,  the  character  of  the  parties^  or  the  ^^"I'Sj^i^vict 
circumstances  of  the  case  may  render  necessary,  but  that  any  variance,  not  being  c.  iia 
in  matter  of  substance,  shall  not  affect  the  validity  of  the  writs  sued  ouL 

[The  forms  of  the  writs  here  follow,  vide  9  A.  &  £.  986—998.] 

A  writ  of  capias  may  issue  without  a  judge*s  order  on  a  writ  of  summons,  against  a  prisoner 

remanded  by  the  Insolvent  Debtors'  Court  under  stat  1  &  2  Vict  c.  1  la  s.  85.   Grow- 

cock  v.  IFallery  11  A.  &  E.  165. 
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THE  N£W  RULEa 


H.T.  S  Vict. 
1840. 

Regulations 
respecting  writs 
under  Rtats. 
I  &  2  Vict. 
c.  1 10.  s.  20. 


T.T.  SViCT. 
184a  ' 

Payment  of 
costs  for  a 
judge*s  order 
when  made  a 
rule  of  court. 


XIX.  Hilary  Term,  3  Vict.  1840. 

It  18  ORBERVD^  that  the  following  fonns  of  writs^  framed  by  die  jodges  pnr- 
auaut  to  atat.  1  &  2  Vict  c.  110.  a.  ^0.,  be  used  from  and  after  the  first  day 
of  next  Easter  Term  in  the  cases  to  which  they  are  applicaUe,  with  soc^  al- 
terationa  as  the  nature  of  the  action^  the  description  of  the  conrt  in  whidi  the 
action  is  depending^  the  character  of  the  parties^  or  the  drcomatanoes  of  the 
case  may  render  necessary ;  and  that  in  all  cases  in  which  the  judgment  is  for  a 
penalty^  and  the  plaintiff  seeks  to  obtain  interest^  there  shall  be  a  memorandnm 
on  the  back  or  at  the  foot  of  the  writ,  directing  the   sheriff  to  levy  the  amomit 
of  the  sum  of  money  really  due  and  secured  by  the  penalty^  and  of  the  damage 
and  costs  recovered  and  interest  thereon,  at  the  rate  of  iLper  centT  per  amiwm 
from  the  time  when  the  judgment  was  entered  up,  or  if  it  was  entered  ap  befote 
the  first  day  of  October/ ]  838,  [then  from  that  day ;  and  that,  in  the  cases  in 
which  the  amount  for  which  the  judgment  has  been   given  is  less   than  the 
amount  of  the  sum  of  money  really  due  and  secured  by  the  penalty,  and  die 
damages  and  costs  recovered,  and  the  interest  thereon,  calculated  as  aforesaid,  it 
shall  be  stated,  in  the  body  of  the  writ,  that  the  sheriff  is  to  levy  interest  at 

the  rate  of  4/.  per  cent,  per  annum,  from  the day  of  —  ,   suid  on  the 

back  or  at  the  foot  of  the  writ  there  shall  be  a  memorandum  as  above  directed  ; 
and  that  in  the  case  of  an  assessment  of  further  damages,  under  a  writ  of  mm 
facias  pursuant  to  stat  8  &  9  Will.  3.,  it  shall  be  stated,  in  the  body  of  the  writ 
of  execution,  that  the  sheriff  is  to  levy  interest  on  the  damages  assessed  and  eosti 
taxed  in  that  behalf  at  the  rate  of  4/.  per  cent,  per  annum,  from  the  day  ca 
which  execution  was  awarded,  unless  execution  was  awarded  before  the  1st  «f 
October,  1838,  and  in  that  case  from  that  day:  Bot  it  is  furthsr  ordebo), 
that  any  variance,  not  being  in  matter  of  substance,  shall  not  affect  the  validity  <]f 
the  writs  sued  out. 

[The  forms  of  the  writs  here  foUoiv,  wde  11  A.  &  £.  603—606.] 

XX.  Tbwity  Term,  3  Vict.  1840. 

It  is  resolved  by  all  the  judges,  that,  when  a  judge's  order  is  made  a  rule  of 
court,  it  shall  be  a  part  of  the  rule  of  court,  that  the  costs  of  making  the  order 
a  rule  of  court  shall  be  paid  by  the  party  against  whom  the  order  is  made,  pro. 
vided  an  affidavit  be  made  and  filed,  that  the  order  has  been  served  on  the  party 
or  his  attorney,  and  disobeyed.  ^ 


H.T,  4  Vict.  XXI.  Hilary  Term,  4  Vict.  1841. 

1841.  It  is  ordered,  that  a  party  entided  to 'appear  to  a  declaration  in  ejectment,  may 

Froceedings  in    appear  and  plead  thereto  at  any  time  after  service  of  such  declaration,  and  before 
ejectment  the  end  of  the  fourth  day  of  the  term  in  which  the  tenant  is  required  by  the  notiee 

to  appear,  in  town  causes,  and  before  the  end  of  the  fourth  day  aflter  the  tenn  in 
which  the  tenant  is  required  by  the  notice  to  appear  in  country  causes,  and  may 
proceed  to  compel  the  plaintiff  to  reply  thereto,  or  may  sign  judgment  of  non  pn»^ 
notwithstanding  such  plaintiff  may  not  have  obtained  a  rule  for  judgment  on  sQch 
service  of  declaration ;  and  that  a  plaintiff  who  may  have  omitted  to  obtain  a 
rule  for  judgment  within  the  time  prescribed  by  the  present  rules  and  practice, 
shall  be  entitled,  on  production  of  such  plea,  to  an  order  of  a  judge  for  leave  is 
draw  up  a  rule  for  judgment,  as  of  the  time  at  which  such  rule  for  judgnoent  wodd 
have  been  obtained. 

XXII.  Trinity  Term,  4  Vict.  1841. 
It  is  ordered,  that  where  judgment  is  signed  by  virtue  of  a  judge's  certificate 
given  pursuant  to  the  act  1  Will.  4.  c  7-  s.  2.,  such  judgment  may  be  s^aed 
without  any  rule  for  judgment. 


T.  T.  4  Vict. 
1841. 
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STATUTES  OF  SET.OFF(l),  2873—2881. 

Stats.  2  Geo.  2.  o.  22.  s.  1 3.  and  8  Geo.  2.  c  24.  bs.  4  &  5. 

Stat.  9  Geo.  4.  c.  14.  s.  4. —  CroU'demands  can  only  be  tet  off  which  arc  in  the  nature 
of  a  debt —  When-amount  of  work  it  matter  not  of  set-off  but  of  reduction  —  Debt 
under  40f. —  Thb  obmands  mubt  bb  mutual  and  dub  in  the  samb  right — 
Husband  and  wife  —  Joint  debt  —  Debt  due  in  auter  droit.  — >  Partners 
—  Agents  —  Underwriters  and  brokers  —  Bankrupts  —  Executors  —  Factors 
'-^Debt  must  have  existed,  when  the  action  was  commenced — Amount  of  biU 
of  exchange  for  whidi  defendant  was  not  liable  before  commencement  of  tution  — 
Actions  in  which  a  stt-eff  is  allowed -^Demavd  intended  to  b£  set  off  must 
BE  liquidated. — Creditor  borrowing  money  from  fus  debtor'^  A,  remitting  bill  to 
B,  for  the  use  of  C.  —  Debt  on  bond — Bond  not  conditioned  for  the  payment  of 
motley —  Penalties — Penalty  by  articles  rf agreement--'  Cross^ictions  and  claims—- 
Mutual  claims  for  costs —  Costs  of  a  cause  against  a  turn  due  on  another  account  — 
Interlocutory  costs  and  final  costs  — Awarded  costs  —  Judgments —  Defendant  in 
execution — When  damages  are  unliquidated  and  there  is  not  a  mutuality  — 
Guarantee  debt  cannot  be  set  off — Judgment  of  Chief  Justice  Tindal  m  Morley 
V,  Inglis — Work  and  labour  upon  an  agreement  far  cash —  Unpaid  stolwi — 
Costs  in  Chancery — Costs  rf  a  cause,  and  costs  imposed  by  way  cf  penalty — Costs 
ordered  by  the  court  to  be  repaid — Costs  of  a  cause  in  which  a  rule  for  a  new  trial 
is  pending — Costs  in  ejeetnwnt — Verdict  recovered  —  Statutes  of  set-off  do  not 
extend  to  replevin  —  Plea DiNOS—De/emf ant  can  wave  his  right  of  set-off — A 
set-off  must  be  pleaded,  and  is  not  a  statutable  general  issue  —  Judgment  of  Lard 
Abinger  in  Graham  v.  Partridge — Statute  of  Limitations  must  be  specially  replied — 
When  a  set-off  is  pleaded  to  the  whole  cause  rf  action,  the  issue  on  it  is  a  single  one  — 
Plea  rf"  set-off  rf  a  particular  amounty  not  supported  by  proof  of  a  lesser  amount ;  but 
plea  may  be  taken  distributively  —  Set-off  may  be  pleaded  as  to  part  by  way  rf  deduc-^ 
tlon  atui  dod  assumpsit  as  to  the  rest  —  What  is  a  necessary  allegation  in  a 
plea  —  Judgment^  of  Mr.  Baron  Parke  in  Dendy  v.  Powell  —  What  is  7U>t  a 
plea  of  judgment  recovered  under  Reg.  Gen,  H.  7*.  4  Will  A,  f.8. — Replication  to  a 
plea  of  set-off  not  altered  by  the  new  ru2es— De  injuria  cannot  be  replied  to  a 
plea  ojmet-off —  When  plaintiff  only  bound  to  prove  the  balance  for  which  he  claims 
— Verdict  how  taken  in  case  cf  set-off — Particulars  of  set-off —  Waver  of  irre- 
gularity —  Where  plea  a  nullity  —  Delivery  rf  particulars  no  waver — Particulars 
wrongly  headed — Variance  by  which  the  plaintiff  could  not  be  misled  —  Where 
evidence  rf  satisfaction  will  not  be  received^- Where  a  judge  has  no  power  to  order 
particulars  of  set-off. 


Stats.  2  Geo.  2.  c  22.  ^13.  and  8  Geo.  2.  c.  24.  ss.  4.  &  5.  Statutes  or 

Sbt-ofp. 

At  common  law^  if  the  plaintiff  was  indebted  to  the  defendant,  the  latter  could 
not  set  off  such  debt^  if  die  plaintiff  brought  an  action  for  the  recovery  of  his 
d6bt>  and  consequently  was  driven  to  a  cross-action ;  —  to  obviate  this  incon- 
▼enience^  and  to  prevent  circuity  of  action^  or  a  bill  in  equity,  it  was  enacted 
by  Stat.  2 Geo. 2*  c22.  s.  13.^  ''that  where  there  are  mutual  debts  between  g^,|^  2 Geo  2 
the  plaintiff  and  defendant^  or  if  either  party  sue  or  be  sued^  as  executor  or  admi-  c.  22.  s.  is. 
nistrator^  where  there  are  mutual  debts  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the  other^  and  such  matter  may  be  given 
in  evidence  upon  the  general  issue^  or  pleaded  in  bar,  as  the  nature  of  the  case 
ihall  require^  so  as  at  the  time  of  pleading  the  general  issue^  where  any  such  debt 
of  tbe  plaintiff^  his  testator  or  intestate^  is  intended  to  be  insisted  on  in  evidence^ 

(1)  Vide  ante,  460,  461.  tit. Attorney;  678—688.  tit.  Bankruptcy;    940.  tiU  Bills 
OF  EzcnANOE  AND  PROMISSORY  NoTEs;  1187,  1188.  tit.  Debt. 
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9rAn.9Geo.  3.  Dotioe  shall  be  giTen  of  the  particular  sum  or  debt  so  mteuded  to  be  inwsfad  on, 
c  SS.  fl«13.  AVD  mi^  upon  what  account  it  became  due^  or  otherwise  such  matter  shall  not  be 
8  Gio.  2.  c.  24.  giio^ed  in  evidence  upon  such  general  issue." 

"'  This  clause  was  made  perpetual  by  fctat.  8  Geo.  2.  c.  24.  a.  4.,  and  it  baviiig 

Sut  8  Geo.  2.  been  doubted^  whether  mutual  debts  of  a  difierent  nature  could  be  wet  agaiiisl  eack 
C.24 .  ss.  4  &  5.   other^  it  was  by  stat.  8  Geo.  2.  c.  24.  s.  5.  declared,  ''  that  mutual  dtSbU  may  be 

set  against  each  other,  either  by  being  pleaded  in  bar,  or  given  in  eridence  on 
the  general  issue,  in  the  manner  mentioned  in  stat.  2  Geo.  2.  c.  22.  a.  5^  not- 
withstanding that  such  debts  are  deemed  in  law  to  be  of  a  different  nature,  uoleB 
in  cases  where  either  of  the  said  debts  shall  accrue  by  reason  of  a  penalty  cootaiBed 
in  any  bond  or  specialty ;  and  In  all  cases  where  either  the  debt  for  which  the 
action  hath  been  or  shall  be  brought,  or  the  debt  intended  to  be  set  against  the 
same,  hath  accrued  or  shall  accrue  by  reason  of  any  such  penalty^  the  debt  ia- 
tended  to  be  set  off,  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shewn  hov 
much  is  truly  and  justly  due  on  either  side  ;  and  in  case  the  plaintiff  ahall  reoofcr 
in  any  such  action  or  suit,  judgment  shall  be  entered  for  no  more  than  ahaU  appear 
to  be  truly  and  justly  due  to  the  plaintiff,  after  one  debt  being  set  against  the  other 
as  aforesaid." 

By  stat.  9  Geo.  4.  c  14.  s.  4.  a  '^  written  memorandum  u  necessary  to  take  a  ose 
out  of  the  Statute  of  Limitations  in  case  of  any  debt  on  simple  contract,  alleged  bf 
way  of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  otherwise." 


Sut  9  Geo.  4. 
c.  14.  s.  4, 


Stat.  2  Geo.  2. 
c.  22. 

CroM-demands 
can  only  be  set 
off,  which  are 
in  the  nature  of 
a  debt 

When  amount 
of  work  is 
matter  not  of 
seUoff  but  of 
deduction. 

Debt  under  40s. 


The  Demands 
most  be  mu- 
tual, and  due 
in  the  same 
Right. 

Husband  and 
Wife. 


Joint  Debt. 


Debt  due  in 
AUTEE  Droit. 


Stat.  2  Geo.  2.  c.  22.  only  enables  a  defendant  to  set  off  Gross-demaiids  which 

nature  of  a  debt,  in  the  legal  acceptation  of  the  term :  tbos,  in  an  action  by  a 

against  his  master  for  wages,  the  latter  cannot,  in  the  absence  of  an  agreement,  set  of 

the  value  of  goods  lost  by  the  negligence  of  the  former.     Le  Loir  t.  BristaWf  4  Caof. 

134. 
Where  a  person  is  employed  to  do  certain  work  for  a  certain  sum,  and  part  of  the 

afterwards  done  by  the  employer,  the  amount  of  the  latter  work  is  matter,  not 

but  of  deduction.     Turner  ▼.  Diaper,  2  M.  &  G.  241. 
A  set-off  which  reduces  the  plaintiff's  demand  to  a  sum  less  than  40s.  does  not  affect  As 

jurisdiction  of  the  superior  courts.     PUti  ▼.  Carpenier,  1  Wils.  19.    Scr.  1191. 

T.  Fither,  3  Wils.  48. 
If  the  debt  for  which  the  action  is  brought  be  reduced  by  a  set-off  below  the 

lecoTerable,  and  for  which  the  plaintiff  ought  to  sue  in  a  court  of  requests,  the 

ant  will  not  therefore  be  entitled  to  costs;  fbr  as  a  defendant  may  wave  his  right  of! 

off,  and  resort  to  his  cross-action,  the  plaintiff  could  not  know,  until  the  plea 

whether  he  would  aTail  himself  of  it  or  not     M*  CoUam  ▼.  Gorr,  1  B.  &  P.  223. 

T.  Birt,  2  Chitt.  394.       JenJdnaon  ▼.  Morton,  1  M.  &  W.  SOa       t  DowL  P.  C  74. 

Jenris*s  New  Rules,  407. 
It  has  been  previously  observed  (on/^,  940.  tit.  Bankeurct),  that,  to  consticate  a  vafid 

set-off,  the  demands  must  be  mutual,  and  due  in  the  same  right 
A  debt  due  to  a  man  in  right  of  his  wife  cannot  be  set  off  in  an  action  against  him  on  Ik 

own  bond.     Ptiywter  ▼.  Wdker,  Bull.  N.  P.  179  (a). 
Nor  can  a  debt,  due  from  a  wife  dum  tola,  be  set  off  in  an  action  brought  bj  the  huJand 

alone.      H^ood  ▼.  Akeri,  2  Esp.  N.  P.  C.  594.       Unless  he  has  promised  to  pay  dx 

debt  after  marriage,  and  thereby  made  it  hb  own.     Ibid. 
A  debt  due  from  a  wife  dum  tola  cannot  be  set  off  against  a  note  given  to  the  wile  after 

marriage,  if  the  husband  elect  to  treat  the  note  as  his  several  property  (^Burrorngk  v. 

Mottf  5  M.  &  R.  296.     10  B.  &.  C.  55B,) :  as  where  he  sues  upon  it  in  his  own  ncne^ 

or  indorses  it  over  to  a  third  person ;  and  it  is  immaterial,  that  the  wife  joined  in  thr 

indorsement    Ibid. 
Neither  to  a  declaration  in  covenant  by  husband  and  wife  as  administratrizY  can  a  sirt- 

off  of  money  due  to  the  intestate  be  supported.    If  am  v.  Bid^brdf  7  Price^  SSCk, 
If  A.  have  a  joint  demand  against  B.  and  C,  who  are  also  creditors  of  A.  ;  and  B.  by 

letter  make  himself  separately  liable  to  A.  on  account  of  the  demand  originally  joink 

he  cannot,  either  at  law  or  in  equity,  set  off  the  joint  debt  due  from  A.  to  himsdf  and 

C.     Exparte  Rott,  Buck,  125. 
A  joint  debt  cannot  be  set  off  against  a  separate  debt  at  law ;  but  it  maj  in  eqnity 

particular  circumstances ;  as  where  there  is  a  clear  series  of  transactioBs  in 

credit  has  been  given.      Vut&amy  v.  Noble,  3  Meriv.  618. 
There  can  be  no  set-off  at  law,  where  either  of  the  debts  is  a  debt  in  outer  droit  (Gefirv. 

LvttreU,  1  Y.  &  J.  180.) ;  neither  will  a  set-off  be  allowed  in  equity  in  respect  of  k^ 

demands,  although  there  cannot  be  a  set-off  at  law,  if  the  demands  be  in  mrter  iniL 

Ibid.     Harvey  v.  Wood,  5  M add.  459. 
In  an  action  by  a  trustee  to  recover  a  debt  for  the  benefit  of  (he  cestm  ^ue  trust,  the  dfr> 
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fendant  cumot  set  off  a  debt  due  to  him  from  the  cestui  que  trust.     Tucker  ▼.  Tucker,   Stats.  SGko.  S, 
1  N.  &  M.  477.    4  B.  &  Ad.  745. .  c.22.  8.13.  amd 

A  debt  duo  to  a  defendant,  as  a  surviving  partner,  may  be  set  off*  against  a  demand  on  8  Gio.  2.  c.  24. 
him  in  his  own  right    SUpper  ▼.  Stidttone,  5  T.  R.  493.    I  £sp.  N.  P.  C.  47.    French    ss.  4  &  5. 

T.  Andrade,  6  T.  R.  582.,  et  vide  Siniih  v.  Barrow,  2  T.  R.  476.     StainfiHh  v,  Fel-    

towesj  1  Marsh.  184.    A  debt  due  from  one  who  was  the  only  apparent  trader  may  be    PAaTviRs. 

set  off  in  an  action  brought  by  himself  and  partners.    Stracey  v.  Deey,  7  T.  R.  361.  n. 

3  Esp.  N.  P.  C.  469.  n.     And  where  one  wlls  a  partner  in  a  firm,  and  also  carried 

on  a  separate  trade  himself,  and  the  firm  being  indebted  to  him,  remitted  to  him  a  note 

given  to  them  by  a  third  person  : — It  was  holden,  that  in  an  action  on  the  note  by  him  as 

indorsee  against  the  make^,  the  latter  might  set  off  a  demand,  which  he  had  against  the 

firm.     PuUer  v.  Boe,  Peake's  N.  P.  C.  1 97. 

It  seems  that  money  due  for  advances  made  by  a  banker  to  his  customer  upon  a  bond  Advances  upon 
given  by  the  customer  to  one  of  the  partners  in  trust  for  the  rest,  may  be  set  off  in  an  a  bond  given  to 
account  current  between  them.     Crosse  v.  Smith,  1  M.  &  S.  545.  one  of  the 

Where  in  an  action  for  use  and  occupation  of  stables  it  appeared,  that  the  plaintiff  and   partners, 
defendant  were  formerly  engaged  in  running  a  stage  coach,  that  weekly  accounts    •j'l,^  balance  in 
were  delivered  by  the  former  to  the  latter,  by  which  it  appeared,  that  the  plaintiff  received   ^  partnership 
the  profits  for  the  purpose  of  dividing  them,  and  which  stated  the  sum  due  to  the  de-   account  must  be 
fendant  for  the  work  done : — It  was  decided,  that  they  were  not  evidence  of  set-off;  for   gg^]^ 
that  to  become  a  matter  of  set-off,  the  balance  in  such  partnership  account  must  be 
final.     Fromont  v.  Coupland,  2  Bing.  170.     9  Moore,  319.     1  C  &  P.  275. 

An  agent  employed  to  recover  a  sum  of  money,  is  entitled  to  retain  a  just  allowance  for   Aqekts. 
his  labour  and  service  therein ;  and  as  such  allowance  is  not  in  the  nature  of  a  cross- 
demand  or  mutual  debt,  he  may  give  it  in  evidence  under  the  general  issue.   Dale  v. 
Sollet,4  Burr.  2133. 

Upon  an  action  against  the  underwriter  for  a  loss,  the  underwriter  cannot  set  off  the  pre-   UKDiawaiTias, 
miums,  although  they  have  never  been  paid,  unless  he  can  make  it  appear,  that  the  state   avd  Beokkrs. 
of  the  relative  accounts  between  the  assured,  broker,  and  underwriter,  u  such,  as  to  take 
the  case  out  of  the  ordinary  rule,  which  is,  that  the  receipt  of  the  underwriter  for  the  pre- 
mium is'  conclusive  evidence  for  the  assured,  that  he  has  paid  the  premium  to  the 
underwriter.     I>e  Gatninde  v.  Pigoti,  4  Taunt  246. 

In  Dames  v.  fFiOdnson  (4  Bing.  573.  1  M.  &  P.  502. )  the  defendant,  an  assurance 
broker,  being  sued  for  premiums  received  by  him  on  policies  subscribed  by  the  plahitiff, 
was  allowed  to  set  off  a  loss  on  one  of  those  policies  efi^ted  in  the  name  of  the  de-  . 
fendant,  at  the  request  of  a  third  person,  on  goods  in  which  such  third  person  was 
interested,  but  on  which  the  defendant  had  a  lien  to  a  greater  amount  than  the  setoff 
claimed. 

Where  three  underwriters,  on  a  representation  of  a  loss,  paid  their  subscriptions,  amounting 
to  600^.,  into  the  hands  of  the  broker,  who,  by  their  joint  authority,  paid  over  800/. ;  and 
the  loss  turned  out  to  be  fraudulent,  and  one  of  the  underwriters  brought  an  action  against 
the  broker  to  recover  back  his  200f. : — It  was  holden,  that  the  broker  was  entitled  to 
set  off  the  3002.  paid  over  against  this  demand,  and  that  the  court  could  not  enter  into 
the  account  to  see  what  each  party  was  entitled  to  respectively ;  and  therefore,  either 
that  the  other  underwriters  should  have  joined  in  the  action,  or  the  plaintiff  should 
have  resorted  to  a  court  of  equity.     Siloa  v.  JJnder,  2  Marsh.  437. 

Where  the  broker  had  guaranteed  the  payment  of  an  average  loss  adjusted  by  the  plain- 
tiff (an  underwriter)  to  the  persons  insured  under  a  del  credere  commission,  it  was 
bolden  he  could  set  it  off.     WienhoU  v.  Roberts,  2  Camp.  586. 

A  broker  cannot  set  off  the  amount  of  losses  and  returns  of  insurance  which  he  is 
authorised  to  receive  from  the  underwriter,  in  an  action  by  the  latter  for  his  pre- 
mium.    Wilson  V.  CreighUm,  1  Marsh.  297.  . 

And  where  a  broker  has  effected  policies  in  the  name  of  his  principal  under  a  del  cre- 
dere commission,  he  cannot  set  off  losses,  which  have  happened  on  those  policies, 
although  those  claimed  are  total,  and  he  has  accounted  for  them  with  his  principal. 
Cumming  v.  Forester,  1  M.  &  S.  494. 

In  an  action  by  the  executors  of  an  underwriter  against  a  broker,  for  premiums  due 
on  policies  subscribed  by  the  testator,  the  broker  cannot  set  off  returns  of  premium, 
which  returns  became  due  after  the  testator's  death  {Houston  v.  Bobertson,  2  Marsh. 
138.  6  Taunt  448.  4  Camp.  342.  Holt,  N.  P.  C.  88.),  even  though  the  policies 
were  effected  under  a  del  credere  commission,    ffotiston  i^Bordenaoe,  2  Marsh.  141. 

6  Taunt  451. 

It  having  been  previously  sUted  when  bankrupts  {ant6,  940.)  and  executors  (amU,  BANxauns, 

1900.),  can  exercise  the  right  of  set-off,  reiteration  will  be  useless.  Exxc  uxors. 

To  constitute  a  right  of  set-off,  the  debt  must  have  existed  not  only  at  the  time  of  the  com-  axd  FAcroas. 

mencementof  the  action,  but  at  the  time  when  the  plea  was  pleaded.  Evans  v.  Firos-  j}^^  niugt 

jer,  3  T.  R.  186.     Bogerson  v.  Ladbrohe,  I  Bing.  99.     BulL  N*.  P.  180.  j^^g  existed 

Where  a  bill  of  exchange  was  drawn  by  the  plaintiff  on  the  defendant,  and  for  which  ^j^^q  ^^  action 

the  defendant  was  only  liable  before  the  commencement  of  the  action,  it  was  holden  it  ^|^  com- 

could  not.  be  set  off,  though  paid  before  the  plea.   Leman  v.  Gordmi^  8  C.  &  P.  392.  menced. 
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Stats.  8  Gio.?, 

C.SS.  8.13.  AND 

8  Gto.  S.  C.24. 
U.4&  5. 

-  1 

Effect  of  credit. 


Actions  in 
which  a  set-oflT 
is  allowed. 

Demand  in- 
tkndkd  to  bk 

SET  OFF  UUVr 
JBK  T.IQUIDATXD. 

Creditor  bor- 
rowing money 
from  his  debtor. 

A.  remitting 
bin  to  B.  for 
tlie  use  of  C. 

Debt  on  bond. 


Bond  not  con- 
ditioned for  the 
payment  of 
money. 

Judgment  of 
Chief  Justice 
Willes  in 
Hutchinson  ▼. 
Sturges, 


Penalties. 

In  any  bond  or 
specialty. 


Penalty  by 
articles  of 
agreement. 


There  can  be  no  set-off  in  an  action  brought  upon  a  contract  for  the  sale  of  goodi « 
credit  for  a  bill  at  a  certain  time,  when  die  action  is  brought  before  the  expintiflnof 
the  time  which  the  bill  had  to  run.     Htdchhuon  ▼.  Reidf  3  Camp.  SS9. 

Where  a  declaration  in  auumptU  stated,  that  in  consideration  that  the  plsinlifl^  fertfai 
accommodation  and  at  the  request  of  the  defendant,  would  accept  certain  bills  of  ex- 
change, and  would  deliyer  them  so  accepted  to  the  defendant,  in  order  diat  be  mi^ 
negotiate  the  same  for  his  own  benefit ;  the  defendant  undertook  to  proride  nwDcjr  fir 
the  payment  of  the  bills  as  they  beoune  due»  and  to  indemnify  the  phdntiff  fraa 
loss  or  damage  by  reason  of  the  acceptance  thereof ;  and  assigned  for  brucb,  that  tbe 
defendant  did  not  provide  money  for  the  bills,  nor  indemnify  the  plaintifF  from  da- 
mage, by  reason  whereof  the  plaintiff,  as  acceptor,  wa^  forced  and  obliged  to  piy  to 
the  holder*  of  the  bills  certain  sums  of  money,  with  interest,  charges,  and  expensa:— 
It  was  held  on  demurrer,  that,  as  the  plaintiff  might  be  entitled  on  this  declantkn  Id 
recover  special  damage,  a  set-off  was  not  a  good  plea.  HardcasUe  ▼.  NidkerwMi,  5 
B.  &  A.  93. 

Where  the  plaintiff,  in  his  replication  to  a  plea  of  set-off  in  auumptU  for  money  ieoi, 
denied  such  set-off,  and  it  appeared,  that  Uie  loan  took  place  thirteen  years  nooe:— It 
was  decided,  that  although  the  Statute  of  Limitations  was  not  a  legal  bar  to  the  actioo, 
yet  that  the  jury  might  presume,  from  length  of  time  and  other  ctrcumsiaiioei,  tka 
the  debt  had  been  satisfied.    Cooper  ▼.  TStmer,  2  Stark.  4^7. 

The  actions  in  which  a  set-off  is  allowable  are — assumpsU,  debt,  and  covcnaot  for  \k 
non-payment  of  money,  and  the  demand  intended  to  be  set  off  must  be  liqaidstni,>>>' 
such  as  might  have  been  made  the  subject  of  one  or  other  of  these  actions. 

If  a  creditor  borrow  money  of  his  debtor  on  the  security  of  a  note,  even  under  an  a|RS 
promise  of  repayment,  he  may,  nevertheless,  set  off  the  amount  of  his  original  debt 
Lechmere  v.  Hawkins^  9  £sp.  N.  P.  C  626.,  et  vide  PretUm  v.  ShMtton,  1  bm. 
50.     Taylor  v.  OAey,  13  Ves.  160. 

If  a  creditor  consent,  that  his  debtor  shall  set  off  the  debt  against  a  debt  doe  frao  tk 
creditor  to  another  person,  it  seems  that  the  agreement,  although  not  in  writing  vi'M 
Cuion  V.  Chadley,  5  D.  &  R.  417.    3  B.  &  C.  596.    1  C.  &  P.  174. 

Where  A.  remitted  a  bill  of  exchange  to  B.,  to  be  paid  to  a  third  person  on  A.'s  aecflnt* 
and  B.  discounted  the  bill,  but  did  not  pay  over  the  proceeds,  upon  which  A  sued  fain 
in  auumptU  for  money  had  and  received : — It  was  held,  that  in  this  action  a  seU>ff  n 
admissible.   Thorpe  v.  Thorpe,  3  B.  &  Ad.  580. 

A  set-off  may  be  pleaded  to  an  action  of  debt  on  bond,  the  condition  of  which,  is  for  tk 
payment  of  an  annuity  or  growing  sum.     CoUins  y.  CoUms^  2  Biut.  82a 

To  debt  on  bond  conditioned  for  replacing  stock,  a  set-off  cannot  be  pleaded,  voder 
Stat  8  Geo.  2.  c.  24.  s.  5. ;  and  judgment  may  be  entered  up  for  the  phuntiff  is  snch 
a  case,  although  a  verdict  was  found  for  the  defendant  on  a  plea  of  set-ofl^  such  pis 
being  bad  in  law.     GiUinghmn  v.  Waskett,  M'Clel.  198.      IS  Price.  434, 

Where  a  defendant  pleaded  by  way  of  set-off  a  bond  given  to  him  by  the  plaiotilT,  caB* 
ditioned  for  payment  of  an  annuity  to  a  third  person,  which  had  been  previousljr  gKU*'' 
by  the  defendant,  and  that  a  certain  sum  was  in  arrear : — It  vras  held,  that  he  waiBot 
bound  to  prove,  that  he  had  paid  the  money  in  order  to  set  it  off,  but  that  on  pradoctiH 
of  the  bond,  the  plaintiff  was  bound  to  prove  payment.     Penny  v.  Foy^  8  B.&  C  U* 

In  debt  upon  a  bail  bond,  brought  by  the  oflicer  of  the  palace  court  (ffulckiium^- 
Sturges,  Willes,  261.),  to  whom  the  defendant  Jiad  given  the  bond  conditiooed  fivthe 
appearance  of  A.  B.  to  answer  C.  D.  in  a  plea  of  trespass  on  the  case^  the  defieadflt 
pleaded  by  way  of  set-off  [a  greater  sum  due  to  him  from  the  plaintiff,  by  simple  aa- 
tract  On  demurrer,  the  court  gave  judgment  for  the  plaintiff.  Chief  Justice  Wilis 
observing,  that  as  this  was  not  a  bond  conditioned  for  the  payment  of  money,  the  cue 
was  not  within  stat  8  Geo.  2.  c  24.,  and  that  it  was  not  within  stat  2  Geo.  2.  c.  S8.,beciiM 
the  plaintiff  did  not  sue  in  his  own  right,  but  in  the  nature  of  a  trustee  for  C  D. ;  tbt  it 
might  as  well  be  said,  that  when  a  person  sued  as  executor,  the  defendant  might  aA^i 
a  debt  from  the  plaintiff  to  the  defendant,  in  his  own  right,  as  that  the  defenifflt  oobU 
set  off  in  the  present  case.  He  added,  however,  that  if  this  had  been  a  bosd  to  tk 
sheriff,  assigned  over  to  the  party  according  to  the  statute,  the  court  would  havetboogk 
otherwise,  and  that  the  penalty  must  have  been  considered  as  the  debt,  this  not  bcio^i 
case  within  the  statute. 

In  cases  where  either  of  the  debts  shaU  accrue  by  reason  of  a  penalty  in  any  bondff 
specialty,  the  plea  must  shew  how  much  is  actually  due  on  either  side.  Stat  8  Gt^ 
2.  c  24.  s.  4.  .     .J 

If  two  persons  agree  to  perform  certain  work  in  a  limited  time,  or  to  pay  a  adfohkB 
weekly  sum  for  such  time  afterwards,  as  it  should  remain  unfinished,  and  a  boadheiK*- 
pared  in  the  name  of  both, which  is  executed  by  one  only,  with  condition  for  the  due  per- 
formance of  the  work  or  the  payment  of  the  weekly  sum,  and  the  work  is  not  fiaishea 
in  the  time ;  such  weekly  payments  are  not  by  way  of  penalty,  but  in  the  nataie  » 
liquidated  damages,  and  may  be  set  off  by  the  obligee  in  an  action  brought  agsioA  !>*■ 
by  the  obligor  who  executed.     Fletcher  v.  Dyche^  2  T.  R.  32. 

By  articles  of  agreement  for  altering  and  repairing  a  warehouse  for  a  fixed  prve,  it  *» 
stipulated,  that  in  the  event  of  the  work  not  being  completed  in  three  moetiiii  i^ 
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builder  should  forfeit  and  pay  to  the  person  with  whom  he  contracted  to  do  the  work  SI.  Stats.  3Gio.S. 
weekly;  and  every  week  such  penalty  to  be  deducted  from  the  amount,  which  might  c.  S2. a.  IS.  and 
remain  due  on  the  completion  of  the  work :  — It  was  holden,  in  an  action  brought  for  8  Gko.  8.  c.  24, 
extra  work,  that  the  employer  was  entitled,  after  having  paid  the  contract  price,  to  set  ss.  4  &  5. 

off  the  penalty  against  the  extra  work ;  and  that  he  had  a  double  remedy,  either  to 

deduct  it  or  to  recover  it.     Duckworth  v.  AUsotit  1  M.  &  W.  412. 

The  whole  penalty  incurred  by  the  non-performance  of  articles  of  agreement  cannot  be 
pleaded  by  way  of  setoff.  Nedrijffe  v.  Hogan,  S  Burr.  1024.  Nor  can  the  defendant 
plead  by  way  of  set-off  a  bond  debt  of  the  plaintiff  assigned  to  the  defendant  by  anoth^, 
to  whom  and  for  whose  use  it  was  originally  given.     Wake  v.  Tinkler,  16  East,  36. 

In  a  croas-action,  the  defendknt  may,  on  motion,  set  off  the  debt  against  a  judgment  for  a   Cross-actions 
greater  sum,  and  tlie  court  of  C.  P.  will  stay  proceedings  thereon.     JPncock  v.  Jeffery,   and  claims. 
1  Taunt.  426.    And  a  verdict  against  a  plaintiff  in  a  prior  action  may  be  set  off  against 
a  present  demand.     Baskerville  v.  Brown,  2  Burr.  1229.     1  W.  Black.  293. 

The  93d  rule  of  H.  T.  2  Will.  4.  does  not  prohibit  the  setting  off  mutual  claims  for  costs  Mutual  claims 
between  the  parties  in  the  same  suit :  thus,  in  an  action  against  three  defendants,  a  f^j.  costs, 
verdict  was  found  against  one  and  in  favour  of  the  other  two ;  and  it  was  decided,  that 
the  costs  of  the  successful  defendants  might  be  deducted  from  the  amount  of  damages 
and  costs  payable  to  the  plaintiff  by  the  other  defendant,  without  regard  to  the  lien  of 
the  phuntiff's  attorney.  George  v.  EUton,  I  Scott,  518.  3  Dowl.  P.  C.  419.  1  Bing. 
N.  C.  513. 

The  costs  of  one  judgment  may  be  set  off  against  the  debt  and  costs  of  another.  I%nui' 
out  d.  Barnes  v.  Crofter,  2  W.  Black.  826. 

But  costs  due  from  the  plaintiff  to  A.  cannot  be  set  off  against  the  costs  due  from  B.  to 
the  plaintiff.     HoWoyd  v.  Breare,  4  B.  &  A.  43.  700. 

The  costs  of  a  cause  were  allowed  to  be  set  off  against  a  sum  due  from  the  defendant  to    Costs  of  a 
the  plaintiff  on  another  account,  but  subject  to  the  lien  of  the  plaintiff's  attorney,  where  the   cause  against  a 
cause  and  all  matters  in  difference  were  referred,  and  the  arbitrator  ordered  a  verdict  sum  due  on 
to  be  entered  for  the  defendant,  but  found,  that  the  defendant  was  indebted  to  the  another  ac- 
plaintiffon  other  accounts. «    CaddeU^,  Smart,  4  Dowl.  P.  C.  760.  count. 

Interlocutory  costs  may  be  set  off  against  iinal  costs,  where  the  payment  of  them  at  the   Jnterlocutory 
time  they  are  adjudged,  is  not  strictly  a  condition  precedent  to  ulterior  proceedings,    costs  and  final 
Doe  V.  Carter,  8  Bing.  330.     1  Dowl.  P.  C.  269.  cosU. 

If,  upon  the  reference  of  an  action  in  the  court  of  C.  P.,  the  arbitrator  award  the  costs  of    .        ,   , 
a  nonsuit  to  he  paid  by  the  one  party,  and  a  larger  sum  to  be  paid  as  a  debt  by  the    ^^^^^^  costs, 
other  party,  the  party  awarded  to  pay  the  smaller  sum  is  entitled  to  a  set-off  without 
motion.      Figes  v.  Adam*,  4  Taunt.  632.     And  if  payment. of  the  smaller  sum  be 
enforced  by  attachment,  the  court  will  set  the  attachment  aside.    Ibid.     And  the  like 
set-off  in  case  of  cross  judgments  for  debt  or  damages  and  costs.     Ibid. 

A  judgment  can  be  pleaded  by  way  of  set-off,  though  a  writ  of  error  be  pending  thereon.    Judomikts. 
R^noUU  V.  BeerUng,    ST.  R.  188.,   vide  Curling  v.  Innet,    2  Hen.  Black.  372. 
Tidd,  716. 

And  where  in  an  action  on  a  promissory  note  for  SOL,  the  plaintiff  took  a  verdict  for  the 
whole  sum,  and  the  defendant  had  at  the  same  sittings  an  action  against  the  plaintiff 
for  11/.,  to  which  there  was  a  notice  to  set  off  the  note  of  hand,  the  court  held,  that, 
notwithstanding  the  verdict,  the  note  might  be  set  off.      Baskervill  v.  Brown,  Bull. 
N.  P.  180.     2  Burr.  1229.     Evans  y.  Prosser,  3  T.  R.  186. 

A  judgment  in  K.  B.  may  be  set  off  against  a  judgment  in  C.  P.,  so  as  to  narrow  tlie 
execution  to  the  balance  due.     Barker  v.  Braham,  2  W.  Black.  869.     3  Wils.  396. 

B.  cannot,  in  an  action  brought  against  him  by  A.,  set  off  a  judgment  recovered  by  him 
against  A.,  for  which  A.  is  charged  in  execution.  Taylors,  Waters,  2  Chitt.  SOS.  5  M. 
&  S.  103. 

"Where  a  prisoner  in  execution  is  discharged  by  the  consent  of  his  creditor,  upon  giving  a 
fresh  security  to  satisfy  the  judgment,  and  that  security  is  afterwards  defeated  on 
account  of  a  mere  informality,  the  judgment  is  satisfied,  and  cannot  be  set  off  against 
a  demand  of  the  prisoner.     Jaqv£s  v.  Withy,  1  T.  R.  557. 

If  damages  be  unliquidated,  and  there  be  not  a  mutuality,  there  cannot  be  a  set-off:    Whxn  Da-  . 
thus,  damages  not  yet  recovered  cannot  be  set  off.  Freemany,  Jfyett,  1  W.  Black.  394,    maoes  Aaa  dm- 
So,  likewise,  where  the  plaintiff  declared  in  covenant  for  a  total  loss  on  a  policy  of  liquidated 
assurance  effected  in  his  own  name,  and  averred  the  interest  in  one  count  to  be  in   and  theex  is 
himself,  and  another  in  himself  and  others  ;  to  which  the  defendanta  pleaded,  that  a   kot  a  Mu- 
less  sum  was  due  on  the  policy  than  for  a  total  loss,  and  set  off  moneys  due  to  them  tdalitt. 
on  the  plaintiff's  l^ond,  which  was  made  to  them  before  they  bad  notice  that  any 
other  than  the  plaintiff  was  interested  in  the  policy : — It  was  held,  that  these  pleas  were 
ill.     Grant  v.  Hoyal  Exchange  Assurance  Comp,  5  M.  &  S.  439.   Sowlet  v.  Strickland^ 
Cowp.  S6. 

To  an  action  ofVovenant  for  rent  by  a  landlord,  the  defendant  cannot  set  off  any  uncer- 
tain damages,  that  he  may  be  entitled  to  recover  against  the  landlord  on  any  of  the 
other  covenants  in  the  lease.  Weigalt  v.  Waters,  6  T.  It.  488.  And  in  an  action  of 
covenant  for  not  indemnifying  a  person  against  taxes,  no  plea  of  set  off  can  be  sus- 
tained.    Cooper  V.  Robinsony  3  Chitt.  161. 
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Stays.  SGso.  2. 

C  22.  S.  13.  AND 

8  Geo.  2.  c.  24. 
ss.  4  &  5. 

A  guaiwitce 
debt  omnoc  be 
setoff. 

Judgment  o€ 
Chief  Justice 
TIndal  in 
Morley  ▼. 
IngHa, 


Work  and 
labour  upon 
an  agreement 
for  cash. 

Unpaid  stakes. 


Costs  in  Chan- 
cery. 

Costs  of  a 

cause  and  costs 
imposed  by 
way  of  penalty. 

Costs  ordered 
by  the  court  to 
be  repaid. 

Costs  of  a  cause 
in  which  a  rule 
for  a  new  trial 
is  pending. 

Costs  in  eject- 
ment. 


Verdict  reco- 
Tered. 


Statutes  of  set- 
off do  not 
extend  to  re- 
plevin. 

Pleadings. 

Defendant  can 
wftve  his  right 
of  set-off. 


A  set-off  must 
be  pleaded,  and 
is  not  a  statu- 
table general 
issue. 


A  guarantee  debt  cannot  be  set  off:  thus,  in  Morl^w,  IngSa  (4  Bing.  N.  C71.) 

Chief  Justice  Tindal  said,  *<  It  seems  to  me,  that  the  rule  by  whkfa  we  sre  to  dekr- 

imne,  whether  or  not  a  demand  can  become  the  snbiect  of  a  set^od^  is  by  inqsiriig 

whether  ii  sounds  ia  damages ;  whether  the  demand  is  capable  of  bdag  Uqnidaieior 

ascertained  with  predaioa  at  the  time  of  pleading.     The  psessnt  setoff  does  not  hi 

within  thai  criterion.     The  intestate  gaTe  a  guamHae  for  1600L,  adnneed  bjfk 

defendants  at  the  intestate's  request  to  his  son,  and  with  the  assent  of  tfat  ssa  pbod  to 

the  intestate's  credit,  and  also  for  3000^  advanced  to  and  paid  for  theton  liy  ikdB> 

fendants,  at  the  like  request  of  the  intestate ;  and  the  words  of  the  instmiDent  net 

forth  in  the  plea  are,  that  the  intestate  guaranteed  and  agreed  with  the  defiendan  » 

be  answerable  to  them  for  the  repayment  of  the  said  sum  of  160(M.,  sad  sbotf  af 

further  sums  which  might  then  or  thereafter  be  owing  to  them  iiom  the  iatesttfe's  sen 

There  being  no  day  fixed  for  payment,  the  law  impluw  that  the  sum  was  psjabka 

demand.     Then,  the  plea  goes  on,  <  whereby  the  plaintiff  was,  at  the  coiiwwswia 

of  this  suit,  indebted  to  the  defendants  in  the  said  sums  of  leOOL  and  aOOOL;'  tiatii 

not  the  legal  deduction  from  the  agreement    It  is  clear,  that  the  liability  of  tbe  iBiB> 

tate  is  not  for  an  ascertained  sum,  nor  for  a  sum,  which  was  capable  of  being  Me* 

Uined  without  a  jury."     Vide  etiam  Crm^ard  v.  SttrSng,  4  Esp.  N.  P.  C  907. 

In  Clarke  ▼.  F«B  (i;N.  ft  M.  244.)   it  appaured  that  B.,  a  creditor  of  A.,  emplojid  i 

to  repair  a  carriage,  undertaking  to  pay  ready  money  for  the  repairs :  —  whcreopoi  i 

was  holden,  that  B.  could  not,  upon  ofieringto  set  off  an  adequate  portion  of  tbedcb^ 

require  the  redelivery  of  the  carriage  without  payment  of  the  repairs. 

The  clerk  of  the  course  at  a  race  cannot  set  off  a  daim  of  an  unpaid  stake  doe  inn  Ae 

plaintiff  on  one  race,  against  the  stake  of  another  race  won  by  the  plsinnfii  kne. 

CharUon  v.  HiU,  5  C  &  P.  147. 

Costs  in  Chancery  cannot  be  set  off  s^nst  costs  on  n  rule  of  K.  B.     WMbesi  v.  Fetk, 

2  Dowl.  P.  a  444. 
In /Meat  v.  FTame  (I  Scott,  584.)  the  court  refuacd  to  allow  the  costs  of  a  cassia  mAs 
court,  in  which  the  plaintiff  had  been  nonsuited,  to  be  set  off  against  costs  inpssd  bf 
wsy  of  penalty  on  the  attorney  for  the  defendant  in  this  cause,  and  for  wliidi  oosb 
an  attachment  had  issued. 
The  court  will  not  order  costs  due  from  one  party  to  another,  to  be  set  off  agsiutasff 
obtained  from  the  former  by  the  latter  to  obtain  bis  liberation  from  an  iUcgsl  inc^ 
but  ordered  by  the  court  to  be  repaid.     PUt  v.  Coamht,  1  H.  &  W.  IS. 
Where  two  actions  were  brought  by  and  against  the  same  parties,  in  the  firstof  wfakk  Ae 
defendant  obtained  an  award  in  his  favour,  and  in  the  other  the  plaintiff  abtsaedi 
verdict  with  damages,  the  court  refused  to  stay  proceedings  in  the  first  action,  uiil> 
motion  for  a  new  trial  in  the  other  was  disposed  of,  in  order,  that  the  dsmsj^  n' 
costs  in  the  action  might  be  set  off  against  the  costs  of  the  other.    Jbibuofi  v.  LJ^ma, 
2  Dowl.  P.  C  646. 
A  rule  for  stajring  proceedings  in  a  second  ejectment  until  the  costs  of  the  first  bsie  bea 
paid,  will  not  be  enlarged  in  order  to  set  off  the  costs  claimed  against  sny  loviBk 
the  lessors  of  the  plaintiff  may  become  entitled  on  the  trial  of  the  second  tjuw* 
Doe  d.  Mat&n  v.  Packer,  4  Tyrw.  144.     S.  C  nom.  Doe  d.  Mawtm  v.  F^eker^iC^ 
M.  457. 
The  amount  of  a  verdict  recovered  cannot  be  set  off  against  the  amount  of  a  jai^^ 
(  Garrick  v.  Jones,  2  Dowl.  P.  C.  157.) ;  and  the  court  of  C  P.  will  not  upon  laottii 
enable  a  prisoner  to  set  off  in  a  summary  vray  a  debt  for  which  he  has  obtsifleil  bs 
judgment  against  the  plaintiff's  execution.     PhiUptan  v.  Caidweil,  6  Taunt  176. 
The  statutes  of  set-off  do  not  extend  to  the  action  of  replevin.      Lt^cock  v.  TtfiA 
2  Chitt.  531.    Tidd,  716.    Abtolom  v.  Knight,  Bull.  N.  P.  181.  (bw)    IhcRfimi* 
plaintiff  in  replevin  cannot  plead  in  bar  a  set-off  to  an  avowry  for  rent.    Ibid.    Boti 
tenant  may  plead  payment  of  ground-rent  in  bar  of  an  avowry  for  rent.    iTujif^"''' 
Fkidker,AT.Vi,  511. 
There  is  no  compulsion  upon  a  defendant  to  make  a  set-off,  and,  if  he  plesse^lv'? 
bring  a  cross-action,  provided  lie  and  his  attorney  choose  to  incur  the  odium  of  ss  dn 
stinate  and  litigious  character,  and  the  censure  of  the  court  which  will  follow,  aska 
good  reason  can  be  shewn  for  not  pleading  such  seUoff.     Brown  v.  Pigeon,  S  Ob^ 
695*     Green  v.  Law,  2  Smith,  668. 
But  if  4he  defendant  be  not  prepared  at  the  time  the  plaintiff  sues  him  upon  his  en** 
demand.  It  is  most  advisable  not  to  plead,  or  give  notice  of  set-off,  for  in  case  he  dMsU 
go  into  evidence  upon  the  trial  in  support  of  his  cross-demand,  and  fail  in  the  U>/^ 
he  cannot  afterwards  proceed  in  a  cross-action  for  the  amount ;  and  a  psrty  csssa 
bring  an  action  for  money  which  he  has  succeeded  in  setting  off  in  a  fonner  scfl* 
against  him,  although,  if  the  set-off  were  more  than  sufficient  to  cover  the  plsfpt»> 
demand  in  the  former  action,  the  defendant  therein  may  maintain  an  actioB  fK  V 
surplus.     HenneU  v.  FaMamb,  8  Esp.  N.  P.  C.  104.     1  Chitt.  PL  571. 
A  set-off  must  be  pleaded,  but  it  is  not  a  statutable  general  issue:  thus,  in  (Jisliwy* 
Pariridge  (I  M.  &  W.  395.)  it  was  holden,  that  a  defendant  was  not  entitled  to  pve  ca- 
dence of  set-off  under  a  notice  of  set-off  delivered  with  the  plea  of  nun^uam  iaddif 
since  Reg.  Gen.  H.T.  4  WilL  4.,  and  that  the  judges  were  not  restrained  by  the  fM''' 
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in  Stat.  S  &  4  WilL  4.  c.  42.  a.  1.  firom  making  the  rule  of  H.  T.  4  Will.  4.  requir-   Stats.  SGxo.2. 
ing  that  in  all  cases  a  setoff  shall  be  pleaded ;  Lord  Abinger  observing,  '*  The  statute  c.  SS.  s.  IS.  amd 
of  set-off  does  not  propose  to  alter  the  common  law  m<^e  of  pleading,  but  merely   8Gko.  2.  c.  24. 
provides,  that  a  party  uMy  use  this  as  a  defence.     If,  in  an  action  of  oMSumpiit  or  debt  ss.  4  &  5. 
it  might  have  been  given  in  evidence  under  the  plea  of  the  general  issue,  in  other  ac- 
tions  it  must  have  been  pleaded  specially.     The  statute  goes  on  to  provide,  that,  at  the  Judgment  of 
time  of  pleading  the  general  issue,  notice  shall  be  given  of  the  particular  debt  intended  Lord  Abinger 
to  be  insisted  on,  otherwise  such  matter  shall  not  be  allowed  to  be  given  in  evidence,   in  Graham  v. 
This  provision  has  been  properly  observed  to  have  been  a  restriction,  and  not  a  privi-  Partridge. 
lege ;  I  am  of  opinion,  therefore,  that  the  plea  of  set-off  does  not  fall  within  the  in- 
tention of  the  legislature,  in  the  proviso  contained  in  stat.  3  &  4  Will.  4.  c   42. 
s.  1.,  and  that  the  judges  did  not  eiceed  the  powers  given  to  them  by  that  statute 
in  making  the  rule  in  question." 

The  Statute  of  Limitations  must  be  specially  replied  to  a  plea  of  set-off,  and  is  an  ad-   Statute  of  Li- 
miasion  of  the  debt.    Chappel  v.  DwrtUm^  1  C.  &  J.  1.      Gale  v.  Capem,  1  A.  &  £.   mitations  must 
102.  be  specially 

In  Moore  f.  BtUHn  (7  A.  &  £.  595.)  it  was  holden,  that  a  plea  of  set-off  to  several   replied. 

counts  is  not  divisible,  and  that  the  plaintiff  was  entitled  to  a  verdict  generally,  unless  -^^  fp 

the  defendant  proved  a  set-off  equalling  the  whole  of  the  pUintiff*s  aggregate  de-  i7  1  "ded\  th 
mand,  without  regard  to  the  particular  amount  under  each  count,  or  to  any  other  ^Fl^        ^  / 
issue  on  the  record,  applying  only  to  a  particular  count.  *.  ^  !l^  *  ^ 

But  a  plea  of  set-off  of  a  particular  amount,  is  not  supported  by  proof  of  a  set-off  of  a   v^  ?^*       !^^^ 
less  amount ;  and  the  plea  may  be  taken  distributively,  and  found  as  to  the  part  not  ^g  '  ^  *  *^°^  ^ 
proved  for  the  plaintiff,  and  as  to  the  part  proved  for  the  defendant ;  and  if,  upon 
the  finding  on  a  plea  of  nunquam  indMiatiu,  it  appear  on  the  record,  that  the  plain-    Flea  of  set-off 
tiff  is  not  entitled  to  recover  a  larger  sum  than  that  which  is  covered  by  the  proof  given   <>f  ^  particular 
under  the  defendant's  pleas,  the  defendant  will  be  entitled  to  judgment  on  the  whole  re-  amount,  not 
cord.     Cousint  v.  Paddon^  2  C.  M.  &  R.  547.     4  Dowl.  P.  C.  488.     5  Tyrw.  535.   supported  by 
Green  v.  Marshy  5  Dowl.  P.  C.  669.      Kennedy  on   Pleading,  23.     Lutwyche  on  proof  of  a  lesser 
Pleading,  103,  104.     Ramshay  on  Pleading.  39.    Tidd*s  N.  P.  425.  amount,  but 

To  a  declaration  in  debt  by  the  assignees  of  a  bankrupt  for  money  received  by  the  pl*a  may  be 
defendant  for  the  use  of  the  plaintiff's  assignees,  a  plea  that  the  bankrupt  before  tf^en  distribu- 
bis  bankruptcy  was  indebted  to  the  defendant  in  a  greater  sum  upon  an  account-  lively, 
stated  between  them,  and  that  the  defendant  was  willing  to  allow  the  plaintiffs  to 
set  off  against  such  debt,  the  debt  claimed  in  the  declaration  —was  holden  ill  on  de- 
murrer.    Groom  f.  Mealey,  2  Bing.  N.  C.  138. 

In  Mee  v.  Tomliruon  (4  A.  &  £.  273.)  Mr.  Jusuce  Coleridge  said,  «  I  do  not  see  why.   Set-off  may  be 
since  the  new  rules,  a  set-off  may  not  be  pleaded  as  to  part^  by  way  of  deduction,  and  pleaded  as  to 
non  astutnptit  as  to  the  rest.**  part  by  way  of 

Where  a  plea  of  set-off  stated,  that  at  the  time  of  the  commencement  of  the  action  deduction,  and 
the  plaintiff  was  indebted  to  the  defendant  in  sums  of  money  exceeding  the  debt  *><>*  atmmpsU 
claimed  by  the-  plaintiff,  but  omitted  to  add  «  and  still  is  **  indebted : — It  was  holden  as  to  the  rest. 
on  demurrer,  that  the  plea  was  bad,  Mr.  Baron  Parke  observing,  •*  The  rule  is  verba  What  is  a  ne- 
/brtivs  accipiuntur  contra  profiarentem  ;  *'  the  defendant  does  not  plead,  that  this  is  an  cessary  aJlega- 
existing  debt ;  then  we  cannot  infer  that  it  is  so,  but  have  a  right  to  infer,  that  it  has  tion  in  a  plea. 
been  satisfied."    Bendy  v.  Powell,  3  M.  &  W.  442.  Judgment  of 

In  GUnon  v.  BeU  (1  Bing.  N.  C  743.)  the  court  seemed  to  be  of  opinion,  that  two   Mr.  Baron 
pleas  of  set-off  might  be  pleaded  respectively  to  two  counts ;  at  all  events  they  thought,   pj^i^e  in  Dendu 
that  if  there  were  any  objection,  it  was  a  misjoinder,  and  that  the  plaintiff  having  y^  PoweU, 
demurred  to  the  first  plea  of  set-off,  and  traversed  the  second,  the  objection  was 
vraved.     It  was  urged  by  the  plaintifiPs  counsel,  that  if  a  set-off  were  allowed  to  be 
pleaded  to  each  count  separately,  the  defendant  might  set  off  the  same  debt  against 
each,  and  so  answer  a  larger  demand  by  a  smaller :  the  court,  however,  intimated,  that 
in  such  a  case,  if  the  defendant  had  given  eridence  of  the  items  of  his  set-off  against 
the  first  count,  he  would  not  be  allowed  to  give  evidence  of  the  same  items  a  second 
time,  as  an  answer  to  the  demand  in  the  other  count.     Kennedy  on  Pleading,  124. 

A  plea,  that  the  now  plaintiff  set  off  the  identical  debt  sued  for  against  a  claim  made  by   What  is  not  a 
the  now  defendant  in  an  action  brought  by  him  against  the  now  plaintiff,  when  the  plea  of  judg- 
jury  found,  and  the  court  gave  judgment  for  the  now  defendant,  is  not  a  plea  of  ment  recovered 
judgment  recovered   within    Reg.   Gen.    H.  T.    4  Will.  4.    s.  6.     Bnhemhire  v.   under  Reg. 
Morgan,  1  DowL  P.  C.  N.  S.  378.  anU,  2848.  Gen.  H.T. 

In  Bnmn  v.  Davbeny  (4  Dowl.  P.  C.  585.)  it  was  holden,  that  if  the  plaintiff  reply  mm-   4  Will.  4.  s.  8. 
quam  indebUatut  to  a  plea  of  set-off,  and  that  the  defendant  prove  his  plea,  the  plaintiff  n^oK^t ' 
will  not  be  allowed  under  such  replication  to  shew,  that  the  sum  proved,  or  even  any      5|     ot^^uff 
part  of  it,  has  been  paid ;  it  being  once  proved,  that  the  plaintiff  was  indebted,  tlie  issue     ^^   i.  ^x, 
must  be  found  for  the  defendant:  and  that  if  the  plaintiff  reply  nU  debet,  he  may  l^e  ne  w      I 
give  evidence  of  payment,  Mr.  Justice  Patteson  observing,  « I  must  treat  this  case  as  '^ 

if  the  new  -rules  of  pleading  were  not  in  existence,  for  they  do  not  touch  replications. 
Nothing  is  said  throughout  them  concerning  replications.  The  plaintiff  has  a  right 
to  reply  nU  debet,  as  before  the  new  rules.'*  Vide  etiam  Coutuu  v.  Paddon^  2  C.  M»  ft 
B.  647.    Stevens  v.  UJbrd,  7  C.  &  P.  97.     Tidd's  N.  P.  425. 
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Stats.  2Gxo.2. 

C.  22.  I.  IS.  AKD 

8  Gxo.  2.  C  24. 

m 

ss.  4  &  5. 

De  injurid 
cannot  be  re- 
plied to  a  plea 
of  set-off*. 


When  plaintiff 
only  bound  to 
prove  tbo 
balance  for 
which  he 
claims. 

Verdict  how 
taken  in  case  of 
set-oflT. 


Entry  of 
▼erdict« 


PAKTirOLABS 

or  Snworr. 


WsTcr  of 
irregularity. 


Delirery  of 
particulars  no 
waver. 

Particulars 
wrongly  headed. 

Variance  by 
which  the 
plaintiff  could 
not  be  misled. 


Where  evidence 
of  satisfaction 
will  not  be 
received. 


To  an  actioa  of  debt  for  goods  sold  and  delivered,  it  was  pleaded,  that  the  goods  were  sold 
by  M^  being  a  factor  of  the  plaintiff's,  and  entrusted  by  him  with  the  goods  as  M»H  own 
goods,  by  the  plaintiff's  consent;  and  that  the  defendant  did  not  know,  and  bad  not  the 
means  of  knowing,  that  the  goods  were  not  M.'s;  and  a  seu-off  against  the  piaiatiff  of 
a  debt  due  from  M.  to  the  defendant,  which  was  bolden  to  be  a  good  plea  on  dcmomr 
to  the  replication.  The  replication  was,  that  the  defendant,  of  hia  own  wrong,  and 
without  the  cause  alleged,  neglected  to  pay  the  debt:  — which  was  decided  to  be  good 
by  the  court  of  Queen's  Bench  on  spedal  demurrer,  but  it  vras  held  to  be  bod  by  the 
court  of  Eichequer  Chamber —  1.  because  de  it^urid  cannot  be  replied  to  a  plea  of  stt- 
off,  which  operates  by  way  of  excuse ;  2.  because  the  plea  here  was,sub8tantial]j,  grounded 
upon  an  authority  from  the  plaintiff.     PurckeU  v.  Salter,  1  A.  &  E.  N.  Sb  197. 

Where  there  are  eross-demands,  and  the  defendant  pleads  a  set-ofl^  the  plaintiff  is  not 
bound  to  prove  the  whole  of  his  demand  in  the  first  instance,  but  may  prove  only  the 
balance  which  he  claims;  and  after  the  defendant  has  proved  his  set-ofl^  the  plaintiff  nsf 
prove  other  parts  of  liis  account  to  meet  it.     Willianu  v.  Damn,  1  C  &  M.  464. 

Where  the  defendant  has  pleaded  a  set^ofi^  but  does  not  appear  at  the  trial  to  give  evidence 
of  it,  the  plaintiff  may  either  take  a  verdict  for  the  whole  sum  be  proves  to  be  dne  lo 
him,  subject  to  be  ^reduced  to  the  sum  really  due  on  a  balance  of  accounts,  if  the 
defendant  will  afterwards  enter  into  a  rule  not  to  sue  for  the  set-off;  or  be  may  takes 
verdict  for  the  smaller  sum,  deducting  the  amount  of  the  set-off  really  due,  with  s 
special  indorsement  on  the  pottecL,  as  a  foundation  for  tlie  court  to  order  a  stay  of  pea* 
(xedings,  if  another  action  should  be  brought  for  the  amount  of  the  set-olll  Laim^r. 
Chatham,  1  Camp.  252.     Archb.  by  Chitt  475. 

To  a  declaration  in  attumptUi  containing  counts  for  goods  sold,  money  lent,  money  psid, 
and  on  an  account  stated,  the  defendant  pleaded  non  astumptU,  the  Statute  of  tj-v't*"*^. 
payment,  and  a  set-off  upon  a  judgment  recovered  in  the  Q.  B.  lor  SSL  15s;.,  aadtf 
20OL  for  goods  sold,  &c. :  the  plaintiff  replied,  as  to  so  much  of  the  fourth  plesai 
related  to  the  said  judgment,  that  inasmuch,  as  he  could  not  deny,  that  he  was  indcbfeed 
to  the  defendant  in  the  said  sum  of  SSL  1 5s.  in  the  said  judgment,  he  freely  adsaiited 
the  same,  and  therefore  he  would  not  further  prosecute  his  suit  against  the  deftsidaBt  ia 
respect  of  so  much  of  the  said  premises  in  the  declaration  mentioned,  aa  were  satisfied 
by  the  said  judgment  being  so  set  off.  Issue  being  joined  upon  the  other  pleas,  asd 
upon  general  setoff  alleged  in  the  fourth  plea,  the  plaintiff  at  the  trial  proved  a  dsia 
for  28^  16«.  1  lef.,  a  portion  of  his  whole  demand  being  barred  by  the  Statute  of  Lisat- 
ations ;  the  defendant  proved  no  payment  or  set-off  beyond  the  amount  of  the  jad^ 
ment  in  the  fourth  plea  mentioned : — It  was  held,  that  the  defendant  was  entitled  to  s 
verdict  upon  the  first  and  second  issues,  and  that  the  plaintiff  was  entitled  to  a  verdict 
upon  the  third  and  fourth  issues,     jimor  v.  CtUhberlf  1  Dowl.  P.  C.  K.  S.  15QL 

The  court  will  order  a  defendant  to  declare  particulars  of  his  set-off  in  the  same  eases  is 
which  they  would  make  him  deliver  particulars  of  his  ^demand,  if  he  had  baough  aa 
action  to  recover  the  amount.     Archb.  C.  AtL  Prac.  493. 

The  plaintiff  may  obtain  a  particular  of  the  set-off,  ip  the  same  cases,  aa  a  defendant  woald 
be  entitled  to  it,  if  the  matter  so  set  off  were  declared  upon ;  and  if  the  defendant  ia 
such  a  case  do  not  deliver  a  bill  of  particulars  within  the  time  limited  in  the  judged 
order  for  that  purpose,  he  will  not  be  allowed  to  give  evidence  of  his  set-off  at  the  trisL 
Swain  v.  Roberts,  i  M.  &  Rob.  452. 

The  defendant  cannot  make,  at  the  trial  of  the  cause,  any  objection  to  the  particnlai% 
which,  if 'made  earlier,  the  plaintiff  or  the  court  might  have  rectified*  Lewelodt  v. 
Cheveley,  Holt's  N.  P.  C.  552. 

Where  an  order  was  obtained  for  the  delivery  of  particulars  of  set-off  within  a  Ibttiqglft* 
and  they  were  not  delivered  for  five  weeks,  but  after  the  delivery  an  order  was  made  by 
consent  for  the  amendment  of  the  declaration :— this  was  holden  to  be  waver  of  the  ine- 
gularity  in  the  delivery  of  the  particulars,  ff^td&t  v.  Anderson,  M.  &  M.  891*  TSdd^ 
N.  P.  304. 

But  the  demand  of  particulars  of  a  notice  of  set-off,  delivered  afVer  a  plea,  which  vrss  a 
nullity,  was  holden  to  be  no  waver  of  the  plaintiff's  right  to  sign  judgment.  Ardv. 
Bernard,  6  Bing.  534.  4  M.  &  P.  302.  It  is  no  objection  to  the  use  of  paiticalsR 
of  set-off,  that  they  are  headed  in  a  different  court  from  that  in  which  the  action  is 
brought,  if  they  have  not  been  delivered  pursuant  to  a  judge's  order.  Lems  v. 
HUton,  5  Dowl.  P.  C.  267. 

In  his  particulars  of  set-off,  the  defendant  claimed  '*  cash,  being  the  amount  of  the  phaa- 
tiff's  dishonoured  acceptance  and  charges,  21^  6s.,"  dated  August,  1840i  He  gave 
evidence  of  a  bill  of  exchange  for  19^,  on  which  an  action  had  been  commenced,  daied 
June  23.  1840,  and  payable  two  months  after  date,  indorsed  to  him  by  the  plaiatiff: 
— It  was  held,  that  there  was  no  variance  by  which  the  plaintiff  could  have  been  miakd. 
Parsons  v.  Wilson,  I  Dowl.  P.  C.  N.  S.  181. 

Where  in  an  action  by  the  assignee  of  an  insolvent  debtor,  for  goods  sold  and  dc£vered 
by  the  insolvent,  the  defendant  relied  on  a  set-off;  and  in  the  notice  delivered  by  tass, 
he  set  out  a  composition  deed  of  assignment  by  a  former  creditor  of  the  defendant  to 
the  insolvent,  in  which  there  was  a  covenant  by  the  latter,  guaranteeing  to  the  defiadsnt 
the  payment  of  a  dividend  agreed  to  be  paid  on  that  occasion ;  and  the  notice  aba 
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stated,  as  other  grounds  of  setoff,  money  had  and  received,  and  an  account  stated ;    Stats.  2 Geo.  2 
but  in  the  particular  of  the  set-off,  the  defendant  stated  the  subject-matter  to  be  a  sum   c.  32.  s.  13.  and 
of  34/.,  *'  the  amount  of  the  two  several  dividends  of  five  shillings  in  the  pound  upon   8  Geo.  2.  c.  24. 
a  debt  of  6SL,  due  from  Simon  Pain  to  the  defeodanr,  which  said  dividends  are  directed  ss.  4  &  5. 

to  be  paid  by  the  said  T.  L.  Pain,  as  in  the  said  notice  of  set-off  particularly  mentioned : '  *   

-—It  was  held,  that  the  particulars  of  such  set-off  confined  the  defendant  to  proof  of  the 
demand  under  the  covenant  in  the  deed  of  assignment,  as  the  sole  ground  of  his  defence ; 
and  precluded  him  from  giving  evidence  of  satisfaction  of  the  demand  of  Pain,  either 
by  money  had  and  received,  or  an   account  stated,  according  to  the  terms  of  the 
notice  of  set-off,  or  by  any  other  means.     Andrews  v.  Bond,  8  Price,  213. 
By  a  judge's  order,  the  defendant  was  required,  within  a  limited  time,  to  deliver  to  tlie   When  a 
plaintiff  particulars  of  set-off,  and  in  default  thereof  the  defendant  was  to  be  precluded  judge  has  no 
from  giving  evidence  In  support  of  his  set-off  at  the  trial.     The  defendant  neglected  to  power  to  order 
comply  with  the  terms  of  the  order,  and  the  cause  was  afterwards  referred  by  an  order  particulars  of 
of  Nisi  Prius ;  and  after  the  arbitrators  had  proceeded  with  the  reference,  a  judge  set-off. 
during  the  assises  made  an  order  for  the  delivery  of  the  defendant's  set-off:  —  It  was 
held,  that  he  had  no  authority  so  to  do,  under  stat.  1  Geo.  4.  c.  55.  s.  5.,  as,  after  the 
order  of  reference,  the  cause  was  out  of  court,     jithworth  v.  HeatkcoU,  4  M.  &  P. 
396.     6  Bing.  596. 
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STATUTES  OF  INTERPLEADER,  pp.  2882-2892. 

Stats.  1  &  2  Will.  4.  c  58.  ss.  1 — 5.  and  1  &  2  Vior,  c.  45.  s.  2. 

By  thibd  PARTiBii  —  The  court  hoi  no  juHtdietion  except  in  cata  of  awBinpit,  ibk, 
(ifttnue,  and  trover  —  The  applicant  mutt  have  been  tued — StuhekoUen  tkrtrir 
ened  with  proceedings —  Claimt  in  equity — Where  an  injunction  has  been  imei— 
When  defendant  has  a  legal  claim  —  Subfect-matter  must  be  one  in  vAiek  tk 
defendant  has  no  interest — A  party  who  by  his  own  act  is  placed  in  a  lituatm  U 
be  sued  —  Defendant  indemnified  by  a  third  party  —  Holder  of  title  deeds— Tm 
parties  claiming  to  be  entitled  to  a  reward —  Where  a  lien  attaches  upon  gudt- 

—  When  adverse  claimant  has  a  right  to  have  the  whole  sum  he  daim  pni  nH 
court  —  Where  the  court  has  no  power  to  compel  the  sheriff  to  re-^nter  and  (db  fo- 
ustion  of  goods.^TnE  bulb  —  Stat.  1  &  2  Will. 4.  a 58.  as. 7 & 8.  —  If AmtW 
application  may  be  made — When  rules  m%ut  be  obtained  in  tu»  courts — AppHo^ 
should  be  made  promptly  after  notice  of  claim — Substance  of  the  ajffidamt  asd  pk- 
When  partichUirs  of  claim  must  be  given  upon  affidavit —  When  an  nnenUk 
directed — Where  rule  nisi  will  not  6e  amended — Where  a  count  in  trover  f^k 
struchout,  and  plaintiff  confined  to  the  special  damage^-  Where spedatagnenni 
may  be  given  in  evidence  —  Effect  of  claimant's  nbglbcting  to  appeai- 
Where  plaintiff  fails  to  appear— Stay  of  procbbdings —  Whenmonetfpsaiutt 
court  it  cannot  be  taken  out  beforejudgment  ngned — Costs  —  IntituUng  e^iMs 

—  Costs  generally  ordered  to  abide  the  event  of  the  issue —  When  eottt  lallk 
ordered  to  be  paid  out  of  the  fund  in  ditpute —  Where  neither  party  a^pem  it 
shew  cause  —  Costs  of  appearing  to  the  sheriff*s  rule,  can  be  adjudicated  uptm  ef^ 
trial  —  Where  applicant  had  no  grounds  for  supposing  that  he  should  he  seed  tf  n 
alleged  applicant — Claimant  refuting  to  proceed  to  trial — When  sherifm^k 
ordered  to  pay  the  costs,  ^-^  Costs  of  final  motion  not  previoutly  demanded -^Ta- 
ation  of  costs — -Giving  notice  of  the  amount  of  costs— Judgment  ham  dgmd.^ 
By  sheriffs — Stat.  1  &  2  Will.  4.  c.68.  s.  6. —  Time  within  which  thi  i> 
plication  must  bb  u AVE  •^— What  is  laches — One  court  cannot  interfere  wd 
the  process  of  another  court  —  Goods  or  money  miut  be  in  the  hands  (4^  the  ^ir^ 

—  Claim  to  property  must  be  nuide — Cot^Ueting  cUums  to  property — Wkn^ 
cUtim  is  only  of  a  Uen  to  a  part  of  the  property — Sheriff  not  bound  te  etttfi 
indemnity  from  execution  creditor —  Where  court  will  not  stay  proceedings  teprt^ 
the  sheriff —  When  doubts  exist,  whe^er  one  writ  ought  to  have  preeedsKS  d 
another  —  When  sheriff  pays  proceeds  of  the  execution  to  exeeution  credOen,  r 
delivers  up  part  of  the  goods  to  the  claimant  —  Sheriff  guUty  ef  negkrt— 
Sheriff  seising  goods  in  execution,  which  were  under  a  distress  for  ml— His* 
an  attachment  has  been  issued  a^inst  the  sheriff —  When  the  Aerif  i%  'a6t 
rested  —  The  rule — Application  must  be  on  affidavit— -The  court  te  vhiA  it 
application  must  be  made — Where  cause  can  be  shewn  at  chambers — Skiff 
need  not  wait  until  proceedings  are  tedcen  against  him,  nor  apply  to  the  rofs^ 
parties  for  an  indemnity  —  ^o  one  has  a  right  to  be  heard  against  the  mie,  mke 
caUed  upon  by  the  rule —  Where  a  new  claim  is  raised  after  a  rule  nisi —  1^^ 
sheriff  not  entitled  to  call  a  party  before  the  court —  Where  execution  crediter  etf 
bound  to  appear,  arui  where  the  court  cannot  bar  the  claim  cf  an  exeeutien  cnSi^ 

—  Sheriff  will  be  ordered  to  withdraw  from  possession,  if  execution  ereHtordesd 
appear —  When  third  party  must  appear  and  state  by  affidavit  the  nature  ifki 
claim —  Where  claims  of  a  third  party  are  barred —  Clnmants  may  appear  mA^ 
taking  office  copies  of  the  affidavit  —  Rules  must  be  entered  according  to  ifceir  dsus— 
When  AN  issue  will  bb  mnECTED^^Stayof  proceedings  against  sheriff— Plsii^ 
mtut  prove,  that  all  the  property  seised  belonged  to  him'^Proceedings  is  snf,0" 
other  feigned  issues'-^  Costs  of  the  issue — Paying  money  out  ef  emat  \e  Ar 
sxecuCion  creditor — Costs  —  When  rigid  ef  ^imant  does  not  appear  mSi^ 
Where  claimant  abandons  his  claim  after  an  issue  directed  —  When  ierifemiiki 
to  receive  costs  of  possesiivn  and  sale  —  Where  sheriff*s  rule  does  not  pntf  tab, 
and  the  claimant  docs  not  appear —  When  sheriff  will  not  he  compelled  te  fof  ^ 
costs  of  an  assignee*s  appearance-—  When  sheriff  not  in  general  entitled  teka(s^ 
when  extra  expenses  for  obeying  the  rule  will  be  allowed  —  When  all  paroesefivf 
to  be  blameless —  Parties  improperly  brought  before  the  court  ^-'Sherif  taAi^f^ 
in  execution  while  there  was  rent  due  to  the  landlord —  When  sheriff  has  mtfi* 
notice  to  the  execution  creditor  of  an  adverse  claim —  When  exeeution  crediter  4m 
not  appear —  When  adverse  claimant  does  not  appear "—  When  the  shaiffif^^ 
^sdusrged,  he  is  allowed  after  that  a  reasonable  time  to  make  his  return. 
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Stats.  1  &  2  Will,  4.  c.  58.  and  1  &  2  Vict.  c.  45.  s.  2.  Stats.  1  &  2 

Will.  4.  c.  58. 
AND  1  &  2  Vict. 

An  Act  to  enable  Courts  qf  Imw  to  give  Relief  against  adverse  Claims  made  upon  c.45.  g.2. 

Persons  having  no  Interest  in  the  Subject  of  such  Claims.  [20th  October,  1831.] 

Stat  1  &  2  Will  4.  c.  58.  sb.  1^  2,  3,  4  8c  5.,  after  reciting  that  "  it  often  Bt  third 
happens,  that  a  person  sued  at  law  for  the  recovery  of  money  or  goods  wherein  he  Parties. 
has  no  interest,  and  which  are  also  claimed  of  him  by  some  third  party,  has  no 
means  of  relieying  himself  from  such  adverse  claims  but  by  a  suit  in  equity 
against  the  plaindfF  and  such  third  party,  usually  called  a  bill  of  interpleader, 
which  is  attended  with  expense  and  delay,"  enacts,  ''  that  upon  application  made  Upon  applica- 
by  or  on  behalf  of  any  defendant,  sued  in  any  of  his  majesty's  courts  of  law  at  tioa  by  a  de- 
Westminster,  or  in  the  court  of  Common  Pleas  of  the  county  pdatine  of  Lancaster,  fendant  in  an 
or  the  court  of  Pleas  of  the  county  palatine  of  Durham,  in  any  action  of  as-  **^"°°j?^' 
sumpsitf  debt,  detinue,  or  trover,  such  application  being  made  adTter  declaration,  ^^^g  \Jt^^  ' 
and  before  plea,  by  affidavit  or  otherwise,  shewing  that  such  defendant  does  not  right  in  the 
claim  any  interest  in  the  subject-matter  of  the  suit,  but  that  the  right  thereto  is  subject-matter 
claimed  or  supposed  to  belong  to  some  third  party  who  has  sued  or  is  expected  to  i"  ^^  ^  ^hird 
sue  for  the  same,  and  that  such  defendant  does  not  in  any  manner  collude  with  party,  the  court 
such  third  party,  but  is  ready  to  bring  into  court  or  to  pay  or  dispose  of  the  2b?rd^arty  to 
sutrject-matter  of  the  action  in  such  manner  as  the  court,  or  any  judge  thereof,  appear  and 
may  order  or  direct,  it  shall  be  lawful  for  the  court,  or  any  juc^e  thereof,  to  maintain  or  re- 
make rules  and  orders  calling  upon  such  third  party  to  appear  and  to  state  the  Hnquish  his 
nature  and  particulars  of  his  daim,  and  maintain  or  relinquish  his  claim,  and  upon  <^hi^""*  *°^.  ^" 
inch  rule  or  order  to  hear  the  allegations  as  weU  of  such  third  party  as  of  the  gtav^Droce^- 
phdntiff,  and  in  the  meantime  to  stay  the  proceedings  in  such  action,  and  finally  to  JQ^g  {q  ^^ch 
order  such  third  party  to  make  himself  defendant  in  the  same  or  some  other  action,  action, 
or  to  proceed  to  trial  on  one  or  more  feigned  issue  or  issues,  and  also  to  direct 
which  of  the  parties  shall  be  plaintiff  or  defendant  on  such  trial,  or,  with  the 
consent  of  the  plaintiff  and  such  third  party,  their  counsel  or  attorneys,  to  dispose 
of  the  merits  of  their  claims,  and  determine  the  same  in  a  summary  manner,  and 
to  make  such  other  rules  and  orders  therein  as  to  costs  and  all  other  matters,  as 
may  appear  to  be  just  and  reasonable. 

''  That  the  judgment  in  any  such  action  or  issue  as  may  be  directed  by  the  Sect.  2. 

court  or  judge,  and  the  decision  of  the  court  or  judge  in  a  summary  manner,  Judgment  and 

shall  be  final  and  conclusive  against  the  parties,  and  aU  persons  claiming  by,  ^^^'"*<''*  ^  be 
from,  or  under  them. 

*'  That  if  such  third  party  shall  not  appear  upon  such  rule  or  order  to  main-  Sect  s. 

tain  or  relinquish  his  claim,  being  duly  served  therewith,  or  shall  neglect  or  refuse  ^f  *"ch  third 

to  comply  with  any  rule  or  order  to  be  made  after  appearance,  it  shall  be  lawful  P*""'^  ^^  "J? 

for  the  court  or  judge  to  declare  such  third  party,  and  all  persons  claiming  by,  TOurt*niay  bar 

from,  or  under  him,  to  be  for  ever  barred  from  prosecuting  his  claim  against  the  his  claim 

original  defendant,  his  executors  or  administrators ;  saving,  nevertheless,  the  right  against  the 

or  claim  of  such  third  party  agunst  the  plaintiff;  and  thereupon  to  make  such  original 

order  between  such  defendant  and  the  plaintiff,  as  to  costs  and  other  matters,  as  ^^^f**"***"** 
may  appear  just  and  reasonable. 

"  That  no  order  shall  be  made  in  pursuance  of  this  act  by  a  single  judge  of  Sect.  4. 

the  court  of  Pleas  of  the  said  county  palatine  of  Durham,  who  shall  not  also  be  Proviso  as  to 

a  judge  of  one  of  the  said  courts  at  Westminster ;  and  that  every  order  to  be  <"'de"  ™«J«  hy 

made  in  pursuance  of  this  act  by  a  single  judge  not  sitting  in  open  court,  shall  *  ""*  *^"  *^ 
be  liable  to  be  rescinded  or  altered  by  the  court  in  like  manner  as  other  orders 
made  by  a  single  judge. 

"  That  if  upon  application  to  a  judge  in  the  first  instance,  or  in  any  later  stage  Sect.  5. 

of  the  proceedings,  he  shall  think  the  matter  more  fit  for  the  .decision  of  the  ^f  ^  jculge 

court,  it  shall  be  lawftd  for  him  to  refer  the  matter  to  the  court;  and  thereupon  ^^^^  **** 
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Stats.  1  &  2 
Wif.L.'4.  C.58. 
AUDITS  Vict. 
c.  45.  ■.  2. 

matter  more  fit 
for  the  decision 
of  tlie  court,  he 
may  refer  it 

Stat.  1&2  Vict. 
c.  45.  8.  2. 

Any  judge  may 
eierdae  such 
powers  for  the 
relief  of  sheriffs, 
fee,  as  may  by 
▼irtue  of  stat. 
1  &  2  Will.  4. 
e.  58.  s.  6. 
be  exercised  by 
the  several 
courts. 


The  court  has 
no  jurisdiction 
except  in  cases 
of  assumpmty 
debt,  detinue, 
and  trover. 

The  applicant 
must  have  been 
sued. 


Sukeholders 
threatened  with 
proceedings. 

Claims  in 
equity. 

"Where  an  in- 
junction has 
been  issued. 

When  defend- 
ant has  a  legal 
claim. 

Subject-matter 
must  be  one  in 
which  the  de- 
fendant has  no 
interest. 

A  party  who  by 
his  own  act,  is 
placed  in  a 
situation  to  be 
sued. 

Defendant  in- 


the  court  shall  and  may  hear  and  dispose  of  the  same  in  the  same  maimer,  u  if 
the  proceeding  had  originally  commenced  by  rule  of  courts  instead  of  the  order  of 
a  judge." 

Stat  1  &  2  Vict  c  45.  s.  2.  after  reciting^  that  *'  by  another  act  piKed  in  tlie 
second  year  of  the  reign  of  his  late  majesty  King  William  the  Fourth,  intitnkd 
'  An  act  to  enable  the  courts  of  law  to  give  relief  against  adverse  daims  mideapon 
persons  having  no  interest  in  the  subject  of  such  claims/  provision  is  made  for  the 
relief  of  sheriffs  and  other  officers  concerned  in  the  execution  of  process  iamed  out 
of  any  of  his  mijesty's  courts  of  law  at  Westminster,  or  the  court  of  Commoi 
Pleas  of  the  county  palatine  of  Lancaster^  or  the  court  of  Pleas  of  the  cooDty 
palatine  of  Durham,  against  goods  and  chattels^  by  reason  of  claims  made  to  ndi 
goods  and  chattels^  but  such  relief  can  only  be  given  by  rule  of  court;  and  tbatit 
was  expedient  that  a  single  judge  should  possess  the  power  of  giving  relief  in  thit 
respect,"  enacts^  **  that  it  shall  be  lawful  for  any  judge  of  the  said  courts  of 
Queen's  Bench^  Common  Pleas,  or  Exchequer^  with  respect  to  any  such  procei 
issued  out  of  any  of  those  courts^  or  for  any  judge  of  the  said  court  of  Codbmi 
Pleas  of  the  county  palatine  of  Lancaster^  or  court  of  Pleas  of  the  county  pahtiK 
of  Durham  (being  also  a  judge  of  one  of  the  said  three  superior  oourts)|Viik 
respect  to  process  issued  out  of  the  said  courts  of  Lancaster  and  Durham  rCqieeU 
ively,  to  exercise  such  powers  and  authorities  for  the  relief  and  protection  of  the 
sheriff  or  other  officer  as  may  by  virtue  of  the  said  last-mentioned  act  he  exerciHd 
by  the  said  several  courts  respectively,  and  to  make  such  order  therein,  as  ibG 
appear  to  be  just,  and  the  costs  of  such  proceeding,  shall  be  in  the  discretkn  of 
such  judge." 

The  statute  gives  jurisdiction  to  the  court  in  asaumpdtf  debt,  detinue,  and  trover  oilf; 
«nd  therefore,  where  the  declaration  against  the  applicant  contained  a  count  is  oA 
as  well  as  a  count  in  trover,  the  court  held,  that  they  had  no  jurisdiction,  is  they  ntf 
decide  upon  the  whole  matter,  and  having  no  jurisdiction  over  the  count  in  case,  they  couU 
not  interfere.  Laurence  v.  Mathews,  5  Dow  I.  P.  C.  149.  It  has  likewise  beenboldcs. 
that  trover  for  title  deeds  is  not  within  the  statute.      Archb.  0.  Att.  Prac.40S. 

To  entitle  a  party  to  relief  under  the  statute,  he  muKt  liave  been  sued,  and  the  nut  ««< 
have  gone  on  to  declaration  {Parker  v.  Linneit,  2  Dowl.  P.  C.  562.)  for  tlie  l^ 
covery  of  some  specific  chattel  or  its  value,  or  for  a  debt,  or  demand  in  the  natuie  if 
a  debt  as  distinguished  from  an  action  for  damages.  Walter  v.  ]\lckoU(m,6^ 
.517. 

In  Jatnet  v.  Pritchard  (7  M.  &  W.  216.)  it  appeared,  that  the  defendant  having  bon^ 
a  rick  of  hay  from  the  plaintiff  Cwho  wss  the  executor  de  son  icrt  of  M.  & ),  beto 
payment  of  the  price,  received  a  notice  from  a  third  party,  stating,  that  be  was  tk 
administrator  of  M.  S.,  and  demanding  payment  of  the  sum  for  which  it  had  ben 
sold  :  the  defendant  being  subse<]uently  sued  by  the  plaintiff  for  the  price  of  tbefa>5. 
it  was  holden,  that  he  was  not  entitled  to  relief  under  the  Interpleader  Act,  li' 
Will.  4.  c.  58.  s.  1. 

The  court  cannot  give  relief  under  the  Interpleader  Act  to  stakeholders,  who  are  t^^ 
tlircatened  with  proceedings  ;  an  action  must  be  brought,  and  the  plaintiff'  mint  tk- 
clare,  before  the  court  will  interfere.  Parker  ▼.  Litmett,  2  Dowl.  P.  C  561  Smf 
v   Redman,  I  Jur.  775. 

Stat.  1  &  2  Will.  4.  c.  58.   does  not  apply  to  claims  in  equity.     Stwgess  v.  C3»^ 

1  Dowl.  P.  C.  505. 

But  if  the  court  of  Chancery  have  issued  an  injunction  to  stay  a  cause,  the  omit  ail 
not  grant  a  rule  for  interpleading.     Arayne  ▼.  JUqyd,  1  Bing.  N.  C  7Sa 

Tbe  Interpleader  Act  does  not  apply  to  a  case,  where  the  defendant  has  a  1^  chia 
{Braddickv,  Smith,  9  Bing.  84.  2  M.  &  Sc.  ISJ.) ;  and  it  seems,  that  a  wharfiogcr,  *b> 
claims  a  lien  on  goods  for  wharfage,  &c.,  is  not  within  the  act     Ibid. 

The  subject-matter  must  be  one,  in  which  tbe  defendant  has  no  interest.     Farr  v.  iT^i 

2  M.  &  W.  844. 

Thus,  where  the  payee  of  a  promissory  note,  which  waa  made  for  the  benefit  of  atks^ 
party,  brought  an  action  thereon  against  the  maker,  and  the  cestui  gtte  trust  ga*e  ^ 
notice  not  to  pay  it  to  any  but  himself,  tlie  court  would  not  interfere.  Ne9l»  *• 
Mootfyf  7  Dowl.  P.  C.  582. 

A  party,  who  by  his  own  act  is  placed  in  a  situation  to  be  sued,  cannot  call  on  tteeff^ 
to  substitute  another  defendant  under  the  Interpleader  Act,  1  &  2  Will.  4.' c5^ 
Bekker  v.  Smitk,  9  Bing.  82.  Nor  will  it  be  allowed,  where,  from  the  ditiiaiil>i("> 
it  may  be  reasonably  suspected,  that  there  is  coUuaion  betvreen  tbe  defendant  aad  ibi 
third  party  whom  he  seeks  to  substitute.     Ibid. 

Where  a  defendant  has  been  indemnified  by  a  third  party  for  not  deliTcriiv  vp  V^ 
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in  bis  possession,  he  has  no  right  to  relief  under  the  Interpleader  Act,  and  the  court   Stats.  I  &  2 
will  discharge  a  rule  obtained  for  that  purpose,  with  costs.      Tucker  v.  Morris,  I  C.  &    Wilt..  4.  c.  58. 
M.  73.     1  Dowl.  P.  C.  639.  and  1  &  2  Vict. 

Neither  will  the  court  interfere  to  restrain  a  sherifT  from  selling  goods  seized  by  him    c.  45.  s.  2. 

under  a^.^,  on  an  offer  of  iudemnity  by  a  third  person,  claiming  the  goods.     Har-  

fwn  ▼.  Fortter,  4  Dowl.  P.  C.  558.  demnified  by  a 

The  bolder  of  titl^  deeds  cannot  apply,  under  the  Interpleader  Act,  for  protection    third  party. 

against  opposing  claims.     STnith  v.  H^hteler,    1  Gale,  15.  163.  Holder  of  title 

Where  two  parties  claim  to  be  entitled  to  a  reward,  the  defendant,  when  sued  by  one  of  deeds, 
them  to  recover  it,  is  not  entitled  to  the  relief  given   by   the   Interpleader  Act.    f  ^q  parties 
Grant  v.  ^Vy,  4  Dowl.  P.  C.  135.  claiming  ti)  l>e 

A  lien  attaching  upon  the  goods  in  dispute,  does  not  prevent  the  party  who  holds  tlu'm,    entitled  to  a 
from  applying  to  the  court  for  relief  under  the  Interpleader  Act.     Cotter  v.  England  reward. 
(Bani^y,  3  M.  &  Sc.  180.    2  Dowl.  P.  C.  728.  Where  a  lien 

If  part  of  a  sum  claimed  by  the  parties  have  been  paid  to  one  of  them,  before  an  adverse   g^tuches  uoon 
claim  be  made,  the  adverse  claimant  has  a  right  to  have  the  whole  sum  he  claims  paid    ^oods 
into  court,  on  the  holder  applying  for  relief  under  the  Interpleader  Act.     jillen  v. 
GUby,  3  Dowl.  P.  C.  143.  When  adverse 

Where  the  sheriff  by  a  rule  under  this  act  was  authorised  to  withdraw  from  the  possession   claimant  has  a 
of  the  goods  seized,  until  the  validity  of  a  claim  by  the  assignees  of  the  defendant  ^*8'*^  ^  I'^^c 
should  be  decided,  with  liberty  then  to  re-enter,  and  in  three  years  afterwards  the    ***®  whole  sum 
i^ignees  failing  to  establish  their  claim,  an  application  was  made  for  a  rule  requiring   \^  claims  paid 
the  sheriff  to  enter  and  sell  accordingly ;  the  court  said,  tliat  although  tlie  slierifi  might   '"^^^  court, 
if  he  would,  re-enter  under  the  first  rule,  yet  as  he  was  then  out  of  office,  they  could    NVhere  the  court 
not  compel  him  to  do  so.      Wilton  v.  Chambers,  ibid.  12.  has  no  power 

to  compel  the 
Hy  Stat.  1  &  2  Will.  4.  c.  58.  s.  7*  '^  all  rules,  orders,  matters,   and  decisions  sheriff  to  re- 
to  be  made  and  done  in  pursuance  of  this  act,  except  only  the  affidavits  to  be  ^"'*'"  ^^^  take 
filed,  may,  together  with  the  declaration  in  the  cause  (if  any),  be  entered  of  ^^""'*'"  °* 
record,  with  a  note  in  the  margin  expressing  the  true  date  of  such  entry,  to  the  ^ 
end  .that  the  same  may  he  evidence  in  future  times  if  required,  and  to  secure      "'  "Ule. 
and  enforce  the  payment  of  costs  directed  by  any  such  rule  or  order ;  and  esery   ^^^}*  lit  2 
such  rule  or  order  so  entered  shall  have  tie  force  and  effect  of  a  judgment,        I't'  ^' ^^' 
except  only  as  to  becoming  a  change  on  any  lands,  tenements,  or  hereditaments;      '    ' 
and  in  case  any  costs  shall  not  be  paid  within  fifteen  days  after  notice  of  the    i  "   '*  orders, 
taxation    and   amount  thereof  given   to  the   party  ordered  to  pay  the  same,   pursuance  of 
his  agent  or  attorney,  execution  may  issue  for  the  same  by  fieri  facias  or  capias  this  act,  may  be 
ad  satuf/adendum,  adapted  to  the  case,  together  with  the  costs  of  such  entry,  and  entered  of 
of  the  execution,  if  by  fieri  facias  ;  and  such  writ  and  writs  may  bear  teste  on  '*«cord,  and 
the  day  of  issuing  the  same,  whether  in  term  or  vacation ;  and  the  sheriff  or  "       evidence. 
other  officer  executing  any  such  writ,  shall  be  entitled  to  the  same  fees,  and  no   ^^^' 
more,  as  upon  any  similar  writ  grounded  upon  a  judgment  of  the  court."  Wnts. 

Stat.  I  &  2.  Will.  4.  c  58.  s.  8.  after  reciting  that  "  by  a  certain  act  made  and  Sheriff's  fees, 
passed  in  the  last  session  of  parliament,  intituled  '  An  act  to  improve  the  pro.  ^J^".  '"^  *P~ 
ceedings  in  prohibition,  and  on  writs  of  mandamus/  it  was  among  other  things  gtat*?  W*n"  4 
enasted,  that  it  should  be  lawful  for  the  court  to  which  application  may  be  made  c.  21.  and  this 
for  any  such  writ  of  mandamus,  as  is  therein  in  that  behalf  mentioned,  to  make  act,  the  court  to 
rules  and  orders  calling  not  only  upon  the  person  to  whom  such  writ  may  be  exercise  such 
required  to  issue,  but  also  all  and  every  other  person  haying  or  claiming  any  po^«rs  and 

right  or  interest  in  or  to  the  matter  of  such  writ,  to  shew  cause  against  the  "      *"5^  '",!*■ 
.       'Ml.,  •«    1  #.1  ^.     ..  «  .       as  are  ifiven  by 

issuing  of  such  wnt  and  payment  of  the  costs  of  the  application,  and  upon  the  q^  mentioned  in 

appearance  of  such  other  person  in  compliance  with  such  rules,  or  in  any  default  this  act. 

of  appearance  after  service  thereof,  to  exercise  all  such  powers  and  authorities, 

and  make  all  such  rules  and  orders  applicable  to  the  case,  as  were  or  might  be 

given  or  mentioned  by  or  in  any  act  passed  or  to  be  passed  during  that  present 

session  of  parliament,  for  giving   relief  against   adverse   claims  upon  persons 

having  no  interest  in  the  subject  of  such  claims ;  and  that  no  such  act  was  passed 

during  the  then  present  session  of  parliament,"  enacts  *'  that  upon  any  such 

application  as  is  in  the  said  act  and  hereinbefore  mentioned,  it  shall  be  lawful 

for  the  court  to  exercise  all  such  powers  and  autliorities,  and  make  all  such  rules 

and  orders  applicable  to  the  case,  as  are  given  or  mentioned  by  or  in  this 

present  act." 

The  application  may  be  made  to  thti  court,  or  to  a  judge  at  chambers ;  if  made  to  the   Where  the  ap- 
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Stats.  1  &  9 
Will.  4.  c.  58. 
AICD1&2  Vict. 
c.  45.  s.  2. 

plication  may 
be  made. 

When  rules 
must  be  ob- 
tained in  two 
courts. 

Application 
should  be  made 
promptly  after 
notice  of  claim. 

Substance  of  the 
affidavit  and 
rule. 

When  particu- 
lars of  claim 
must  be  given 
upon  affidavit. 

Claimant,  if  he 
appear,  must 
make  an 
affidavit  of  his 
claim. 

When  an  issue 
will  be  directed. 

Where  rule  nut 
will  not  be 
amended. 


When  a  count 
in  trover  will  be 
struck  out,  and 
plaintiff  coo- 
fined  to  the 
special  damage. 


Where  special 
agreement  may 
be  given  in 
evidence. 


ErFBCT  OF 

CLAiMAirrs 

KEOLECTIMO  TO 
APPEAR. 

Where  plaintiff 
fails  to  appear. 

Stat  or  Pao- 

CEEOINOS* 

When  money 
paid  into  court 
cannot  be  taken 
out  before  judg- 
ment signed. 


court,  it  must  be  made  to  tlwt  court  in  which  the  action  agaiiMt  die  applicant  is  pnd' 
ing. 

Where  an  auctioneer  has  one  action  brought  against  him  in  Common  Pleas,  and  anotber  Id 
the  Queen*s  Bench,  by  different  claimants  to  the  same  property,  be  must,  io  relieve 
himself  under  the  Interpleader  Act,  obtain  niiet  in  both  couna.  jiUen  v.  G£0y,  3  Do«L 
P.C.  143. 

The  application  should  be  made  promptly  after  notice  of  Che  claioi,  and  may  made  be  to  s 
judge  by  summons,  but  in  term  time  it  is  usually  made  to  the  court. 

In  either  case  an  affidavit  is  necessary  (in  the  first  instance,  if  it  be  made  in  court;  if  it 
chambers,  on  tite  hearing),  which  must  be  entitled  iu  the  court  and  cause,  setdngfonli 
tlie  proceedings  which  have  been  taken  ;  the  claim ;  and  averring,  that  the  defenhst 
does  not  claim  any  interest  in  the  subject-matter  thereof,  and  docs  not  in  any  nsnacr 
collude  with  the  third  party. 

The  rule  calls  upon  the  claimant  to  appear  and  state  the  nature  and  particakn  of  \a 
claim,  and  to  maintain  or  relinquish  the  same.  In  the  Exchequer,  if  it  be  intended,  tbit 
the  rule  nisi  should  be  drawn  up  as  a  stay  of  proceedings,  a  previous  nodes  of  the 
motion  must  be  given  to  the  opposite  parties.  But  in  the  court  of  Queen's  Bcncb  aad 
Common  Pleas,  such  notice  is  not  necessary.  If  the  application  be  made  so  hie  u 
term,  that  cause  cannot  be  shewn  in  court  during  that  term,  the  court  may  iJlovik 
rule  to  be  drawn  up  to  shew  cause  before  a  judge  at  chambers.  Smiik  v.  WheAr,$ 
Dowl.  P.  C.  431.      Archb.  C.  Att.  Pnic.  4()3. 

A  claimant  called  upon  by  a  rule  under  the  Interpleader  Act  to  come  in  and  state  hifdjiBi, 
roust  give  the  particulars  upon  his  affidarit,  to  enable  the  court  to  decide  wheiber 
he  is  to  be  made  a  party  to  an  issue.  Poweli  v.  Lock,  3  A.  &  £.  SI 5.  1  H.  &  W.  HI 
But  it  seems  not  necessary  for  the  plaintiff  so  to  do.    Angusv,  WooUon,  3  M.&  W.  310l 

If  the  claimant  appear,  and  persist  in  his  claim,  the  court  will  either  order,  that  he  be  ns^ 
defendant  in  the  action  already  pending,  instead  of  tlie  applicant,  or  vrill  direct  aaisK 
between  the  pUintiffand  the  claimant  to  try  tlie  right,  and  will  give  orders  for  the  oft 
custody  of  the  matter  in  dispute  in  the  mean  time.    AUen  v.  Gi&tft  S  DowL  P.  C.  141 

When  a  claimant,  ordetcd  to  be  plaintiff  in  such  an  issue,  refused  to  proceed  in  it,  sod  k 
was  proposed  to  substitute  tlie  name  of  another  claimant,  Mr.  Justice  Colerid{;e  \/M, 
tliat  it  could  not  be  done  witUbut  making  such  other  claimant  a  party  to  tbe  nilr. 
Lydal  v.  Biddle,  5  ibid.  444. 

Ou  an  application  to  a  judge  at  chambers,  under  an  Interpleader  Act*  an  order  was nsk 
by  consent  of  all  parties,  to  refer  the  cause,  on  certain  terms,  to  a  barrister  insuad  of 
an  issue  being  directed.  The  court  refused  to  grant  a  rule  mn  for  varying  tbe  oidrr 
by  introducing  a  fresh  term  into  the  reference,  in  consequence  of  information  whicbone 
ii  the  parties  (an  administrstrix)  bad  obtained  since  the  hearing  at  chamberiL  Df^^ 
v.  Brown,  2  C.  M.  &  R.  370. 

Goods  consigned  to  A.,  and  warehoused  at  the  London  docks,  were  claimed  by  B.  Tbt 
dock  company  required  an  indemnity  from  A.,  tlie  original  ooosignce,  bdore  tk; 
delivered  them  to  him.  A.  refused,  and  brought  an  action  of  trover,  with  oouDti  far 
special  damage,  for  the  detention.  On  motion  by  the  company  for  relief  under  tbe  Initf- 
pleader  A  ct,  B.  upon  due  notice  not  appearing,  tbe  court  held,  tbat  tbe  claim  of  B.  sgsistf 
the  company  was  barred,  but  that  A.  ought  not,  by  reason  of  the  act,  to  be  jimlodiiJ 
from  recovering  for  his  special  damage,  if  any.  The  rule  was  made,  that,  on  tbe  d^ 
fendant*s  undertaking  to  deliver  up  the  goods,  then,  if  A.  should  accept  the  sbom^  tbe 
action  should  be  discontinued  on  payment  of  costs  by  the  defeudanta ;  but  if  A.  sboold 
go  on  with  the  action,  the  count  in  trover  should  be  struck  out,  and  A.  proceed  for  tbe 
special  damage  only.     Lucat  v.  London  Dock  Qm^pany,  4  B.  &.  Ad.  378. 

In  an  action  brought  by  A.  against  B.,  the  court,  upon  a  motion  under  die  Inten>l(sdff 
Act  made  by  B.,  directed,  that  an  action  for  money  bad  and  received  ahouid  be  broagki 
by  C.  against  A.,  to  try  tbe  right  of  certain  money :  —  It  was  holden,  first,  tbat  is  si 
action  brought  in  pursuance  of  such  order,  a  special  agreement  might  be  gives  ■ 
evidence,  which  in  ordinary  cases  would  be*  admissible  only  under  a  special  caaA. 
Pooiey  V.  Goodwin,  5  N.  &  M.  466.     4  H.  &  W.567. 

Claimants  neglecting  to  appear  under  the  Interpleader  Act,  are  precluded  by  the  kim^ 
the  rule  from  enforcing  their  claims.     Ford  v.  DUlon,  2  N.  &  M.  668. 

There  is  no  direction  as  to  what  shall  be  done,  if  the  plaintiff  fail  to  appear;  but  it  mnU 
seem,  that  the  action  would  be  stayed  and  the  defendant  be  entitled  to  his  ooc4i  out «' 
the  fund.     Doble  v.  Cummins,  7  A.  &  £.  580. 

If  the  plaintiff  in  the  issue,  however,  neglect  to  proceed  to  the  trial  of  it,  the  other  pvtf 
may  apply  to  have  the  money  or  other  property  in  dispute ;  but  the  rule  in  sacb  s  cac 
is  a  rule  nisi  only.     Stanley  v.  Arry,  1  H.  &  W.  669.     4  Dowl.  P.  C  599. 

A  rule  under  the  first  section  of  the  Interpleader  Act,  cannot  be  drawn  up  for  a  Stoj  ^ 
proceedings,  unless  notice  has  been  given.      Smith  v.    Wheeler,  3  DuwI.  P.  C  <3'* 

But  such  a  rule  may  be  drawn  up  to  shew  cause  at  chambers.     Ibid. 

Where  money  has  been  paid  into  court  by  a  stakeholder  to  abide  the  event  of  s  f«i|W^ 
issue  under  stat.  1  &  2  Will.  4.  c.  58.,  the  party  succeeding,  cannot  take  ont  tbe  Mcy 
before  judgment  signed.  Cooper  v.  Lead  Smelting  Compamyy  1  ibid.  7S&  9  M* 
634.     2  M.  &  Sc.  810. 
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'  If  an  hsite  be  directed  under  the  Interpleader  Act,  and  aderwards  the  claim  be  aban-  Stats.  1  &'S 

dooed,  affidavit  in  support  of  an  application  for  costs  roust  be  intituled  in  the  names  Will.  4.  c.  58. 

of  the  parties  in  the  original  cause.     ElHoUy,  Sparrow,  1  H.  &  W.  370.  and  1  &  2  Vict. 

As  to  the  costs  between  the  plaintiff  and  the  claimant,  the  court  usually  order  them  to  c.  45.  s.  2. 

abide  the  event  of  the  action  or  issue.     Archb.  C.  AtL  Prac.  404. 

The  costs  of  the  applicant  under  tlie  Interpleader  Act,  where  he  has  acted  bond  Jide,  will  Costs. 

in  the  first  instance  be  directed  to  be  paid  out  of  the  fund  or  the  produce  of  the  thing  TQt|fi.i:Q|.  -^ 

io  dispute,  to  be  repaid  by  the  party  ultimately  oosuccessful.     Duear  v.  McLcldntosh,  jov'u 
3  M.&  Sc.  174.     2  Dowl.  P.  C.  7S0.      CoUer  v.  England  {Bank  of),    ibid.    728. 

3  iM.  &  Sc.  180.     Parker  v.  Unn^t,  2  Dowl.  P.  C.  56^.  CosU  generally 

Where  a  claim  is  made  by  one  on  behalf  of  another  to  goods  seized  by  the  sheriff  in  eze-  ordered  to  abide 

cuUon,  and  upon  a  rule  being  obtained  under  the  Interpleader  Act,  neither  party  appears  ^}^^  event  of  the 

to  shew  cause,  the  plaintiff  is  not  entitled  to  receive  his  costs  from  the  sheriF,  but  the  '*""®* 

sheriff  and  plaintiff  are  both  entitled  to  their  costs  from  the  claimant  or  his  agent,  upon  When  costs 

a  rule  to  sliew  cause.     PhUby  v.  Ikey^  2  Dowl.  P.  C.  282.  will  be  ordered 

When,  upon  a  rule  under  the  first  section  of  the  Interpleader  Act,  the  claimant  did  not  to  be  paid  out 

appear,  Mr.  Justice  Williams  held,  that  he  could  not  order  the  costs  of  the  application  of  the  fund  in 

to  be  paid  by  the  claimant,  or  out  of  the  fund  in  dispute.     Lambert  v.  Cooper,  5  ibid,  dispute. 

Where  a  sheriff  is  relieved  under  the  act,  and  an  issue  is  directed  to  try  the  rights  of  -^^  **  neiiner 
adverse  claimants,  the  court  may  adjudicate  after  the  trial  on  the  costs  of  appearing  to   P*"y*PP®*''' 
the  sheriff's  rule  and  of  the  issue.     Seaward  v.  WUHams,  1  ibid.  528.  *"*''  *^*"^' 

Where  it  appeared,  that  the  applicant  had  no  ground  for  believing,  that  he  should  be  sued    Costs  of  ap- 
by  the  alleged  claimant,  the  latter  having  desired  him  to  pay  the  money  in  dispute  to  pearing  to  the 
the  plaintiff  the  court  discharged  the  rule  with  costs.     Harritson  v.  Payne,  2  Hodges,   sheriff's  rule 
107.  can  be  adjudi- 

Whcre  an  issue  is  directed  to  be  tried  between  an  execution  creditor  and  a  claimant,   cated  u|>on  after 
brought  before  the  court  by  the  sheriff  under  the  Interpleader  Act,  but  the  latter  refuses  trial, 
to  try,  and  abandons  his  claim,  he  will  be  liable  to  pay  the  execution  creditor's  costs  "^here  aooli- 
down  to  the  time  of  the  claim  being  abandoned,  and  of  applying  to  take  the  money,  paid   ^^^^  had  no  * 
in  by  the  sheriff,  out  of  court      WiU$  v.  Hopkins,  3  Dowl.  P.  C.  346.  eround  for 

Where,  in  consequence  of  a  claim  made  to  goods  seized  by  a  sheriff  in  execution,  the  court  suDDOsinir  that 
ordered  the  claimant  to  proceed  to  trial  upon  paying  a  sum  of  money  into  court,  which   he  should  be 
he  neglected  to  do,  and  a  rule  was  then  obtained  to  compel  him  to  pay  the  costs  occa-   g^^^  ^y  ^^ 
sioned  by  his  false  claim : — It  was  held,  that  he  was  liable  to  pay  those  costs  as  well  as  alleired  ai>- 
the  costs  of  that  rule,  though  no  previous  application  had  been  made  to  him.     Scales  v.    pji^nt. 
Sargeson^  ibid.  707.  ' 

The  court  will,  on  proper  grounds  shewn,  order  the  sheriff,  or  the  execution  creditor,  to    Claimant  refus- 
pay  to  a  third  party  appearing,  and  successfully  prosecuting  his  claim,  his  costs  of  such   '°S  ^  proceed 
appearance.     Ford  v.  JHUy,  5  B.  &  Ad.  885.  to  triaL 

It  was  holden  in  one  case,  that  the  costs  of  the  final  motion  could  not  be  allowed,  where   When  sheriff 
they  had  not  previously  been  demanded  (Sowen  v.  Bramidge,  2  Dowl.  P.  C.  213.)  ;    will  be  ordered 
but  as  the  fund,  &c.  cannot  be  got  at,  but  by  means  of  an  application,  a  previous  demand   to  pay  the  costs, 
is  now  deemed  unnecessary.     Meredith  v.  Rogers,  7  ibid.  596.      Barnes  v.  Englatid   Costs  of  final 
(  Bank  of),  ibid.  819.  motion  not  pre- 

The  costs  are  taxed  in  the  ordinary  way.     The  whole  of  the  proceedings  should  then  be  viously  de- 
entered  on  a  judgment  roll  in  tlie  order  of  their  dates.     Lush,  Pr.  691.  manded. 

The  most  effectual  way  of  giving  notice  of  the  amount  of  costs  allowed  on  taxation  will   rp      **  '     f 
be,  by  service  of  a  copy  of  the  rule  of  court,  with  the  master's  allocatur  for  costs  therein,      ***"0'*  o* 
upon  the  party  required  to  pay  the  same,  his  attorney  or  agent,  with  an  indorsement,  ^"^ 
stating  that,  unless  the  amount  allowed  for  costs  be  paid  within  fifUsen  days,  execution   Giving  notice 
will  be  issued  for  the  recovery  thereof.     The  notice  does  not  require  personal  notice,   of  the  amount 
Vide  Chapman's  Practice  (Second  Addenda),  162^166.  of  costs. 

Until  the  judgment  in  the  action  or  issue  be  obtained,  neither  of  the  parties  is  in  general 
secure  against  future  claims  by  the  others  for  the  same  matters.  Archb.  by  Chitt  1046. 
Cooper  V.  Lead  Smelting  Company,  1  Dowl.  P.  C.  728. 

Judgment  is  not  signed  on  the  verdict   in  the  ordinary  way  {Dickinson  v.  Eyre,   7  Judgment  bow 
ibid.  721.  contra  Cooper  v.  Lead  Smelting  Company,  9  Bing.  634.) ;  but  the  successful   signed, 
party  should  apply  to  the  court  or  a  judge,  upon  an  affidavit  of  the  facts,  to  have  the 
money,  &o  paid  over  to  him,  and  that  the  opposite  party  may  be  ordered  to  pay 
the  costs  of  the  appearance,  trial,  and  application.    Matthews  v.  Sims,  5  Dowl.  P.  C. 
234. 

Stat.  1  Sc  9  WilL  4.  c.  58.  b.6.  after  reciting  that  *'  difficulties  sometimes  arise  Bt  Sniairps. 

in  the  execution  of  process  against  goods  and  chattels^  issued  by  or  imder  the  1  &  2  Will.  4. 

authority  of  the  said  courts,  by  reason  of  claims  made  to  such  goods  and  chattels  ^'  ^^  "•  ^* 

by  assignees  of  bankrupts  and  other  persons,  not  being  the  parties  against  whom  For  relief  of 

such  process  has  issued,  whereby  sheriff^  and  other  officers  are  exposed  to  the  «h«"ff»  ««><*    . 

hazard  and  expense  of  actions ;  and  it  is  reasonable  to  afford  relief  and  protection  ^uSon*^  "* 
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Stats.  1  &  8       in  such  caiet  to  inch  ■heriffii  and  other  offioera/'  BifAcn  ''that  wim  nj ndt 
^"'\&'q\^'    ^^^  *^^  ^  ^'^  ^^  *"y  good"  <>r  chattels  taken  or  intended  to  be  taken  in ese- 
c.^is.  8.  S   ^"*  ^^^^'^  under  any  such  process^  or  to  the  proceeds  or  value  thereof,  it  shall  and 
'  may  be  lawful  to  and  for  the  court  from  which  such  process  issued,  upon  ippB- 

process  against    cation  of  such  sheriff  or  other  officer  made  before  or  after  the  return  of  such  prooea, 
goods  and  and  as  well  before  as  after  any  action  brought  against  such  sheriff  or  other 

chattels.  officer^  to  call  before  them,  by  rule  of  court,  as  well  the  party  issuing  such  proem 

as  the  party  making  such  chdm^  and  thereupon  to  exercise^  for  the  a^jnitment 
of  such  didms^  and  the  rdief  and  protection  of  the  sheriff  or  other  officer,  ill  or 
any  of  the  powers  and  authorities  hereinbefore  contained^  and  make  such  mb 
and  deeisioiM  as  shall  appear  to  be  just,  according  to  the  drenmstanees  of  ^ 
case ;  and  tfie  ooats  of  tJl  such  proceedings  shall  be  in  the  discretiott  of  dK 
court." 


TlMX  WITHIN 
WHICH  TUX 
ApPUCATIOlf 
MUST  SB  IIADK. 

Late  application 
under  special 
circumstances 
will  be  allowed 


Affidavit  of 
facts. 

What  is 

INCHES. 


One  court 
cannot  interfere 
with  the  process 
of  another 
court. 

Goods  or 
money  must  be 
in  the  hands  of 
the  sheriff. 


Claim  to  pro- 
perty must  be 
made. 


Conflicting 


A  sheriff  will  not  be  entitled  to  relief  under  stat.  1  &  8  Will.  4.  c.  58.  s.  6.  imloi  he 
comes  "  immediately**  on  receiving   notice  of  an  adverse  chum.     I>evema  v.  JoK 

1  Dowl.  P.  C.  548. 

But  a  late  appiicaiion  will,  under  special  circumstances,  be  allowed.     Diion  v.  £iu4 

2  ibid.  621.  Thus,  where  there  was  great  delay  on  the  part  of  the  sheriffin  sppljiof 
to  the  court,  in  consequence  of  negotiations  between  the  parties,  and  the  cxecutita 
creditor  afterwards  abandoned  bis  claims,  tlie  court  refused  to  make  the  Isuer  pij 
costs.     Ibid. 

Where  a  whole  term  has  elapsed  after  a  notice  of  claim  under  a  fiat  of  bsnkroptt7> 
the  a«»ignees  not  being  chosen  until  after  the  term  (Barker  v.  Phtprnm,  3  ibid.  5^ 
1  H.  &  W.  191.),  the  application  was  considered  in  time. 

And  where  the  sheriflfhad  beised  goods  under  tkJLfa..,  and  notice  was  given  to  himootfic 
1 8th  January,  that  a  fiat  was  about  to  be  issued  out  \igainst  the  defendant ;  and  oo  tke 
2Kth  a  claim  was  made  to  the  goods  by  the  assignees : — It  was  held,  that  an  applicM 
by  the  sheriff  on  tlie  29th,  for  relief  under  the  Interpleader  Act,  was  suffideaJy 
prompt.     Skipper  v.  LanCt  4  M.  &  Sc  283.     2  Dowl.  P.  C.  784. 

Where  there  is  delay  or  any  circumsunce  to  be  accounted  for,  the  dieriff  must  makt  a 
special  affidarit  stating  the  facts ;  and  no  supplemental  affidavit  will  be  allowed.  Ibi& 
Cook  V.  jiUen,  2  Dowl.  P.  C.  11.    1  C.  &  M.  542. 

The  following  cases  vrill  illustrate  what  is  considered  laches  in  the  sberiiT: — 

Where  goods  were  taken  by  a  sheriff,  and  a  claim  being  made  to  them,  be  was  prevented 
fttMn  applying  to  the  court,  in  consequence  of  a  rule  obtained  by  the  defendant,  vhicb 
rule  was  not  disposed  of  till  the  fiSd  January,  when  it  was  discharged ;  and  the  sbntf 
applied  to  the  court  on  the  31st  January : — It  was  held,  tliat  the  sheriff  was  too  Iste  in 
applying  on  the  31st  January,  though  the  sheriff  was  in  Suffolk,  and  the  affidaTitiw 
sworn  there  on  the  SOth.     Cook  v.  Aliens  2  Dowl.  P.  C  II.     1  C  &  M.  548. 

The  sheriff  seized  goods  under  a^^  on  the  25th  November,  they  were  claimed  bj> 
third  person  on  the  28th,  and  the  sheriff  applied  to  the  court  under  the  Interplcidtf 
Act  in  the  Easter  Term  following : — the  court  held,  that  he  was  too  late,  and  thit  he 
should  pay  the  costs  of  the  other  parties ;  he  should  have  applied  within  such  tine 
in  the  next  following  term,  that  the  matter  might  then  have  been  disposed  of.  Mr 
V.  Overton^  5  Dowl.  P.  C.  599. 

If  a  sheriff  receive  notice  on  the  23d  of  January,  of  a  claim  to  goods  seised  bj  hm 
under  tiJLJa.,  he  vrill  not  be  entitled  to  relief  under  the  Interpleader  Act,  uaka 
he  comes  to  the  court  in  Hilary  Term.     Eidgwm/  v.  Fisher,  S  ibid.  567. 

If  a  sheriff  has  paid  over  the  produce  of  an  execution  to  a  judgment  creditor,  ifter 
notice  of  a  claim,  be  is  too  late  to  move  for  relief.  Chalon  \»  Andenon,  3  Tyrw.  S37. 
S.  C.  nom.  Andenon  v.  Calloway,  I  C.  &  M.  182.     1  ibid.  636. 

One  court  cannot  relieve  the  sheriff  under  the  Interpleader  Act,  with  respect  to  pnxtsi 
issued  out  of  another  court.     Bragg  v.  Hopkmt,  2  Dowl.  P.  C.  151. 

The  sheriff  cannot  apply  to  the  court  under  the  Interpleader  Act,  unless  the  goods  er 
money  in  dispute  be  actually  in  his  hands.  Scott  v.  Lewis,  2  C.  M.  &  R*  8^)* 
4  Dowl.  P.  C.  259. 

Thus,  where  the  sheriff  went  to  the  premises  of  a  defendant,  for  the  purpose  tiS  levT^K 
under  u.  Ji.  fa*  but  finding  that  the  goods  were  claimed  by  a  third  party,  be  witbdicv 
without  making  any  seizure ;  and  then  applied  for  a  rule  under  the  Interplesder  Act: 
the  court  held,  that  as  the  sheriff  had  not  the  possession  of  the  goods,  and  *** 
therefore  unable  to  deliver  them  to  either  party,  be  was  not  entitled  to  relief  imder  t» 
Interpleader  Act.     Holton  v.  GurUrip,  6  Dowl.  P.  C  130. 

The  court  will  not  interfere,  under  the  Interpleader  Act,  for  the  sheriff*,  fuk  <<*A 
unless  a  claim  to  property  be  actually  made  (Isaac  v.  Spilsbury,  10  Bing.  5.  S  H. 
&  Sc.  341.  2  Dowl.  P.  C.  211.),  and  appears  to  have  been  made  befbce  wonH 
for  the  rule.     Bartley  v.  Hook^  4  Tyrw.  229.  ^ 

Where  there  are  conflicting  claimants  to  property  seized  under  a  writ  of/*/**!  ^ 
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defendant  having  become  bankrupt,  the  court  will  interfere  and  protect  the  sherifT  Stats.  1  &  2 

under  the  Interpleader  Act.     Parker  ▼.  Booth,  1  M.  &  Sc.  156.     S.  P.  J^orthcolew,  Will.  4.  c.58. 

Beauehamp,  ibid.  158.  amd  I  &  2  Vict. 

And  if  the  goods  remain  in  the  bands  of  the  sheriff,  the  prothonotary  will  be  directed  c.  45.  s.  S. 

to  inquire  into  the  best  mode  of  disposing  of  them,  and  also  to  ascertain,  which  party  >- 

was  legally  entitled  to  the  proceeds.     Ibid.  claims  to  pro- 

An  order  was  made  under  stat  1  &  2  Will.  4.  c.  58.,  where  goods  had  been  taken  by  the  perty. 
sheriff  under  nJLfa,  and  sold  by  him,  another^.^.  having  issued  in  tlie  meantime  agiunst 
the  same  goods ;  and  where  a  party  claimed  title  to  the  property  against  both  the  plaiutiffs, 
the  defendant  and  the  sheriff,  and  complained  that  the  goods  had  been  sold  im- 
providently,  and  in  spite  of  notice  from  the  owner.  Shvmum  v.  Back,  3  B.  &  Ad. 
103. 

The  court  will  relieve  the  sheriff  in  the  case  of  conflicting  claims  on  property  seised  by  Where  the 

him,  though  that  claim  be  only  of  a  lien,  and  not  of  the  whole  property.     Ford  v.  claim  is  only 

BcttftUimt  1  Dowl.  P.  C.  357.  of  a  lien  to  a 

If  an  eiecution  creditor  abandon  his  process,  seized  under  a  JL  fa.,  in  favour  of  a  part  of  the 

claimant,  the  sheriff  has  still  a  right  to  shew  in  an  action  against  him,  that  the  goods  property, 

were  the  property  of  the  defendant.     BojffUon  v.  Harvey^  S  ibid.  344.  Sheriff  can 

Where  a  sheriff  has  seized  goods  under  a^  Ja,,  and  a  claim  to  them  is  put  in  by  another  gi,a^  *|,.»  iKa 

person,  he  is  not  bound  to  accept  an  indemnity  from  the  execution  creditor,  but  may  f^QnA^  were  the 

obtain  relief  under  stat.  1  &  2  Will.  4.  c.  58.   s.  6.      Lewf  v.  Champnei^$,  2  Dowl.  «rooertv  of  the 

The  sheriff  having  taken  in  execution  goods  which  the  defendant,  who  was  One  of  the 

administrators  of  an  intestate  person,  had  become  possessed  of  under  a  sale  from  his  "heriff  not 

co^administrator,  was  served  with  a  notice  from  another  party,  that  he  and  others  were  |>ound  to  accept 

also  entitled  to  shares  in  the  goods,  as  next  of  kin  to  the  intestate ;  and  that,  upon  a  indemnity  from 

bill  filed  by  them  in  the  court  of  Chancery,  the  defendant  had  been  restrained  by  execution 

injunction  from  selling,  mortgaging,  or  disposing  of  the  goods,  and  that  they  should  creditor, 
hold  tlie  sheriff  answerable  for  all  loss  and  damage  occasioned  by  the  seizure :  —  It  was 
held,  tliat  this  was  not  such  a  claim  as  entitled  the  sheriff  to  apply  for  relief  under  the 
Interpleader  Act.  Roack  v.  fTright,  8  M.  &  W.  155.  1  Dowl.  P.  C.  N.  S.  56. 
Qiueret  Whether  the  court  will  grant  such  relief  in  any  case,  where  the  claim  is  of  a  merely 
equitable  nature? 

In  an  action  against  the  sheriff,  by  the  assignees  of  a  bankrupt,  for  seizing  and  selling  tlic  Where  court 

bankrupt's  goods,  the  court  will  not  interfere  in  a  summary  way  to  stay  proceedings,  will  not  stay 

on  the  sheriff's  paying  into  court  the  sum  for  which  they  were  sold,  or  restoring  them  in  proceedings  to 

specie,  if  there  be  a  dispute  about  the  value  of  the  goodt,  or  if  it  appear  that,  even  on  protect  the 

res*4>ring  the  goods,  the  parties  would  not  be  put  into  as  good  a  situation  as  they  were  in  sheriff, 
before,  especially  if  the  sheriff  might  have  applied  to  the  court  under  the  Interpleader 
Act.      Gibson  v.  Humphrey^  2  Dowl.  P.  C.  68. 

Where  a  sheriff  seizes  under  one  JL  fa,,  and  the  question  is,  whether  that  writ  ought  to  When  doubts 

have  precedence  of  another,  the  court  will  not  grant  the  sheriff'  relief  under  the  act.  exist,  whether 

Dm^  V.  ITaldock,  1  ibid.  523.  one  writ  ought 

Where  the  sheriff  has  levied  under  tkjl  fa.,  and  while  in  possession,  he  receives  notice,  to  have  prece- 

that  other  writs  of  execution  have  been  Issued  against  the  defendant's  goods,  and  that  dence  of 

the  first  execution  creditor  is  not  entitled  to  the  whole  proceeds  of  the  levy,  the  sheriff  anotlier. 

is  not  entitled  to  relief.     Salmon  v.  James,  ibid.  369.  When  sheriff 

If  the  sheriff,  having  seized  goods  in  execution,  which  are  claimed  by  another  party,  de-  p^^^,  proceeds 

liver  up  part  of  the  goods  to  the  claimant,  he  thereby  precludes  himself  from  relief  of  the  execution 

under  tlie  act     Braine  v.  Hunt,  2  Dowl.  P.  C.  391.     2  C.  &  M.  418.  ^^  execution 

Where  a  sheriff  applied  for  relief  under  the  Interpleader  Act,  and  it  appeared,  that  he  creditors,  or  de- 
had  been  guilty  of  neglect,  the  court  refused  to  relieve  him  from  any  liability  occa-  \{^^f^  ^p  purt  of 
sioned  thereby.     Brackenhury  v.  Laurie,  3  Dowl.  P.  C  180.  ^y^  iroods  to  the 

Where  a  sheriff  applied  for  a  rule  under  the  Interpleader  Act,  on  the  ground,  that  the  claimant, 

goods  seised  by  him  were  claimed  by  a  third  party  under  a  bill  of  sale ;  but  it  ap-  ^^    .^   '  .. 

pearing,  that  the  bill  of  sale  bore  date  after  the  time  of  the  levy,  the  court  discharged  »»«"=  g»""J  ot 

the  sheriff's  rule  with  costs,  saying  that,  before  he  applied  for  it,  he  should  at  least  ^^&^^^ 

have  examined  the  date  of  the  bill  of  sale.    In  re  Sher^jr of  Oxfordshire,  6  ibid.  136.  Sheriff  seizing 

Where  the  sheriff  seized  goods  in  execution,  which  were  under  distress  for  rent  due  to  goods  in  execu- 

the  landlord,  the  court  refused  to  grant  him  relief  under  the  Interpleader  Act,  though  tion,  which 

he  had  applied  for  indemnity  to  the  execution  creditor,  which  had  been  refused,  were  under  a 

Haytkom  v.  Bush,  2  C.  &  M.  689.'    2  Dowl.  P.  C.  641.  distress  for 

Where  the  sheriff  applied  for  relief  under  the  Interpleader  Act,  but  it  appeared,  that  an  rent, 

attachment  had  been  already  obtained  against  him  for  not  returning  the  writ,  the  court  Where  an  at- 

would  only  make  the  rule  absolute  on  the  terms  of  his  paying  for  having  the  attach-  tachment  baa 

ment  moved.     Alemore  v.  Adeane,  3  Dowl.  P.  C.  498.  hoot  issued 

Where  the  sheriff  is  placed  in  circumstances,  which  give  him  an  interest  on  either  side,  the  agiun^t  ibe 

court  will  not  relieve  him  under  the  Interpleader  Act.    Dudden  v.  l/mg,  1  Scott,  281.  sheriff. 
I  Bhfig,  N.  C.  299.     3  Dowl.  P.  C.  139.     Thus,  the  court  refused  to  interfere  in 

favour  of  the  bheriff,  under  the  Interplesder  Act,  where  the  under-sheriff's  partner,  |u  ^j^- 

appeared  to  be  concerned  for  some  of  the  parties.     Ibid.  le^ted^  * 
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Stats.  1  &  2 
Will.  4.  c.  58. 
AMP  1  &  2  Vict. 
c.  45.  s.  8. 

Tbs  Roll 

Application 
must  be  on 
affidavit. 


The  court  to 
which  the  ap- 
plication must 
be  made. 

Wliere  cause 
can  be  shewn 
at  chambers. 

Sheriff  need  not 
wait,  until  pro- 
ceedings Are 
taken  against 
him.     No  one 
has  a  right  to  be 
heard  against 
the  rules,  unless 
called  upon  by 
the  rule. 

When  a  new 
claim  is  raised 
after  a  rule  nisL 

Where  sheriff 
not  entitled  to 
call  a  party 
before  the  court. 

When  execu- 
tion creditor 
not  bound  to 
appear,  and 
where  his 
claim  cannot 
be  barred. 

When  sheriff 
will  be  ordered 
to  withdraw 
from  posses- 
sion. 

When  third 
party  must  ap- 
pear, and  state 
by  affidavit  the 
nature  of  his 
claim. 

Where  claims  of 
a  third  party 
are  barred. 

Claimants  may 
appear  without 
taking  office 
copies  of  the 
affidavit. 

Rul«  must  be 
entered  accord- 
ing to  their 
date. 


And  if  the  under-riieriff  be  the  wecutioD  creditor  or  partner  ia  busineM  of  the  aeeutisB 
creditor,  the  sheriff  is  not  entitled  to  relief  under  the  Interpleader  Aa.  (tekr  t. 
Bower,  4  Dowl.  P.  C.  605. 

The  application  roust  be  founded  on  an  affidavit  of  the  facts,  stating  the  icinreof  tiie 
goods  by  the  sheriff  under  the  execution,  and  notice  of  the  claim  liv  the  psity  vb 
made  it  {Norihcoie  v.  Beauchampt  1  M.  &  Sc.  15A.);  and  if  there  have  beea  lUaj, 
it  should  be  accounted  for  in  the  first  instance,  for  be  will  not  be  allowed  to  fikanp- 
plcmental  affidavit.     Cook  v.  jtUen,  S  Dowl.  P.  C  11. 

It  has  lieen  bolden  in  the  Queen's  Bench,  that  the  sheriff  need  not  deny  coObmb 
{Donniger  v.  Hinxman,  ibid.  424.  Dobbint  v.  Green,  ibid.  509.  Boondv.  WnU, 
S  C.  M.  &  R.  601.  4  Dowl.  P.  C.  S51.) ;  but  a  contrary  opinion  appesxs  to  km  pl^ 
vailed  in  the  Exchequei.  Cook  v.  AUerif  8  Dowl.  P.  C  11.  Dixtmi,  EvA 
ibid.  621. 

The  application  must  be  made  to  the  court  out  of  which  the  writ  of  eiecutiao  mxi 
Stat.  1  &  2  Will.  4.  c.  58.  s.  6.  It  must  be  made  in  court,  and  not  to  s  judge  s 
chambera.     Archb.  by  Chitt.  1049. 

Although  the  rule  must  be  moved  for  in  court,  the  court  of  Common  Picas  mfliiif 
cau4e  to  be  shewn  against  it  at  chambers,  if  necessary  {Beamesw.  Crott,  4  DovL  P.C 
1 22.  Hainet  v.  DUney,  1  Hodges,  189. ) ;  but  the  court  of  Exchequer  and  the  oan 
of  Queen's  Begch  will  not,  unless  by  consent  of  parties.     Archb.  C.  AtL  Pnc.  407. 

Under  stat  1  &  2  Will.  4.  c.  58.  s.  6.  (the  Interpleader  Act),  the  sheriff  need  not  nk 
for  proceedings  to  be  taken  against  him,  before  he  applies  to  the  court  for  xii. 
Green  v.  Brown,  3  Dowl.  P.  C.  337. 

It  is  not  necessary  for  the  sheriff  to  apply  to  die  different  parties  for  an  indemnitj,  btin 
he  applies  to  the  court  under  the  Interpleader  Act.     Ooo/y  v.  Eben,  1  H.&V. 

216. 

Where  the  sheriff  applies  to  the  court  for  protection  under  the  Interpleader  Act,  n  ok 
has  a  right  to  be  heard  against  the  rule,  unless  he  be  called  upon  by  therale,tbR^ 
he  be  in  fact  a  claimant ;  and  if  he  be  called  upon  in  one  character,  be  cannot appeffs 
another.      Clarke  v.  JjOrd,  2  ibid.  55. 

Where  a  new  claim  is  raised,  afWr  a  rule  nim,  under  the  Interpleader  Act  has  been  eb- 
tainetl,  the  sheriff  may  make  the  new  claimant  a  party  to  the  rule.  Kirk  t.  CM, 
4  ibid.  S6S. 

The  slieriff  is  not  entitled  to  call  a  party  before  tlie  court  under  the  InteiiMerM 
1  &  2  Will.  4.  c.  58.,  on  the  ground  of  claim  set  up  in  respect  of  an  iatcrcst  an 
partner,  in  goods  sebed  under  a  writ  of  execution.  Holme*  v.  Mentx,  5  N.  &  M.  J^ 
4  Dowl.  P.  C.  300.  So,  although  the  claim  sute6,that  the  balance  of  acawiuiia 
much  in  favour  of  tlie  claimant,  as  to  give  him  the  sole  beneficial  interest  io  the  p 
perty  seised.  Ibid.  But  where  the  execution  creditor  refuses  either  to  adnit  or » 
deny  the  alleged  partnership,  the  court  will  enlarge  the  time  for  the  sheriff^  letvni* 
the  writ  until  he  be  indemnified.     Ibid. 

An  execution  creditor,  served  with  a  sheriff's  rule  under  Interpleader  Act,  is  oetbo*' 
to  appear,  when  there  are  no  goods  liable  to  his  execution.  Where,  tbcicfef^  «^ 
creditor  apinnrs  upon  the  rule,  but  does  not  insist  upon  any  goods  being  liable  to  ^ 
execution,  be  is  not  entitled  to  the  costs  of  his  appearance.    Gkuier  t.  CoUe,  5  !i.&^ 

680. 

Where  an  execution  creditor  does  not  appear  on  being  served  with  the  sheriff  nik> 
court  cannot  bar  his  claim.  Donxiger  v.  Hinxman,  2  Dowl.  P.  C.  424.  Dd^^ 
Green,  ibid.  509. 

If  the  execution  creditor  do  -not  appear  upon  a  rule  to  relieve  the  sheriff  vnkn  ^ 
Interpleader  Act,  the  court  will  order  the  sheriff  to  withdraw  from  possc0icB.to«S 
not  direct  the  execution  creditor  to  pay  the  sheriff  the  costs  of  keeping  pwanrii* 
Field  V.  Cope,  2  C.  &  J.  48a     1  Dowl.  P.  C.  567.     2  Tyrw.  458. 

Where  a  sheriff  obtains  a  rule  under  the  Interpleader  Act,  calling  upon  an  esNt^ 
creditor  and  a  third  party,  who  claims  goods  seised  by  the  sheriff  under  sji^* 
appear  and  state  the  nature  of  their  claims,  such  third  party  must  appear  tai  ^ 
by  affidavit  the  nature  of  his  claim.     Poweler  v.  Lock,  4  N.  &  M.  853^ 

On  application  to  the  court  by  a  sheriff,  under  section  6  of  the  Intcrplender  Act,atfairf 
party  served  with  the  rule,  and  not  appearing,  is  barred  by  section  3.  frorafoftberpi^ 
secuting  any  claim  brought  in  question  by  the  rule,  as  well  as  wbere  such  appliaii»' 
made  by  a  defendant  under  section  I.     Ford  v.  DUty^  5  B.  &  Ad.  885. 

Wbere  the  slieriff  obtains  a  rule  for  relief  under  the  Interpleader  Act,  the  daiflvMss^ 
appear  without  taking  office  copies  of  tlie  affidavits  on  which  the  rule  was  ikttt^ 
Mtuon  V.  Bedthaw,  2  Dowl.  P.  C  595. 

The  court  has  no  power  to  order  rules  made  under  the  Interpleader  Act  (1  ft  9^^ 
c.  58.),  to  be  entered  in  any  other  manner  than  that,  which  is  pointed  est  b;  di 
7th  sect.,  viz.  according  to  their  true  date.  Lambirtk  v.  JhningUm,  2  Scod>  ^ 
4  Dowl.  P.  C.  126. 

Where  the  defendant,  in  an  issue  tried  under  the  Interpleader  Act,  died  after  widirt  f* 
the  plaintiff,  but  before  judgment  was  signed,  the  court  wiU  not  order  the  nilcfc^c^ 
to  be  entered  nunc  pro  tunc     Ibid. 
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If  the  cl«imaiit  appear  to  support  his  claim,  which  he  must  do  by  affidavit  {Powell  ▼'.  Lock,   Stats.  1  &  2 
3  A.  ft  E.  915.),  and  the  execution  creditor  appear  also,  which  he  mAy  do  without  affi-   Will.  4.  c.  58. 
davit  {Anput  v.  Wootton,  3  M.  &  W.  810. )» then,  unless tiiey  consent  to  the  matter  being  and  I  &  2  Vict. 
disposied  of  sommarily,  an  issue  munt  be  directed,  in  which  it  is  usual  to  make  the  c.  45.  s.  2. 

claimant  the  plaintiff^  and  the  execution  creditor  the  defendant.     Lush,  Pr.  693.  rir— • 

Where  an  application  is  made  to  the  court  by  the  sheriff  under  the  Interpleader  Act,  the   ^^^^  ^^ 
court  cannot  try  the  rights  of  the  different  claimants  upon  affidavit,  but  must  direct  an   ^^^"'  ^^^^  ^'^ 
issue.     Allen  v.  Gibbon,  2  Dowl.  P.  C.  892.     Bramidge  v.  Adshead,  ibid.  59.  dirkctkd. 

Where  the  court  direct  a  feigned  issue  or  action,  they  will  order  the  proceedings  against  ^^^X  of  pro- 
tbe  sheriff  to  be  stayed,  until  the  trial  of  the  feigned  issue  or  action,  and  in  the  mean  feedings  against 
time,  give  such  directions  respecting  the  sale  of  the  goods,  and  application  of  the  pro-  sheriff, 
ceeds,  or  value  thereof,  as  shall  appear  to  be  just.     Tidd*s  N.  P.  58a  Plaintiff  inubt 

Where  the  declaration  in  an  issue  under  the  Interpleader  Act  states,  that  '<  divers  goods  prove  that  all  the 
and  chattels'*  were  seised  under  afi,Ja.,  and  avers,  that  <*the  said  goods  and  chattels*'  propetty  seized 
were  the  property  of  the  plaintiff^  unless  the  plaintiff  proves,  that  the  whole  of  the  goods  belonged  to  him. 
belong  to  him,  the  defendant  will  be  entitled  to  a  verdict ;  but  temble,  that  if  any  part   Proceedings 
of  tlie  goods  belonged  to  the  plaintiff,  the  judge  would  ask  the  jury  to  find  specially,   ^{j^  g^^^^  ^  • 
Morewood  v.  fTilkes,  6  C.  &  P.  144.  other  feigned 

If  an  issue  be  directed,  the  proceedings  thereon  are  the  same  as  in  other  feigned  issues  in  igsu^g, 

ordinary  cases.  .  P    *     r  i 

Tlie  cosU  of  the  issue  follow  the  event  (  Botoen  v.  Bramidge,  2  Dowl.  P.  C.  tJ  I S.    Seaward  .     '     *^'  '"® 
V.  WiUiajMi  I  ibid.  528. ),  even  although  the  issue  have  been  ordered  by  a  judge  at 
chambers  by  consent  {Matthew*  v.  Sim$^  5  ibid.  234.);  but  the  succesiiul  party  must    I^^^yi^g  money 
apply  for  it  by  rule,  and  the  rule  is  only  a  rule  niti.  **"'  ^^  court  to 

Where  money,  the  proceeds  of  an  execution,  has  been  paid  into  court  by  the  sheriff  under  ^"®  execution 
the  Interpleader  Act,  and  the  claimant  abandons  his  claim,  the  rule  foi*  paying  the  creditor, 
money  out  of  court  to  the  execution  creditor,  together  with  his  costs,  is  nisi  in  the  first   Costs. 
instance.     Stanley  v.  Perry,  4  ibid.  599.  When  right  of 

If  a  claim  to  goods  seized  by  a  sheriff  be  made  by  the  defendant  on  behalf  of  another,  claimant  does 
which  does  not  appear  to  be  well  founded,  the  court  will  make  him  pay  tlie  costs  of  the   not  appear 
sheriff's  application  under  the  Interpleader  Act.     Lewis  v.  Eicky,  2  ibid.  321.    2  C.  &    valid  •  or 
M.  321.     4  Tyrw.  157.     Cox  v.  Fenn,1  Dowl.  P.  C.  50.  \^hm  he 

Where  a  claimant,  after  an  application  under  the  Interpleader  Act,  abandons  his  claim   abandons  bis 
aiWr  an  issue  directed,  the  sheriff  is  entitled  to  his  costs  from  the  time  of  directing  the  claim  after  an 
issue  and  of  the  application  of  those  costs.     Scales  v.  Sargeson,  4  Dowl.  P.  C.  231.  iitsue  directed. 

Although  die  sheriff  is  not  actually  allowed  costs,  on  a  motion  under  the  Interpleader    ».  * 

Act,  yet  where  he  has  n>taincd  posisessioo  of  the  goods  seized  at  the  request  of  the  exe-        nen  snerin 
cution  creditor,  and  has  sold  theui  with  consent  of  all  the  parties,  and  the  execution   ^"^*^*^d  to 
creditor  afterwanls  abandons   his  claim,  the  sheriff  is  entitled  to  receive  from  him   ^^e*^®  co«t>  of 
his  costs  of  such  possession  and  sale.     DaJbbs  v.  Humphries,  1  Scott,  325.     1  Bing.    P<w»e»>on  a"d 
N.  C.  412.     3  Dowl.  P.  C.  377.     Scales  v.  Sargeson,  4  ibid-  231.  ****• 

Where  the  sheriff's  rule,  under  the  Interpleader  Act,  does  not  pray  costs,  and  that  the   Where  sheriff's 
claimant  does  not  appear,  the  court  will  not,  on  disposing  of  the  nlle,  at  once  order  the  t-ule  does  not 
claimant  to  pay  costs,  but  will  make  an  order  conditional  on  bis  not  appearing  within   pray  costs,  and 
a  certain  period.      Shuttleworth  v.  Clark,  4  ibid.  561.  the  claimant 

"Where  the  rule  called  upon  assignees  of  a  bankrupt,  who  had  made  a  claim  under  the  fiat  does  not  appear, 
of  bankruptcy,  but  which  was  afterwards  superseded,  the  court  refused  to  make  tlie    When  sheriff 
sheriff  pay  the  costs  of  the  assignees'  appearance.     Clarke  v.  Lord^  2  ibid.  55,  ^\\\  ^^^  \^ 

The  court  will  not  in  general  allow  the  sheriff  his  costs,  the  act  being  passed  for  his  relief,   compelled  lo 
and  his  claim  to  poundage  depending  on  the  legality  of  the  seizure;  consequently,  the   p|^y  costs, 
court  will  in  general  order  him  to  pay  the  proceeds  of  the  goods  seized  into  court,    ^.         . '  .^ 
without  allowing  him  to  deduct  such  poundage  (Bawdier  v.  Smith,  1  Dowl.  P.  C.  417.         '^"  ^  ^^^    . 
0>-am  V.  S/ieldon,  3  ibid.  640.      Archb.  by  Chitt.  1052.      )Fesi  v.  Rolheram,  2  Bing.    °°  Ji*L?!"*k* 
N.  C.  527.     Besvnck  v.  Thomas,  5  Dowl.  P.  C.  458.)  ;  but  the  court  will  allow  him   *JJ|j^ 
the  extra  expenses  he  may  have  been  put  to,  by  obeying  the  rule  of  court  directing  an 
iasue.     Armitage  v.  FoOer,  1  H.&  W.  208.  Other  extra  ex- 

Wbere  the  sheriff  applies  to  the  court  for  relief,  and  no  blame  appears  to  attach  either  to  penses  {or 
tbo  execution  creditor,  the  claimant,  or  the  sheriff,  each  party  will  have  to  pay  his  obeying  the 
own  costs.  Morland(Bart.)  w.ChiUy,  1  Dowl.  P.  C.  520.  Bland  if.  Delano,  6ibid.  293.   rule  will  be 
Before  the  sheriff  applies  to  the  court  under  the  Interpleader  Act,  he  is  bound  to  inquire  allowed. 
into  the  nature  of  the  claims  set  up;  and,  therefore,  if  he  bring  parties  before  the   When  all  par- 
court  in  consequence  of  a  claim  which  is  clearly  bad  in  point  of  law,  the  court  will  ties  appear  to 
compel  him  to  pay  the  costs.     Bishop  v.  Hinxman,  2  ibid.  166.  be  blameless. 

Where  the  sheriff  had  taken  goods  in  execution,  while  there  was  rent  due  to  the  land-    parties  im 
lord,  which  he  claimed  from  the  sheriff,  and  the  latter  brought  the  landlord,  with  other  ^^-ly  u--,   ^^f" 
claimants,  into  court  under  the  Interpleader  Act :  the  court  ordered,  the  sheriff  to  Klfo|.A  the  ^ 
pay  the  rent,  upon  the  landlord's  giving  security,  and  also  to  pay  his  costs,  and  to  pay   (.^urt. 
the  expense  of  the  security.     Clarke  v.  Lord,  ibid.  227. 
Where  the  sheriff  has  not  given  notice  to  the  execution  creditor  of  an  adverse  claim  being  Sheriff  taking 
made,  and  of  his  intention  to  apply  to  tlie  court  under  the  Interpleader  Act,  before  goods  while 
instructions  have  been  given  to  counsel  to  move  for  an  attachment  for  not  returning  '^"^  ^"^* 

When  sheriff 
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not  appear. 
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•heriflTs  rule  is 
discharged,  he 
is  allowed,  after 
that,  a  reason- 
able time  to 
make  his 
return. 


the  writ,  the  court  will  grant  the  attachment,  or  require  the  sheriff  to  pty  the  ooaiof 
the  motion.     Braine  v.  Hunt,  2  CV&  M.  418.    S  Dowl.  P.  C.  391.   4  Tynr.  S4S. 

Where  a^flerifaeiat  has  been  issued,  and  goods  seised  under  it,  and,  an  sdTene  dan 
being  set  up,  the  sheriff*  has  applied  for  relief  under  the  Interpleader  Act,  and  ibe 
execution  creditor  does  not  appear  to  support  his  ji?.^.,  the  coutt  will  order  tin 
costs  of  the  adverse  claimant's  appearing  to  support  his  claim  to  be  paid  by  the  eie- 
cution  creditor,  but  not  those  of  the  sheriff;  yet,  if  the  execution  creditor  aftervanh 
appear  and  open  the  rule,  the  -court  will  grant  the  sheriff  Che  costs  of  his  woid 
appearance.    Bryant  v.  Ikey,  1  Dowl.  P.  C.  488. '  TomSfuon  v.  Done,  1  H.  &  W.  IS. 

Where  an  adverse  claim  is  set  up  to  goods  seised  by  the  sheriff,  and  the  latter  appbito 
the  court  for  relief  under  the  act,  and  the  adverse  party  does  not  appear  to  sappstla 
claim,  the  court  will  bar  his  claim  as  to  the  sheriff,  and  make  him  pay  the  judgiMa 
creditor  bis  costs  of  appearing  on  the  sheriff's  rule,  but  will  not  allow  ifaeihaifflis 
costs.  Bawdier  v.  SnM,  1  Dowl.  P.  C.4I7.  Fsritins  v.  Burton^  2  ibid.  106.  Otasf. 
Skeldim,  S  ibid.  640.    Jonet  v.  Levm,  6  M  &  W.  S64. 

The  sheriff  or  officer  can,  notwithstanding  the  Interpleader  Act,  apply  to  the  eooit  ti 
enlarge  the  time  for  making  their  return.     Archb.  by  Chitt.  1047. 

If  the  sheriff  apply  to  the  court  under  stat.  1  &  2  Will.  4.  c.  58.,  and  his  rule  be  tlWrviiA 
discharged,  he  is  allowed  a  reasonable  time  after  that,  for  the  purpose  of  making  ha 
return,  and  therefore  an  attachment  against  him  for  not  returning  the  writ,  duamk 
on  the  very  day  that  his  rule  under  the  Interpleader  Act  was  discharged,  wat  boUa 
irregular.     Bex  v.  Hertfirdshire  {Sheriftf),  5  Dowl.  P.  C.  144. 
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STATUTES  OF  LIMITATION(l),  pp.  2893—2935. 

1.  Stat.  S  Edw.  1.  c.  4.  s.  1.,  p.  2895. 

**  What  shall  be  adjudged  Wreck  of  the  Sea,  and  what  mot.** 

2.  Stat.  13  Edw.  1.  c.  5.  (Wbstm.  2.)  s.  2-,  p.  2895. 

"  Remedies  to  redress  Usurpations  op  Advowsons  op  Churches.** 

3.  Stat.  24  Hen.  8.  c.  12.  88. 6  &  7  >  pp.  2895,  2896. 

**  For.  the  Restraint  of  Appeals.*' 

4.  Stat.  23  Ei^iz.  c.  1.  s.  8.,  p.  2896. 

**  Am  Act  to  retain  the  Queen*s  Majestt*s  Subjects  in  their  due  Obedience.** 

5.  Stat.  31  Eliz.  0.  5.  as.  5  &  6.,  p.  2896. 

**  An  Act  concerning  Informers.** 

6.  Stat.  43  Eliz.  0.  5.  s.  2.,  p.  2897. 

<*  An  Act  to  pretent  Pkrjurt,  and  Subornation  op  Pbrjurt,  and  unnbcsssart 
Expenses  in  Suits  op  Law.** 

7.  Stat.  21  Jac  1.  0. 14.  88.  1  &  2.,  p.  2897. 

**  Ant  Act  to  admit  the  Subject  to  plead  the  General  Issue  in  Informations 
op  Intrusions  brought  on  thk  behalf  op  the  Kino's  Majesty,  and  retain 
HIS  Possession  till  Triai^" 

8.  Stat.  21  Jao.  !•  c.  I6.  88.  3,  4.  &  7.,  pp.  2897—2900. 

«  An  Act  for  Limitation  of  Actions,  and  for  avoiding  op  Suits  in  Law.** 

9.  Stat.  21  Jao.  1.  a  23.  88. 2.  6  &  7-,  pp.  2900,  2901. 

**  Am  Act  for  ayoiding  of  tbzatious  Delays  caused  by  removing  Actions  and 

Suns  OUT  OF  INFERIOR  CoURTS.*' 

10.  Stat.  4  &  5  Will.  &  M.  0.  18.  s.  2.,  p.  29OI. 

«  Ak  Act  to  prevent  malicious  Informations  in  the  Court  of  King's  Bench, 

AMP  FOR  the  more  EASY  REVERSAL  OF  OUTLAWRIES  IN  THE  SAME  CoURT.** 

11.  Stat.  7  Will.  3.  c.  3.  88.  5  &  6.,  pp.  2901,  2902. 

"  Am  Act  for  regulating  of  Trials  in  Cases  of  Treason  and  Misprision  of 
Treason.*' 

12.  Stat.  7  &  8  Will.  3.  o.  6.  8.  6.,  p.  2902. 

"  Am  Act  for  the  more  easy  Recoycry  of  Small  Tithes. *' 

13.  Stat.  8  &  9  Will.  3.  0.  26.  s.  9.,  p.  2902. 

**  Am  Act  for  the  better  preventing  the  counterfeiting  the  current  Coin  of 
THIS  Kingdom." 

14.  Stat.  10  &  11  Will.  3.  0. 14.  88. 1  &  2.>  p.  2902. 

"Am  Act  for  limiting  certain  Times,  within  which  Writs  of  Error  shall  be 
brought  for  the   reversing   Fines,  Common   Recoveries,   and  Ancient 

Judgments." 

(I)  Vide  anli,  5.  tit.  Account — 10.  tit.  Adultery  «•  179.  tit.  Arbitration  and 
Awards  —  Sll.  tit  Assault  and  Battery  — 987.  tit.  Carriers  — 1025.  tit.  Case  — 
1170.  tit  Covenant — 126S.  tit.  Debt.— IS12.  tit  Detinue— 1S79.  tit  Ejectment 
—  1899.  tit  Executors  «- 2031.  tit  Imprisonment  —  2059.  tit  Infant  —  2218.  tit  In- 
sukamce  —  2256.  tit  Libel  —  2273.  tit  Malicious  Arrest  —  2288.  tit  Malicious 
Prosbcotjom  —  2S72.  tit  Nuisance  —  2432,  2433.  tit  Quo  Warranto — 2519.  tit  Rb- 
PLEYiN  —  S58a  tit  Slander  —  2615.  tit  Tithes  —  2650.  tit  Trespass  — 2714.  tit 
Trovbk  — S737.  tit  Use  and  Occupation  —  2752.  tit.  Water  and  Watercourses  — 
2761.  tit  Way. 


2894  STATUTES  OP  LIMITATION. 

1 5.  Stat.  3  &  4  Annr,  a  p.  g.  2.,  p.  2902. 

**  Aw  Act  for  civmo  lixk  Rbmbot  orov   PmoMjaaoar  Kortt  as  b  kov 
UPOM  Bills  or  Ezchange,  avd  roa  the  aEfrcft  Pathzst  or  Iilajed  Bou 
or  EzcBAiroE.** 

16.  Stat.  4  Akkb^  o.  16.  tg.  17 — 19.>  }>•  2903. 

«  An  Act  ior  tub  Amcvdmbnt  or  tbs  Law,  akd  thk  ■nrss  AwAUcniBfT  or 

JUSTICB.** 

17.  Stat.  7  Aknb,  c  25.  b.  2,,  p.  2903. 

**  An  Act  roa  makimo  rsxrarvAL  aw  Act  fob  thc  bvitba  niBTKimiic  thi  con- 

TBBTBITIXO  TBB  COftRBUT  CotlT  OP  THIS  KlMGDOa.** 

18.  Stat.  8  Aitne,  0. 14.  m.6Sc  7.>  pp.  2908,  2904. 

*<  An  Act  for  thb  acnBR  SBCirBirr  op  Rbnts,  avd  to  rasyBMr  FBAon  on* 

MITTBD  BT  TbHABTB.** 

19.  Stat.  9  Ann*,  c.  14.  g.  2.^  p.  2904. 

"  An  Act  fok  thb  ubttbe  PBBYBNnNO  bzcbbutb  and  nBcxnrcL  Gaxino.** 

20.  Stat.  11  Geo.  2.  c.  I9.  s.  1.,  p.  2904. 

«  An  Arr  POft  thb  moeb  bppbctual  sbcobinb  tsb  Fatmbnt  or  Rxim,  av 
rBBTBNTmo  Fbaods  by  Tbnaxts.** 

21.  Stat.  24  Geo.  2.  0.  44.  s.  8.^  pp.  2904,  2905. 

*<  An  Act  fob  thb  bxkdxbzho  Justicbs  of  the  Peace  more  sapk  in  the  EunFfW 
of  their  Office;  and  for  indexniftiko  Constables  and  othxes  actik 
IN  Obedience  to  their  Warrants." 

22.  Stat.  9  G11&  8.  0.  l5.  ss.  1— 7*  10.,  pp.  2905— -2908. 

"  An  Act  to  amend  and  render  more  effectual  an  Act  made  in  the  TTtitr- 
FIRST  Year  of  the  Reign  op  King  James  the  First,  intituled  *  Am  hn 
for  the  general  Quiet  of  the  Subibots  against  all  Prhtkmsbb  of  Coufcuir 

MENT  WHATSOEVER.*  ** 

23.  Stat.  32  Geo.  3.  o.  58.  as.  1  &  2.,  pp.  29O8,  2909- 

*<  An  Act  for  the  Amendment  of  thb  Law  in  Procbsdinos  vpoh  iNFOBHitiii 
in  Nature  of  Civo  Warranto." 

24.  Stat.  5S  Geo.  3.  0. 127-  s.  5.,  p.  2909^ 

**  An  Act  for  the  better  Regulation  of  Ecclesiastical  Courts  in  Ehcux^ 

AND  FOR  THE  MORE  BAST  ReCOTERT  OP  ChuRCH  RaTBS  ANO  TkTHES." 

25.  Stat.  53  Geo.  3.  c.  141.  as.  2.  &  10.,  pp.  2909>  29IO. 

"An  Act  to  repeal  an  Act  of  the  Seventeenth  Tear  of  the  Rewn  or  ss 
PRESENT  Majesty,  intituled  *  An  Act  for  registering  the  .Grants  op  Ler 
Annuities,  and  for  the  bettbb  Protection  of  Inpah*s  aoainbt  sKt 
Grants,  and  to  substitute  other  Provisions  in  ueu  thbrbop.*  " 


26.  Stat.  9  Geo.  4.  a  14.  ss.  1 — IL  8.,  pp.  2910--2913. 

**  An  Act  for  rbndbbino  a  written  Memorandum  nxckssart  to  the  Vaumit 
or  CERTAIN  Promises  and  Enoaobmbnts.** 

27.  Stat.  2  Will.  4.  c.  39-  «•  10.,  p.  2913. 

*'  An  Act  for  the  Uniformitt  op  Process  in  personal  Actions  in  his  Maibstt*! 
Courts  or  Law  at  Westminster.** 

28.  Stat.  2  &  3  Will.  4.  c.  71-  »•  1—8.,  pp.2913— 29l6. 

'*  An  Act  for  shortening  the  Time  or  Pbxscriition  in  cxbtaim  Casbs.** 

29.  Stat.  2  &  3  Will.  4.  o.  100.  as,  1,  2.  4—8.,  pp.  2916—2918. 

<<  An  Act  for  shortening  the  Txmb  rbqvirxd  in  Claims  of  M<hnis  Dbomaba 
OR  Exemption  from  or  Discharge  of  Tithes.** 
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SO.  Stat.  3  &  4  Will.  4.  c.  27-  «».  1—42.,  pp.  2918—2982. 

**  An  Act  for  tbc  Lhhtatiok  or  Actions  and  Sum  xklatino  to  Rkal   Pro- 

PRRTY,  AND  rOR  SlMrumNO  THB  REMEDIES  POR  TRYING  THS  RiOHT  THERETO." 

31.  Stat.  3  &  4  Will.  4.  c.  42.  rs.  2—7.  37,  38.,  pp.2932— 2935. 

"  An  Act  por  the  further  Amendment  or  the  Law,  and  the  better  Advance- 
ment OF  Justice." 

32.  Stat.  7  Will.  4.  and  1  Vicjt.  c  28.,  p.  2935. 

'*  An  Act  to  amend  an  Act  or  the  Third  and  Fouhth  Years  op  his  late 
Majbstt,  for  the  Limitation  of  Actions  and  Suits  relating  to  Real 
Profertt,  avd  for  simplifying  the  Remedies  for  trying  the  Rights 
thereto.*' 


1.  Stat.  3  £dw.  1.  o.  4.  s.  1.  Stat.  SEdw.  1. 

ci. 
''  What  thaU  be  adjudged  Wreck  of  the  Sea,  and  what  not," 

"  Concerning  wrecks  of  the  sea,  it  is  agreed,  that  where  a  man,  a  d(^,  or  a  cat  Sect.  1. 
escape  quick  out  of  the  ship,  that  such  ship  nor  barge,  nor  any  thing  within  them, 
ibiU  be  adjudged  wreck,  bat  the  goods  shall  be  saved  and  kept  by  view  of  the 
sheriff,  coroner,  or  the  king's  bailiff,  and  ddivered  into  the  hands  of  such  as  are 
of  the  crown,  where  the  goods  were  found,  so  that  if  any  sue  for  those  goods,  and 
after  prove  that  they  were  his,  or  perished  in  his  keeping,  within  a  year  and  a 
day,  Uiey  shall  be  restored  to  him  without  deby,  and  if  not  they  shall  remain  to 
the  king." 

2.  Stat.  13  Edw.  I.  c.  5.  (Wmtm.  2.)  s.  2.  Stat.ISKdw.i. 

c.5.(We8Tm.2.) 

/'  Remediee  to  redreee  Ueurpations  of  AdwnewM  of  Churches,*^ 


"  From  henceforth  one  form  of  pleading  shall  be  observed  among  justices  in  writs   Sect.  3. 
of  darrein  presentment  and  guare  impedit,  in  this  respect,  if  the  defendant  The  defendant 
lUedgeth  pknarty  of  the  church  of  his  own  presentation,  the  plea  shall  not  fail  by  pl«»deth  pie- 
reason  of  the  plenarty ;  so  that  the  writ  be  purchased  (1)  within  six  months  (2),  ™J^4don!''" 
though  he  cannot  recover  his  presentation  within  the  six  months/*  (3)  ^ 

3.  Stat.  24  Hen.  8.  c.  12.  ss.  6  &  7.  Stat.  24  Hen. 

8.  C.12.  ss.  6. 

"  For  the  Restraint  of  Appealed  (4)  *  '^• 

"  And  in  likewise  if  it  be  commenced  before  the  bishop  diocesan,  or  his  com-  Sect.  6. 

nissary,  from  the  bishop  diocesan,  or  his  commissary,  within  fifteen  days  next  Before  whom 
ensuing  the  judgment  or  sentence  thereof  there  given,  to  the  archbishop  of  the         *"  what 

province  of  Canterbury,  if  it  be  within  his  province ;  and  if  it  be  within  the  ^J^|  )^l^ 

)rovince  of  York,  then  to  the  archbishop  of  York ;  and  so  likewise  to  all  other  arch-  within  this 

nsbops  in  other  the  king's  dominions^  as  the  case  by  order  of  justice  shall  require.'*  realm. 

"  And  if  the  matter  or  contention  for  any  of  the  causes  aforesaid  be  or  shall  be  Sect.  7. 

»mmenced,  by  any  of  the  king's  subjects  or  resiants,  before  the  archdeacon  of  Appeals  ought 

my  archbishop,  or  his  commissary,  then  the  party  grieved  shall  or  may  take  his  ^  be  within 

fifteen  days. 

(1)  /.  e.  issued.  may  be  the  fault  of  the  clerk  in  writing  it.  SSr 

(2)  Peierhorough  (Biahop  of)  v.  Cataby,  Hvgh  PoHman's  catCf  7  Co.  27.  (b.)     Co. 
^ro.  Jac.  166.  Entr.  481.    pi.  4.       Berkeley    v.  Hansard^ 

(3 )  If  the  demandant  be  nonsuited  after  ap-  3  Salk.  559. 

eanuice,  it  is  peremptory,  and  a  bar  against  (4)  Philips  y.  Bury,  4  Mod.  106,      Cove- 

very  other  writ ;  so  if  on  title  made,  the  writ  ney's  case,  2  Dyer,  209.  (a.)    SavU  v.  JUkby, 

e  discontinued  ;  but  it  is  not  so,  if  the  writ  10  Mod.  385. 
e  abated  for  a  misnomer  in  the  writ,  for  it 
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SrAT.S4HBN.8.  appeal  within  fifleen  days  next  after  judgment,  or  sentence  there  given,  totkr 
^'^^'  *  '^'       court  of  the  Archeg,  or  audience,  of  the  sanae  archhishop  or  archbishopi." 


Stat.  83  Elu. 

C.  I  ■   8«  8. 


Sect.  a. 
What  justices 
may  inquire 
of  offences 
against  stats. 
1  Elis.  c.  1., 
5  Eliz.  c.  1., 
l3Elix.  e.8. 


Stat.  Si  Eus. 
c.  5.  ss.  5  &  6. 


Sects. 
Within  what 
times  suits 
upon  penal 
statutes  shall  be 
pursued. 


4.  Stat.  23  Elie.  o.  I.  s.  8. 
"  An  Act  to  retain  the  Queen'e  Majesty  9  Subfects  in  their  due  OMieaee." 


"  All  and  every  offences  against  this  act^,  or  against  the  acts  of  the  fint, 
or  thirteenth  years  of  her  niigesty*s  reign,  touching  acknowledging  of  her  migatj'i 
supieani  government  in  causes  ecclesiastical,  or  other  matters  touching  the  tones 
of  God,  or  coming  to  church,  or  establishment  of  true  religion  in  this  reakiyibB 
and  may  be  inquirable,  as  well  before  justices  of  peace,  aa  other  jastieeB  vmA 
in  the  same  statutes,  within  one  year  and  a  day  after  every -such  ofienee  cm- 
mitted."  (1) 

5.  Stat.  31  Eliz.  c.  5.  sb.  5  &  6. 


{< 


An  Act  concerning  Informere." 


Sect  6. 
Actions,  in- 
formations, ftc. 
limited  by 
some  statutes 
to  be  sued 
within  a  shorter 
time. 


*^  All  actions,  suits,  bills,  indictments,  or  informations,  which  after  twenty diji 
next  after  the  end  of  this  session  of  parliament  shall  be  had,  brought,  sued,  a 
exhibited  (2)  for  any  forfeiture  upon  any  statute  penal  (3)  made  or  to  be  wA, 
whereby  Uie  forfeiture  is  or  shall  be  liinited  to  the  queen,  her  heirs  or  aoeoaw 
only,  shall  be  had,  brought,  sued,  or  exhibited  within  two  years  next  iAh  At 
offence  committed  or  to  be  committed  against  such  act  penal,  and  not  after  tvoyein; 
and  that  all  actions,  suits,  bills,  or  informations,  which  after  the  said  twenty  ^ 
shall  be  had,  brought,  sued,  or  commenced  for  any  forfeiture,  upon  anypenaltt. 
tute,  made  or  to  be  made,  except  the  Statute  of  Tillage,  the  benefit  and  suit  idKrerf b 
or  shall  be  by  the  said  statute  limited  to  the  queen,  her  heirs  or  succeB0orB,aids 
any  other  which  shall  prosecute  in  that  behalf,  shall  be  had,  brought,  flied,  ff 
commenced  by  any  person  that  may  lawfully  pursue  for  the  same  as  iktad, 
within  one  year  next  after  the  offence  committed,  or  to  be  committed  agtiutlk 
said  statute  (4) ;  and  in  default  of  such  pursuit,  that  then  the  same  shaU  be  hsd,nii 
exhibited,  or  brought  (5)  for  the  queen's  majesty,  her  heirs  or  successors,  li  oj 
time  within  two  years  after  that  year  ended ;  and  if  any  action,  suit,  biHt  io^ 
ment,  or  information  for  any  offbnoe  against  any  penal  statute  made  or  to  bemi^ 
except  the  Statute  of  Tillage,  shall  be  brought  alter  the  time  in  that  bebalf  liefiff 
limited,  that  then  the  same  shall  be  void  and  of  none  effect.** 

"  Provided  always,  that  where  any  action,  information,  indictment,  or  other  sit 
is  or  shall  be  limited  by  any  statute  penal,  to  be  had,  sued,  commenoed,  v 
brought  within  shorter  time  than  is  afore  rehearsed ;  that  in  every  such  cm^ 
action,  information,  indictment,  or  other  suit,  shall  be  brought  within  the  tiar 
limited  by  such  estatute."  (6) 


(1)  Lumell  FarringlorCs  ceue,  Cra  Car.  10. 
1  East,  P.  C.  18. 

(2)  The  acts  of  parliament  do  not  define 
what  shall  be  the  **  commencement  of  the 
action ;"  it  is  therefore  for  the  courts  of  law 
to  determine,  what  act  of  the  party  com- 
mences the  suit,  and  after  the  limited  time 
forbids  the  act  to  be  done.  Johnton  v.  Smith, 
8  Burr.  959.  The  moment  the  time  limited 
eipires,  the  prohibition  attaches,  for  the  legis- 
lature says,  he  shall  not  sue  "  after  that  time ; " 
and  the  act  done  by  the  party  in  commencing 
his  action  within  the  limited  time,  is  in  the 
nature  of  a  condition  precedent  to  entitle 
him  to  maintain  his  action.  Mansel  on  Li- 
mitation, 102. 

(3)  If  accumulative^  damages  be  given  by  a 


statute  to  the  party  grieved,  it  is  not  t  pi* 
statute.    fFoodgatey,rnatckbvU,STfLl»^ 

(4)  The  plaintiff*  must  shew,  thrt  be  la 
commenced  the  action  in  due  tioM^  v  ^ 
will  fail  in  his  suit;  for  in  penal  adioai^ 
duty,  or  right  of  action,  attaielias  to  the  f*^ 
tiff  by  merely  bringing  the  action.  9S^ 
63.  (a.)  n.  6. 

(5)  The  issuing  of  process,  and  iMt « 
actual  filing  of  the  information,  is  the^ 
mencement  of  a  suit  by  the  attorney  g*"*^ 
Att,  Gen,  v.  HaU,  11  Price,  70a 

(6)  By  Stat  21  Jac.  1.  c.  4.  fc  *»* 
Statute  of  Limitations  as  to  penal  i^ 
can  be  given  in  evidence  under  ni  ^ 
Spencer  {Eaii)  ▼.  Swanneil,  S  M.  &  ^-  ^'^ 
6  DowL  P.  C.  326. 
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6.  Stat.  43  Elw.  c.  5.  s.  %  Stat.  43  Eu», 

Cm    S        &    2> 

^  An  Ad  to  pref>ent  Perjury ^  and  Subornation  qf  Perjury,  and  unneceesary  Ex- 

peneee  in  Suite  of  Law" 


<c 


Ko  writ  or  writs  of  habeae  corpus,  or  any  other  writ  or  writs  sued  forth,  or  to  Sect  S. 
be  sued  forth,  by  any  person  or  persons  whatsoever,  out  of  any  of  her  mtg'esty's   At  what  time  a 
conrts  of  record  at  Westminster,  to  remove  any  action,  si^it,  plaint,  or  caase,  '"^t.to  '■emove 
depending  or  to  be  depending,  in  any  court' or  courts,  within  any  city  or  town  *nff"ina^^ 
corporate,  or  elsewhere,  which  have  or  shall  have  jurisdiction,  power,  or  authority  ferior  court" 
to  hold  plea  in  any  action,  plaint,  or  suit,  shall  be  received  or  allowed  by  the  shall  be  de- 
judge  or  judges,  or  officer  or  officers  of  the  court  or  courts  wherein  or  to  whom  jivered  to  the 
any  such  writ  or  writs  shall  be  delivered  (but  that  he  and  they  shall  and  may  j^<^  or  officer 
proceed  in  the  said  cause  and  causes  ready  to  be  tried,  as  though  no  such  writ  or  ^(JLf  "^"^^ 
writs  were  sued  forth  or  delivered  to  him  or  them),  except  that  the  aaid  writ  or 
writs  be  delivered  to  the  judge  or  judges,  officer  or  officers  of  the  said  court,  before 
that  the  jury  whidi  is  to  try  the  cause  in  question  between  the  party  or  parties 
plaintifis,  and  the  party  or  parties  that  sued  forth  the  said  writ  or  writs,  or  for  whose 
benefit  the  said  writ  or  writs  is  or  shall  'be  sued  forth,  have  appeared,  and  one  of 
the  said  jury  sworn  to  try  the  said  cause." 

7.  Stat.  21  Jac  1.  c.  14.  ss.  1  &  2.  Stat.  21Jac.  1. 

c.  14.  ss.  I  &  2. 
''  An  Act  to  admit  the  Subject  to  plead  the  Creneral  Issue  in  Informations  of  IntrU" 

sions  brought  an  the  behaff  ^  the  King's  Majesty^  and  retain  his  Possession 

tm  Trial:* 

"  Whensoever  the  king,  his  heirs  or  successors,  and  such  from  or  under  whom  Sect  I. 

the  king  daimedi,  and  all  others  claiming  under  the  same  title  under  which  the  king  In  informaiiom 

claimeth,  hath  been  or  shall  be  out  of  possession  by  the  space  of  twenty  years,  of  intrusion,  tlie 

or  haih  not,  or  shall  not  have  taken  the  profits  of  any  lands,  tenements,  or  heredita-  IJJ,^'^^^*  \La 

ments  (1)  within  the  space  of  twenty  years,  before  any  information  of  intrusion  the  general 

brought  or  to  be  brought  to  recover  the  same,  that  in  every  such  case  the  defend-  issue,  and  to 

ant  or  defendants  may  plead  the  gen#hd  issue,  if  he  or  they  so  think  fit,  and  shall  retain  posse*, 

not  be  pressed  to  plead  specially ;  and  that  in  such  cases  the  defendant  or  defend-  ^^  ^^'  '"*^* 
ants  shall  retain  the  possession  he  or  they  had  at  the  time  of  such  information 
exhibited,  until  the  title  be  tried,. found,  or  a4judged  for  the  king.'* 

"  Where  an  information  of  intrusion  may  fitly  and  apdy  be  brought  on  the  king*s  Sect.  2. 
behalf,  that  no  scire  Jacias  (S)  shall  be  brought,  whereunto  the  subject  shall  be 
forced  to  a  special  pleading,  and  be  deprived  of  the  grace  intended  by  this  act." 

8.  Stat.  21  Jao.  1.  o.  l6.  ss.  S,  4.  &  7.  Stit. SUac.I. 

c.  16.  ss.  S,  4. 

"  An  Act  for  Limitation  of  Actions,  and  for  avoiding  of  Suits  in  Law.*'         &  7. 

All  actions  of  trespass  quare  dausum  fregit  (3) ;  all  actions  of  trespass,  deti-  Sect  S. 

nuc,  action  sur  trover  (4),  and  replevin  for  taking  away  of  goods  and  cattle  (5) ;  all  '^^  Hmitatioii 

acdons  of  account  and  upon  the  case  (6),  other  than  such  accounts  as  concern  ^^jj^f^cSomT 
the  trade  of  merchandise  (7),  between  merchant  and  merchant,  their  factors  or  ser- 

(1)  The  effect  of  this  statute  is  to  throw  sherifi*for  an  escape  are  comprehended.  Bo- 
the  onus  of  proring  the  title,  in  the  first    m^inu  t.  Walker,  2  T.  R.  1S9. 

•nstMice,  on  the  crown.  Ait,  Gen,  ▼,  P»«nUy  (7)  The  exception  as  to  merchants*  ac- 

S  M.  &  W.  33.  counts  in  the  Sutute  of  Limitations  (stat 

(2)  This  must  be  upon  a  record.  Ait.  2lJacl.  c.  16.  s.S.)  applies  only  toan  action 
Oen.  T.  Sttoeli,  4  ibid.  77.  6  DowL.  P.  C.  of  account,  or  seemingly,  to  an  action  on 
07s.     8  C.  &  P.  376.  the  case  for  not  accounting ;  but  not  to  an 

(3)  Anii,  1376 — 1497.  tit.  Ejictmxnt —  action  of  indebitaius  tutumpdt,  IngUt  y, 
4Hi^,  2628—2657.  tit.  TaxsrASS.  Haigh,  8  M.  &  W.  769. 

(4)  Anti,  2660 — ^2716.  tit  TaoTxx.  Accounts  not  in  writing  are  not  accounts 

(5)  Ani^,  2482 — 2523.  tit.  Rxvlktix.  excepted    by  the   Sututs    of    Limiutioi^'s. 

(6)  *'  Promises*  and  ^  case  "  against  the  MiSt  ▼.  Fotvkes,  5  Bing.  N.  C  455. 
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Stat.  81  JacX  vant8(  1 ) ;  all  actioiw  of  debt  grounded  (2)  apoH  an yfending  or  eoatiact 'widuxUip^ 


c.  16  s.  $• 


cialty  (H);  all  actions  of  debt  for  arrearages  of  rent  (4),  and  all  actions  of  asMoltfS), 
menace^  battery,  wounding,  and  impiisonment  (6),  or  any  of  them,  wfaidi  afatU  be 
sued  or  brought  at  any  time  after  the  end  of  this  present  session  of  parliameDt,  duil 
be  commenced  and  sued  (7)  within  the  time  and  limitation  hereafter  ei^ened,flid 

Where  a  del)tor  owes  his  creditor  some  gave  B.  and  Co.  the  followinfr  gotfaBtee;— 

debts  from  s  period  longer  than  six  years,  and  *'  Messrs.  B.   and  Co.  —  Ton  hsving  a- 

others  from  a  period  iirithin  six  years,  and  pressed  some  doubts  ofthe  propriety  of  psrh^ 

pays  a  sum  without  appropriating  it  to  any  G.*s  draft  on  ycHi  for  SSOL  in  oax  fstoor,  «t 

particular  debt,  such  payment  is  not  a  pay-  hereby  engage,  if  yoa  will  payusthe9SHe,ttat 

ment  on  account,  to  take  the  debts  due  longer  we  will  rdmbune  you  the  amount  on  deasand, 

than  six  years  out  of  the  Statute  of  Limit-  with  interest,  in  the  event  of  your  finding  it 

atioos;  but  the  creditor  may  at  any  time  necessary  to  call  upon  us  to  do  so,  either  fivia 

apply  such  payment  to  the  debts  doe  longer  the  slate  of  G.^  peuding  account  with  J00|« 

than  six  years*     Mflt  v.  Fowkes^  5  Bing.  N.  from  any  other  circumstmnces."    B-andCa^ 

C  455*  thereupon  accepted  and  paid  a  bill  for  tSOL 

(1)  BulL  N.  P.  149.     Barber  ▼.  Barber^  drawn  by  G.  on  them,  in  &vour  of  the  ^ 

18  Ves.  986.  fendants.     The  vessel  returned  to  Jua^ak 

(9)  Stew€ird^,Bndger,^V9.tn,5\6^  Leigh  with  a  cargo  in  April,   1818,  when  Ctk 

T.  7%om<on,  1  B.  &  A.  GZS,  owner  (O.  having  become  bankrupt),  pn 

(S)  By  a  promissory  note  £.  H. ,  W.  D.,and  notice  to  the  flast  India  Company  (in  vhs« 

I.  H.  jointly  and  severally  promised  to  pay  to  docks  she  lay)  not  to  deliver  any  part  of  Ai 

I.  £.  3002.,  with  interest.  .  "W.  D.  having  after-  cargo  without  his  authority ;  they,  ihocopM 

wards  paid  I.  £.  280/.  on  account  of  the  noti^  sold  the  cargo,  and  paid  the  owner's  6aud. 

I.E.  made  the  following  indorsement  upon  it :  for  freight,  and^  in  consequence  of  coofet* 

— *<  Received  of  W.  D.  the  sum  of  380/.  on  ac-  ing  claims  from  6.*s  assignees  and  froB  & 

count  of  the  within  note^  the  900iL  having  been  and  Co.,  filed  an  interpleader  bill,  sod  fH 

originally  advanced  to  £.  H.**     In  an  action  the  balance  of  the  proceeds  into  court,   ha- 

brought  by  W.  D.,  who  had  paid  the  whole  ceedings  at  law  and  equity  were  eontinwdb^ 

amount  due,  against  G.  H. ,  to  recover  contri-  t ween  all  the  above  parties,  under  legal  idno^ 

bution  from  him  as  a  "co-surety:** — It  was  up  to  the  year  1 837,  when  thercsnitin^Ait 

held,  that  the  indorsement  was  admissible  in  B.  and  Co.  were  obliged  to  pay  C.*s  eosiL  h 

evidence,  to  prove  not  only  the  payment  of  1838,  B.  and  Co.  demanded  of  the  ikfis^- 

280/L,  but   also,  that  the  money  was  ori-  ants  the  850/.  due  by  the  guarantee^  viA 

ginaliy  advanced  to   £.  H.,   as  principal,  interest,  and  their  share  of  the  expeoses  ii- 

Jkmet  v.  Humphreys,  6  M.  &  W.  153.     The  curred  in  the  kw  proceedings ;  andoo  thcff !•• 

amount  of  principal  and  interest  was  paid  fusal  to  pay,  brought  aa  action  agrinrtABi 

by  the  plaiatiflT  more  than  six  years    be-  on  the  guarantee  :<— It  waa  boldcn,  finli  A^ 

fore   the  commencement  of  the  suit  with  the  Statute  of  Limitations  b^gan  to  run  agssS 

the  exception  of  SO/.,  which  was  paid  by  him  the  plaintifiTs,  not  from  the  teiminatioQ  of  ^ 

within  that  period;  and  the  Statute  of  Limit-  legal  proceedings  in  1837,  but  from  the  i** 

ations  having  been  pleaded,  it  was  bolden,  turn  and  sale  of  the  cargo  in  ISlff,  vlieaall 

that  the  plaintifi'  was  entitled  to  recover  only  the  facts  were  aaccrtained  upon  vliidi  ^ 

to  the  extent  of  30/.  which  bad  been  paid  defendant's  legal    liability   depended,  is4 

within  the  six  years,  and  that  the  Statute  of  therefore,  that  it  was  a  baur  to  the  sctios:  »• 

Limitations  was  a  bar  to  the  rest,  as  the  right  condly,  that  the  defendants  could  notbesnde 

of  action  attached  as  soon  as  the  pbintiff  had  liable  under  the  guamntee  for  the  eipa0 

paid  more  than  his  proportion.     And  that  in  incurred  by  the  plaintiffs  in  the  law  procH^ 

an  action  on  the  same  note  against  £.  H.  the  ings.     QUvin  v.  Buckle^  S  M.  &  W.  fiSa 
principal,  that  the  Statute  of  Limitations  was        Where  a  debtor  draws  a  bill  of  exdaap 

a  bar  to  all  except  theSO/^as  the  plaintiff  tobe  applied  in  part  paynoent  of  the  ddx,HA 

had  a  right  of  action  against  the  principal,  the  bill  is  paid,  when  due,  by  the  fan*  ■ 

tlie  moment  he  paid  any  thing  for  ao  much  the  creditor,  it  operates  as  part  ptyxBSt  to 

money  paid  to  his  use.     Ibid.  defeat  the  Statute  of  Limitations,  oaly  fr* 

In  1816,  G.  shipped  goods  on  board  a  the  time  of  the  delivery  of  the  bin  bj  t&i 

vessel  chartered  by  him  for  Calcutta,  and  debtor,  not  from  the  time  of  its  psyniBk 
B.  and  Co.  made  advances  to  enable  him  to  Irving  v..  Fd/cft,  3  Ibid.  90. 
do  so,  under  an  arrangement,  that  the  goods  (4)  An  affidavit  to  hold  bail  fat  ttHk 
should  be  transmitted  to  the  agents  at  Cal-  part  of  which  accrued  more  than  iii  js** 
cutta  of  B.  and  Co. ,  who  were  to  dispose  of  the  ago,  need  not  negative  the  Statute  of  U^ 
outward  cargo  there,  and  send  the  proceeds  in  ations.  Britcoe  v.  Elwoodf  1  Jebb  &  SfMt 
goods  or  bills  to  B.  and  Co.  in  London,  who  (Irish),  499.  Hodaden  v.  ffanidg^  1  Si 
were  to  reimburse  themselves  their  charges,  415.  S.  C  nom.  Hot^totk  v.  Bianis,  I  Ufc 
and  hold  the  balance  at  the  disposal  of  G.     273. 

In  November,  1817,  G.  being  in  difficulties,        (5)  Vtdeanti,  208-^228.  tit.  Asiuovtot 
and  indebted  to  the  defendants  in  850A,  the     Battixt. 

defendants  and  G.  applied  to  B.  and  Co.  to        (6)  TtdemU^  2017— 2KM6L  tit  IxriBtf> 
pay  off  this  debt  by  a  further  allowance  to    xxkt. 
€k  on  bis  consignmeBt,  and  the  defendants        (7)  The  court  will  amend  a  writ  of  ^ 
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nol  after ( 1),  that  Is  to  tay,  the  said  actions  npon  the  caaef  2)  (other  than  for  slander)   ^j^^  ^j  j  ^^  j 
and  the  said  actions  for  aeooant,  and  the  said  actions  for  trespass,  debt,  detinue,       c.  16.  s.  s. 

and  replevin  for  goods  or  cattk,  and  the  said  action  of  trespass  quare  c/aumm  

/hff^  within  three  years  next  after  the  end  of  this  present  session  of  parliament, 
or  within  six  years  next  after  the  cause  (S)  of  such  actions  or  suit  and  not  after ; 
and  the  said  actions  of  trespass,  of  assault,  battery,  wounding,  imprisonment,  or 
any  of  them,  within  one  year  next  after  the  end  of  this  present  session  of 
parliament^  or  within  four  years  (4)  next  after  the  cause  of  such  actions  or  suit, 
and  not  after ;  and  the  said  actions  upon  the  case  for  words,  within  one  year 
after  the  end  of  this  present  session  of  parliament,  or  within  two  yeais  next  after 
die  words  spoken  (5),  and  not  afler.*' 


moos,  aldMogh  mere  than  four  months  liave  plaintilT  is  barred  by  the  Statute  of  Limitations 

elapsed  since  it  was  nsucd*  by  altering  the  from  bringing  a  treoh  action.    And,  on  motion 

cauM  of  action  from  debt  to  atnmtpsd,  on  an  for  such  amendment,  the  court  refused  to  enter 

afldavtt,  that  if  a  firesh  action  were  coin*  upon  the  consideration  of  facts  stated  on  afii« 

BMOeed,  the   Statute  of  Limitations  would  davHto  shew  an  equitable  claim  to  the  indul- 

be  a  bar;  but  the  court  caimot  amend  tlie  geoce.  B«berUw,Bale,6  A.&E.  778.  Wliere 

copy  of  the   writ  served,  as  they  have  no  the  defendant's  testator,  who  was  master  of  a 

power  over  It.     Ecciet  ▼.  Cofe,  8  M.  &  W.  ship  belonging  to  the  pUintiff,  agreed,  in 

^7.  1817,   to  guarantee  him  against  any  loss 

^  Tbe  defendant  Was  indebted  to  the  plain-  arising  from  an  adventure  from  Dublin  to 

tiffii  in  a  balance  of  924 5L,  for  which  they  Jamaica,  out  and  home;  and  there  was  a  loss 

held  his  over-due  promissory  note.     In  1 827  upon  the  adventure,  and  in  1820  the  plaintift* 

tlie  plaintiff  and  defendant  agreed,  that  tl>e  furnl«bed  to  tbe  defendant  an  account  of  the 

defendant  should  pay  the  balance  as  follows :  loss :  —  It  was  held,  tliat  the  breach  of  the  con- 

—946/.  in  cash,  and  the  remainder  by  annual  tract  being  then  ascertained,  although  a  part 

payments  of  SOOL  a-year  out  of  hu  salary  as  of  the  returns  for  the  goods  sliipped  out  were 

consul  abroad,  and  by  the  proceeds  of  certain  not  sold  until   afterwards,   the   Statute  of 

vioes  consigned  by  him  to  India,  and  that  the  Limitations   ran   from  that  time,  and  not 

plaintiff  should  hold  his  promissory  note  as  from  the  time  when  the  laKi  article  was  sold : 

security  for  payment  of  the  account.     The  —  And,  that  the  plaintiif  in   his  account, 

^iSL  was  paid,  and  the  SOOL  was  also  duly  having  treated  the  defendant  as  executrix,  by 

psid  in  1828  and  1829,  bat  the  defendant  charging  her  with  the  testator's  funeral  ex- 

nsde  defiuilt  in  payment  of  it  in  September  penses,  and  having  returned  to  her  certain 

1890: — It  was  holden,  that  the  plaintifl^  were  deposits  which  the  testator  bad  left  with  him 

entitled  at  any  tinae  within  six  years  from  as  securities  for  the  peiriormance  of  his  gua- 

8spt«mber  I8SO,  to  sue  the  defendant  on  the  rantee,  which  she  accepted,   the  Statute  of 

promiseor}-  note,  or  for  tbe  balance  remaining  Limitations  ran  from  Uiat  period  when  she 

due,  on   a  coimt  upon  an  account  stated,  intermeddled  with  the  assets,  and  not  from 

fnmg  V.  Feiichf  3  ibid.  90.  the  time  when,  subsequently,  she  received 

(1)  The  statute  extends  to  mesne  acts,  probate   of   the    will,     trophy  v.  Holmn, 

GfQjff,  Memtezt  Str.  556.     Doed.  Duroure  I  Hudson  &  Brooke  (Irish),  512.     It  also 

V.  Jbnes,  4  T.  R.  805,  306.  n,  appeared,  tliat  the  plaintiff  had  converted  a 

(9)  Trover  is  included  (Amiynv.  Ste/^ai,  part  of  the  securities   deposited  witli  him 

Oto.  Car.  245.  333.),  and  slander  for  words  into  money,  and  given  cn*dit  for  them  in  his 

*ct>onableonly  for  the  special  damage.  Burry  account,  and  that  the  defendant  had  witl^in 

r.Arry,2Ld.lUym.  1588.    Browne  y^GUh'  six  years  sued  him  fur,  and  recovered  the 

^om,  1  Salk.  206.  amount :    it  was   held,   under  the  circum* 

^  (3)  It  means  a  right  to  prosecute  an  ac-  stances,  that  the  action  in  the  present  case 

tioBi  with  effect.  Joliffk(SirW,)v.  Petf,2  Vern.  was  not  thereby  taken  out  of  the  Statute  of 

594.  Murray  Y,  East  India  Company,  5  B.  &  A.  Limitations.    Ibid.     A  conditional  acknow- 

MM.  On  a  note  made  payable  with  interest  on  ledgment  and  promise  to  pay,  will  not  take 

'siBMd.the  StatuteofLImitaU'ons  begins  to  a  case  out  of  tlie  Statute  of  Limitation^ 

unfrom  the  date  of  tlie  note.  Norton  v.  EUarn^  unless  it  be  shewn,  that  the  condition  has  been 

2M.&W.461.    On  a  contract  to  indemnify  a  fulfilled.     Hodgent  v.  GroKamf   Alcock  & 

Plaintiff  against  costs,  which  he  is  afterwards  Napier  ( Irish),  49. 

^led  upon  to  pay,  tlie  cause  of  action  arises        (4)  Unless  there  l>e  a  special  demurrer, 

vheo  he  pays,  not  when  the  costa  are  iu-  this  will  be  included  in  an  informal  plea  as 

Arrrd,  or  die  attorney's  bill  delivered  to  to  six  years.     Macfadzen  v.  Oiivani,  6  East, 

■uch  plainiiff.     Therefore  the  Statute  of  Li-  389. 

niiaikins  runs  from  the  time  of  payment.         (5)  These  provisions  cannot  be  pleaded  to 

^mge  V.  Heywood,  9  A.  &  £.  633.    Where  process  at  the  suit  of  the  crown,  if  the  statute 

><urties  have  pleaded  in  abatement  for  oon  have  not  ran  upon  the  debt  before  it  was 

oinder  of  a  defendant,  the  court  of  Queen's  seized  by  the  prerogative  process.      WiUiami 

Bench  will  not  set  aside  the  plea,  or  allow  the  v.  Jones,  13  East,  450.      Lambert  v.  T'aylor^ 

vrit  to  be  amended,  on  the  ground,  that  the  4  B.  &  C.  133.     6  D       K.  188. 
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STATUTES  OF  LIMITATION. 


SrAT.  21  Jac.  1. 
c.  IC.  8S.4-  7. 

Sect.  4. 
Their  limit- 
ation after 
judgment  or 
outlawry  re- 
versed. 


Sect.  7. 
Infanta,  femei 
covert,  &€., 
excepted. 


''  If  in  any  of  the  «ud  actions  or  suits^  judgment  be  gyren  ioi  the  pliindS^  ut 
the  same  he  reversed  by  error  (1)>  or  a  verdict  pass  for  the  plaintiff,  snd  n^ 
matter  alledged  in  arrest  of  judgment,  the  judgment  be  given  agalmt  ik 
plaintifi;  that  he  take  nothing  by  his  plaint,  writ,  or  faaU  (2) ;  or  if  any  of  lb 
said  actions  shall  be  brought  by  original,  and  the  defoidant  dicran  be  oulltRd, 
and  shall  after  reverse  the  outlawry  (3),  that  in  all  such  cases  the  pszty  pbinti^ 
his  heirs,  executors  or  adminiatrators,  as  the  case  shall  require,  may  commesoe  a 
new  action  (4)  or  suit,  from  time  to  time,  within  a  year  after  siich  jodgmeii 
reversed,  or  such  judgment  given  against  the  plaintifl^  or  outlawry  revmd,  ad 
not  after."  (5) 

"  If  any  person  or  persons  that  is  or  shall  be  entituled  to  any  soch  (6)  aetkB 
of  trespass,  detinue,  action  sur  trover,  replevin,  actions  of  accounts,  actkn 
of  debts,  actions  of  trespass  for  assault,  menace,  battery,  wounding,  or  impiin- 
ment,  actions  upon  the  case  for  words,  be  or  shall  be  at  the  time  of  nj 
such  cause  of  action  given  or  accrued,  fallen  or  come  (7),  within  the  ap 
of  twenty -one  years,  feme  covert,  non  compos  mentis,  imprisoned  (8),  or  bejad 
the  seas  (9)9  that  then  such  person  or  persons  shall  be  at  liberty  to  biiog  tk 
same  actions,  so  as  they  take  the  same  within  such  times  as  are  before  Umiled, 
after  their  coming  or  being  of  full  age,  discovert,  of  sane  memory,  at  large,  vi 
returned  from  beyond  the  seas,  as  other  persons  having  no  such  impediment  (18) 
should  have  done.*' 


Stat.  21  Jac.  1.  9.  Stat.  21  Jao.  1.  o.  23.  ss.  2.  6  &  7- 

c.  23.  88.  2.  6 

&  7.  ^*  An  Act  for  avoiding  of  vexatious  Delays  caused  by  removing  Actions  and  M 

out  of  inferior  Courts.' 


»» 


S«ct.  2. 
No  writ  to 
lemove  a  suit 
commenced  in 
an  inferior 
court  shall  be 
obeyed,  unlesa 
it  be  delivered 
unto  the  stew, 
ard,  ftc.  of  the 
same  court 
before  issue  or 
demurrer 
joined. 


*'  No  writ  or  writs  of  habeas  corpus^  certiorari,  or  any  other  writ  or  viia, 
process  or  processes  whatsoever,  other  than  writs  of  error  or  attaint,  to  be  «A 
forth  after  the  end  of  this  present  session  of  parliament,  by  any  person  or  penos 
whatsoever,  out  of  or  from  any  of  his  migesty's  courts  at  Westminster  or  tk 
court  of  Great  Sessions  in  Wales,  or  out  of  any  other  court  or  courts  haTiogff 
pretending  to  have  power  to  award  such  writs  or  processes,  or  stay  or  renm 
any  action,  bill,  plaint,  suit,  or  cause  brought,  commenced,  or  depending,  or  Ikr- 
after  to  be  brought,  commenced,  or  depending,  in  any  court  or  courts  of  rtasA 
within  any  city,  liberty,  town  corporate,  or  elsewhere,  which  have  or  shall  Ihiv 
jurisdiction,  power,  or  authority  to  hold  plea  in  that  action,  bill,  plaint,  snit,  a 
cause  —  the  same  cause  of  action,  bill,  plaint,  or  suit  arising  or  growing  whin 
the  said  city,  liberty,  town  corporate,  or  jurisdiction,  shall  after  die  end  of  tb 
present  session  of  parliament  be  received  or  allowed  by  the  steward  or  stevtffci 
judge  or  judges,  or  officer  or  officers  of  the  court  or  courts  wherein  or  to  wba 
any  such  writ  or  writs  shall  be  directed  and  delivered  (1 1);  but  that  he  sod  tkf 
shall  and  may  proceed  in  the  said  cause  or  causes  as  though  no  sacfa  ^ 


(1)  Bleasdale  v.  Darby ^  9  Price,  606. 

(2)  NewbcUl  v.  Adams,  8  Taunt  SS5. 

(.'3)  Fynch  (  Sir  T,)  v.  LanU>e,  Cro.  Car.  294. 
Sir  W.  Jones,  SI 2.  WkUwick  v.  ffovenden, 
3  Lev.  245. 

(4)  2Saund.  63.  (g,h.) 

(5)  ir  the  action  abate  from  the  death  of 
either  of  the  parties,  a  new  action  may  be 
commenced  within  a  year.  WUcodc$  v.  Hug* 
gins,  Str.  907. 

(6)  Actions  '<  on  the  case"  (Chandler  v. 
VUett,  2Saund.  120.),  and  '<  on  promises" 
(Crosier  v.  TomUnson,  2  Mod.  71.),  are  com- 
prehended herein. 

(7)  FsrUbn  v.  Emblers,  1  W.  Black   354. 
(H)   Yapp  V.  Harringion,  3  Bing  C. 

907.     6  Dowl.  P.  C.  55* 


(9)  The  statute,  attacbes,  if  there  be  t 
plaintiflr  in  England  capable  of  tutf 
Bhodes  v.  Smetkursty  4  M.  &  W.  49. 

(10)  Perry  ▼.  Jodbon,  4  T.  R.  517.  It" 
not  compulsory  on  the  party  to  avail  Isb^ 
of  this  proviso,  but  he  may  comflMOff  ^ 
action  immediately  (CSbomflhr  v.  ^3A 
9Saund.l21.  filTotedl  v.  Zwdhe,  FlowiStf 
CotUnCs  case,  I  Leon.  815.  i\wL  Si^ 
Freake  v.  Cranefeldt,  S  M.  &  C  499.),  •*«* 
cannot  be  availed  of  by  a  third  party.  J^ 
V.  Pyne,  11  Moore,  6. 

(11)  A  certioranfmthe  fcmoyal  of  K"* 
cannot  be  received  by  an  inferior  coait  ikt 
the  period  limited  by  this  section.  Lntft^ 
v.-Kfl,6Dowl.P.  C.  111.  S.Cmsa.U' 
verack  v.  Bean,  S  M.  &  W.  63. 
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\yr  writs  were  sued  forth  or  delivered  to  him  or  them^  except  that  the  said  writ  Stat.;2I  Jac.  l. 

or  writs  be  delivered  to  the  steward  or  stewards^  judge  or  judges^  officer  or  *^'23.  as.  8,6  & 

officers  of  the  said  court,  before  issue  (1)  or  demurrer  joined  in  the  said  cause  ^ 

or  causes  so  depending  or  to  be  depending  in  any  such  court  of  record  in  any 
city,  liberty,  town  corporate,  or  elsewhere,  having  power  to  hold  such  plea,  so 
as  the  said  issue  or  demurrer  be  not  joined  within  six  weeks  next  after  the 
anest  or  appearance  of  the  defendant  or  defendants  to  such  action  or  suit  com- 
menced." 

**  That  this  act  shall  extend  only  to  such  courts  of  record  in  cities,  liberties.  Sect.  6. 

towns  corporate,  and  elsewhere,  and  for  so  long  time  only,  as  there  is  or  shall  be  ^^^  *^^  *'>*11 

an  utter  barrister  of  three  years*  standing  at  the  bar  of  one  of  the  four  inns  ^^L!**®?.**  ^ 

of  court,  that  is  or  shall  be  steward,  under^teward,  or  deputy  steward,  town  berties'&c" 

derk,  or  judge,  or  recorder  of  the  same  inferior  court,  or  that  is  or  sliall  be  from  and  when  the 

time  to  time  assistant  to  such  judge  or  judges  of  such  inferior  courts,  as  shall  steward  is  an 

not  be  utter  barristers  of  such  standing  as  is  aforesaid,  and  there  present,  utter  barris- 

in  which  such  actions,  biUs,  plaints,  suits,  or  causes  is  or  shall  be  brought,  com-  ^^*  ^^^ 
menced,  or  depending,  and  not  of  counsel  in  any  action,  suit,  or  cause  then 
depending  in  the  same  inferior  court ;  any  thing  in  this  present  act,  or  any  law 
or  other  statute^  usage,  custom,  or  restraint  to  the  contrary  in  any  wise  not- 
withstanding/' 

''  Provided  that  this  act,  or  any  thing  therein  contained,  shall  not  extend  to  any  Sect.  7. 

action,  bill,  plaint,  suit,  or  cause,  wherein  any  such  foreign  or  other  plea  shall  be  This  act  shall 

pleaded,  as  could  not  be  tried  or  determined  within  the  jurisdiction  of  such  °^  extend  to 

inferior  courts."  (3)  pSL.      *" 

10.  Stat.  4  &  5  Will.  &  M.  c.  18.  s.  2.  Stat.  4  &  .5 

Will.  &  M. 
*'  An  Act  to  prevent  malieioue  InfarmaHone  in  the  Court  of  King'e  Benchf  and  c.  18.  s.  2. 

for  the  more  easy  Retjereal  of  Outlavfries  in  the  same  Court,'* 

**  In  case  any  person  or  persons  against  whom  any  information  or  informations  Sect.  2. 

for  the  causes  aforesaid,  or  any  of  them,  shall  be  exhibited,  shall  appear  there-  Memorandum 

onto,  and  plead  to  issue,  and  that  the  prosecutor  or  prosecutors  of  such  infor-  ^^  ^  ^'^* 

mation  or  informations  shall  not,  at  his  and  their  own  proper  costs  and  charges^  Defendant  shall 

within  one  whole  year  next  after  issue  joined  therein,  procure  the  same  to  *'*^**  *^°***»  ^^ 

be  tried :  or  if  upon  such  trial  a  verdict  pass  for  the  defendant  or  defendants,  or  ^^^J!?!!^" 

1.1.-  .-  >.  .t  11         witnm  one  year 

in  case  the  laid  informer  or  mformers  procure  a  noh  prosequi  to  be  entered,  then  nfter  issue 

ia  any  of  the  said  cases  the  said  court  of  King's  Bench  is  hereby  authorised  joined,  &c. 

to  award  to  the  said  defendant  and  defendants  his,  her,  or  their  costs,  unless  the 

judge  before  whom  such  information  shall  be  tried,  shall  at  the  trial  of  such 

information,  in  open  court  certify  upon  record,  that  there  was  a  reasonable  cause 

for  exhibiting  such  information ;  and  in  case  the  said  informer  or  informers  shall 

not  within  three  months  next  after  the  said  costs  taxed,  and  demand  made 

thereof,  pay  to  the  said  defendant  or  defendants  the  said  costs,  then  the  said 

defendant  and  defendants  shall  have  the  benefit  of  the  said  recognisance  to 

compel  them  thereunto." 


1 1.  Stat.  7  Will.  3.  c  ^.  ss.  5  &  6.  Stat.  7  Wilu3L 

c.  3.  ss.  5  &  6. 
"  An  Act  for  regulating  of  Trials  in  Cases  of  Treason  and  Misprision  of 

Treason," 

'*  No  person  or  persons  whatsoever  shall  be  indicted,  tried,  or  prosecuted  for  any   Sect.  5. 
luch  treason  as  aforesaid,  or  for  misprision  of  such  treason,  that  shall  be  com-   No  person  to  be 

indicted  for 

(1)  Bruce  t.  IFaii^  3  M.  &  W.  21.  of  probate)  an  executor  o(  his  will  was  not 

(2)  Clapham*i  case,  Cro.  Car.  79.  appointed  until  after  the  expiration  of  the  six 

(3)  It  is  no  answer  to  a  plea  of  the  Statute  years,  and  that  the  plaintiff  sued  such  exe- 
tf  Limitations,  that,  afVer  the  cause  of  action  cutor  within  a  reasonable  time  after  probate 
*tcrued,  and  after  the  statute  had  begun  to  granted.  Rhodes  v.  Smethurtt,  6  M.  &  W. 
*«n>  the  debtor,  within  the  six  years,  died,  351,     4  ibid.  42. 

•ad  that  (by  reason  of  litigation  as  to  the  right 
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Stat.TWiluS.   mitted  or  done  within  the  kingdom  of  England,  dominian  of  Wala» « tvn rf 
c  ».  »».5&6.     Berwick-upon-Tweed,  after  the  aaid  «5th  day  of  March  in  the  year  of  our  Lad 

1696,  unlesi  the  lame  indietment  he  found  fay  a  grand  jury  within  thne  jem 
next  after  the  treason  or  oifoiee  done  or  committed." 

"  Always  provided  and  excepted,  that  if  any  person  or  pcraons  whatnefcrM 
he  guilty  of  designing,  endeaTOoring,  or  attempting  any  aasaasination  on  the  body 
of  the  king,  by  poison  or  otherwise,  such  person  or  persona  may  he  pnwaited 
at  any  time,  notwithstanding  the  aforesaid  limitation.'* 


treason,  unli 
witliin  tliree 
years  alWr 
oflVnce* 

Sect  6. 
Exception. 


Stat.  7  &  8 
Will.  3.  c.  6. 

8.6. 

Sect.  6. 
No  complaint 
to  be  heard 
unlesa  made 
within  two 
yean. 


12.  Stat.  7  &  S  Will.  3.  c.  6.  s.  6. 
"  An  AtAfoir  the  more  etuy  Reeowrjf  of  Snudl  TWat.** 

'^  No  complaint  for  or  concerning  any  small  tithes,  offerings^  oUalioBS, 
tions,  or  coropositioDs  hereafter  due,  shall  be  heard  and  determined  by  any  jvtks 
of  the  peace,  by  virtue  o£  this  act,  unless  the  complaint  shall  be  made  wAk 
Hie  fipsce  of  two  years  next  after  the  times  that  the  same  titiiea,  oUatioBs,ob«» 
tions,  and  compositions  did  become  due  or  payable." 


Stat.  8&9' 
WiLu  3.  c.  26. 
•.9. 


Sect  9. 


13.  Stat.  8  &  9  Will.  3.  c.  26.  s.  9. 

'*  An  Act  for  the  better  jtrevenHng  the  oounier/^Uhig  tke  eurreni  Coin 

Kingdom." 


u 


No  prosecution  shall  be  made  for  any  offence  against  this  act,  unkss  ndi  pv- 

Proaecution  to    pecution  be  commenced  within  three  months  after  such  ofienoe  committed." 
be  in  three 

inontha. 

Stat.  lO&ll 
Will.  3.  c.  14. 
aa.  1  &2. 


Sect  1. 
No  fine  or 
recovery,  &c. 
ahall  be  re- 
versed, unleaa 
writ  of  error  be 
brouglit  iu 
twenty  years 
after  fine  levied, 
&c. 

Sect.  2. 
I'roviso. 


14.  Stat.  10&  11  Will.  3.  c.  14.  ss.  1  &  S. 

*'  An  Act  for  limiting  certain  Timet,  within  iohieh  Write  of  Error  ekaUkim^ 
for  the  reversing  Finee,  common  Reoooeriee,  and  ancient  Judgmenti," 

*'  No  fine  or  common  recovery,  nor  any  judgment  in  any  real  or  personal  artier 
shall  from  and  after  the  Ist  day  of  May,  l699«  he  reversed  or  avoided,  for  mj 
error  or  defect  therein,  unless  the  writ  of  error  or  suit  for  the  revendng  sodi  fsK, 
recovery,  or  judgment,  be  commenced,  or  brought  and  prosecuted  with  eflee^ 
within  twenty  years  after  such  fine  levied,  or  such  recovery  sufiered,  or  jodgM 
signed  or  entered  of  record." 

*'  If  any  person  who  is  or  shall  be  intitled  to  any  such  writ  of  error  ss  afonal 
shall,  at  the  time  of  such  title  accrued,  be  within  the  age  of  twenty-one  ftfi, 
or  covert,  non  compos  mentis,  imprisoned,  or  beyond  the  ^aeas,  that  then  aA 
person,  his  or  her  heirs,  executors,  or  administrators  (notwithstanding  die  wi 
twenty  years  expired),  shall  and  may  bring  his,  her,  or  their  writ  of  enor  f<»r  ^ 
reversing  any  such  fine,  recovery,  or  judgment,  as  he,  she,  or  they  might  hia 
done  in  case  this  act  had  not  been  made,  so  as  the  same  be  done  within  fiff 
years  after  his  or  her  full  age,  discovertmre,  coming  of  sound  mind,  enltigesoi 
out  of  prison,  or  returning  from  beyond  the  seas,  or  death,  but  not  afterwirdi,* 
otherwise.*' 


Stat.  3&  4  15.   StaT.  3  &  4  AnnB,  C.  9.  8.  2. 

Ammb,  C.9.  8.3. 

^  An  Act  for  giving  Uke  Remedy  upon  Promissory  Notes  {I)  as  is  now  uiei9f» 
Bilis  of  Exchange,  and  for  the  better  Payment  of  Inland  Biiis  ofEjeduns^" 

Sect.  2.  All  and  every  such  actions  shall  be  commenced,  sued^  and  broogfat  widiin  *^ 

How  action        time  (2)  as  is  appointed  for  commencing  or  suing  actions  upon  the  esse,  hf^ 
shall  be 

o*!**! *i**i    *.  I «     .   (  O  ^*^^  "'  C"V*»  6  ^^od-  30.    1  Saund.     statute  runs  from  the  makii^ ;  if  paj"*  * 
-SI  Jac.  1.  c.  10.   2j^  ^^^  ^  ^  ^^^^  ^^  ^^^^  the  ti«  of  pn  ^^ 

(2)  If  the  note  be  payable  on  demand,  tlie    Hobnes  v.  Amtam,  8  Tamt.  SSL 
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•tetiite  made  in  tlie  twenty-first  year  of  the  leign  of  King  James  the  Firsts  inti-  Stat,  s  &  4 
tuled  ''  An  act  fot  limiution  of  actions  and  for  avoiding  of  suits  in  law."  (1)        Akmx,  c.9.  s.S. 

16.  Stay.  4  Asm,  0.  l6.  as.  17 — 19*  Stat.  4  Anmc, 

c.  16.  St.  17— 
^'*  A»Aci/qrth€  Amendmeni  qf  the  Law,  and  the  better  Advancement  qf  Justice"  ^^ 

*'  All  suits  and  iu^ons  in  the  court  of  admiralty  for  seamen's  wages,  which  shall  Sect  17. 
become  due  after  the  said  first  day  of  Trinity  Term,  shall  he  commenced  and   Seameo*s 
9ued  within  six  years  next  after  the  cause  of  such  suits  or  actions  shall  jiccrue,  ^"S^*- 
«nd  not  after."  (2) 

"  If  any  person  or  persons,  who  is  or  shall  he  entitled  to  any  such  suit  or  action  Sect  18. 

for  seamen's  wages,  he  or  shall  be,  at  the  time  of  any  such  cause  of  suit  or  action  Provino  in  case 

accrued,  fallen,  or  come,  within  the  age  of  twenty-one  years,  feme  covert,  non  ofnon«g«f  fcnw 

4!ompoe  fnenH»y  imprisoned,  or  heyond  the  seas,  that  then  such  person  or  persons  ^^^  ^'  ^ 
,    ,,  ,        ^  ,.J       '^^    .    .         1.       '  ^.  .1.       .  1     xi-  'X-       •      compos  mentitf 

snail  he  at  liberty  to  bring  the  same  actions,  so  aa  they  take  the  same  within  six  ^^ 
years  next  after  their  coming  to  or  being  of  full  age,  discovert,  of  sane  memory, 
Mi  large^  and  returned  from  beyond  the  seas." 

"  If  any  person  or  persons  against  whom  there  is  or  shall  be  any  such  ca^se  of  Sect  1 9. 
suit  or  action  for  seamen's  wages (3),  or  against  whom  there  shall  he  any  cause  of  Action  against 
action  of  trespass,  detinue,  actions  sur  trover,  or  replevin  for  taking  away  goods  P^*^^  ^"^ 
or  cattle,  or  of  action  of  account,  or  upon  the  case,  or  of  debt  grounded  upon  g^^^j  ^ 
4Uiy  lending  or  contract  without  specialty,  of  debt  for  arrearages  of  rent,  or  as-  brought  after 
aault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of  them,  be  or  their  return, 
.shall  be,  at  the  time  of  any  such  cause  of  suit  or  action  given  or  accrued,  fallen, 
or  come  beyond  the  seas  (4),  that  then  such  person  or  persons,  who  is  or  shall 
be  entitled  to  any  such  suit  or  action,  shall  be  at  liberty  to  bring  the  said  actions 
Jigainst  such  person  and  persons,  after  their  return  (5)  from  beyond  the  seas,  so 
iia  they  take  die  same  after  their  return  from  beyond  the  seas,  within  such  times 
me  are  respectively  limited  for  the  bringing  of  the  said  actions  before  by  this  act, 
^nd  by  the  said  other  act  made  in  the  one  and  twentieth  year  of  the  reign  of  King 
James  the  First."  (6) 

17*  Stat.  7  Annb,  c.  25.  s.  2.  Stat.  7  Ahici, 

c.  25.  s.  )L 
**  An  Act  for  making  perpetual  an  Act  for  the  better  preventing  the  counterfeiting 

the  current  Coin  qf  thie  Kingdom,^  <9f*c. 

"  The  prosecution  of  such  person  or  persons  as  offend  against  the  said  act,  by  Sect  2. 

making  or  mending,  or  beginning  or  proceeding  to  make  or  mend  any  coining  P*®^**^* 

tool  or  instrument  therein  prohibited,  or  by  marking  of  money  round  the  edges  ^^^^y^^^ 

with  letters  or  gnuuings,  may  be  commenced  at  any  time  within  six  months  after  ^,  ^6.  may  be 

such  offence  committed*"  '  commenced  in 

sii  montlis  after 
18.  Stat.  8  Annb,  o.  14.  ss.  6  &  7-  *he  offence. 

**  An  Act  for  the  better  Security  of  Rente,  and  to  prevent  Fraude  committed  by  Stat.  8  Ahk«, 

Tenants:*  c.l4.  ss.6&7. 

"  And  whereas  tenants  pur  auttr  vie,  and  lessees  for  years  or  at  will,  frequently  Sect  6. 
hold  over  the  tenements  to  them  demised,  after  the  determination  of  such  leases  ;  J^*  >"  "™» 
and  whereas  after  the  determiiution  of  such,  or  any  other  leases,  no  distress  can  "P^  *  '••*  "* 

( 1 )  Anti,  2897.  stat  21  Jac.  1.  c.  16.  c.  16. ;  but  as  this  statute  refers  to  the  former, 

(tf)  In  pleading  to  a  libel  it  should  be  and  merely  extends  its  profisions,  it  would 

positively  alleged,  that  no  suit  had   been  seem  to  be  equally  within  the  meaning  of  the 

brought  within  six  years  after  the  cause  of  above  cited  clause  of  eiplanatian.     Mansel 

auction  accrued.    Ewert  ▼.  Jojtes,  3  Salk.  S28.  on  Limitation,  1 14. 

■S  Ld.  Raym.  934.     1  Com.  137.  (5)   Merely    touching    at  a  seaport    in 

(S)  Anli,  2535—2542.  tit  Shipmng.  England  during  a  voyage  would  not  be  a 

(4)  This  sut  is  not  expi«ssly  referred  to  •'  return."  Gregory  v.  HurriU,  8  Moore,  189. 

Jn  Stat.  3  &  4WilL  4.  c.  27.  s.  7. ;  the  act  I  Bing.  324. 

4liere  mentioned  is  that  of  sUt  21  Jac.  1.  (6)  c.  16.  s.  3. 
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Stat.  8  Ami*  by  kw  be  made  for  my  anetn  of  mt,  dut  grew  doe  on  mdi  lenMcliw  km 

C.14.  ■i,6&7.  i^ore  the  detenninatioii  thereof,  it  it  hereby  further  ciueled,  by  the  waAaaSf 

life,&c.  expired  ^on^^f  that  from  and  after  the  laid  let  day  of  May,  1710,  it  ahaQ  and  mty  be 

may  be  di*-  lawful,  for  any  person  or  penooa,  haviog  any  rent  in  arrcar  or  dne  npon  any  km 

trained  for  sftcr  for  life  or  liyes,  or  for  years,  or  at  will,  ended  or  determined,  to  distrain  f«  wli 

the  dctermioa-  arrears,  after  the  determination  of  the  said  respectiye  kaaea,  in  the  same  Banier 

ttoD  of  tiie  ^  ^^y  Qiigbt  have  done,  if  such  lease  or  leases  had  not  been  ended  or  detenninaL* 

^*'''  *^  That  such  distress  be  made  within  the  space  of  six  calendar  months  after  the 

Sact.7>  determination  of  such  lease  (1 ),  and  during  the  eonthiuanGe  of  snch  lan&nfi  tide 

£''7?  ^  ^^  interest,  and  during  the  possession  (2)  of  the  tenant  from  whom  snch  amin 

■iil!m'^.  became  dne." 

aAer  the  end  of 

the  leaae,  and  19*  8tat.  9  Aifir%  o.  14.  a.  2. 

during  the 

landlord's  title  *'  An  Act  far  the  better  preventing  exceeeive  and  deceitful  Gamin§J* 

poMCMJon^  *  €i  ^ny  person  or  persons  whatsoerer,  who  shall  at  any  time  or  sitting,  bf  jkfi^ 

'  at  cards,  dice,  tables  (8)  or  other  game  or  games  whatsoefer,  or  by  betting  en  tlie 

c.  r4.  s.  2."  ^^^^  ^^  hamls  of  such  as  do  play  at  any  of  the  games  aforesaid,  kae  to  anj  ov 

Q*     '  or  more  person  or  persons  so  playing  or  betting,  in  the  whole,  Ae  sum  ornlseif 

llie  loMT  of  ^^'*>  *^  "^^  P'^y  ^'  dellTer  the  same,  or  any  part  thereof,  the  person  or  pavai 

lOL  at  cards,  ao  losing  and  paying  or  dellTering  the  same,  shall  be  at  liberty,  within  three  moi^ 

&c  may  sue  for  then  next,  to  sue  for  and  recover  the  money  or  goods  so  lost,  and  paid  or  dii- 

the  money  yered,  or  any  part  thereof,  from  the  respective  winner  and  winners  thereof|ii& 

1!!^!°.^'^  costs  of  suit,  by  action  of  debt  founded  on  this  act,  to  be  proaecnted  in  any  of 

her  miyesty's  courts  of  record." 


months. 


9xAT.  11  Gio.  SO.   Btat.  11  Gbo.  2.  c.  I9.  s.  1. 

*2.  c.  19.  8.  1. 

**  An  Act  for  the  more  ^ectual  eeeuring  the  Payment  qf  Rente,  and  preeeiitiii§ 

Frauds  £y  Tenants" 

S«ct.  1 .  «  In  case  any  tenant  or  tenants,  lessee  or  lessees,  for  life  or  lives,  term  of  jan, 

Landlords  may  ^^  ,|^^  sufferance,  or  otherwise,  of  any  messuages,  lands,  tenements,  or  henditi- 
ffoods^fraudiii^  menU,  upon  the  demise  or  holding  whereof  any  rent  is  or  shall  be  reserved,  doe, 
lently  carried  or  made  payable,  shall  fraudulentiy  or  clandestinely  convey  away,  or  cany  of 
off  the  premises  from  such  premises,  his,  her,  or  their  goods  or  chattels,  to  prevent  the  landkid 
within  thirty  or  lessor,  landlords  or  lessors,  from  distraining  the  same  for  arrears  of  reotio 
*^7**  reserved,  due,  or  made  payable,  it  shall  and  may  be  lawful  to  and  for  every  land- 

lord or  lessor,  landlords  or  lessors,  within  that  part  of  Great  Britain  caUed  Esf 
land,  dominion  of  Wales,  or  the  town  of  Berwtck*npon-Tweed,  or  any  penoo  9 
persons  by  him,  her,  or  them  for  that  purpose  lawfiiDy  impowered,  withio  tk 
space  of  thirty  days  next  ensuing  such  conveying  away  or  carrying  off  sndi  goadi 
or  chattels  as  aforesaid,  to  take  and  seise  such  goods  and  chattels,  wherever  tk 
same  shall  be  found,  as  a  distress  for  the  said  arrears  of  rent" 

SiAT.  24  Geo.  21.  Stat.  24  Gko.  2.  0.  44.  s.  8. 

8.  c.  44.  B.  8. 

"  An  Act  for  the  rendering  Justicee  of  the  Peace  more  eafe  m  the  Ejueetim^ 
their  Office  ;  and  for  indemnifying  Conetabiee  and  others  acting  m  ObeOmt 
to  their  Warrants" 

Sect.  8.  '^  Provided  also,  and  be  it  enacted,  by  the  authority  aforeaaid,  that  no  adisadni 

Limitations  of    i^  brought  agaii)st  any  justice  of  the  peace  for  any  thing  done  in  the  ezecntksi  d 

(1)  If  by  the  custom  of  the  country  the        (S)  Though  it  be  of  osily  a  portiee  d 

tenant  be  entitled  to  leave  his  away  going  the  premises.  A^trfteff  v.  JUimleii,4&ft^ 

crop  in  the  barns,  &c.  of  the  farm  for  a  cer-  51.     6.  D.  &  R.  155. 
tain  period,  ai\er  the  expiration  of  the  lease,        (S)  As  haiard,  and   wbeJig  pla7«d  9 

the  **  determination  "  does  not  arise  until  the  private  or  at  a  public  gaming  tdUei   itS^ 

expiration  of  the  time  for  taking  away  the  neU  v.   Itobituim,    S  M.  ft  W.  4S1  e^ 

crops.     Beavanv.  Dttahag^  1  Hen.  Black,  5.  S744.  tit.  Waocb. 
Jtnighi  V.  Benett,   3  Bing.  364.   on/e,  1057 
^1172.  lit  COVXKAMI. 
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Ub  office^oT  against  any  constable^  headboroiigfa^  or  other  officer  or  person  acting  as  ^at.  840xo.& 
afaresaid^  unless  commenced  within  six  calendar  months  after  the  act  committed.''(  1 )      c.  44.  s.  8.  • 

22.  Stat.  9  Gbo.  S.  a.  l6.  ss.  1— ?•  10.  ^^,  g  q^  g 

*'  An  Act  to  amend  and  render  mare  effectual  an  Act  made  in  the  Twenty-first  j'^      "'  ^ 
Year  of  the  Reign  of  King  James  the  First y  intituled,  'An  Act  for  the  general 
Quiet  of  the  Subjects  against  all  Pretences  of  Concealment  whatsoever* "  (2) 

"  The  king's  m^jesty^  his  heirs,  or  successors^  shall  not^  at  anj  time  hereafter,   Sect  1. 
sue,  impeach,  question,  or  implead,  any  person  or  persons,  bodies  politic  or  corporate,   T^lf  "'^^  ^** 
for  or  in  anywise  concerning  any  manors,  lands,  tenements,  rents,  tithes,  or  heredita«  f^  \^  ^^^  ^ 
ments  whatsoever,  other  than  liberties  or  franchises  (3),  or  for  or  in  anywise  penon  for  any 
concerning  the  revenues,  issues,  or  profits  thereof,  or  make,  any  title,  claim,  manors,  lands, 
diaOenge,  or  demand,  of,  in,  or  to  the  same,  or  any  of ,  them,  by  reason  of  any  Iwreditament^ 
right  or  title  which  hath  not  first  accrued  and  grown,  or  which  shall  not  hereafter  ^*  ^here  the 
first  accrue  and  grow,  vrithin  the  space  of  sixty  years  next  before  the  filing,  issuing,  ^jj^^^  f  ^ 
or  commencing,  of  every  such  action,  bill,  plaint,  information,  conunission,  or  accrue  and 
other  suit  or  proceeding,  as  shall  at  any  time  or  times  hereafter  be  filed,  issued,  grow  within 
or  commenced,  for  recovering  the  same,  or  in  respect  thereof;  unless  his  nugesty,  Mxtj  years  neit 
or  some  of  his  progenitors,  predecessors,  or  ancestors,  heirs  or  successors,  or  some  before  the  corn- 
other  person  or  persons,  bodies  politic  or  corporate,  under  whom  his  majesty,  ™?^^^  *"^^ 
his  heirs  or  successors,  anything  hath  or  lawfully  claimeth,  or  shall  have  or  law- 
fiilly  claim,  have  or  shall  have  been  answered  by  force  and  virtue  of  any  such 
right  or  title  to  the  same,  the  rents,  revenues,  issues,  or  profits  thereof,  or  the 
rents,  issues,  or  profits  of  any  honour,  manor,  or  other  hereditament,  whereof  the  pre* 
mises  in  question  shall  be  part  or  parcel,  within  the  said  space  of  sixty  years,  or  that 
the  same  have  or  shall  have  been  duly  in  charge  to  his  migesty,  or  some  of  his 
progenitors,  predecessors  or  ancestors,  heirs  or  successors,  or  have  or  shall  have 
stood  insuper  of  record  within  the  said  space  of  sixty  years :  And  that  all  and  And  the  subject 
every  person  or  persons,  bodies  politic  and  corporate,  their  heirs  and  successors,  secured  in  the 
and  all  daiming  by,  from,  or  under  them,  or  any  of  them,  for  and  according  to  f>^  *nd  quiet 
their  and  every  of  their  several  estates  and  interests,  which  they  have,  or  daim  to  ^j^y™«* 
have,  or  shall  or  may  have  or  daim  to  have,  in  the  same  respectively,  shall,  at  all  a«dMt  ufe 
times  hereafter,  quietly  and  freely  have,  hold,  and  eigoy,  against  his  miyesty,  crown  &c. 
his  heirs  and  successors,  claiming  by  any  title,  which  hath  not  first  accrued,  or 
grown,  or  which  shall  not  hereafter  first  accrue  or  grow,  within  the  said  space  of 
sixty  years,  all  and  singular  manors,  lands,  tenements,  rents,  tithes,  and  heredita- 
ments whatsoever  (except  liberties  and  franchises),  which  he  or  they,  or  his  or 
their,  or  any  of  their  ancestors  or  predecessors,  or  those  from,  by,  or  under  whom 
they  do  or  shall  daim,  have  or  shall  have  held  or  eigoyed,  or  taken  the  rents, 
revenues,  issues,  or  profits  thereof,  by  the  space  of  sixty  years  next  before  the 
filing,  issuing;,  or  commencing  of  every  such  action,  bill,  plaint,  information,  com- 
mission, or  other  suit  or  proceeding  as  shall  at  any  time  or  times  hereafter  be 

(I)  In   an  action  of  trespass  against  a^  bill  of  exchange  which  was  barred  in  the 

magistrate,  to  shew  that-  it  had  been  com-,  bands  of  the  crown  debtor,  upon  the  ground, 

nienced  within  six  months  after  the  trespass :  that  the  crown  is  only  entitled  to  its  debtor's 

—It  was  held,  that  it  was  sufficient  to  prove,  right,  and  cannot  create  or  reserve  a  right  if 

that  a  writ  of  ca,  resp,  had  been  sued  out  in  none  existed,  or  if  it  have  become  barred ;  and 

time,  though  it  was  not  served,  nor  was  it  as  the  crown  debtor  could  not  have  recovered, 

filed  with  a  return  thereon,  until  after  issue  if  the  statute  had  been  pleadfed,  so  neither 

had  been  joined  in  the  action ;  for  .that  ac-  can  the  crown,  standing  in  the  same  situation 

cording  to  the  practice  of  the  Exchequer,  as  its  debtor.     Rex  v.  Morrall,  6  Price^  24« 

subsequent  writs  of  ca.  resp,,  issued  for  the  Manuel  on  Limitation,  117. 
same  cause  of  actibn,  were  to  be  deemed  re-        (S)  These  provisions  do  not  indude  a 

Jiewals  of  the  original  writ,  although  not  reversion  in  the  crown,  where  the  prior  estate 

actually  filed  when  tlie  subsequent  writs  were  has  been  granted  by  it,  and  by  its  gift  and 

issued.     FohiU  v.  ff^aUh^  1  Jones  Sl  Carey,  prorisioii  for  services,  and  which  therefore 

{Irish),  241.  cannot  be  barred  by  the  subject    84  Hen.  8. 

(S)  The  Statute  of  Limitations  (31  Jac.  c.  20.   s.  2.      I'ierkint  d.    Vovoe  v.   Sewell, 

1.  c.  16.)  may  be' pleaded  to  sl  scire  facias  1  W.  Black.  654, 
iasded  by  the  crown  against  the  drawer  of  a 
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€.16.  M.  16e2. 


As  against  all 
lienoDs  daim- 
ing  any  estata 
or  interest 
thereuiyby 
colour  of  any 
letters  patent, 
«r  grants  upon 
suggestion  of 
•concealment, 
wrongful  de- 
taining, &c., 
for  which  judg- 
ment hath  not 
or  shall  not  be 
given  for  the 
«crown  within 
eixty  years  be- 
fore the  com- 
<mencing  sudi 
suit. 


Sect.  2. 
In  what  cases 
the  rents  and 
profits  of  ma^ 
nors,  &c.,  shall 
be  deemed  to  be 
4luly  in  charge. 


filed,  ntoed^  or  commcDeed,  for  reeoTering  the  wne^  or  m  ntpcet  dineo(  vbi 

his  migeity,  or  loine  of  bis  progeiriton,  predeoenaoy  or  aseeiMi,  hdn  « «»• 

ceMors,  or  some  other  person  or  pertoiM,  bodies  politic  or  corporate,  br,  from,  9 

under  whom  his  migeaty,  his  heirs,  or  successors,  any  tfalDg  hath  or  liwfilf 

dsimeth,  or  shall  have  or  lawfully  claim,  in  the  said  manors^  lands,  taieffleMi, 

rents,  tiUies,  or  hereditaments,  by  force  of  any  right  or  title,  have  been  ordBl 

have  been  answered,  hj  virtue  of  any  such  right  or  title,  the  reots,  nnam, 

issues,  or  other  profits  diereof,  within  the  said  space  of  sixty  yean,  or  diatihe 

same  hsTe  or  shall  have  been  duly  in  chaifpe,  or  stood  mn/per  of  record  ii  •&» 

said,  within  the  said  space  of  sixty  years :  And  furtfaennore,  that  sO  ssdemy 

person  or  persons,  bodies  politic  and  corporate,  their  heiia  and  sucoeMi,  ad 

all  claiming  or  to  claim  by,  from,  or  under  them,  or  any  of  them,  for  sad  aeaad- 

ing  to  their  and  every  of  their  several  estates  and  interests  whidi  they  bves 

claim,  or  shall  or  may  have  or  claim  respectively,  shall,  for  ever  hereafter,  tpMj 

and  freely  have,  hold,  and  enjoy  all  such  manors,  lands,  tenements,  rents,  titfaa, 

and  hereditaments  (except  liberties  and  franchises)  as  ^ey  now  Inve,  dsim,  a 

enjoy,  or  hereafter  shall  or  may  have,  claim,  or  eigoy,  whereof  his  majesty,  ks 

progenitors,  predecessors  or  ancestors,  or  whereof  his  ni^esty,  his  hein  or » 

cessors,  or  he  or  they  by,  from,  or  under  whom  his  migesty,  his  heirs  or » 

oessoTS,  any  thing  bath  or  lawfully  daimeth,  or  shall  have  or  lawfully  diia,  a 

some  of  them,  by  force  of  some  right  or  tide  to  the  same,  have  not  or  ifaalia 

have  been  answered,  by  virtue  of  such  right  or  title,  the  rents,  revenun,  isBti 

or  profits  Ihereof,  within  the  space  of  sixty  years  next  before  the  filing,  ma^f 

•r  commendng  of  every  such  action,  bill,  ]^nt,  information,  commis8ioD,orciff 

«ait  or  proceeding  as  shall  at  any  time  or  times  hereafter  be  filed,  issued,  or  vm- 

menced  for  recovering  the  same,  or  in  respect  thereof,  nor  die  same  have  beta  v 

shall  have  been  duly  in  diarge,  or  stood  tyiaiiper  of  record  as  aforesaid,  withia  Ae 

said  space  of  rixty  years,  against  all  and  every  peraon  and  peraons,  their  hesit  ai 

assigns,  having,  claiming,  or  pretending  to  have,  or  who  shall  or  may  have,daii 

or  pretend  to  have  any  estate,  right,  tide,  interest,  claim,  or  demand  wfaatooevs^ 

of,  in,  or  to  the  aame,  by  force  or  colour  of  any  letters  patent  or  grants  vfm 

suggesdon  of  concealment  or  wrongful  detaining,  or  not  beii^  in  diaig^a 

defective  tides,  or  by,  from,  or  under  any  patentees  or  grantees,  or  any  lettai 

patents  or  grants,  upon  snggesdon  of  concealment  or  wrongful  detaining,  «■( 

being  in  charge,  or  defective  tides,  of  or  for  which  said  manors,  lands,  tenenoi^ 

rents,  tithes,  and  hereditaments,  or  any  of  them,  no  verdict,  judgment,  dtav, 

judicial  order  upon  hearing,  or  sentence  of  any  court,  now  standing  in  force,  bak 

been  had  or  given,  or  any  such  verdict,  judgment,  decree,  judicial  order  ^ 

hearing,  or  sentence  of  court,  shall  hereafter  be  had  or  given  in  any  scdao,  VD. 

plaint,  or  information,  in  any  of  his  mijesty's  courts  at  Westminster,  for  or  in  Ae 

name  of  the  king's  migesty,  or  any  of  Ms  ancestors,  progenitors,  predecetf^ 

heirs  or  suooessors,  or  of  any  of  the  said  patentees  or  grantees,  orfor  diara 

any  of  thdr  heirs  or  assigns,  widiin  die  space  of  sixty  years  next  befiie  ^ 

filing,  issuing,  or  commencing  of  every  such  action,  biU,  plaint,  informatum,  e*' 

mission,  or  other  suit  or  proceeding  aa  ahall  at  any  time  or  times  hereafter  be  flii 

issued,  or  commenced,  for  recovering  die  same,  or  in  respect  thereof  as  afoiiiiiil 

^'  Where  the  rents,  revenues,  issues,  or  profits  of  any  manors,  laodS)  fei^ 

roents,  tithes,  or  hereditaments,  are  or  shall  be  in  charge  hy,  to,  or  with  ^ 

auditor  ( 1 )  or  auditors,  or  other  proper  officer  or  officers  of  the  revenue,  sodi  rtfft 

revenues,  issues,  and  profits,  shall  be  held,  deemed*  and  taken  to  be  ddy  iad^^ 

within  the  meaning  and  intent  of  diia  act,  any  usage  or  custom  to  die  eoaai^ 

notwidiBtanding/* 


(1 )  Returns  by  auditors  in  their  accounts 
of  the  crown  revenue,  are  sufficient  proof  of 
the  subject-matter  having  been  kept  in  charge 
so  as  to  protect  the  claim  of  the  crown,  from 
this  act,  even  though  they  have  returned 
^  nihil**  and  no  claim  has  been  put  in  suit 
for  sixty  years.  AiL  Gen,  v.  EanUey(LeTd)f 
8  Price,  39.     And  the  same  rule  applies, 


where  the  retums  are  made  to  the  i"*JJJ 
for  auditing  the  public  necpaett;  ^^ 
returns  constitute  a  **  putting  ia  d*|^ 
even  though  nothing  has  been  "cn**" 
such  revenue,  nor  any  suit  or  prof«d»<»* 
its  rccoverv  within  sixty  jan,  J/t-  Gt^^ 
JfonKi^  8  Ibid.  7e.n. 
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'   "  Provided  always,  that  this  act,  or  any  thing  therein  contained,  shall  not  iextend  Stat.  9  Gnx  s. 

to  bar,  impeach,  or  hinder  his  majesty,  his  heirs  or  successors,  of,  for,  or  from  any  p«  i^  "•  ^--5. 

manors,  tenements,   rents,  tithes,  or  hereditaments,  whereof  any  reversion  or  . 

remainder  now  is  in  his  m^esty,  for  or  concerning  the  said  reversion  or  remain-  s^ct.  3. 

der ;  nor  of,  for,  or  from  any  reversion  or  remainder,  or  possibility  of  reversion  Cues  wherein 

or  remainder,  in  any  of  his  majesty's  progenitors,  or  predecessors,  or  ancestors,  reversions  or 

which  by  the  expiration,  end,  or  other  determination  of  any  limited  estate  of  fee  ^f  "Anders  m 

simple,  or  of  any  fee  tail,  or  other  particular  estate,  hath  or  ought  to  have  first  .^t^^!!!!.^^. 
t*  11  t  .  .  «_.».i_ii  \.     t         i*.      n  any  manor,  &c, 

fallen  or  become  in  possession,  or  which  shall  or  may,  or  ought  hereafter  first  to  g^e  not  liable 

fall  or  come  in  possession  within  the  space  of  sixty  years  next  before  the  filing,  to  be  impeached 

issuing,  or  commencing  of  any  such  action,  bill,  plaint,  information,  commission,  by  this  act. 

or  other  suit  or  proceeding  as  shall  at  any  time  or  times  hereafter  be  filed,  issued, 

or  commenced,  for  recovering  the  same,  or  in  respect  thereof;  nor  of,  for,  or  from  any 

right  or  title  first  accrued  or  grown  to  his  m^gesty,  or  any  of  his  progenitors,  pre- 

decessonf,  or  ancestors,  or  which  shall  first  accrue  or  grow  to  his  migesty,  or  any 

of  his  heirs  or  successors,  of,  in,  or  to  any  manors,  lands,  tenements,  rents,  tithes, 

or  hereditaments,  at  any  time  or  times  within. the  space  of  sixty  years  next  before 

the  filing(l)»  issuing,  or  commencing,  of  aaf  such  action,  hill,  plaint,  information, 

commission,  or  other  suit  or  proceeding  as  shall  at  any  time  or  times  hereafter  be 

filed,  issued,  or  commenced,  for  recovering  the  same,  or  in  respect  thereof,  and  not 

before," 

"^  Provided  also,  and  be  it  enacted  by  the  authority  of  the  present  parliament.  Sect  4. 

that  this  act,  or  any  thing  therein  contained,  shall  not  extend  to  any  manors,  lands,  Limitation  of 

tenements,  rents,  tithes>  or  hereditaments,  mentioned  to  be  granted  or  conveyed  by  ^  *^  ^^^ 

any  of  his  mijesty's  progenitors,  predecessors,  or  ancestors,  or  by  any  other  under  J^^^e^c^^,^ 

whom  his  miyesty  claimeth,  to  any  person  or  persons,  of  any  limited  estate  in  fee  of  g^^y  HmitMl 

simple,  or  of  any  estate  in  tail,  or  other  particular  estate,  which  several  estates  (if  estate,  &c. 

the  same  had  been  good  and  ^fectual  in  law)  have  or  ought  to  have  first  fidlen  or 

become  in  possession,  or  will  or  ought  first  to  fall  or  come  in  possession,  within 

the  space  of  sixty  years  next  before  the  filing,  issuing,  or  commencing,  of  any  such 

action,  hill,  plaint,  information,  commission,  or  other  suit  or  proceeding,  as  shall 

at  any  time  or  times  hereafter  be  filed,  issued,  or  commenced  for  recovering  the 

same,  or  in  respect  thereof  aa  aforesaid ;  nor  to  any  manors,  lands,  tenements, 

rents,  tithes,  or  hereditaments,  mentioned  to  be  granted  or  conveyed  by  any  of  bis 

majesty's  progenitors,  predecessors,  or  ancestors,  or  by  any  other  under  whom  his 

majesty  claimeth,  to  any  person  or  persons  in  fee  tdl,  or  other  particular  estate, 

-whereof  the  reversion  or  inheritance  (if  such  estate  tail,  or  other  particular  estate, 

had  been  good  and  effectual  in  law)  should  have  been  and  continued  in  his  migesty, 

or  any  of  his  progenitors,  predecessors,  or  ancestors,  or  shotdd  or  ought  hereafter  to 

he  and  continue  in  his  msgesty,  his  heirs  or  successors,  at  any  time  within  the 

space  of  sixty  years  next  before  the  filing,  issuing,  or  commencing  of  any  such 

action,  bill,  phdnt,  information,  commission,  or  other  suit  or  proceeding  as  shall 

at  any  time  or  times  hereafter  be  filed,  issued,  or  commenced,  for  recovering  the 

same,  or  in  respect  thereof,  ss  aforesaid." 

''  Provided  also,  and  be  it  enacted  by  the  authority  of  this  present  parliament.   Sect  5. 

aliat  an  and  singular  the  said  manors,  lands,  tenements,  and  hereditaments,  shall  at  '^^  "^d  ma- 

slII  times  hereafter  be  holden  of  his  mtgestyi  his  heiis,  and  successors,  and  of  other  P^f^  ^^  ^^J^ 

person  and  persons,  bodies  politic  and  corporate,  their  heirs  and  successors  respec  crown  upon  tbm 

tivdy,  by  the  same  tenures,  services,  fee  farms,  chief  rents,  heriots,  and  other  usual  tenures, 

duties,  to  all  intents  and  purposes,  as  the  same  should  or  ought  of  right  to  have  wrrices,  and 

been  holden,  if  the  estates,  ri^ts,  and  interests,  established  and  made  sure  by  this  duties. 

present  act,  had  been,  before  the  making  of  this  act,  firm,  good,  and  effectual 

in  law." 

''  Provided  also,  and  be  it  enacted,  that  where  any  fee  farm  rent,  or  other  rent  or  ^^^.7; 

ipents,  have  been  or  shall  be  answered  and  actually  paid  to  the  king's  majesty,  or  to  P^oriaions  for 

( 1 )  The  suing  out  process  is  the  com-  is  not  decisiTe  evidence  of  the  time  when  tho 
mencement  of  the  information  for  this  pur-  information  commeuced.  AU,  Gen,.  v« 
pose.     And  the  memorandum  on  the  record    Brownj  Forrest,  lia 
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8tat.  9  6io.  5. 

C.16.  S1.7.&I0. 

tbeMcuilog 
to  the  crown 
Mich  fee  farm  or 
other  rents,  &c.y 
as  IniTebeen 
paid  witbiD  a 
limited  time. 


Sect  10. 
Provision  de- 
claring what 
shall  or  shall 
not  be  deemed 
a  putting  in 
dtarge,  stand- 
ing intuper,  or 
taking  or 
answering  by 
or  to  the  crown, 
&c. 


knj  of  hit  predeeettarsj  hein,  or  meoemofn,  within  the  space  of  nxtj  yem  oat 
before  an  action,  bill,  plaint,  information,  commiaaion,  or  other  suit  or  prooee£^ 
shall  at  any  time  or  times  hereafker  be  filed,  issued,  or  commenced,  for  neona^ 
the  same,  or.  in  respect  thereof,  out  of  any  manors,  lands,  tenements,  or  herediti- 
ments,  of  which  manors,  lands,  tenements,  or  hereditaments,  tfaeertate^ri{^ti,<ir 
interests,  being  defective,  are  estaUished  and  made  sore  by  this  present  ad,  tbt 
the  king's  migesty,  his  heirs  and  successors,  shall  finom  hcaicefordi  for  erer  hm, 
hold,  and  enjoy  the  said  rents,  and  arrearages  thereof,  in  such  manner  and  fam, 
and  as  fully  and  amply,  as  the  same  are  or  were  ei^oyed  at  any  time  within  the 
said  space  of  sixty  years.** 

"  Provided  always,  and  be  it  enacted  by  the  anthority  of  this  piesent  psriimnit, 
that  no  putting  in  charge  (1),  nor  standing  inwpery  nor  taking  or  answering  tlir 
farm  rents,  revenues,  or  profits  of  any  of  the  said  manors,  lands,  tenements^  or 
hereditaments,  by  force,  colour,  or  pretext  of  any  letters  patent  or  grsoti  d 
concealments,  or  defective  titles,  or  of  manon,  lands,  tenemenu,  or  heredinmatty 
out  of  charge,  or  by  force,  colour,  or  pretext  of  any  inquiaitions,  preaentDieoii 
by  or  by  reason  of  any  commiaaion  or  other  authority  to  find  out  concesfaneoii, 
defective  titlea,  or  lands,  tenements,  or  hereditaments  out  of  diarge,  abifl  be 
deemed,  construed,  or  taken  to  be  a  putting  in  charge,  standing  intuferj  or 
taking  or  anawering  the  farm  rents,  revenues,  or  profits,  by  or  to  his  majesty,  or 
any  of  bis  progenitors  or  predecessors,  heirs  or  successors ;  unless  therenpon  aidi 
manors,  lands,  tenements,  or  hereditaments,  have  beoi  or  shall  be,  upon  smk 
information  or  auit,  on  the  behalf  of  his  migesty,  or  some  of  his  progemtonor 
predecessors,  heirs  or  ^successors,  upon  a  lawful  verdict  given  or  to  be  gira,  or 
demurrer  in  law  adjudged,  or  upon  a  hearing,  ordered  or  decreed  &r  ba 
migesty,  or  some  of  his  progenitors  or  predecessors,  heirs,  or  successors,  or  of  eooe 
of  them,  within  the  space  of  sixty  years  next  before  the  filing,  issuing,  or  cm- 
mencing  of  every  such  action,  bill,  plunt,  information,  commission,  or  otiwr  nt 
or  proceeding,  as  shall  at  any  time  or  times  hereafter  be  filed,  issued,  or  cob- 
menced,  for  recovering  the  same,  or  in  respect  thereof,  as  afcMresaid." 


Stat.  32  Gio. 
3.  C.58.  ss.  1 
&2. 


Sect  1. 
Preamble. 


From  the  1st 
day  of  Trinity 
Term,  1793, 
defendants  to 
informations  in 
the  nature  of 
pi»o  vjarrantOf 
for  the  exercise 
of  any  oflSce, 
•may  plead  the 
holding  of  it 
six  years  or 
more,  &c. 


23.  Stat.  82  Geo.  S.  c  58.  ss.  1  &  2. 

''  An  Act  for  the  Amendment  of  the  Law  in  Proceedings  upon  Informaik»  > 

nature  of  Quo  Warranto" 

Whereas  it  would  greatly  tend  to  secure  the  freedom  of  election,  and  the  qnie^ 
tranquillity,  and  good  order  of  cities,  boroughs,  and  towns  corporate,  if  a  oertiii 
reasonable  limitation  of  time  should  be  by  law  established,  beyond  whidi  tf 
member  or  officer  of  any  city,  borough,  or  town  corporate  should  be  disturbed 
in  the  enjoyment  or  exercise  of  his  office  or  franchise  which  he  should  hiw 
held  and  enjoyed  for  such  time,  be  it  enacted,  that  from  and  afber  the  1st  ihj 
of  Trinity  Term  in  the  year  1793,  it  shall  and  may  be  lawful  for  the  defendut 
or  defendants  to  any  information  in  the  nature  of  a  quo  wirrant4iy  for  the 
exercise  of  any  office  or  franchise  in  any  city,  borough,  or  town  CQiponle, 
whether  exhibited  with  leave  of  the  court,  or  by  his  migesty *s  attorney  pooAf 
or  other  officer  of  the  crown  on  behalf  of  his  migesty,  by  virtue  of  any  lopl 
prerogative  or  otherwise,  and  each  and  every  of  them  severally  and  respectiTelf 
to  plead,  that  he  or  they  had  first  actually  taken  upon  thenuelves,  w  held  or 
executed  the  office  or  franchise  which  is  the  subject  of  such  infbnnatioo,  flx 
years  or  more  before  the  exhibiting  (2)  of  such  information,  such  six  yean  to  be 
reckoned  and  computed  from  the  day  on  which  auch  defendant  so  pksding,  w 
actually  admitted  and  sworn  into  such  office  or  franchise ;  which  pies  ^ 
and  may  be  pleaded  either  singly,  or  together,  with  and  besides  sudtpltts*^ 


(1)  AU,  Gen,  ▼.  Eardley  (Lord),  8  Pricey    next  before  the  time  when  the  rule  ^  ^ 
^3.     SE.  &Y.  986.     3  Inst.  189.  information  was  made  ahsoloce.    Ak  >* 

'  (2)  This  has  been  held  to  mean  six  years     Stdies.  2  M.  &  S.  71. 
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or  they  might  liave  lawfully  pleaded  hefore  the  passiBg'  of  ihi»  act,  or  such  9tat.3SGxo.s. 

several  pleas  as  the  court  on  motion  shaU  allow."  c.58.  ss.  1&2, 

''  Provided  always  and  he  it  enacted,  that  in  every  such  case  the  prosecutor  of  g^^  2. 

such  information  may  reply  to  such  plea,  any  forfeiture,  surrender,  or  avoid-  Forfeiture  of 

anoe  by  the  defendant  of  such  office  or  franchise  happening  within  six  years  office  within 

before  the  exhibition  of  such  information,  whereon  the  defendant  may  take  nz  years  before 

iasne "  infomiation, 

*  may  be  replied 

to  such  plea. 

24.  Stat.  53  Geo.  3.  c.  127-  s.  5.  g^^^,  53  OxcS. 


**  An  Act  for  the  better  Reffulatum  0/  Ucelesiastioal  Courts  in  England,  and  for 
the  more  easy  Recovery  of  Church  Rates  and  Tithes  " 


0.127.  S.5. 


''  No  action  shall  be  brought  for  the  recovery  of  any  penalty  for  the  not  setting   Sect  5. 
out  tithes,  nor  any  suit  instituted  in  any  court  of  equity,  or  in  any  ecclesiastical   ^l?'****^"-^ 
court,  to  recover  the  value  of  any  tithes,  unless  such  action  shall  be  brought  w^^^****^^ 
or  such   suit  commenced  within  six   years  tom  the  time  when  such  tithes 
became  due."  (1) 

25.  Stat.  53  Geo.  3.  c.  141.  ss.  2.  &  10.  Stat.  5SGio.S. 

C.141. 1S.2.& 

**  An  Act  to  repeal  an  Act  of  the  Seventeenth  Year  of  the  Reign  of  his  present   ^^ 
Majesty,  intituled  *  An  Act  for  registering  the  Grants  of  Life  Annuities,  and 
for  the  better  Protection  of  Infants  against  such  Grants,  and  to  substitute 
other  Provisions  in  lieu  thereof  "     [U  July,  1813.] 

"  Within  thirty  days  after  the  execution  of  every  deed,  bond,  instrument.    Sect  2. 
or  other  assurance,  whereby  any  annuity  or  rent  charge  shall,  from  and  after  the   '^°"|'{]S*^  ^^* 
passing  of  this  act,  be  granted,  for  one  or  more  life  or  lives,  or  for  any  term  of  (^hTncery* 
years  or  greater  estate  determinable  on  one  or  more  life  or  lives,  a  memorial  of 
the  date  of  every  such  deed,  bond,  instrument,  or  other  assurance,  of  the  names 
of  all  the  parties  and  of  all  the  witnesses  thereto,  and  of  the  person  or  persons  for 
whose  life  or  lives  such  annuity  or  rent  charge  shall  be  granted,  and  of  the 
person  or  persons  by  whom  the  same  is  to  be  beneficially  received,  the  pecuniary 
consideration  or  considerations  for  granting  the  same,  and  the  annual  sum  or 
sums  to  be  paid,  shall  be  enrolled  in  the  high  court  of  Chancery,  in  the  form  or ' 
to  the  effect  following,  with  such  alterations  therein  as  the  nature  and  circum- 
stances of  any  particular  case  may  reasonably  require  (the  form  qf  the  schedule 
then  foOofcs),  otherwise  every  such  deed,  bopd,  instrument,  or  other  assurance, 
shall  be  null  and  void  to  all  intents  and  purposes." 

"  This  act  shall  not  extend  to  Scotland  or  Ireland,  nor  to  any  annuity  or  rent  Sect  10. 
chaige  given  by  will  or  by  marriage  settlement,  or  for  the  advancement  of  a  child,   Pn>viao  for 
nor  to  any  annuity  or  rent  charge  secured  upon  freehold  or  copyhold  or  cus-   |f^   ^"^ 
tomary  lands  in  Great  Britain  or  Ireland,  or  in  any  of  his  majesty's  possessions  annuities 
beyond  the  seas,  of  equal  or  greater  annual  value  than  the  said  annuity,  over  and  granted  by  wiU» 
above  any  other  annuity,  and  the  interest  of  any  principal  sum  charged  or  secured  &c. 
thereon,  of  which  the  grantee  had  notice  at  the  time  of  the  grant,  whereof  the 
grantor  is  seised  in  fee  simple  or  fee  tail  in  possession,  or  the  fee  simple  whereof 
in  possession  the  grantor  is  enabled  to  charge  at  the  time  of  the  grant,  or  secured 
hy  the  actual  transfer  of  stock  in  any  of  the  public  ftmds,  the  dividends  whereof 
are  of  equal  or  greater  annual  value  than  the  said  annuity ;  nor  to  any  voluntary 
annuity  or  rent  charge  granted  without  regard  to  pecuniary  consideration  or 

(I)  In  equity,  an  account  of  tithes  will  the  equity  side  of  the  Escheqoer  it  referred 

only  be  decreed  for  six  years.     CoUhu  v.  only  to  the  filing  of  the  bill.     S  Eagle  on 

Jtrcher^    1  Russ.  &  M.  284.     Ouchetter  v.  Titlies,   372.     Carleton  v.  BrighhoeU,  2   P. 

Sheldon^  T.  &  R.  245.     Garrard  t.  SchoUar,  Wme.  462.     York  (Archbishop  of)  v.  StafUe- 

SGwill.    1045.     In  Chancery  it  is  carried  ion  (Sir  M.),  2  Atk.    136.     JSeU  v,  Urad; 

.down  to  the  roaster's  report,  but  formerly  on  3  ibid.  590. 
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Br  At.  5S 
cMl, 


Stat.  9  Geo.  4. 
€•14.  St.  1—4. 


8. 


dm^ 


S6.  Stat.  9  Gao.  4.  o.  14.  n.  1^4.  8. 

"  An  Aei  /hr  rmderinf  a  WriUm  Mimfirandum  iMOMrary  fo  tte 

eerUUn  Fromiiet  and  Engagements/' 


Sect  1. 
Englith  act, 
^1  Jac.  1.  c.  16. 


''  Whereas  by  an  act  passed  in  Engknd  in  the  twenty-fint  year  of  the  leign  of 
King  James  the  Firsts  it  was^  among  other  thingis,  enacted,  that  all  actioas  (1)  of 
account  and  upon  the  caae^  other  tfian  sach  acoomita  as  ooneent  the  tnk  d 
roerdiandiae  between  merchant  and  merchant,  their  factors  or  8emnti(?), 
an  actions  of  debt  grounded  upon  any  lending  or  contract  without  vpecialty,  iid 
all  actions  of  debt  for  arrearages  of  rent»  should  be  commenced  within  tbree  jen 
after  the  end  of  the  then  present  session  of  parliament,  or  within  six  jttn  not 
after  the  cause  of  such  actions  or  suit  and  not  after;  and  whereas  a  nnik 
enactment  is  contained  in  an  act  passed  in  Ireland  in  the  tenth  year  of  die  nip 
of  King  Charles  the  First ;  and  whereas  various  questions  have  arisen  in  sctMi 
founded  on  simple  contract,  as  to  the  proof  and  effect  of  acknowIedgmeiiti(3) 
and  promises  offered  in  evidence  for  the  purpose  of  taking  eases  oat  of  tk 
operation  of  the  said  enactments,  and  it  is  expedient  to  prevent  sudi  qnatMs, 
and  to  make  provision  for  giving  effect  to  the  said  enactments  snd  to  tbe 
mtention  thereof^  be  it  therefore  enacted  by  the  king's  moat  excellent  m^, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  tempoid  n^ 
commons  in  this  present  parliament  assembled,  and  by  the  authority  of  die  am, 
that  in  actions  of  debt  or  upon  the  case,  grounded  upon  any  simple  eontnct,  w 
acknowledgment  (4)  or  promise  (5)  by  words  only,  shall  be  deemed  snffide&t  evi- 
tbe  case,  no  ae-   dence  (6)  of  a  new  or  continuing  contract  (7)i  whereby  to  take  any  esse  out  tf 


In  actiont  of 
dflbtor  upon 


(1)  In  caactariting  under theaestatutes.and 
wbicfa  ar«  uncoiuiectiid  with  sut  S  &  4  Will.  4. 
c.  27.,  which  regards  interecto  in  land,  tbe  re- 
medy by  action  or  of  Mt-off  is  alone  afiecled, 
and  the  right  remains  (vide  Hunt  v.  Bum^ 
S  Salk.  4^J. ) ;  but  if  tbe  right  be  releaaed, 
then  the  remedy  falls  also. 

(3)  **  It  18  not  that  defendant  may  not 
plead  the  statute  in  all  cases,  where  the  ac- 
count is  closed  and  concluded  between  tbe 
parties,  and  the  dealing  and  transaction  orer. 
It  was  not  the  meaning  to  hinder  that;  l]t||t  it 
WHS  to  prevent  dividing  the  account  between 
merchants,  where  it  was  a  running  account, 
when*  perhaps,  part  might  have  begun  long 
before  and  the  account  never  settled;  and, 
perhaps,  there  might  have  been  dealings  and 
transactions  within  the  time  of  the  statute." 
Per  Lord  Uaidwicke  in  fFeffbrd  v.  Uddei, 
S  Yes.  sen.  40CX  Cases  within  the  exception  do 
not  appear  to  want  a  new  or  continuing  cor>- 
tract,  and  therefore  are  not  governed  by  stat. 
9  Ceo,  4.  c.  14.  s.  1.  Wilkinson  on  Limit- 
ation, 35. 

(S)  Tbe  construction  of  a  doubtftil  docu- 
ment given  in  evidence  to  defeat  the  Statute 
of  Limitations  is  for  the  court,  and  not  for 
the  jury.  If  it  be  explained  by  extrinsic 
facts,  they  are  for  the  opinion  of  the  jury. 
MotreU  v.  Frith  (Clerk),  3  M.  &  W.  403. 
a  C  &  P.  246.  Brown  v.  Bnmn,  3  Jur.  355. 
Snook  V.  Mean,  5  Price,  636. 

(4)  Janes  ▼.  Byder,  4  M.  &  W.  33. 

(5)  A  verbal  acknowledgment  by  tbe 
debtor,  within  six  years,  of  the  part  payment 
of  a  debty  is  not  sufficient  to  take  tlie  case 


out  of  the  Statute  of  linaitatiooi.    ih^ 
V.  (TNeU^  7  M.  &  W.  531. 

(6)  Tlie  debtor  must  be  darned  U 
direct  terms  with  tlie  debt,  WMpfffi^l^ 
iary,  3  D.  &  Ad.  399.  JTennett  v.  J0- 
banJt,  8  Bing.  38.,  et  vide  J/arim  v.  Kat^ 
1  N.  &  M.  481.  A  oondilional  (7)sMr«. 
Anorl,  6  B.  &  C.  60S.)  or  qualiiicd prssiK 
mu«t  be  declared  on  as  such  {Sagdim  v.  ^ 
Kams,  7  Bing.  I6S.)  ;  a  promise  to  psjoar 
be  inferred  from  a  general  acknowlrdfiMi^ 
Eoutledge  v.  Bamtay,  3  N.  &  P.  319. 

(7)  In  Buriey  v.  Scott  (3M.  &  B-  9&) 
Lord  Tenterden  observed,  «<  It  b  now  srttM 
that  a  mere  acknowledgment  of  the  tuboa- 
ence  of  tbe  debt,  unless  eoupled  villi  ^ 
amounting  to  evidence  of  a  promiae  to  pifi 
is  not  sufficient  to  taka  the  case  out  cf  lb 
Sutttts  of  Limitations.''    Vide  eciam  Gft» 

>a  ▼.  GtrtffeAmr,  3  Y.  &  C  663.  ButvlxR 
A.  had  owed  money  to  B*  for  hsy  for  n"* 
than  six  years,  and  vrithin  six  years  tdd  t» 
B.,  "You  use  spiriu;  why  not  hste  thea 
of  me  as  long  as  I  owe  you  money  kr  In;* 
If  it  were  ever  so  little,  it  vrould  be  s  ««f  a 
lessen  the  debt :  **  and  B.  said  be  would  la** 
a  gallon  at  ISs. ;  and  A.  went  faooc.  iv 
sent  a  gallon  of  gin  to  B. : — It  was  baldes,  ia 
an  acUon  by  B.  for  tbe  price  of  the  hsy,  (oke 
sufficient  to  take  the  case  out  of  stst  9  Gi^ 
4.  c.  14.  Hooper  v.  Stepkenh  7  C.  ft  f • 
260. 

»•  I  vrish  I  could  comply  wnb  year  *•• 
quest,  for  I  am  very  wretched  on  accoasi* 
your  account  not  being  paid ;  tbrtv  a  > 
prospect  of  an  abundant  karvcst,  whidi  b^ 
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the  opention  of  the  said  enactmente  or  ether  oi  diein^  or  to  deprive  any  party  of  Stat.  9  Gb<x4. 
the  benefit  thereof  (1),  imkftt  aach  acknowledgment  or  profBi8e(2)  shall  be      c.14.  s.  I. 
made  or  contained  by  or  in  some  writing  (8),  to  be  signed  by  the  party  charge-  /      j~j 
able  thereby;  and  diat  where  there  ahall  be  two  or  more  joint  eontractorg,  or  bhUrbed^mriHl 
executors  or  adminiatratora  of  any  contractor,  no  such  joint  contractor,  executor,  sufficient  unless 
or  administrator,  ahall  loae  the  benefit  of  the  said  enactments  or  either  of  them,  it  be  in  writing, 
so  aa  to  be  chargeable  in  respect  or  by  reason  only  of  any  written  acknow-  <"^  by  part 
ledgmeot  or  promise  made  and  s^ed  by  any  other  or  odiera  of  them  (4):  P*y™«°^ 

Joint  con- 

*  tractors, 

turn  into  a  goodly  sum, and  considerably  re-  knovledgment  of  the  debt,  and  they  having 

duce  your  sccount ;  if  it  does  not,  the  con-  found  that  it  was :  —  It  was  held,  that  there 

oem  must  be  broken  up  to  meet  it :  ray  hope  was  no  ground  for  a  nonsuit,  for  that  the 

is,  that  out  of  the  present  harvest  you  will  acknowl«]gnicnt   was    uncoaditional,    and 

be  paid : "  —  was  held  to  be  a  suflScient  ac-  that  the  jury,  if  it  was  a  question  ibr  them, 

knowkdgment  to  renew  a  debt  barred  by  had  decided  it  rightly,     iodton.  v.  Hiack^ 

staL  9  Gea  4.  c.  14.     Bird  t.  GammoHy  3  8  A.  &  £.  225.  n.      Qi«nv,  Whether  the 

Bing.  N.  C.  883.   St.  John  t.  Browton,  2  Jur.  plaintiff  was  entitled  to  more  than  nominal 

413.  damages ;  and  whether  the  effKt  of  the  ae- 

( 1 )  The  Insolvent  Act  (52  Geo.  3.  c.  165*  koowledgment  was  a  question  for  the  ccmrt  or 
a.  54.),  by  which  a  right  is  reserved  to  creditors  jury?   Ilud. 

to  obtain  payment  out  of  the  future  effects  of        The  acknowledgment  in  writing,  to  take  a 

tbe  insolvent,  does  not  prevent  the  operation  case  out  of  the  Statute  of  Limitations,  must 

of  the  Statute  of  Limitations.     Brovming  v.  either  amount  to  a  distinct  promise  to  pay,  or 

^xruy  5  M.  &  W.  1 17.  to  a  distinct  acknowledgment  that  the  sum  is 

(2)  Where  parties  have  pleaded  in  abate>  due :  -*  But,  there  is  some  doabt,  whether  a 
ment  for  the  non  joinder  of  a  defendant,  the  letter  written  by  the  defendant  be  or  be  not  a 
court  of  Queen*s  Bench  will  not  set  aude  the  sufficient  acknowledgment  for  this  purpose ;. 
plea,  or  allow  the  writ  to  be  amended,  on  the  and  till  that  point  is  settled,  the  learned  judge 
ground,  that  the  plaintiff  ia  barred  by  the  will,  to  save  the  parties  expense,  express  hi» 
Statute  of  Ltmitations  from  bringing  a  fresh  own  opinion  with  respect  to  the  document, 
action ;  and,  on  motion  for  such  amendment,  and  also  leave  it  to  tbe  jury.  Bucket  v, 
tbe  court  refused  to  enter  upon  the  considt^*  Churchy  9  C.  &  P.  209.  Mountstephen  v. 
■tion  of  facts  suted  on  affidavit  to  shew  an  Brooke^  3  B.  &  A.  141. 

equitable  claim  to  the  indulgence.     RobertM  (4)    In    Dou^lat   v.  Forrett    (4    Bing. 

V.  Bote,  6  A.  &£.  778.  686.      1  M.  &   P.  663),   an    action    wa» 

(3)  A  promise  in  writing  to  pay  "  the  be-  brought  against  an  executor  on  a  Scotch 
laiice  "  due  b  enough,  under  stat.  9  Geo.  4.  c.  judgment,  recovered  acainst  his  testator. 
14.,  to  uke  a  case  out  of  the  Statute  of  Limi-  Tbe  defendant,  after  pleading  the  general 
tecions,  although  the  writing  does  not  express  issuey  pleaded,  that  the  plaintiff's  cause  of 
slie  amount  uf  the  balance.  But  if  the  whole  action  did  not  accrue  within  six  years  before 
evidence  be  proof  of  the  writing,  and  of  the  the  commencement  of  the  suit :  to  this  there 
originalcauseof  action,  the  plaintiff  can  only  was  a  replication,  that  tbe  deceased,  at  the 
recover  nominal  damages.  Dickkuon  v.  Hat-  time  the  action  accrued,  was  beyoud  seas,. 
fieidf  1  M.  &  Rob.  141.  Tbe  following  and  remained  there  till  he  died,  and  that  the 
letter  from  the  defendant  to  the  plaintiff's  plaintiff  sued  out  his  writ  against  the  de- 
attorney  was  held  nut  to  be  a  sufficient  ac-  fendant  within  six  years  af^er  he  first  took 
kuowledgment  of  a  debt  to  take  the  case  out  upon  himself  the  burthen  and  execution  of 
of  tbe  Statute  of  Limitations: — '*  Since  the  the  will:  —  It  was  hoiden,  that  this  repli- 
vecelpt  of  your  letter  (and,  indeed,  for  some  cation  was  a  good  answer  to  the  plea,  the 
tone  previously),  I  have  been  in  almost  daily  court  being  of  opim'on,  tliat  although  the 
expectation  of  being  enabled  to  give  a  satis-  injury  of  which  the  plaintiff  complained  had 
fjBctory  reply  to  your  application  respecting  existed  more  than  six  years,  yet  he  had  no 
tbe  demand  of  Messrs.  M.  against  me.  I  **  cause  of  action,'*  untU  tliere  was  some 
propose  being  in  Oxford  to-morrow,  when  I  person  witliio  the  realm  against  whom  the 
■rill  call  upon  you  on  the  matter."  jHforreUy,  action  could  be  brought;  and  tliat,  as  the 
Frith CClerk)fSM,&yr.403.  8C.&P.246.  deceased  never  was  in  England  after  the 
I  naj*um/»i^  on  a  bill  of  exchange,  a  letter  was  cause  of  action  accrued  against  him,  there 
produced,  to  take  the  case  out  of  the  Statute  was  no  person  in  England  against  whom  the 
ftTl^imitations,  from  the  defendantto  the  plain-  plaintiff  could  proceed,  until  the  defendant 
iff^stating.thattheplaintiffshould  be  informed  took  upon  him  the  execution  of  the  will, 
anmediately  it  was  settled^  how  the  defendant's  But  it  is  no  answer  to  a  plea  of  the  Statute 
i01sirs  ahould  be  arranged,  and  adding,  **  Yomr  of  limitations,  that  after  the  cause  of  action 
iccount  ia  quite  correct,  and  O !  that  I  were  accrued,  and  after  tbe  statute  had  begun  to 
Mvw  going  to  inclose  the  amount."  No  nii>,  the  del>tor,  within  the  mx  yean,  died, 
isncnint  of  debt  was  stated,  and  no  proof  was  and  that  (by  reason  of  litigation  as  to  the 
pwetiy  from  the  letter  or  otherwise,  to  what  right  to  probate)  an  executor  of  his  will  waa 
locoiint  the  letter  referred,  nor-whether  the  not  appointed,  until  after  the  expiration  of 
etter  ^plied  to  the  bill.  It  being  left  to  the  the  six  years,  and  that  the  plaintiff  sued  such 
arj»  whether  this  was  an  unconditional  ac«  executor  within  a  reasonable  time  after  the 
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Stat.  9  Geo.  4.  provided  always,  that  nothing  herein  contained  shall  alter  or  take  any,  or 
c.  14.  8S.  1— s.  lessen  the  effect  of  any  payment  (1)  of  any  principal  or  interest  (2)  made  by  ay 

person  whatsoever :  provided  also,  that  in  actions  to  he  oommenc^  tffioA  tn 
Proviso  for  th«  or  more  snch  joint  contractors,  or  executors  or  administrators,  if  it  shall  ^por 
cmM  of  joint  ^t  the  trial  or  otherwise,  that  the  plaintiff,  though  harred  hy  either  of  the  «i 
contnctors.         recited  acts,  or  this  act,  as  to  one  or  more  of  such  joint  contractors,  or  exetaton 

or  administrators,  shall  neverthdess  he  entitled  to  recover  against  any  other  cr 
others  of  the  defendants,  by  virtue  of  a  new  acknowledgment,  or  promue,  or 
otherwise,  judgment  nyiy  he  given  and  costs  allowed  for  the  phuntiff  as  to  ndi 
defendant  or  defendants  against  whom  he  shall  recover,  and  for  the  other  defend- 
ant or  defendants  against  the  plaintiff.*' 
Sect.  2.  *'  If  any  defendant  or  defendants,  in  any  action  on  any  simpk  oo&tnct,  «bil 

Pleas  in  abate-    plead  any  matter  in  abatement,  to  the  effect,  that  any  other  person  or  pena 
ment.  ought  to  be  jointly  sued,  and  issue  be  joined  on  such  plea ;  and  it  shaH  ippor 

at  the  trial,  that  the  action  could  not,  by  reason  of  tlie[said  recited  acts  or  of  da 

act,  or  of  either  of  them,  be  maintained  against  the  other  person  or  peiw 

named  in  such  plea,  or  any  of  them,  the  issue  joined  on  such  plea,  dull  k 

found  against  the  party  pleading  the  same." 

Sect  3.  <'  No  indorsement  or  memorandum  of  any 'payment  written  or  made  after  He 

Indonements      ^me  appointed  for  this  act  to  take  efibct  upon  any  promissory  note,  hifl  rf 

o  psjrnunt         exchange,  or  other  writing,  by  or  on  the  behalf  of  Ae  party  to  whom  sA 

payment' shall  be  made,  shall  be  deemed  sufficient  proof  of  such  payment,  as  ' 
to  take  the  case  out  of  the  operation  of  either  of  the  said  statutes."  (3) 

probate  granted ;  for,  as  soon  as  there  u  a  the    adminisuator   of    B.,  the  deAate 

cause  of  action,  a  plaintiff  that  can  sue  and  pleaded,  that  the  caute  of  actios  did  at 

a  defendant  that  can  be  sued  in  England,  accrue  within  six  yean,    upon  viucb  ftt 

from  that  time  the  date  of  six  years  begins  to  plaintiff  took  issue  :    the  plsintiff  pnn4 

run ;  and  when  the  statute  once  begins  to  that  within  six  years^  and  during  the  fibw 

run,  it  must  continue  to  run.     Bhodet  t.  of  B.,  A.  made  a  paymentonaccoaatt'^ 

Smelhurttt  4  M.  &  W.  42.,  affirmed  in  the  note  t    B.  afterwards  died :— It  w»  ML 

Exchequer    Chamber,  6  ibid»  35 1.    Freake  that  such  payment  operated  as  a  new  pnai* 

V.   CranefeUU,  S  M.  &  C.  499.     Williams  by  B.  to  pay,  according  to  the  nature  of  ^ 

on  Executors,  1531.  instrument,  and  that  his  admimrtnttrw 

(1 )  Payment  by  one  of  two  or  more  joint  liable  on  the  note.  Accordingly  it  vshU 
debtors  is  a  payment  by  all  ( Whitcomb  in  the  late  case  of  ChmnneU  ▼.  iMcAfci* 
▼.  JFhUing,  Doug.  651.);  and  if  the  (5  M.  &  W.  494.),  that  payment  of  ii- 
debtor  give  as  security  a  note  of  himself  and  terest  by  one  of  the  makers  of  a  joiit  ^ 
another,  A.,  a  payment  on  behalf  of  B. ,  after  several  promissory  note,  though  vuik  v» 
the  statute  has  begun  to  run,  revives  the  debt  than  six  years  after  it  became  due,  is  ^' 
as  against  A.  also.     Exp.  IFoodman  v.  Tur»  iicient  to  take  the  case  out  of  the  Stattieif 

^  ner,  S  Mont.  &  Ayr.  609.     A  written  paper  Limitations  as  against  the  other  miUr.  B< 

containing  a  statement  of  mutual  accounts  where  an  action  is  brought  agsiatt  tk  cs* 

between  a  creditor  and  debtor*  by  whom  it  ecutor  of  a  deceased  (xwtractor,  a  peT"^ 

was  signed,  is  evidence  of  payment,  and  by  a  surviving  joint  contractor,  nwde  lAr 

must  be  pleaded  as  such,  and  not  by  way  of  the  death  of  the  testator,  will  not  tik«  Ai 

set-off.     Sinclair  v.  Baggaley,  4  M.  &  W.  case  out  of  the  statute.     AdtiM  v.  3^ 

SIS.      2  Jur.  68.3.      Tb^  words  "settled,  gold^  2  B.&  C.S3.   Williams  on  EieesM 

Samuel  Hughes,"  at  the  foot  of  a  bill  of  1530. 

parcels,    import  a  receipt  or    acquittance        (3)  The   court  will   allow  a  jsdgtfS 

(Rex  V.  Martin^  7  C.  &  P.  549.) ;  and  such  more  than  twenty  years  old  to  be  rtnm 

a  payment  as  is  here  intended,  may  be  made  against  the  cc^Esor,  although  there  b«  btf 

by  a  transfer  of  stock.      Breton  v.  Cope^  no  actual  payment  of  interest  or  prooeeAl 

Peake*s  N.  P.  C.  43.  taken,  if  it  appear,  that  the  cognisar  vs^ 

(2)  Payment  of  interest  by  one  of  the  person  beneficially  entitled  to  the  iuiac 
makers  of  a  joint  and  several  prominory  within  twenty  years.  And  if  the  te^ 
note,  takes  the  case  out  of  the  Statutes  be  an  insolvent,  the  judgment  may  be  ^ 
of  Itimttation,  in  the  same  manner  as  vived  against  his  aasigneei,  ahhoagh  't  k« 
before  stat  9  Geo.  4.  c.  14.  Chippindale  v.  not  been  redocketted  under  slat  9  G»i 
ThwnUm,  M.  &  M.  411.  WyaU  v.  HodsWf  c.  35.  Such  an  applicatioo  will  be  ptt^ 
8  Bing.  309.,  vide  Peate  v.  Hint,  10  B.  &  on  the  affidavit  of  the  eatm  f»  fri^*^ 
C  1 22.  nisor  himself  (an  insolvent),  though  o|V^ 

In  Burleigh  v.  SloU  (8  B.  &  C.  36.),  which  by  his  assignee,  provided  the  court  are  tti^ 

was  an  action  upon  a  joint  and  several  pro-  fied  that  his  trustees  asaeot.    BiBem  t.  m^ 

roissory  note  of  A.  and  B.,  the  Utter  being  nerfy,  I  Jebb  &  Symes  (Irish),  579. 
a  mere  surety,  brought  by  the  payee  against 
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"  That  the  said  recited  acts  and  this  act^  shall  be  deemed  and  taken  to  apply  to  Stat.  9.  Gxo.4. 

the  case  of  any  debt  on  simple  contract  alleged  by  way  of  set-off  (1),  on  the  g-  ^^-ss.  4&8, 

part  of  any  defendant^  either  by  plea,  notice  (2),  or  otherwise."  5^^  4^ 

"  No  memorandum  {S),  or  other  writing  made  necessary  by  this  act,  shall  be  Simple  contract 

deemed  to  be  an  agreement  within  the  meaning  of  any  statute  (4),  relating  to  debu  alleged 

the  duties  of  stamps."  *>y  ^»y  «^  «*- 

ovu 

Sect.  8. 
27*  Stat.  2  Will.  4.  0.  39*  s*  10.  Memorandums 

exempted  from 
'*  An  Act  for  Uniformity '0/  Process  in  personal  Actions  in  his  Majesty's  Courts  stamps. 

of  Law  at  Westminster"  Stat.  2  Will.  4. 

c.  39.  8. 10. 
^'  No  writ  issued  by  authority  of  this  act  shall  be  in  force  for  more  than  four   puration  of 
calendar  months  from  the  day  of  the  date  thereof,  including  the  day  of  such  writs. 
date ;  but  every  writ  of  summons  and  capias  may  be  continued  by  alias  and   Sect.  10. 
pluries,  as  the  case  may  require,  if  any  defendant  therein  named,  may  not  have   Proviso  as  to 
been  arrested  thereon  or  served  therewith:  provided  always,  that  no  first  writ   Statute  of 
shall  he  available  to  prevent  the  operation  of  any  statute  whereby  the  time  for  Limitations. 
the  commencement  of  the  action  may  be  limited,  unless  the  defendant  shall  be 
jureated  thereon,  or  served  therewith,  or  proceedings  to  or  toward  outlawry  shall 
be  had  thereupon,  or  unless  such  writ,  and  every  writ  (if  any),  issued  in  con- 
tinuation of  a  preceding  writ  (5),  shall  be  returned  non  est  inventus  (6),  and 
entered  of  record  within  one  calendar  month  next  after  the  expiration  thereof, 
inclading  the  day  of  such  expiration,  and  unless  every  writ  issued  in  continuation  of 
js  preceding  writ  shall  be  issued  within  one  such  calendar  month  after  the  expiration 
€>f  the  preceding  writ,  and  shall  contain  a  memorandum  indorsed  thereon  or  sub- 
ftcribed  thereto,  specifying  the  day  of  the  date  of  the  first  writ ;  and  return  to 
be  made  in  bailable  process  by  the  sheriff  or  other  officer  to  whom  the  writ  shall 
be  directed,  or  his  successor  in  office,  and  in  process  not  bailable,  by  the  plaintiff 
his     attorney  suing  out  the  same,  as  the  case  may  be." 

28.  Stat.  2  &  S  Will.  4.  c.  71.  ss.  1—8.  Stat.  2  &  s 

Will.  4.  c7I. 

*'  An  Act  for  shortening  the  Time  of  Prescription  in  certain  Cases"  *■•  l^%. 

*^  Whereas  the  expression,  '  time  immemorial,  or  time  whereof  the  memory  of  Sect.  1. 
man  runneth  not  to  Uie  contrary,'  is  now,  by  the  law  of  England,  in  many  cases 
considered  to  include  and  denote  the  whole  period  of  time,  from  the  reign  of 
King  Richard  the  First,  whereby  the  title  to  matters  that  have  been  long  enjoyed 
is  sometimes  defeated,  by  shewing  the  commencement  of  such  enjoyment,  which 
is  In  many  cases,  productive  of  inconvenience  and  itgustice, '  for  remedy  thereof  Claims  to  right 
be  it  enacted  by  the  king's  most  excellent  migesty,  by  and  with  the  advice  and   of  common,  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present  par.   ^'^herpnofita,  ^ 
liament  assembled,  and  by  the  authority  of  the  same,  that  no  claim  which  may  bTdefeate?  ^ 
be  lawfully  made  at  the  common  law  by  custom,  prescription,  or  grant,  to  any  after  thirty 

(1)  It  must  exist  at  the  thne  of  plea  Limitadons,  they  must  take  care  not  to  im- 
pleaded.    Dendjf  ▼.  Powell,  3  M.  &  W.  442.  port  into  it  terms,  which  will  make  it  liable 
G   Dowl.  P.  C.  577.     anii,  2879.  tit   Set-  to  stamp  duty  as  a  promissory  note." 
orr.    i  (4)  Stat.  55  Geo.  3.  c.  184.    Sched.  tit. 

(2>  There  cannot  now  be  a  ''notice*'  of  Aorxsmxnt. 
set^oT/  (5)  For  the  purposes  of  outlawry  a  writ 

(:))    In  Jones  r.  Ri/der  (4  M.  &  W.35.),  of  (tistritigat  can   issue  in  continuation  of 

'M.r.    i^aron   Parke   observed,  the   effect  of  writs  previously  sued  out  to  save  the  Statute 

9ta,t,  O  Geo.  4.  c.  14.  s.  8.  is,  that  "if  the  in-  of  Limitations.     Reay  v.  KoiMfe,  2  M.  &  W. 

siru  ncnt  be  such»  as  would  operate  as  an  188.     S.  C.  nom  Ray  v.DoWt  5  Dowl.  P.  C. 

aj^rr^nient,  and  is  made  necessary  by  the  act,  310. 

no  stamp  need  be  imposed  upon  it."  "When         (6)  This  is  imperative.      Gregory  r.  De$ 

parties  mean  to  make  an  instrument  solely  ^n^u  (JTn/.),  3Scott,  534.     5  Dowl.  P.  C. 

to    prevent  the  operation  of  the  Statute  of  193. 

8  I 
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STAT.3&3        right  of  oommoD,  or  odier  profit  (I),  or  benefit  (8),  to  be  liken  iiid 
Will.  4.  c.  71 .  ^  npcn  any  land  of  oar  iovereign  lord  the  king;  his  bein  or  ■nccMwra»  or  my  hod 
**•  ^  *^*  being  parcel  of  tbe  dnchy  of  Lancaater,  or  of  the  dvcbj  of  Cotnwail,  cr  of  ny 

ynn*  enjoy-  eocledaatieal  or  lay  penon^  or  body  eorporale,  except  andi  matten  and  diingi  n 
ment,  by  shew-  are  heiein  specially  provided  for,  and  except  titfaea  (5).  icat  (4),  and  anioB, 
ing  the  com-  ihali,  where  inch  right,  profit,  or  benefit  ihall  bare  been  at^eaOy  tiln  ad 
roencement.        eigoyed  by  any  penon  daiming  right  thereto  withont  intannptioD  for  tiie  iill 

period  of  thirty  yeara^  be  defeated  or  deatroyed  bj  ahewing  only  (5),  dnt  mA 
rights  profit,  or  benefit  waa  firat  taken  or  eigoyed  at  any  time  prior  to  ack 
After  iisty  period  of  thirty  yean ;  bat  neyertbdcaa  mch  dabn  may  be  defeated  in  aay  otkr 
yean  of  eiyoy-  ^^y  by  which  Uie  aame  ia  now  liable  to  be  defeated ;  and  when  mdi  tight, 
?T  ^^^^^  P^^^  ^  ^^^■^^  "^*^  ^^^  ^'^^  ^  ^^  ^^  enjoyed  aa  afbrenid  for  ike 
unuL  b!^  by*  ^^  P**^  ^  ^^^  y^'^  ^  "0^^  ^^^'^  ^^  ^  deemed  abaofarte  andindt- 
content  or  feaaible,  nnleoi  it  iball  appear  that  the  lame  waa  taken  and  eigoyed  by  me 

■grMment  conient  or  agreement  expreoaly  made  or  given  for  that  porpoie  by  deed  a 

writing." 
^ct.  8,  *«  1^0  claim  which  may  be  lawfnUy  made  at  the  common  kw^  by  coM, 

^"h^*  ^  prescription,  or  grant  to  any  way  (6),  or  other  eaaement  (7),  or  to  tny  n»- 
olfother  «u»-  «>*>'■•  (fi)>  or  the  aoe  of  any  water,  to  be  enjoyed  or  derived  npon,  oter, «  fm 
ment,  the  pe-  >^7  hm<l  oi*  water  of  oar  laid  lord  the  king,  hia  heira  or  aocccMon,  or  bos 
riodi  to  be  parcel  of  the  duchy  of  Lancaater  or  of  the  duchy  of  Cornwall,  or  beiag  tbe  pi- 

twenty  yean  V^^  of  any  ecdeaiaatical  or  lay  person,  or  body  corporate,  when  such  wija 
and  forty  yean,  ^ther  matter  aa  herein  last  before  mentioned,  shall  have  been  actually  enjoyidbr 

any  person  claiming  right  thereto  without  interruption  (9),  for  tbe  fuH  poiodrf 
twenty  years,  shall  be  defeated  or  deatroyed  by  shewing  only,  that  nek  v^a 
other  matter  was  first  enjoyed  at  any  time  prior  to  audi  period  of  twenty  pn, 
but  neverthdess  such  claim  may  be  defeated  (10)  in  any  other  way  by  whidi^ 
aame  is  now  liable  to  be  defeated^  and  where  sudi  way  or  other  matter  at  boa 
laat  before  mentioned  ahall  have  been  so  eigoyed  aa  aforeaaid  for  die  fall  Jf^ 
of  forty  years,  the  right  thereto  shall  be  deemed  abaolute  and  indeiessiUe,  vim 
it  shall  appear,  that  the  same  was  enjoyed  by  some  consent  or  agreement  ezpicalj 
given  or  made  for  that  purpoae  by  deed  or  writing." 


(1)  As  a  toll.     Hill  T.  Priour,  9  Show,  signs,  of  «  free  liberty,  with  KnaoO  ' 

56,     Bowe  V.  Brenton,  3  M.  &  R.  ISS.  ottierwisek  to  come  into  end  upoo  Isadii*' 

(8)  Ex,  gr,  easement.     Manning  ▼.  Wat-  there  to  hunt,  hawk,  fish,  end  fovlt"  ■' 

dale,  1  N.  &  P.  1 7S.    5  A.  &  £.  758.    Part-,  grant  of  a  license  of  profit,  and  not  of  i  *«( 

ridge  t.  ScoU,  S  M.  &  W.  220.      Wl^c&me  t.  personal  license  of  pleasure ;  and  tfaorf^ 

Upton^  5  ibid.  398.      JFickkam  ▼.  Hawker,  it  authoriseo  the  grantee^  his  htntt^'^ 

7  ibid.  63.  oigns,  to  hawk,  hunt,  &c.,  by  hit  sentfS" 

(3)  Anti,  2612—2616.  tit  Trraia.  his  absence.     And  such  a  liberty  i^  ikf» 

(4)  Rent-serrice,   rent-charge,   rent-seek  fore,  a  profit  d  pren€tre,  within  tbe  ?n0f 
(Co.  Litt.  141 .  (b.)  )  ;  rents  of  assize  (2;inst.  tion  Act,  2  &  3  WilL  4.  e.  71.  s.  8.    ^^ 
19.)«  including  chief  and  quit-rents  ;  and  a  h€un  ▼.  Hawker,  7  M.  &  W.  63. 
fee-farm-rent  Co.  Litt  ]48.(b.)n.5.  Brad-        (8)  The  stanners  of  Devondiiie  km** 
hwy  ▼.  Wright,  Doug.  627.  n.  1.  right  by  custom  to  divert  waser  horn  an** 

(5)  A  license,  favour,  or  other  matter,  in-  into  their  mines.  SagUard  v.  SmUk,  i» 
consistent  with  a  claim,  or  assertion  of  right,  &  Rob.  129.  I  N.  &  P.  242.  5  A.  A  ^ 
may  be  proren.    CampbeU  t.  ITtdon,  S  EUist,  827.  * 

294.  (9)  ndeanti,  2758^2773.  tit  Wit.  *» 

(6)  Vide  anti,  2758—2773.  Ut  Wat;  et  mouih  Ctmal  Compaq  ▼.  Hm^  1  CI 
efiamyCo,  Litt56.  (a.)  BaOardv.  Dyton,\  &  R.  614.  Brigkt\,  WaAer,  4  Tji^- ^ 
Taunt  279.    Otbom  ▼.  WUe,  7  C.  &  P.  761.  1  C  M.  &  R.  211. 

Barraeltmgh  t.  Joknttm,  3  N.  &  P.  233.    2        (10)  An  agreed  alteration  of  a  Ine^ 

Jur.  839.  or  a  temporary  non-user  uaddraasgitia^ 

(7)  Respecting  the  righU  of  the  occupier  of  of  the  patties  will  not  defieai  a  riaiBoftflf 
an  ancient  messuage  to  water  his  cattle  at  a  ofway(/\^yiieT.  Skedden,  1  ILftRflb.^ 
pond,  and  to  take  the  water  for  domestic  nor  isa  prescriptiTerigfatof  «aytstpf 
purposes  for  the  mere  convenience  of  has  mes-  path  on  the  banks  of  a  navi^ble  ri>^ 
suage,  ride  Manning  ▼.  Watdale,  I  N.  ft  P.  strayed  by  that  part  which  adioiM  *f  "^ 
1 72.  5  A.  &  £.  758.  Wickkam  ▼.  Hawker,  path  being  converted  into  a  ioaiiii;  h«^ 
7  M.  &  W.  63.  Bex  v.  TSppett^S  B.  ft  A.  193. 

The  grant  to  a  penon,  hb  hein  and  aa- 
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^  When  the  access  and  use  of  light  (1)  to  or  for  any  dwelling-house,  workshop^  Stat.  2  &  s 
or  other  biulding  (2),  shall  have  been  actually  enjoyed  (8)  therewith  for  the  fall   W*^^^-  c-  71. 
period  of  twenty  years,  withoat  interruption^  the  right  thereto  shall  he  deemed  "* 
nbsolute  and  indefeasible^  any  local  usage  or  custom  to  the  contrary  notwith-   Sect.  3. 
vtanding^  unless  it  shall  appear,  that  the  same  was  enjoyed  by  some  consent  or  CLum  to  the 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing."  ^"f  of  light 

''Bach  of  the  respective  periods  of  years  hereinbefore  mentioned,  shall  be  deemed  f  "J^^^  ^^^ 
«nd  taken  to  be  the  period  next  before  (4)  some  suit  or  action  wherein  the  claim  ^ 

or  matter  to  which  such  period  may  relate  shall  have  been  or  shall  be  brought  ^^  ^' 
into  question ;  and  that  no  act  or  other  matter  shall  be  deemed  to  be  an  interrup-  tionedTDeriods 
tion  within  the  meaning  of  this  statute^  unless  the  same  shall  have  been  or  shall  ^  be  deemed 
be  submitted  to  or  acquiesced  in  for  one  year  after  the  party  interrupted  shall  have  those  next  be- 
had  or  shaU  have  notice  (5)  thereof^  and  of  the  person  making  or  authorising  fore  suits. 
the  same  to  be  made."  (6) 

'^  In  all  actions  upon  the  case^  and  other  pleadings  wherein  the  party  claiming  Sect.  5. 
may  now  by  law  allege  his  right  generally,  without  averring  the  existence  of  such  ^  actions  on 
right  from  time  immemorial^  such  general  allegation  (7)  shall  stiU  be  deemed  eUimsm 
sufficient,  and4f  the  same  shall  be  denied,  all  and  every  the  matters  in  this  act  allege  his  riJht 
mentioned  and  provided^  which  shall  be  applicable  to  the  case^  shall  be  admissible  generally. 
in  evidence  to  sustain  or  rebut  such  aU^iation ;  and  that  in  all  pleadings  to  ao-  in  pieas  to 
tions  of  trespass  (8),  and  in  aU  other  pleadings  wherein,  before  the  passing  of  trespass,  and 
this  act,  it    would   have  been  necessary  to  allege  the  right  to  have  existed  certain  other 
Irom  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of  pl«^ng«»  the 
right  by  the  occupiers  of  the  tenement  in  respect  whereof  the  same  is  claimed  for  ^^"ed'i™t^ 
and  during  such  of  the  periods  mentioned  in  this  act  as  may  be  applicable  to  the  ^^  mi^y  5^ 
ease,  and  without  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now  alleged. 
usually  done ;  and  if  the  other  party  shall  intnid  to  rely  on  any  proviso,  exoep-  £xceptions,&c., 
tion,  incapacity,  disability,  contract,  agreement,  or  other  matter  hereinbefore  men-  to  ^e  replied  to 
tioned,  or  on  any  cause  or  matter  of  fact,  or  of  law^  not  inconsistent  with  the  specially. 
aiHiple  laet  of  enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in 
•nawer  to  the  ^legation  of  the  party  claiming,  and  diall  not  be  received  in  evi- 
dence on  any  general  travene  or  denial  of  such  all^ation." 

'^  In  the  aeversl  cases  mentioned  in  and  provided  for  by  this  act,  no  presumption  Sect.  6. 
shall  be  allowed  or  made  in  favour  or  support  of  any  daim,  upon  proof  of  the  Presumption  to 
exercise  or  enjoyment  of  the  right  or  matter  claimed  for  any  less  period  of  time  b«  *l*o^«d  m 
or  number  of  years,  than  for  such  period  or  number  in  this  act,  aa  may  be  appli*  L^^ed^^^ 
cable  to  tiie  case  and  to  die  nature  of  the  daim."  (9) 

( 1 )  Anii,  1 002-^1026.  Ut.  Cask.  2  Saund.     within  the  period  next  bffore  the  suit    Rick- 
n5,id,e.)  Damnnv.Upion,citST.K.l69.    ardiv.  Fry,  S  N.  &  P.  67. 

CV»»  V.  Lewit,  2  B.  &  C.  686.    4  D  &  R.         (5)  Direct,  actual,  and  positiw,  when  re- 

SS4.     FSgkt  V.   Tknmoi,  U  A.  &  £.  688.  gularly  and  formally  commttnicated ;  con- 

Omnitt  V.  Skurpt  S  ibid.  325.    Blanchard  v,  structive,  when   the    presumntpons  are    so 

Bridga  4  ibid.  191.  riolent  that  the  court  ought  Aot  to  allow  it 

(2)  It  does  not  apply  to  an  open  space  to  be  oontroTerted.     Plumb y.  FhtU^  2  Anst. 
of  ground,  as  a  timber  yard  and  saw  pit,  4S2. 

though  raquiring  light  and  air.     KoberU  ▼.  (6)  Baiky  v.  Appl/^ford,  8  A.  &  £.  16!. 

Mmeord^  ]  M.  &  Rob.   SSa   imUy  1002—  778.  (a.)     FHgfUy.  Thomas,    11  ibid.  688. 

1026.  tit  Cass.  Wdcome  ▼.  UpUm,  5  M.  &  W..398. 

(3)  The  complete  shutting  up  a  window  (7)  TeblmU  ▼.  &/6y,  6  A.  &  E.  786. 
vrith  bricks  and  mortar  for  above  twenty  Wakeman  (Bari.)  v.  Wat,  8  C.  &  P.  105.  i 
yean,  takes  away  the  pririlege  of  light  (Irow-  (8)  A  plea  justifying  on  account  of  an 
rmee  ▼.  Obee,  3  Camp,  514.);  so  where  a  alleged  right  to  light  under  a  license,  ought 
permm  eoUtled  to  ancient  lights  pulls  down  to  shew  in  what  manner  the  right  arose. 
his  house  and  erects  a  bbmk  wall  in  the  place  Bridges  ▼.  BUmckard,  3  N.  &  M.  691. 

«f  one  where  thefo-  were  windows,  and  it  (9)  A  license  cannot  be  presumed  (Doe 

cannot  be  shewn,  that  it  was  a  mere  tempo-  d.   Folgy  v.    fFitson,   1 1    ^^Mt,  56. },  or  a 

fwry  abandonment  of  the  enjoyment,  with  an  right    by  prescription    or    grant   however 

intention  to  resume  it  within  a  reasonable  strong  the  circumstances  may  tend  So  sup. 

tima.  iioore  t.  Jlmvam,  3  B.  & C. 332.  5  D.  port  it  (Bex  ▼.  IFas-droper,  4  Burr.  2025. 

&  R.  834.  mui,  1002—1026.  tit  Cask.  Reg  t.  Dawes,  ibid.  2121.     Bealey  ▼.  S^aw, 

(4)  A  plea  of  naw  is  bad  oa  special  de-  6  East,  214.) ;  and  if  the  pbdntiff  prescribe 
marrer,  if  it  dp  not  allege  it  to  have  been  for  pasture,  the  <mus  lies  on  bin  u>  prove 
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IStat.  2  &  3  <<  Provided  also,  that  the  time  during  which  anj  penon  otherwise  ctptUe  of  le* 

Will.  4.  c.  71.   sigting  any  claim  (1)  to  any  of  the  matters  before  mentioned,  shall  have  been  er 
**•  ^  shall  be  (2)  an  infant,  idiot,  non  campoa  merUU,  feme  covert,  or  tenastfor 

Sect  7.  li^*^*  ^^  during  which  any  action  or  suit  shall  have  been  pending,  and  whid 

ProviM)  for  shall  have  been  diligently  prosecuted,  until  abated  by  the  death  of  any  paity  a 
infaiiu,  &c.         parties  thereto,  shall  be  excluded  in  the  computation  of  the  periods  herelnWoR 

mentioned,  except  only  in  cases,  where  the  right  or  claim  is  hereby  declared  to  be 
absolute  and  indefeasible." 
Sect.  8.  *'  Provided  always  and  be  it  further  enacted,  that  when  anyland  or  water  upoi, 

What  time  to  Qy^,  or  from  which  any  such  way  or  other  convenient  waterooune  or  usetf 
in  com  Putins  ^^^^r  shall  have  been  or  shall  b&  enjoyed  or  derived,  hath  been  or  shall  be  hdi 
the  term  ot'forty  under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years  exceeding  tine 
years  appointed  years  from  the  granting  thereof,  the  time  of  the  eigoyment  of  any  soch  waj  ot 
by  this  act.         other  matter  as  herein  last  before  mentioned,  during  the  continoanoe  of  sach  ten, 

shall  be  excluded  in  the  computation  of  the  said  period  of  forty  yean,  in  cte 
the  claim  shall  within  three  years  next  after  the  end  or  sooner  detemunatioB  d 
such  term  be  resisted  by  any  person  entitled  to  any  reversion  (3)  ezpectast « 
the  determination  thereof."  (4)  % 

Stat.  2&3  29,  Stat.  2  &  S  Will.  4.  c.  100.  as.  1,  2.  4— S.  (5) 

Will.  4.  c.  100. 

8S.  1, 2.  4^8.      <t  ^„  ^^  y^  shortening  the  Time  required  in  Claims  of  Modus  Deema^9 

Exemption  from  or  Discharge  (ff  Tithes."  [^  August,  1832.] 

Sect.  1 .  ''  <  Whereas  the  expense  and  inconvenience  of  suits  instituted  for  the  recorery  of 

iithes  may  and  ought  to  be  prevented  by  shortening  the  time  required  for  the  va- 
lid establishment  of  claims  of  a  modus  decimandi,  or  exemption  from  or  disduij^ 
of  tithes '(6'),  be  it  therefore  enacted  by  the  king's  most  excellent  miyetjjbj 
and  with  ^e  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  coiDDflB 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same,  thatal 
What  prescrip.  prescriptions  and  dairns  of  or  for  any  modus  decimandi  (7),  or  of  or  to  iif 
tions  and  exemption  from  or  clischarge  of  tithes  by  composition  real  or  odierwise,  At^^ 

claims  of  morfi«  ^^gg^  where  the  render  of  tithes  in  kind  shall  be  hereafter  demanded  by  oorsd 

vaMd* fn  law*   ^  ^®^  '^®  '"°^'  ^"  heirs,  or  successors^  or  by  any  duke  of  Cornwall,  or  by sy 

lay  person,  not  being  a  corporation  sole,  or  by  any  body  corporate  of  many,  wbethff 
temporal  or  spiritual,  be  sustained  and  be  deemed  good  and  valid  in  law,  upff 
evidence  shewing,  in  cases  of  claim  of  a  modus  decimandi,  the  payment  or  wsie 
of  such  modus,  and  in  cases  of  daim  to  exemption  or  discharge  Viewing  tiie  et 
joyment  of  the  land,  without  payment  or  render  of  tithes,  money,  or  other  mittf 
in  lieu  thereof,  for  the  full  period  of  thirty  years  next  before  the  time  of  nd 
demand,  unless,  in  the  case  of  claim  of  a  modus  decimandi,  the  actual  paymestv 
render  of  tithes  in  kind,  or  of  money,  or  other  thing  differing  in  amount,  qnaii^f 
or  quantity  from  the  modus  claimed,  or,  in  case  of  claim  to  exemption  orditdiaipr 
the  render  or  payment  of  tithes,  or  of  money,  or  other  matter  in  lieu  tfaeit^ 

aflfirmatively  his  actual  enjojrment  of  pasture  respective  periods  mentioned  in  the  fint*^ 

for  thirty  years ;  and  no  presumption  for  a  third  sections,  even  though  the  paitics  arq» 

less  period  or  proof  of  enjoyment  can  be  ad-  escing,  may  have  had  particular  estates  <'l^ 

raitted  (Bailey  v.  Appleyard,  8  A.  &  E,  161 .  unless  the  right  exercised  is  foooded  onsav 

Ibid. 778.  (a.)    3  M.  &  P.  2.57. ) ;  but  a  right  writing.     Mansel  on  Limitations,  138. 
to  a  watercourse  is  not  destroyed  by  the        (5)   Ttcfe  aii<^,  2612 — ^2616.  tit.  Tinnfc 
owner's  altering  its  course.     UaU  v.  Sw^        (6)  Nonpayment  of  tithes  will  notf**' 

6  Scott,  167.  4  Bing.  N.C.  381.  ontiy  2748  as  against  a  lay  impropriator, a presumptioi^ 

— 2757.  tit.  Watkr  AND  WATcacouRSBS.  a  grant  of  the  tithes    to    the  Jsi)dB«>^ 

(1)  HvnchSffi:  v.   KirmtnU  (Earl  of),   5  Barley  v.  Drever,  1  A.  &E.449.    SH^ 
Bing.  N.  C.  19.  M.  885. 

(2)  There  is  not  any  saving  in  favour  of        (7)  DriffieM  (derh)  v.  OntU,  6F^ 
persons  beyond  seas  or  in  prison.  324.    3  K.  &  Y.  834.     Levofne  dr  ^ 

(3)  1  lost.   183.  (b.)    Damdy,  North,  dtetter^s  case,  2  Co. 44.     Baw&nk^.BiM 
11  East,  372.  1  Keb.  602.     BaO  v.  UalOy,  6  ^^^ 

<4)  The  other  righU  affected  by  this  act    3  £.  &  T.  928.     Peny  v.  Soam,  Chu  ^ 
may  be  acquired  by  enjoyment  during  tlie     1,39. 
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shall  be  shewn  to  have  taken  place  at  some  time  prior  to  such  thirty  years,  or  it   Stat.  2Sc3 

shall  be  proved  that  such  payment  or  render  of  modu»  was  made  or  enjoyment  had    Will. 4.  c.  1 00. 

by  some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed   *'•  J»  2.  4— 6. 

or  writing ;  and  if  such  proof  in  support  of  the  claim  shall  be  extended  to  the 

full  period  of  sixty  years  next  before  the  time  of  such  demand^  in  such  cases  the 

claim  shall  be  deemed  absolute  and  indefeasible^  unless  it  shaU  be  proved,  that 

such  payment  or  render  of  modus  was  made  or  enjoyment  had  by  some  consent 

or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing :  and 

where  the  render  of  tiUies  in  kind  shall  be  demanded  by  any  archbishop,  bishop, 

dean,  prebendary^  parson,  vicar,   master  of  hospital,  or  other  corporation  sole, 

whether  spiritual  or  temporal,  then  every  such,  prescription  or  claim  shall  be  valid 

and  indefeasible,  upon  evidence  shewing  such  payment  or  render  of  modus  made,  or 

enjoyment  had,  as  is  hereinbefore  mentioned,  applicable  to  the  nature  of  the  claim, 

for  and  during  the  whole  time  that  two  persons  in  succession  shall  have  held  the 

office  or  benefice  in  respect  whereof  such  render  of  tithes  in  kind  shall  be  claimed, 

and  for  not  less  than  three  years  after  the  appointment  and  institution  or  induction 

of  a  third  person  thereto  :  provided  always,  that  if  the  whole  time  of  the  holding   Proviso. 

of  such  two  persons  shall  be  less  than  sixty  years,  then  it  shall  be  necessary  to 

shew  such  payment  or  render  of  modus  made  or  enjoyment  had  (as  the  case  may 

be),  not  only  during  the  whole  of  such  time,  but  also  during  such  further  number 

of  years,  either  before  or  after  such  time,  or  partly  before  and  partly  after,  as 

shall  with  such   time  be  sufficient  to  make  up  the  full  period  of  sixty  years ; 

and  also  for  and  during  the  further  period  of  three  years  after  the  appointment 

and  institution  or  induction  of  a  third  person  to  the  same  office  or  benefice,  unless 

it  shall  be  proved^  that  such  payment  or  render  of  modus  was  made  or  enjoyment 

had  by  some  consent  or  agrq^ment^  expressly  made  or  given  for  that  purpose  by 

deed  or  writing." 

"  That  every  composition  for  tithes,  which  hath  been  made  or  confirmed  by  the   ^<^^-  2- 
decree  of  any  court  of  equity  in  England,  in  a  suit  to  which  the  ordinary  patron   Wiiaf  compoii- 
aod  incumbent  were  parties,  and  which  hath  not  since  been  set  aside,  abandoned,   ^°"[  ^  ^^^ 
or  departed  from,  shall  be  and  the  same  is  hereby  confirmed  and  made  vah'd  in  sidered  valid', 
law ;  and  that  no  modus,  exemption,  or  discharge  shall  be  Seemed  to  be  within 
the  provisions  of  this  act,  unless  such  modus,  exemption,  or  discharge  shall  be 
proved  to  have  existed  and  been  acted  upon  at  the  time  for  within  one  year  next 
before  the  passing  of  this  act." 

''Provided  also  and  be  it  further  enacted^  that  this  act  shall  not  extend  or  be   Sect  4. 
applicable  to  any  case  where  the  tithes  of  any  lands,  tenements,  or  hereditaments  '^?  ^hat  ca«e§ 
shall  have  been  demised  by  deed  for  any  term  of  life  or  number  of  years,  or  ^**  **^*  d*'^ 
where  any  composition  for  tithes  shall  have,been  made  by  deed  or  writing,  by 
the  person  or  body  corporate  entitled  to  such  tithes,  with  the  owner  or  occupier 
of  the  land,  for  any  such  term  or  number  of  years,  and  such  demise  or  com- 
position shall  be  subsisting  at  the  time  of  the  passing  of  this  act,  and  where  any 
Action  or  suit  shall  be  instituted  for  the  recovery  or  enforcing  the  payment  of 
tithes  in  kind  within  three  years  next  after  the  expiration,  surrender,  or  other 
determination  of  such  demise  or  composition." 

"  Provided  also,  and  be  it  further  enacted,  that  where  any  lands  or  tenements  Sect.  5. 
■hall  have  been  or  shall  be  held  or  occupied  by  any  rector,  vicar,  or  other  person   ^*?'*  during 
entitled  to  the  tithes  thereof,  or  by  any  lessee  of  any  such  rector,  vicar,  or  other  ^j^jj^^held 
person,  or  by  any  person  compounding  for  tithes  with  any  such  rector,  vicar,  or  j,y  persons  eo- 
other  person,  or  by  any  tenant  of  any  such  rector,  vicar,  or  other  person,  or  of  titled  to  the 
uy  such  lessee  or  compounder,  whereby  the  right  to  the  tithes  of  such  lands  or  tithes  thereof 
tenements  may  have  been  or  may  be  during  any  time  in  the  occupier  thereof,  or  ]^  ^  excluded 
in  the  person  entitled  to  the  rent  thereof,  the  whole  of  every  such  time  and  times  '"uJ[J^JjJ^' 
■^  be  excluded  in  the  computation  of  the  several  periods  of  time  hereinbefore 
mentioned." 

''  Provided  also,  that  the  time  during  which  any  person  otherwise  capable  of  resist*  Sect  6. 

ing  any  claim  to  any  of  the  matters  before  mentioned  shall  have  been  or  shall  be  an  As  also  the 

infant,  idiot,  non  compos  mentis,  feme  covert,  or  lay  tenant  for  life,  or  during  J^^j^^^JJ""* 

^hich  any  action  or  suit  shall  have  been  pending,  and  which  shall  h,ave  been  Z^n  wlpable 

8z3  1-^         I-- 
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Stat.  2&3 
Will.  4.  c.lOO, 

of  mtttingAny 
claim  tball  be 
an  infant,  &c. 

Sect  7. 

What  it  shall  be 
sufficient  to 
allege  in  ac- 
tions com- 
menced under 
thbact. 


8. 

No  presump- 
tion allowed  in 
support  of 
anjr  claim  for 
any  less  period 
than  herein- 
before men* 
tioned. 

Stat.  3&4 
Will.  4.  c.  27. 
ss.  1—42. 

Sect.  1. 

Meaning  of  the 
words  in  the 
act, 

"  Land." 


"  Rent." 


diligently  prosecatedy  until  abated  by  the  death  of  anj  party  or  partiei  tlieiela^ 
ihaU  be  excluded  in  the  compntation  of  the  perioda  hcreinbefoie  mentioiied, 
except  only  in  casea  where  the  right  or  daim  ia  hanby  dedared  to  be  afaNhlr 
and  indefeasible." 

"  That  in  all  actions  and  salts  to  be  eommenoed  after  thia  act  shall  take  eflkt, 
it  shall  be  sufficient  to  allege,  that  the  modtu,  or  exemptioD,  or  discharge  dauA 
was  actually  exercised  and  enjoyed  for  sudi  of  the  periods  meDtkned  In  thb  set, 
as  may  be  applicable  to  the  case ;  and  if  the  other  party  shall  intend  to  rdj  oa 
any  proTiso»  exception,  incapacity,  disability,  contract^  agreement,  deed,  m 
writing  herein  mentioned,  or  any  other  matter  of  fact  or  of  law,  not  is- 
consistent  with  the  simple  fact  of  the  exercise  and  enjoyment  of  the  mttta 
claimed,  the  same  shall  be  especially  alleged  and  aet  forth  in  answer  to  tke 
allegation  of  the  party  claiming,  and  shall  not  be  reoeiyed  in  eridenoe  «  uf 
general  traverse  or  denial  of  the  matter  claimed." 

"  In  the  several  cases  mentioned  in  and  provided  for  by  this  act,  no  presamtrtiaB 
shall  be  allowed  or  made  in  favour  or  support  of  any  claim  upon  proof  of  Ae 
exerciae  or  enjoyment  of  the  right  or  matter  claimed  for  any  less  period  of  tint 
or  niunber  of  years  than  for  sud^  period  or  number  mentioned  in  this  act,  ai  aij 
be  applicable  to  the  case  and  to  the  nature  of  the  claim." 

80.  Stat.  3  &  4  Will.  4.  o.  27-  »- 1—42. 

''  An  Aet  far  the  Limitation  of  Actions  and  Suito  rtUUing  to  real  Property,  od 
for  Hmplifying  the  JUmediee/or  trying  the  Right  thereto." — [24th  Julg,  ISSl] 

**  Be  it  enacted,  that  the  words  and  expresnons  hereinafter  mentioned,  vlsck 
in  their  ordinary  signification  have  a  more  confined  or  a  difibnent  mesni^^ 
shall  in  this  act,  except  where  the  nature  of  the  provision  or  the  context  of  de 
act  shall  exclude  such  construction,  be  interpreted  as  follows  (that  ia  to  say),  ^ 
word  'land'  shall  extend  to  manors  (1),  messuages,  and  all  odier  eapfRot 
hereditaments  (2)  whatsoever,  and  also  to  tithes  (other  than  tithes  beloagiBg 
to  a  spiritual  (3),  oj^  eleemosynary  (4),  corporation  sole  (5)  ),  and  also  to  flf 
share,  estate,  or  interest  in  them  or  any  of  them,  whether  the  same  M 
be  a  freehold  or  chattel  (6)  interest,  and  whether  freehold  or  copj^oUi  (7)» 
or  held  according  to  any  other  (8)  tenure ;  and  the  word  '  rent'  (9)  ^ 
extend  to  all  heriots  (10),  and  to  all  services  (11)  and  suits  (IS)  fa 
which  a  distress  may  be  made,  and  to  all  annuities  and  periodical  snmi  ^ 
money  charged  upon  or  payable  out  of  any  land  (except  modnaes  or  C0- 
positions  belonging  to  a  spiritual  or  eleemosynary  corporatioii  aole);  sod  tk 
person  through  whom  another  person  is  said  to  daim  (18),  shall  mean  any  penv 
by,  through,  or  under,  or  by  the  act  of  whom,  the  person  so  dafmiog  beone  «- 


(1)  Doe  d.  Beck  v.  Heakin,  6  A.  ft  E. 
495.    ParroU  ▼.  Pidmer,  S  M.  &  K.  368. 

(9)  Co.  Litt.  4.  6.  (a.)  Le  Mar^ttet  de 
Winehetter^s  case,  3  Co.  3.  Touchst  by 
Atberley,  91. 

(3)  Co.  Litt.  150.  (a.)  1  Kyd  on  Cor- 
potations,  22. 

(4)  1  Bell's  Law  Diet  tit  CoMMuxiTr. 
Le  cate  de  Sutton's  Hospital,   10  Co.  31.  35.  • 
Philips  V.  Bury,  Skin.  464.      1  Ld.  Raym. 
6.    Bex  ▼.  Cambridgie  (  Vke-dumcdhr  cf)^  3 
Burr.  1652. 1656. 

(5)  Co.  Litt  43.  Le  case  de  SuitonU 
HospUal,  10  Co.  29.  (a.)  Wood's  Inst  109. 

(6  )  An  interest  for  a  definite  space  of  time. 
1  Preston  on  Estates,  20*).  Sir  Andrew 
Corbees  case,  4  Co.  81.  (b.) 

(7)  Bex  V.  Hexham  {Lord  of  Manor  efy^ 
5  A.  &  £.  509.  I  N.  &  P.  53.  Doe  d. 
North  V.  tfebber,  S  Scott,  189.  3  Bing. 
N.  C.  922. 


(8)  1  Cruise's  Dig.  2.  &  3. 

(9)  Ca  litt  14.  (b.)  Slat  4  Gcft  i 
e.  88.  8.  5n  ■•  to  a  rent-dMige.  Ofi  ^ 
Jackson,  M*ad.  495. 

(10)  Service  (Lem^on  ▼.  Came,  S  Seai 
168.),  custom  (Coke*^  Cof^boldcr,  i.Sii 
or  a  pecuniary  pajrment  in  lieu  of  a  bo** 
Croome  v.  Gtme,  4Bing.  N.C  148.  i&A 
453. 

(11)  IbiniuM  V.  Crocher,  2  Sslk.  eOi 
Carth.  580. 

(12)  An  annuity  under  awillis  witfainAi 
section.  James  ▼.  Salter,  4  ScoC^  If^ 
3  Bing.  N.  C.  544.     5  DowL  P.  C  4» 

(13)  Whei«,on  tbedaatbof  afiatera- 
teitate  seised  of  lands  in  fee,  fatssscsa^i* 
enters  without  title,  such  entry  is  deeoM  a 
be  for  the  use  of  the  eldest  eon,  and  tlie  Si(^ 
of  Limitations  does  not  ran  agsiesi  saJid** 
SOB,  the  poweerioB  of  the  second  sob  hV 
his  potseasioa.      JDewdaU  v.  Bjfms,  M 
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titled  to  the  estate  or  interest  dsimed^  as  heir  (1),  issue  in  tail  (2),  tenant  by   Shav.  3&4 
the  courtesy  of  England  (S),  tenant  in  dower^  successor  (4),  special  (5)   or   Will.  4,  c.  27 
geoeral  (6)  occupant,  executor,  administrator,  legatee,  husband,  assignee,  ap-  "*  ^     ^' 
pointee,  devisee,  or  otherwise,  and  also  any  person  who  was  entided  to  an  estate   Penon  through 
or  interest  to  which  the  person  so  claiming,  or  some  person  through  whom  he  whom  another 
cUims,  became  entitled  as  lord  by  escheat  (7) ;  and  the  word  '  person'  shall  claim*. 
extend  to  a  body  politic,  corporate,  or  collegiate  (8),  and  to  a  class  of  creditors   «  Person." 
or  other  persons,  as  well  as  an  individual ;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  several  persons  or  things  as  well  as   Number  and 
one  person  or  thing ;  and  every  word  importing  the  masculine  gender  only  shall  gender, 
extend  and  be  applied  to  a  female  as  well  as  a  male." 

''After  the  31st  day  of  December,  1833,  no  person  shall  make  an  entry  or   Sect.  S. 
distress,  or  bring  an  action  to  recover  any  land  (9)  or  rent  but  within  twenty   No  land  or 
years  next  after  the  time  at  which  the  right  (10)  to  ma^e  such  entry  or  distress,  ^^^  to  be  re- 
or  to  bring  such  action  shall  have  first  (11)  accrued  to  some  person^tlurough  whom  ^•!^[^^*^^. 
he  claima ;  or  if  such  right  shall  not  have  accrued  to  any  person  through  whom   .^,„  ^^^  ]J^ 
he  claimsy  then  within  twenty  years  next  after  the  time  at  which  the  right  to  right  of  action 
make  such  entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the  accrued  to  the 
person  making  or  bringing  the  same."  (12)  claimant,  or 

"  In  the  construction  of  this  act  (13),  the  right  to  make  an  entry  or  distress,  or  ^™®  P®*^" . 
bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  claims. 

(Irish),  373.      Doe  d.  Dunmtt  v.  Jone^  4  rent  for  twenty  years,  the  lessor  is  not  there-    Sect  3. 

T.  11.  SOO.    Doe  d.  George  ▼.  Jetum,  6  East,  fore  liarred  by  stat.  3  &  4  Will.  4.  c.  S7.  s.  3.    When  the  right 

80.  from  recovering  the  premises  in  ejectment. 

(1)  Counden  v.  Cltrhe,  Hob.  SI.  The  case  falls  within  the  latter  branch  of 

(2)  WoodrigfU  ▼.  Wright^  10  Mod.  370.  the  third  section,  which,  in  the  case  of  an 
8tr.  %5.  estate  or  interest  in  reversion,  prorides,  that 

(3)  Paine* »  cote,  8  Co.  34.  (b.)  Dyer,  the  right  of  acdon  shall  be  deemed  to  have 
S5.  pi.  159.  first  accrued,  when  it  became  an  estateor  inte- 

(4)  Co.  Litt.  94.  (b. )  re&t  in  possession.    The  lessor,  therefore,  may 

(5)  If  an  estate  pur  axUer  vie  be  limited  to  recover  in  ejectment  at  anytime  within  twenty 
A.,  his  heirs,  executors,  administrators,  or  years  after  the  determination  of  the  lease, 
assigns,  and  be  not  devised,  it  descends  to  the  Doe  d.  Daoy  v.  Oxenkam,  7  M.  &  W.  131. 
heir  as  special  occupant.  Atkuuon  v.  Bakett  Where  in  1 788  estates  were  settled  by  mar- 
4  T.  R.  SS9.  riage  settlement,  to  the  use  of  the  wife  for 

(6)  Doe  (L  FoMter  v.  SeoUt  7  D.  &  R.  1 90.  life,  with  remainders  to  her  issue  in  tail,  with 
4  B.  &  C.  706.  remainder  to  the  settler(whose  heiress  at  law 

(7)  Bwrgeu  v.  WheaUf  1  Eden,  177.  she  was) in  fee ;  and*in  181 8,  by  deeds  to  which 
Henchman  v.  Au.  Gen.  2  S.  &  S.  498.  the  husband  and  wife  and  their  only  son, 
Stat.  4&  5  Will. 4.  c.  23.  R.   G.,  were  parties,   and  by  a    recovery 

(8)  PhilUpt  V.  Bwy,  S  T.  R.  346.  suffered    in  pursuance  thereof,  the    estates 

(9)  Doe  d.  Jones  v.  WWkanh  5  A.  &  £.  were  limited  to  the  use  of  the  husband  for 
291.  This  includes  <*  common  **  enclosed  life,  remainder  to  the  wife  for  life,  remainder 
for  twenty  yean,  and  after  which  time  the  to  R.  G.  the  son  for  life,  remainder  to  his  issue 
right  of  entry  is  gone.  Hawke  v.  Bacon,  in  tail,  remainder  to  I.  F.  his  sister  for  life, 
2  Taunt  159.  CVvocA  v.  WUmot^'ihiA.  160.  with  other  remainders  over;  and  the  husband 
n.  died  in  181 9,  the  wife  in  1822,  and  R.  G.  in 

(10)  The  claimant  must  have  a  right  of  1828:  It  was  held,  that  inasmuch  as  the  estate 
possession,  as  well  as  a  right  of  property.  Toy-  of  I.  F.  was  carved  out  of  the  esute  tail  of 
^  V.  Horde  J  1  Burr.  119.     Doe  d.  Cook  v.  R.  G.,  she  had  tlie  same  period  for  bringing 
•Z^nieery,  7  East,  299.    Does,  Boyk,  3  N.  &  an  qectment  in  respect  of  any  of  the  estetes 
P<  648.     Doe  d.  Harm  v.  Saunders  5  A.&  comprised  in  any  of  the  above  deeds,  as  he 
£•664.     Coxy.  £xng,  A   Scott,   553.     A  would  have  had  if  he  had  continued  alive,  viz. 
light  to  a  watercourse  is  not  destroyed  by  twenty  years  from  the  year  1822,  when  his 
the  owner's  altering  the  course  of  the  stream ;  remainder  came    into  ^  possession.     Doe  d. 
sod  iIm  owner  may  establish  his  claim  not-  Cwnon  v.  Edmonds^  6  ibid.  295. 
withstanding  an  interruption  within  twenty  (13)  By  staL  3  &  4  Will.  4.  c.  27.  s.  3. 
years  of  his  action  brought  to  enforce  the  the  doctrine  of  non  adverse  possession  is 
right    Hattr.  Sw^  4  Bing.  N.  C.  381.  done  away  with,  except  in  the   cases  pro- 

(11)  This  section  includes  a  wrongful  vided  for  by  s.  15.,  and  an  ijectment  must 
boldlnpoverofpo8se8Bion,aAer  the  expiration  be  brought  within  twenty  years  after  the 
of  a  tide  under  which  the  adverse  party  law-  original  right  of  entry  of  the  pUintiff,  or  of 
AiUy entered.  Doe w.Or^pry, AS. Ik M.30S.  the  party  under  whom  he  claims  accrued, 

(12)  Where  a  lessor  permits  his  lessee,  whatever  be  the  nature  ofthe  defendants  pos- 
dttrtngthecontiDtiaiiceoftheleasettopayno  session.  NepeaniBarUyfmXnigkt,2ibid.S94, 
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Stat.  3  &  4 
WiLt.4.  c.  27. 
s.S. 

shall  be  deemed 
to  have  ftnt  ac- 
crued in  the 
caae  of  aa  eatato 
m 


On  dispoases- 


Onabal 

or  death. 

On  alieoatioD. 


In  cases  of 
future  estates. 


In  case  of  for- 
feiture, or 
breach  of  con* 
dition. 


at  lach  time  as  hereinafter  is  mentioned ;  (that  ia  to  say),  when  the  penni 
claiming  inch  land  or  rent,  or  some  person  throogfa  whom  be  datms,  sfcttD,  in 
respect  of  the  estate  or  interest  claimed,  hare  been  in  possession  (1),  or  in  naip. 
of  the  profits  (2)  of  soch  land^  or  in  receipt  of  snch  rent  {3),  sod  dull  yMt 
entitled  thereto  have  been  dispossessed  or  have  discontinued  (4)  soch  pos- 
session or  receipt  {5),  then  sndi  right  shall  be  deemed  to  have  first  wtami  at 
the  time  of  such  dispossession  or  discontinnanoe  of  posatssiwi,  or  at  the  lut  tnne 
at  which  any  snch  profits  or  rent  were  or  was  so  received  (6) ;  and  when  tht 
person  claiming  sudi  land  or  rent  shall  claim  the  estate  or  interest  of  «ne 
deceased  person^  who  shall  have  continued  in  audi  possession  or  receipt  in  rapeet 
of  the  same  estate  or  interest  until  the  time  of  his  death  (7)^  and  dull  hs«e 
been  the  last  person  entitled  to  such  estate  or  interest  who  shall  have  been  in 
such  possession  or  receipt,  then  sudi  right  diall  be  deemed  to  have  fiist  sccned 
at  the  time  of  sudi  diaith ;  and  when  the  perMm  Haiming  such  land  or  lot 
shall  claim  in  respect  of  an  estate  or  interest  in  possession  gramed,  appointed,  or 
otherwise  assured  by  instrument  (other  than  a  will)  (8)  to  him  or  Mse 
person  through  whom  he  claims,  by  «  person  being,  in  respect  of  the  sameestile 
or  interest,  in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the 
receipt  of  the  rent,  and  no  |>er8on  entitled  under  such  inatrument  shall  have  faca 
in  such  possession  or  receipt,  then  such  right  shsll  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  person  dairoing  as  aforesaid,  or  the  penon 
through  whom  he  claims  became  entitled  to  such  possession  or  receipt  by  virtue 
of  such  instrument ;  and  when  the  estate  or  interest  claimed  shall  have  been  id 
estate  or  interest  in  reversion  or  remainder,  or  other  future  estate  or  interest,  and 
no  person  shall  have  obtained  the  possession  or  receipt  of  the  profits  of  sad 
land,  or  the  recdpt  of  such  rent  in  respect  of  such  estate  or  interest,  then  sodi 
right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  such  estite  or 
interest  became  an  estate  or  interest  in  possession ;  and  when  the  person  daimiiig 
such  land  or  rent,  or  the  person  through  whom  he  claims,  shall  have  faeoosie 
entitled  by  reason  of  any  forfeiture  (9)  or  breach  of  condition,  then  sndi  rif^t 
shall  be  deemed  to  have  first  accrued  when  such  forfeiture  was  incurred,  or  locli 
condition  was  broken."  (10) 


( 1 )  The  general  possession  of  a  lord  of  a 
manor  will  not  suffice.  CuUen  {Lord)  v.  John^ 
ton,  Str.  1142.  Doe  d.  Davy  v.  Oxenhamj 
7M.&W.  131. 

In  Doe  d.  Thompson  v.  Thompson 
(6  A.  &  £.  721.)  it  was  holden,  under 
Stat.  3  &  4  ^ill.  4.  c.  27.  s.  2.,  that  no  title 
accrues  to  a  party  who  was  tenant  at 
will,  and  held  without  interruption  for 
twenty  years,  after  the  cipiratioo  of  the  first 
year,  but  who  had  quitted  possession  before 
the  act  passed ;  and  as  against  the  original 
landlord,  and  those  claiming  under  him,  such 
party  is  without  title,  independently  of 
sect  1 5.  Nor  can  he,  by  virtue  of  the  first 
mentioned  clauses,  recover  in  ejectment,  even 
against  a  stranger. 

Where  B.  S.  was  in  possession  of  certain 
lands  under  a  lease  for  thirty-one  years,  made 
in  the  year  1753,  and  continued  in  possession 
till  1 811 ;  no  rent  having  been  paid,  or  any  act 
done  by  B.  S.  acknowledging  a  tenancy  after 
the  expiration  of  the  lease  in  1784:  —  It  was 
held,  that  after  the  expiration  of  the  lease,  the 
possession  of  B.  S.  was  that  of  a  tenant  at 
sufferance,  and  that  there  was  no  adverse  pos- 
session by  B.  S.  against  the  lessor  in  the  lease, 
or  those  claiming  under  him.  Hou*ard  v. 
Sherwood,  I  Alcock  &  Napier  (Irish),  217. 
It  also  appeared,  that  after  the  death  of  B. 
S.  in  1811,  the  defendants  entered  into  pos- 
session of  the  lands,  and  continued  in  pos- 


session without  any  act  of  acknowledgnmt 
of  a  tenancy,  till  the  bringing  of  the  ejecaKat, 
which  was  within  twenty  years  from  the  <M 
of  B.  S. :~  And  it  was  hdd,  that  this  |»- 
session  was  no  bar  under  the  Statute  d 
Limitations.    Ibid. 

SembU,  that  the  judge  at  the  trial  w^ 
have  left  it  to  the  jury  to  have  prasoneiliB 
ouster.     Ibid. 

(2)  1  Inst  4.  (b.)    4  Cruise'k  Dig.  «8i 

(3)  The  payment  of  tithes  is  an  sckwv- 
ledgment  of  the  lessor's  title.    Roe  d.  VdbA 

V.  Ferrars  (Clerk),  2  B.  &  P.  542. 

(4)  I  Saund.  (a.),  319.  (a.) 

(5)  Though  the  rent  be  not  received  w 
six  years,  yet  the  right  remains,  for  the  le- 

medy  is  only  lost 

(6)  Doed.  JadfcMmv.iriliiRaoa,S&&C. 

413.     5D.  &R.273. 

(7)  Ante,  1556.  tit  EvinsNCX. 

(8)  Stot  1  Vict  c.  26. 

(9)  A  mere  attempt  to  do  an  act  will  sfli 

■  operate  as  a  forfeiture  (Jones  v.  IfysSf  2  KiA 
265.) ;  and  it  cannot  be  acted  on  by  one « 
several  coparcenors.  Doe  d.  iZMtseii  v.  1^^ 
5  A.  &  E.  277. 

(10)  «  It  should  be  kepi  inview.HistfcJ 
years  are  not  a  bar  against  all  the  werkl  Tj* 
twenty  years  form  the  r^uUr  bar,  sad  •* 
savings  are  the  exception,  and  the  fortj  j*^ 
run  only  in  the  case  of  disabilities,  in  ««f 
which  case  not  more  than  forty  yean  iff  *" 
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**'  Provided  always^,,  that  when  any  right  to  make  an  entry  or  distrese,  or  to  hring  Stat.  3  &  4 

an  action  to  recover  any  hmd  or  rent  by  reason  of  any  forfeiture^  or  breach  of  Will.  4.  c.  27. 

condition^  shall  have  first  accrued  in  respect  of  any  estate  or  interest  in  reversion  "•  .^~^' 

or  remainder^  and  the  land  or  rent  shall  not  have  been  recovered  by  virtue  of  Sect.  4. 

such  right,  the  right  to  make  an  entry  (1)  or  distress^  or  bring  an  action  to  Ifadvan. 

recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued  in  respect  of  ^S^  ^^  ft*"*- 

racb  estate  or  interest,  at  the  time  when  die  same  shall  have  become  an  estate  {^k"*^^,  ^^  "^' 

or  interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  condition  had  maf^cierlnian 

happened."  he  shall  hive'a 

''  Provided  also,  that  a  right  to  make  an  entry  or  distresst  or  to  bring  an  ac-  new  right  when 

tion  to  rebover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued,  in  re-  |*^^  estate  comes 

spect  of  an  estate  or  interest  in   reversion,  at  the  time  at    which   the    same  *"^<*  P««*8*ioD. 

Aall  have  become  an  estate  or  interest  in  possession,  by  the  determination  of  ^^^  ^' 

any  estate  or  estates  in  respect  of  which  such  land  shall  have  been  held,  or  the  ^^^^^^^^^  to 

profits  thereof,  or  such  rent  shall  have  been  received,  notwithstanding  the  person  rieht.  "^^ 
claiming  such  land,  or  some  person  through  whom  he  claims,  shall  at  any  time, 
previously  to  the  creation  of  the  estate  or  estates  which  shall  have  determined, 
bave  been  in  possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 


**  For  the  purposes  of  this  act,  an  adminbtrator  claiming  the  estate  or  interest  Sect.  6. 

of  the  deceased  person  of  whose  chattels  he  shall  be  appointed  administrator  An  adminis. 

shall  be  deemed  to  claim,  as  if  there  had  been  no  interval  of  time  between  ^i^tor  to  claim 

the  death  of  such  deceased  person  and  the  grant  (2)  of  the  letters  of  admi-  *f  i'*^®  obtained 

nistration."  t^  V    y  the  estate  with- 

''  When  any  person  shall  be  in  possession,  or  in  receipt  of  the  profits  of  any  after  death  of 

land,  or  in  receipt  of  any  rent,  as  tenant  (3)  at  will  (4),  the  right  of  the  person  deceased. 

entitled  subject  thereto,  or  of  the  person  through  whom  he  claims,  to  make  an  g^^  ^^ 

entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  in  the  case  of  a 

to  have  first  accrued  either  at  the  determination  of  such  tenancy  (5),  or  at  the  tenant  at  will, 

expiration  of  one  year  next  after  the  commencement  of  such  tenancy,  at  which  *^^  "g^t 

time  such  tenancy  shall  be  deemed  to  have  determined :  provided  always,  that  !  *   ^^  ^«^™ed 

'  *"  "^  '  to  have  accrued 

at  the  end  of 


lovred.     But  the  twenty  years  run  only  from  does  not  raise  a  different  presumption.     Sfm- 

the  time  when  the  right  first  accrued,  and  Inn  v.  Ashunt,  4  Tyrw.  781.     1  C.  M.  &  R. 

that  in  the  case  of  a  remainder,  far  example,  S61.     Mansel  on  Limitation,  149. 
is   not  until  it  falls  into  possession,  which         (5)  A  feofftnent  made  by  a  lessor,  with 

event,  in  the  common  case  of  an  estate  for  livery  of  seisin  made  on  the  land,  operates  as 

life  with  a  remainder  over,  may  not  happen  a  determination  of  the  will,  even  though  tlie 

within  forty  years  of  its  creation.*'    2  Sug-  tenant  at  will  was  oiF  the  land  when  the  11- 

den*s  V.  &  P.  35.3.  very  was  made,  and  had  not  any  notice  of 

(1)  If  an  estate  commence  by  livery,  it  such  determination  {Ball  v.  CuUimort,  2  C. 
c»nnot  be  determined  before  entry  {Brwon-  M.  &  R.  120. )  ;  so,  also,  where  the  tenant,  or 
ing  V.  Beston,  Plowd.  135.);  and  an  actual  his  representative,  claims  the  land  as  his 
entry  mutkt  be  made  before  bringing  an  own.  Doed.  ^ur^esfv.  7%omp«m,  1  N.  &  P, 
^ectment  for  a  forfeiture  of  a  freehold  lease.  215.     5  A.  &E.  532. 

Co.    Litt    218.     Sir  Hugh  Choiadey^i  caset        Where  A.  in  1817  let  B.  into  possession  of 

2  Co,  53.  (a.)     Doe  ▼.  Flyn^  4  Tyrw.  625.,  lands  as  tenant  at  will,  and  in  1827  A.  en- 

ant^  1374 — 1497.  ut.  Ejbctmbnt.  tered  upon  the  land  without  B.*b  consent, 

(2)  Antif  IS^5 — 1915.  tit  Ezbcdtoss  and  cut  and  carried  away  stone  therefrom : — 
AKD  Administrators.  It  was  held,  that  this  entry  amounted  to  a 

(3)  Doe  d.  Bennett  v.  7V«m«r,7  M.  &  W.  determination  of  the  estate  at  will ;  and  that 
226.  B.  thenceforth  became  tenant  at  sufferance, 

(4)  The  occupation  of  an  under-tenant,  until,  by  agreement  express  or  implied,  a 
^rbo  is  in  possession  at  the  determination  of  new  tenancy  was  created  between  the  parties; 
ibe  original  lease,  and  is  permitted  by  the  re-  and  therefore,  that  unless  the  fiict  of  such 
versioner  to  hold  over,  is  not  a  holding  at  new  tenancy  were  found  by  the  jury,  an  eject- 
will*  but  quad  of  a  tenant  at  sufferance,  and  ment  brought  by  A.  in  1839  was  too  late, 
exists  during  the  bare  acquiescence,  or  with-  inasmuch  as  by  sut.  3  &  4  Will.  4.  c.  27. 
out  the  disagreement  of  the  party  entitled  to  s.  7.  his  right  of  action  first  accrued  at  the 
the  possession  being  expressed  (Co.  Litt.  expiration  of  one  year  after  tlie  coramence- 
277 O.  (b. )    BiUler  v.  DitckmuiUon,  Cro.  Jac.  ment  of  the  original  teaancy  at  will,  i.  e,  in 

169.   ^yiUce^  V. ,  cit.  1  T.  R.  161.);  and  tlie  year  1818.     Doe  d.  Bennett  v.  Turnery 

the  mere  fact  of  occupation,  coupled  with  tlie  7  M.  &  W.  226. 

payment  of  rent  for  such  time  of  occupation, 


one  year. 
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Stat.  S  At  4        no  mortgagor  (I ),  or  ee$tui  que  iruH  (9),  shall  be  deemed  lo  be  a  tenant  at  iiiQ 
Will.  4.  v..  97.    within  the  meaning  of  this  claiiae^  to  hit  mortgagee  or  traatee.*' 
8.  7—12.  u  ^rjien  any  penon  ahall  be  in  poaacaaion,  or  in  receipt  of  the  pmfitt  of  aj 

Sect.  8.  Iftod  (S),  or  in  receipt  of  any  rent,  aa  tenant  from  year  to  year  (4)  or  o^ 

No  perion  period^  without  any  lease  in  writing,  the  right  of  the  peraon  e&titkd  Bkyect 

after  a  tenancy  thereto^  or  of  the  penon  through  whom  he  claims,  to  make  an  entry  or  disoof^ 
from  yeiir  to  ^^  ^  bring  an  action  to  recover  such  land  or  rent,  ahall  be  deemed  to  bate  fiot 
any  riff bf but  Ac<2ro^ ^t  the  determination  of  the  first  of  such  years  or  other  periods,  orit the 
from  the  end  of  ^^  ^^^  when  any  rent  payable  in  respect  of  such  tenancy  shall  hire  ben 
the  first  year,       received  (which  ahall  last  happen)." 

"  When  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of  n; 
land,  or  in  receipt  of  any  rent,  by  virtue  of  a  leaae  In  writing,  by  which  a  nsi 
amounting  to  the  yearly  sum  of  20«.  (5)  or  upwards  shall  be  reserved,  snd  tk 
rent  reserved  by  such  leaae  shall  have  been  received  by  aome  person  wiongfiiily 
claiming  to  be  entitled  to  such  land  or  rent  in  reversion  immediatdy  ezpectut 
on  the  determination  of  such  lease,  and  no  payment  in  respect  of  the  lot 
reserved  by  such  leaae  shall  afterwarda  have  been  made  to  the  person  rightfaij 
entitled  thereto,  the  right  of  the  person  entitled  to  such  land  or  rent,  salgecttt 
such  leaae,  or  of  the  person  through  whom  he  claima,  to  make  an  entry  m 
.  distress,  or  to  bring  an  action  after  the  determination  of  audi  leaae,  shsfl  h 

on  the^d"er -"*  deemed  to  have  first  accrued  at  the  time  at  which  the  rent  reserved  by  sudi  km 
minattonorthe    ^^  ^"^  ^  received  by  the  person  wrongfully  claiming  as  aforesaid;  and  no 

such  right  shall  be  deemed  to  have  firat  accrued  upon  the  determination  of  nek 
leaae  to  die  peraon  rightfully  entitled."  (6) 

"  No  person  ahall  be  deemed  to  have  been  in  possession  of  any  land  withia  ^ 
meaning  of  this  act  merely  by  reaaon  of  having  made  an  entry  thereon."  (7) 

"  No  continual  or  other  claim  upon  or  near  any  land  shall  preserve  any  rightrf 
making  an  entry  or  distress  or  of  bringing  an  action."  (8) 

"  When  any  one  or  more  of  several  peraons  entitled  to  any  land  or  rest  u 
coparceners  (9)>  joint-tenants  (10),  or  tenanta  in  common  (11),  ahall  have  beea  is 


or  last  payment 
of  rent. 

Sect.  9. 
Where  rent 
amounting  to 
208.  rcierved 
by  a  lease  in 
writing,  ahall 
have  been 
wrongfully 
received,  no 


lease. 

Sect.  10. 
A  mere  entry 
not  to  be 
deemed  pos- 
session. 

Sect  11. 

No  right  to  be 

preserved  by 

continual 

claim. 


Sect  13. 
Possession  of 


( 1 )  The  mortgagor,  aAer  the  mortgage  is  the  landlord's  title  is  barred  if  be  knevoTa 

forfeited,  has  not  any  legal  interest  in  the  attornmeat  to  another  and  acquiesced.  Qd- 

estate,  as  to  the  mortgagee    (Doe  d.  Boby,  monddey  v.  CZm/om,  T.  &  R.  107.   JJuuafa 

V.  Maitey,  S  M.  &  R.  107.    8  B.  Jlt  C.  767. ),  v.  Annesley  (Lord)^   S  Sch.  &  Le£  ilnk\ 

and  may  be  ejected  without  any  demand  of  634.    Dog  v.  FUpuh  4  Yyrw.  619.   UcrtHk 

possession.     Thunder  v.  Belcher^  S  East,  449.  v.  Gilpin,  6  Price,  1 46. 
audmondeley  (Marquen)  v.  CUmUm,  {Lord),         (6)  The  sUt  of  James  did  not  brfin  to 


3  Meriv.  3.59.       3  J.  &  W.  138. 

(3)  Smith  (Sir  fyUUam)  v.  IFheeler,  1 
Vent  130. 

(3)  Doe  d.  Daoy  v.  Oxenhanh  7  M.  &  W. 
133. 


run  against  the  remainder-man  till  the  expi- 
ration of  the  lease.    Doe  d.  Cook  v.  Dtaaeh 

7  East,  399. 

(7)  Doed.  ^tfnfi0ffv.2Vn««r,  7M.&W. 
339.  To  make  an  entry  or  claim  aTaibbic  to 


(4)  It  may  exist  unless  surrendered  or    avoid  a  fine  with  proclaooations,  posMsasi 
determined  by  a  regular  notice  to  quit  for    must  now  be  taken,  &c. 
an  indefinite  period  (Birch  v.  IFrigfU,  X  T.  R.         "*^  ^-   '  ■''  ^ '  ^  ^ ' 
380.      Doe  V.  Porter,  3  T.  R.  13.      BoUon 
(Lord)  V.  TbmUn,  5  A.  &  E.  856.      1  N.  & 
P.  347.);  in  case  of  attornmtat  (Doed. 
Chawner  ▼.  Soulier,  6  A.  &  £.  175.     1  N. 
&  P.   650.),  where  the  only  evidence  of 
a  tenancy  is  payment  of  rent,  the  party  pay-, 
ing  is  in  all  cases  at  liberty  to  explain  the 


(8)  Co.  Litt  414.  415.      Ford  v.  Gn^  I 
Salk.  385. 

(9)  X}Qed.CrottkwaiUy,IHxQn,5iLkl> 
835.     1  N.  &  P.  ^5. 

(10)  Fiiher  v.  Wiggs,  12  Mod.  301.  1  Ck 
Inst  189. 

(11)  Heatheriey  v.  ITeston,  S  Wils.  38- 
Doe  d.  IFawn  v.  Bom,   3  M.  &  W.  S4L 


payment  and  to  siiew  on  whose  behalf  it  was  In  1799»  D.,  M.,aod  A.,  I>euig  entitkd  to 

received.    Doe  d.  Hairveyw,  FrandSf  S  M.  &  a  remainder  in  fee,  as  tenants  in  coaam 

ftob.  57.  ^  lands  then  held  by  a  tenant  for  Uk,  &• 

(5)  Where   the  rent  is  less,  the  law  re-  and  the  tenant  for  life  conveyed  tiwiiBi 

mains  as  before;  if  no  rent  has  been  paid  in    which    D.   bad   the  remainder  to  C, 


to  another,  the  right  of  entry  exists  at  the  who  thereupon  entered  into  posw«ina  d 

determination  of  the  lease.      The  adverse  the  wboj^  In  1800,  the  tenant  lor  life  M 

receipt  of  rent  is   not   material   (Doe  d.  A.  luTrmg  died  before.     The  heir  at  isv a 

Cook  V.  Danvert,  7  East  ^99,    BuMy  v.  A.  filed  a  bill  in  Chancery,  in  respect  of  Ae 

Di9on,3  B.&C.  398.     5  D.St K.  136.);  but  land,  against  C.     In  1835,  while  die  pfo- 
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poflsesrion  or  receipt  of  the  entirety,  or  more  dian  his  or  tiieir  undivided  ihare  or  Stat.  3  &  4 

shares  of  such  land,  or  of  the  profits  thereof,  or  of  such  rent.  Ibr  his  or  their  own  ^"*^  ^*  <-'-  ^'7* 
benefit,  or  for  the  benefit  of  any  person  or  persons  other  than  tlie  person  or 


persons  entitled  to  the  other  share  or  shares  of  the  same  land  or  rent,  such  one  coparcenor, 

possession  or  receipt  shall  not  be  deemed  to  have  been  the  possession  (1 )  or  receipt  Ac  not  to  be 

of  or  by  such  last  mentioned  person  or  persons^  or  any  of  them.*'  (2)  ****  possewion 
"  When  «  younger  brother,  or  other  relation  of  the  person  entitled  as  heir  to  otiiert. 

the  possession  or  receipt  of  the  profits  of  any  land^  or  to  the  receipt  of  any  rent^  Sv^t.  IS. 

shall  enter  into  the  possession  or  receipt  thereof^  such  possession  or  receipt  shall  I*o>^c^i^n  of  a 

not  be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person  entitled  as  j[o""f  ^e  the*^*^ 

oeJT*  possession  of 

^  Provided  always  and  be  it  further  enacted^  that  when  any  acknowledgment  (S)  the  beir. 

of  the  title  of  the  person  entitled  to  any  land  or  rent  shall  have  been  given  to  him  Sect.  14. 

or  his  agent  in  writing  (S),  signed  by  the  person  in  possession  or  in  receipt  of  Acknowledg. 

the  profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  possession  or  ™«"^ '°  writing 

given  to  the 

eeedingi  wtre  going  on,  the  said  heir  at  law  riod  for  bringing  an  ejectment  in  respect  of 

died,  having  devised  to  J.  all  his  lands,  &g.,  any  of  the  estates  comprised  in  the  above 

whether  in  his  own  possession  or  that  of  deeds,  as  he  would  have  had,  if  he  bad  con- 

otbers,  as  far  as  he  lawfully  could,  specifying  tinned  alive,  vi2.  twentv  years  from  the  year 

those  which  he  was  seeking  to  recover  from  J8S3,  when  his  remainder  came  into  posses- 

C  In  1836,  the  devisor's  beir  at  Uw  brought  sion.  Doe  d.  Cursoa  v.  Edmondi^  6  M.  &  W. 

ejectm^t  against  C.  for  A.*s  third  part: —  295. 

It  was  held,  that,  under  sects.  2.  and  12.  of  {2)  jirUi,  1374 — 1497.    tit.  Ejectmsnt. 

rtst.  3  &  4  Will.  4.  c.  27.,  the  defendant's  A  party    in    possession    adversely    of  land 

possession  could  not  be  held  to  have  been  being    applied    to    by  the    party    claiming 

ever  that  of  the  other  tenants  in  common  ;  title  to  it  to  pay  rent,  and  ofi^ired  a  lease 

for  that  sect.  12.  made  the  possessions  of  te-  of  it,  wrote  as  follows,  **  Although,  if  matters 

nants  in  common  separate  from  the  com-  were  contested,  I  am  of  opinion,  tliat  I  should 

mencement  of  tlie  tenancy  in  common,  and  establish  a  legal  right  to  the  premises,  yet 

not  merely  from  the  time  of  the  act  passing,  under  all  circumstances,  I  have  made  up  my 

That  therefore  sect.  2.  would   have  barred  mind  to  accede  to  the  proposal  you  made  of 

the  lessor  of  the  plaintifiv  but  that  his  right  paying  a  moderate  rent,  on  an  agreement  for 

WIS  saved  by  sect»  15.,  the  ejectment  having  a  term  of  twenty. one  years.**     The  bargain 

been  brought  within  five  years  of  the  parsing  subsequently  went  oS',  and  no  rent  was  paid 

of  the  act,  and  the  possession  of  C.  not  being  or  lease  executed :  —  It  was  held,  that  this 

adversetotheother  tenants  in  common  within  letter  was  not  an  acknowledgment  of  title 

the  meaning  of  that  section.     But  tliat  the  within  the  statute.      Doe  d.  Curzon  v.  £(U 

devise  of  1835  (though  made  before  sect.  3.  montU,  6  M.  &  W.  295. 

of  Stat.  7  Will.  4.    &  1  Vict.   c.  26.    came  (3)  Whether  a  writing  amounts  to  an  ac- 

into  operation)  defeated  the  claim  of  the  knowledgment  of  title  within  sUt.   3  &  4 

lessor  of  the  plaiutifF  as  heir  at  law  to  the  Will.  4.  c.  27.  s.  14.  isa  question  for  the  judge 

devisor;  for   that  the  devisor's  right   was  and  not  for  the  jury  to  decide.     Ibid, 

more  than  such  a  mere  right  of  entry  as  was  Where,  on  the  death  of  a  father  intestate 

then  not  devisable,  he  having  never  been  dis-  seised  of  lands  in  fee,  his  second  son  enters 

seised,  and  having  a  right  which  enabled  him  vrithout  title,  such  entry  is  deemed  to  be  for 

to  devise,  both  before  and  since  stat.  3  &  4  the  use  of  the  eldest  son,  and  the  Statute  of 

Will  4.  c.  27.  ss.  2.  12.  15.     CuU^  v.  Doe  Limitations  does  not  run  against  such  eldest 

d.  Toyib-son,  1 1  A.  &  £.  lOd.  son,  the  possession  of  the  second  son  .being 

( 1 )  Where  in  1 788;  estates  were  settled,  by  his  possession.      DovodaU  v.  Bym£%    BaUy 

marriage  settlement,  to  the  use  of  the  wife  for  ( Irish),  373.     Doe  d.  Durowre  v.  Jbaet,  4  T. 

life,with  remainders  to  her  issue  in  tail,  with  R.  300.     Doe  d.  Georgs  t.  Jbson,  6  £ast, 

remainder  to  the  settlor  (  w  hose  heiress  at  law  8a 

she  was)  in  fee ;  and  in  1 81 8,by  deeds  in  which  Where  in  an  aflidavit  by  the  respondent  in 

the  husband  and  wife,  and  their  only  son,  a  petition  for  a  receiver  on  a  judgment,  he 

R.  G.,  were  parties,    and  by   a  recovery  denied,  that  the  sum  claimed  by  the  petitioner 

su£Fered  in  pursuance  thereof,  the  estates  were  was  due,  but  said  *'  that  the  entire  sum  due,  on 

limited  to  the  use  of  the  husband  for  life,  footof  the  judgment,  &c.,  is  474iL  8j.,  besides 

remainder  to  the  wife  for  life,  remainder  to  costs,  which  this  deponent  is  advised  he  was 

R.  G.,  the  son,  for  life,  remainder  to  his  not  liable  to  : " —  It  was  held,  that  he  was 

issue  in  tail,  remainder  to  J.  F.,  his  sister,  thereby  precluded  from  insisting  on  the  Sia^ 

for  life,  with  other  remainders  over ;  and  the  tute  of  Limitations  as  a  bar  to  the  full  amount 

husband  died  in  1819,  the  wife  in  1822,  and  of  that  sum,  because  the  affidavit  was  a  suffi- 

R.  G.  in  1 828 : — It  was  held,  that,  inasmuch  dent  acknowledgment  in  writing,  within  stat. 

as  the  estate  of  J.  F.  was  carved  out  of  the  3  &  4  Will.  4.    c.  27.       Triitram  v.  Harte^ 

estate  in  tail  of  IL  G.,  she  had  the  same  pe-  1  Longfield  &  Townsend  (Irish),  186. 


2924  STATUTES  OF  LIMITATIOK. 


Stat.  3  &  4  receipt  of  or  by  the  person  by  whom  such  acknowledgment  shall  have  been  pfn 

Will.  4.  c.  27.  g|,g]i  \^  deemed,  according  to  the  meaning  of  this  act^  to  have  been  the  poeKMs 

**•  ^^  or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such  acknowledgnnt 

person  entitled^  ^^^^^  ^^^^  ^'^^  given  at  the  time  of  giving  the  same^  and  the  right  of  aodi  lot' 

or  bis  agent,  to  mentioned  person,  or  any  person  claiming  through  him,  to  make  an  eotrj  or 

be  equivalent  distress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  kive 

to  possession  or  first  accrued  at  and  not  before  the  time  at  which  such  acknowledgment,  oi  ike 

receipt  of  rent,  j^^^  ^£  ^^^y^  acknowledgments  if  more  than  one,  was  given." 

Sect.  15.  "  Provided  also,  and  be  it  further  enacted,  that  when  no  such  acknowkdgofgt 

Where  posses-  as  aforesaid  shall  have  been  given  before  the  passing  of  this  act,  and  the  pa- 

sion  is  not  ad-  session  or  receipt  of  the  profits  of  the  land,  or  the  receipt  of  the  rent,  sbaQ  sot 

verse  at  the  ^^  ^y^^  ^^^^  ^^  ^1^^  passing  of  this  act  have  been  adverse  to  the  right  or  title  of  tbe 

the  act  ^e  person  claiming  to  be  entitled  thereto,  then  such  person,  or  the  person  dainiif 

right  shall  not  through  him,  may,  notwithstanding  the  period  of  twenty  years  hereinbdoR 

barred  until  the  limited  shall  have  expired,  make  an  entry  or  distress^  or  bring  an  actkn  li 

end  of  five  years  recover  such  land  or  interest,  at  any  time  within  &ve  years  next  after  the  pts^ 

afterwards,  of  this  act."  (1) 

Sect.  16'  "  Provided  always,  and  be  it  further  enacted,  that  if  at  the  time  at  which  tk 

Persons  under  j,jgj^^  ^f  ^^^  person  to  make  an  entry  or  distress,  or  bring  an  action  to  lecow 

infancy,  lunacy  ^^7  ^^^  ^^  '^^^»  ^^^^  ^^^^  ^^^  accrued  as  aforesaid,  such  person  shall  ha^e  lieei 
coverture,  or  '  under  any  of  the  disabilities  hereinafter  mentioned  (2),  (that  is  to  say,)  infkoq, 
beyond  seas,  coverture,  idiotcy,  lunacy  (3),  unsoundness  of  mind,  or  absence  beyond  sb^ 
and  their  repre-  then  such  person,  or  the  person  claiming  through  him,  may,  notwithstaodiog  dir 
senubves,  to  be  perf^d  of  twenty  years  hereinbefore  limited  shall  have  expired,  make  an  estrr 
years  from  the  ^^  distress,  or  bring  an  action  to  recover  such  land  or  rent,  at  any  time  witbia 
determination  ^^  years  next  after  the  time  at  which  the  person  to  whom  such  right  shall  bA 
of  their  dis-  have  accrued  as  aforesaid  shall  have  ceased  (4')  to  be  under  any  such  dissbihtj, 
ability  or  or  shall  have  died  (which  shall  have  first  happened)." 

^**^*  "  Provided  nevertheless,  and  be  it  further  enacted,  that  no  entry,  (^stress, « 

Sect.  17.  action  shall  be  made  or  brought  by  any  person  who,  at  the  time  at  whidihit 

&.^^Anh^^^'  right  to  make  an  entry,  or  distress,  or  to  bring  an  action  to  recover  any  lind  or 
brought  beyond  '^"^  ^^^^  ^*^^  ^^^  accrued,  shall  be  under  any  of  the  disabilities  hereinbcffft 
forty  years  mentioned,  or  by  any  person  claiming  through  him  (5),  but  within  forty  jea 

after  the  right  next  after  the  time  at  which  such  right  shall  have  first  accrued^  althoi^h  tlie 
of  action  ac  person  under  disability  (6)  at  such  time  may  have  remained  under  one  or  morerf 
^**"*"'  such  disabilities  during  the  whole  of  such  forty  years,  or  although  the  terra  of  t» 

years  from  the  time  at  which  he  shall  have  ceased  to  be  under  any  such  disahitj, 
or  have  died,  shall  not  have  expired  (?)•" 
Sect  If^*      ,  '*  Provided  always,  and  be  it  further  enacted,  that  when  any  person  shall  W 

No  further  time  under  any  of  the  disabilities  hereinbefore  mentioned,  at  the  time  at  which  l» 
to  be  allowed  right  to  make  an  entry,  or  dbtress,  or  to  bring  an  action  to  recover  any  bud, « 
of  disabilities.      ^^^^  ^^^^  ^^^  ^^^  accrued,  and  shall  depart  this  life  without  having  ceased  » 

be  under  any  such  disability,  no  time  to  make  an  entry  or  distress,  or  to  fan^ 
an  action  to  recover  such  land  or  rent,  beyond  the  said  period  of  twenty  jtsn 
next  after  the  right  of  such  person  to  make  an  entry  or  distress,  or  to  hriDg  u 
action  to  recover  such  land  or  rent,  shall  have  first  accrued,  or  the  said  period  d 
ten  years  next  after  the  time  at  which  such  person  shall  have  died,  sbsQ  be 
allowed  by  reason  of  any  disability  of  any  other  person." 

(1)  Where  it  appeared,  in  Doe  d.  Xtn-  sion  until  within  twenty  years  of  the  fjed- 

tey  V.  Edwards  (5  A.  &  £.  95.),  that,  A.  be-  ment  being  brought,  barred  at  the  cad  (if 

ing  in    occupation  of   copyhold    lands  at-  that   time    from    an    ejectment 

torned  to  B.,  who  claimed  the  fee,  and  en-  (2)  Imprisonment  is  not  mentioned, 

tered  in  the  name  of  B.,  taking  possession;  (3)  CulUy  v.  Doe  d.  Taylenon,  II  A^ 

and  that  after  the  attornment  B.   was  not  £.  1008. 

admitted,  nor  did  he  receive  rent,  or  occupy,  (4)  Xnipe  ▼.  Palmer^  2  Wils.  ISO, 

or  in  any  way  interfere  with  the  land,  the  fee  (5)  Doe  d.  Corbyn  ▼.  Bmnutan,  S  A-&  E. 

in  which  was  several  times  sold,  with  proper  66- 

formalities  in  the  manor  court,  within  the  (6)  A  title   is  given,  notwitfastsn^a^  i 

twenty  years  following: — It  was   held,  that  succession  of  disabilities. 

B.  was,  even  though  A.  continued  in  posses-  (7)  CoUard  v.  Harv,  2  K.  &^  M.  775. 
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*'  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the  Islands  Stat.  3  &  4 

of  Man,  Guernsey,  Jersey,  Alderney,  or  Sark,  nor  any  island  adjacent  to  any  of  Will.  4.  c.  27. 

them  (being  part  of  the  dominions  of  his  majesty),  shall  be  deemed  to  be  beyond  ^'  ^^    ^^' 

seas  within  the  meaning  of  this  act."  ^^^  ig 

"  When  the  right  of  any  person  to  make  any  entry  or  distress,  or  bring  an  Scotland,  Ire- 

action  to  recover  any  land  or  rent,  to  which  he  may  have  been  entitled  for  an  lancl*  and  the 

estate  or  interest  in  possession,  shdl  have  been  barred  by  the  determination  of  adjacent  islands 

the  period  hereinbefore  limited,  which  shall  be  applicable  in  such  case,  and  such  ^^  ^hL, 

person  shall  at  any  time  during  the  said  period  have  been  entitled  to  any  other  ^g^^  ^       ^°" 

estate,  interest,  right,  or  possibility,  in  reversion,  remainder,  or  otherwise,  in  or  ^^^  qq 

to  the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be  made  or  brought  When'tbe  right 

by  such  person,  or  &ny  person  claiming  through  him,  to  recover  such  land  or  to  an  estate  in 

rent,  in  respect  of  such  other  estate,  interest,  right,  or  possibility,  unless  in  the  possession  is 

meantime  such  land  or  rent  shall  have  been  recovered  by  some  person  entitled  to  b*r'«d,  the 

an  estate,  interest,  or  right  which  shall  have  been  limited,  or  taken  effect  after,  or  ^*^  ^^  °         , 

•     1  !•  i?         u    ^  X  '   s.      ^  '  •      „  »»"ie  person  to 

m  defeasance  of,  such  estate  or  mterest  m  possession.  future  estates 

"  When  the  right  of  a  tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  shall  also  be 

distress,  or  to  bring  an  action  to  recover  the  same,  shall  have  been  barred  by  barred, 

reason  of  the  same  not  having  been  made  or  brought  within  the  period  herein-  Sect.  21. 

before  limited,  which  shall  be  applicable  in  such  case,  no  such  entry,  distress,  or  Where  tenant 

action  shall  be  made  or  brought  by  any  person  claiming  any  estate,  interest^  or  *°  *■**  *■  barred, 

right  which  such  tenant  in  tail  might  lawfuUy  have  barred."  (1)  Xl"hr,i^"hJ 

"  When  a  tenant  in  tail  of  any  land  or  rent,  entitled  to  recover  the  same,  shall  lu^y^  barred'^ 

have  died  before  the  expiration  of  the  period  hereinbefore  limited,  which  shall  be  shall  not  re^ 

applicable,  in  such  case,  for  making  an  entry  or  distress,  or  bringing  an  action  cover, 

to  recover  such  land  or  rent,  no  person  claiming  any  estate,  interest,  or  right  Sect.  22. 

which  such  tenant  in  tail  might  lawfully  have  barred,  shall  make  an  entry,  or  Possession 

distress,  or  bring  an  action  to  recover  such  land  or  rent,  but  within  the  period  «<Jv«'^  to  a 

during  which,  if  such  tenant  in  tail  had  so  long  continued  to  live,  he  might  have  ^^^^^  ^^      ' 

made  such  entry  or  distress,  or  brought  such  action."  nmiinst  the  re- 

''  When  a  tenant  in  tail  of  any  land  or  rent  shall  have  made  an  assurance  mainder-man 
thereof  (2),  which  shall  not  operate  to  bar  an  estate  or  estates  to  take  effect  after  whom  he  might 
or  in  defeasance  of  his  estate  tail,  and  any  person  shall,  by  virtue  of  such  assiu*-  ^^^  barred, 
ance,  at  the  time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in  pos-  Sect.  23. 
session  or  receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  such  rent,  and  Where  there 
the  same  person,  or  any  other  person  whatsoever  (other  than  some  person  entitled     "* .        ^^ 
to  such  possession  or  receipt  in  respect  of  an  estate  which  shall  have  taken  effect  ^n  assurance 
after  or  in  defeasance  of  the  estate  tail)  shall  continue  or  be  in  such  possession  by  a  tenant  in 
or  receipt  for  the  period  of  twenty  years  (3)  next  after  the  commencement  of  tail,  which  shall 
the  time  at  which  such  assurance,  if  it  had  then  been  executed  by  such' tenant  in  "ot  bar  the  re- 
tail, or  the  person  who  would  have  been  entitled  to  his  estate  tail  if  such  assur-  J|^**" A^'^ff 
ince  had  not  been  executed,  would,  without  the  consent  of  any  other  person,  barred  at  the 
have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then,  at  the  expiration  of  end  of  twenty 
such  period  of  twenty  years,  such  assurance  shall  be  and  be  deemed  to  be  effec-  years  after  the 

time  when  the 
assurance,  if 

(1)  An   adverse  possession    against    the    to  a  tenant  in  tail,  and  to  make  such  a  pos-  then  executed, 
tenant  in  tail,  will  now  run,  at  the  same  time,     session  for  twenty  years,  coupled  with  the  would  have 
against  the  issue  in  tail  and  those  in  re-     ]>ower  of  the  tenant  in  tail  to  bar  those  in  barred  them, 
mainder,  even  though  the  issue,  and  those     remainder,  equivalent  to  a  perfect  assurance. 

in  remainder,  cannot  have  a  right  of  entry,  In  Doe  d.  Sniuh  v.  Pike  (3  B.  &  Ad.  742. 
while  the  tenant  in  tail  lives,  and  his  estate  1  N.  &  M.  S85.)  Lord  Tcnterden  observed, 
subsists.  "  The  father  might  liave  conveyed  by  fine 

(2)  The  assurance  referred  to  is  the  one  and  recovery,  and  so  have  barred  the  lessor 
made  by  the  tenant  in  toil. '  The  operation  of  the  plaintiff;  he  might  also  have  conveyed 
of  the  clause,  therefore,  is  not  strictly  to  make  by  lease  and  release,  which  would  have  made 
time  a  bar,  but  to  make  time  give  a  full  a  good  title  against  himself  only,  and  would 
operation  to  the  assurance  executed  by  the  not  have  barred  his  son,  the  next  tenant  in 
tenant  in  tail.     .  .   tail.    We  think  the  long  possession  by  the 

(3)  This  clause  extends  the  inference  for-  defendants  may  be  referable  to  such  a  sute 
merly  arising  upon  a  long  possession,  adverse    of  things. " 
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Stat.  S  ft  4  tntl  ••  9ffiMt  any  perton  daiming  my  erttte,  intont,  or  ri^  to  tdee  dset 
Will.  4,  c.  «7.  ^ftg,  or  in  defeannce  of  rach  estate  tiU."  (1) 

•9. 28—86.  u  j^f^  tiig  g|^  3],t  ji^y  of  December,  ISSS,  no  pemn  daiming  ny  U« 

Sect.  S4.  f^t  in  equity  shall  bring  any  suit  (S)  to  lecoTer  die  same  bat  withia  the  poial 

No  tuit  in  during  which,  by  Tirtne  of  the  provisions  hereinbefore  contained,  he  miglitlim 

equity  to  be  made  an  entry  or  distress,  or  brought  an  action  to  recover  the  same  lenwJiid}, 
brought  after  if  |j^  y^  |,^^  entitled  at  kw  to  snch  estate,  interest,  or  right  in  sr  to  Aeane, 
Z  pUnM^if   ••  he  Shan  daim  theiein  in  equity."  (S) 

entitled  at  law,  '*  Provided  always,  and  be  it  furdier  enacted,  diat  tdien  any  hmd  or  rent  Ail 
might  have  be  vested  in  a  trustee  (4),  upon  any  express  trust  (5),  the  right  of  the  mttrnfi 
brought  an  trust  (6),  or  any  person  daiming  throng  him,  to  bring  a  suit  against  die  fnaa^ 

*^^°*  or  any  person  daiming  throng  him,  to  recover  such  land  or  rent,  diall  be  deeBsl 

Sect  25.  to  have  flrst  accrued,  according  to  die  meaning  of  this  act,  at  and  not  befoR  th 

In  cases  of  time  at  which  such  land  or  rent  shall  have  been  conveyed  to  a  pnrdiMff  ftrt 
^kf '^^'*k^i  ^*l^ut^  consideration,  and  shall  then  be  deemed  to  have  accmed  only  at  apoi 
M  bf  dLmed  "^^  punshaaer,  and  any  person  claiming  through  him."  (7) 
to  have  accrued  ''  ^°  ^^  ^"^  ^^  ^  Concealed  (8)  fraud  (9),  the  right  of  any  petson  to  hii|t 
until  a  convey,  suit  in  equity  for  the  recovery  of  any  land  or  rent  of  which  he,  or  say  pens 
ance  to  a  pur-  through  whom  he  ciaims,  may  have  been  deprived  by  such  fraud,  disU  be  deenl 
^'***^*  to  have  first  accmed  at  and  not  before  the  time  at  which  such  fraud  ahilii  orviA 

Sect  S6. 

In  caaet  of  ^  |  ^  fjt^^^^^  clause  is  fVamed  with  reference  to    assurance  could  not,  since  the  subsUtniioBfcr 

tlifttid  no  time  ^^  „^  plan  of  ammnce  by  the  subsdtuUon  Recoveries  Act,  be  made  at  all,  and  tfaf  an 
ih   f  ^^  ^^  Recoveries  Act,  to  which  it  plainly  refers,    of  the  section  require,  that  sach  mishm 

the  fraud  re-  ^j  there  is  no  objection  in  poiutof  law  toan  if  then  executed,  would  have  apentedaka 
"^f«d^"'  earlier  sutute  operating  on  a  later.      The    such  ertates.     Besides,  the  lai^guage  of  ik 

^^  ^*  effect  of  the  clause  therefore  is,  that  where    section  is  not  retioepective.    2  SugdesHT. 

tenant  in  tail  executes  a  deed  enroHed  under    &  P.  357,  358. 

the  later  act,  wMcfa  for  want  of  the  content  (S)  From  this  clause  equilaMi  mk^ 
of  the  protector  opemiesonly  to  creates  base  are  placed  on  the  same  Ibotias  vHb  k|pl 
fee,  umler  which  possession  is  obtained^  the  estates.  Where  a  bill  for  tithes  vas  iU 
title  will  become  good  against  those  in  re-  against  occupiers  of  land  witltin  tbe  liae 
mainder  at  the  end  of  twenty  years  from  the  prescribed,  and  tlie  bill  was  aftemnkeJ 
perii»d  when  tbe  tenant  in  tail,  or  bifl  issue,  aftec  tbe  time  limited,  amended,  bj  natii; 
could  without  the  con&ent  of  any  third  per-  the  owner  of  the  land  a  party,  it  vas  faeU. 
son  liaTc  barred  the  remainders  orer  under  that  the  original  and  amended  VSl  fond 
the  substitution  for  Recoveries  Act ;  but  this  but  one  record,  and  that  the  suit  vmAeR' 
operation  will  not  be  effocted,  if  the  assurance  fore  in  time.  Thorpe  ▼.  MaUa^lqi,t  I 
already  executed  would  not,  if  then  executed    &  C.  4S1. 

without  consent,  bare  operated  to  bar  the  (3)  Where  fraudulent  sales  were  ai^ 
estates  in  remainder.  It  will  be  necessary,  by  tenant  for  life,  and  he  lived  for  thirty-iK 
therefore,  in  all  such  cases,  to  ascertain  that  years  afterwards,  it  was  held,  diet  tbe  nat 
tbe  assurance  was  duly  made  and  enrolled.  in  remainder,  preying  to  redeem,  aad  wito 
This  clause,  it  is  apprehended,  has  not  a  twenty  years  after  he  became  ontitkd, « 
retrospective  operation;  it  could  hardly  be  within  time.  Bandan  {Earl)  y, Beeek^i^C 
held, to  apply  to  a  case,  where  the  twenty  &  F.  479.,  et  ride  CoUard  v.  fiusefi;  SBaa 
years  had  wholly  elapsed  before  tbe  passing    &  M.  775. 

of  the  act,  because  not  only  the  language  of        (4)  Urck  v.  Walker,  2  Jur.  4S7. 
the  section  does  not  embrace  such  a  case,  but        (5)  Ita  tbb  case,  no  time  as  beteccidr 
the  substitution  for  Recoveries  Act,  makes    trustee  snd  tbe  ceaeat  ^McArait  willbehr. 
good  defective  fines  and   recoveries,  where     Taumtend  v.  Towfuend,  1  Cox,  C  C8. 
such  wss  the  intention,  and  gives  confirms-        (6)  Bvrgeu  v.  Wheate^  I  £deB,Si6. 
don  in  certain  cases  in  express  words  to  void-        (7)  But  tbe  cesfm  fur  tnca/  b  bantd  If 
able  estates  already  created,  or  thereafter  to    length  of  time,  operating  against  ibeh^ 
be  created  by  tenant  in  tail.  estate.   Hoceftdoi  v.  Jm»ak^{Lari^i^ 

And  where  a  base  fee  has  bean  crested  &Lef.(  Irish),  629.  OialmimdekgiMmf^ 
before  tbe  new  Statute  of  LimiUtions,  but  the  t.  ClinUm  {Lord),  8  J.  &  W.  1 75. 
twenty  years  have  not  run,  the  case  does  not  (8)  Murray  v.  Fabmer  {Lord),  S  Sck^ 
•eemtofallwithinthesection;  because,  if  the  Lef.  (Irish),  487.  GoHom  v.  (Ma  ^ 
t>sse  fee  were,  ss  it  is  probable,  created  by  a  Swanst.  400.  JI^CW%  t.  JXem,  S  lb* 
fine,  that  assurance  would  not,  as  an  assur-    &  M.  614. 

ance,  at  any  period  have  operated  to  bar  the  (9)  Tkortwghgood's  ca$e,  9Ce.9,  Ot^ 
remaindere  (for  non  claim  upon  a  fine  is  not  v.  ^odba,  3  Burr.  19ia  leaUr  v.  i^ 
now  in  question) ;  snd  if  it  were  a  leeovery,  8  N.  &  P.  531.  BndtmY.  Beeekr,9^ 
still  that  could  have  no  operation,  for  that    538.     Bnmm  v.  Howmd,  8  B.  ft  B.  71 
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Teuonable  diligence  (1)  mighty  have  been  first  known  or  discovered^  provided   ^***  ^  *  "* 
that  nothing  in  this  clause  contained  shall  enable  any  owner  of  lands  or  rents  to        o^l.'og' 

have  a  suit  in  equity  for  the  recovery  of  such  lands  or  rents,  or  for  setting  aside  1_ 

any  conveyance  of  such  lands  or  rents,  on  account  of  frauds  against  any  band 
fide  purchaser  for  valuable  consideration  (2),  who  has  not  assisted  in  the  com- 
mission of  such  fraud,  and  who,  at  the  time  that  he  made  the  purchase  (8),  did 
not  know,  and  had  no  reason  to  believe,  that  such  fraud  had  been  com- 
mitted." (4) 

'*  Provided  always,  and  be  it  fkorther  enacted,  that  nothing  in  this  act  contained  Sect.  27. 
shall  be  deemed  to  interfere  with  any  rule  or  jurisdiction  of  courts  of  equity  in   ^!'^S  ^  j"- 
refusing  relief  on  the  ground  of  acquieiscenoe  (5)  or  otherwise  (6)  to  any  person  ^uitv  on  Uie 
whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this  act."  (7)  ground  of 

"  When  a  mortgagee  (8)  shall  have  obtained  the  possession  or  receipt  of  the  acquiescence  or 
profits  of  any  land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the  otherwise, 
mortgagor,  or  any  person  claiming  through  him  (9)>  shall  not  Inring  a  suit  to   Sect.  28. 
redeem  (10)  the  mortgage  but  within  twenty  years  next  after  the  time  at  which    Mortgagor  to 
the  mortgagee  obtained  such  possession  or  receipt,  unless  in  the  meantime  an  be  barred  at  the 
acknowledgment  of  the  title  of  the  mortgagor  (11),  or  of  his  right  of  redemption,  V^^  from°i?e 
shall  have  been  given  to  the  mor^gor  or  some  person  claiming  his  estate  (12),  or  time  when  the 
to  the  agent  of  such  mortgagor  or  person  in  writing,  signed  by  the  mortgagee  or  the  mortgagee  took 
person  claiming  through  him  (13) ;  and  in  such  ease  no  such  suit  shall  be  brought  possession,  or 
but  within  twenty  years  next  after  the  time  at  which  such  acknowledgment,  or  ^'^^  ^^  . 
the  last  of  such  acknowledgments^  if  more  than  one,  was  given ;  and  when  there  ledicmenu 
shall  be  more  than  one  mortgagor,  or  more  than  one  person  daiming  through  the 
mortgagor  or  mortgagors^  such  acknowledgment,  if  given  to  any  of  such  mort- 
gagors or  persons,  or  his  or  their  agent,  shall  be  as  effectual,  as  if  the  same  had 
been  given  to  all  such  mortgagors  or  persons ;  but  where  there  shall  be  more 
than  one  mor^;agee>  or  more  than  one  person  claiming  the  estate  or  interest  of 
the  mortgagee  or  mortgagees,  such  acknowledgment,  signed  by  one  or  more  of 
auch  mortgagees  or  persons,  shall  be  eflectual  only  as  against  the  party  or  parties 
signing  as  aforesaid,  and  the  person  or  persons  claiming  any  part  of  the  mortgage 

■ 

(1)  Rutledge  v.  OtieSf  2  Tyrw.  169.  is  applicable  to  shareholders  of  a  canal  ques- 

<2)    WaUwyn  ▼.  Lee,  9  Ves.  S3.  tioning  an  agreement  made  by  the  governing 

(S)  This  applies  to  the  time  of  the  con-  body  {Groy  v.  ChapGn^  2  Russ.  I26\)  ;  but 

veyance.  Damet  v.  Thomas,  2  T.  &  C.  234.  it  will  not  bold  while  there  is  on  one  side 

(4)  Taylor  ▼.  Boker,  1  Dan.  71.  undue  influence,  and  on  the  other  distress  of 
M*^ieen  ▼.  Farqtthar,  11  Ves.  478.  Ha^  means.  Purcelly,  Maenamara^  14  Ves.  106. 
nalton  ▼.  Itoyse,  2  Sch.  &  Lef.  (Irish),  315.  Mansel  on  Limitation,  160. 

hosier  ▼.  Cockerell,  9  Bligh,  933.      Miles  v.  (6)  As  where   the   cestui  que  trust  is  a 

lAsngiey,  2  Russ.  &  M.  626.      Kennedy  ▼.  party  to  the  conveyance.      WaUcer  ▼.   Sy- 

Greeuj  3  M.  &  K.  699.  monds,  S  Swanst   64.      Pickering  ▼.  Stam" 

(5)  This  does  not  however  arise  in  acts  of  ford  {L,ord),  2  Ves.  jun.  583. 

which  the  party  is  ignorant  at  the  time,  that  (7)  *'  The  act  do«  not  interfere  with  any 

be  has  a  right  to  acquire  or  dispute.     Choi-  rule  or  jurisdiction  of  courts  of  equity  in 

mumdeley  v.  C&nion,  2  Meriv.  362.     Randall  refusing  relief  on  the  ground  of  acquiescence 

▼.  Srrington,  10  Ves.  427.     Morse  v.  Royal,  or  otherwise  to  any  person  whose  right  to 

m  ibid.  355.     A  cestui  que  trust  being  of  bring  a  suit  may  not  be  barred  by  the  act** 

full  age,  and  not  under  an  incapacity,  is,  if  2  Sugden's  V.  &  P.  361. 

he  openly'  acquiesce    in   any  objecdonable  (8)  Jones  v.  Smith,  2  Ves.  jun.  378. 

conduct    of  a  trustee  for   a   considerable  (9)  The  remainder-man,  where  the  whole 

time,  deemed  to   have   acquiesced    therein,  interest  is  in  mortgage,  is  included.     Bar- 

TVajffbrd  y,  Boehm,  3  Atk.  444.     Brice  v.  rison  ▼.  HoUins,  1  S.  &  a  471. 

SUtkes^   11  Ves.  319.      WoSker  "h,   Synumds,  (10)  Ifadecree  for  redeeming  be  obtained, 

S   Swanst.   64.      Ryder  v.   Bickerion,  ibid,  it  must  be  prosecuted  within  twenty  years, 

83.  «.      Underwood  ▼.  Stevens,  Merlr.  712.  or  the  right  will  be  barred.    St,  John  {Lord) 

So  acquiescence  for  a  long  time  In  a  mort-  t.  Tumer;  2  Vem.  418. 

gage  transaction  is  a  bar.     Hicks  v.  Cooks,  (11)    Sunrnton  v.   Raven,    3   Atk.    105. 

4     Dow,  17.       Or    in    cases  of    fraud  or  Jgtockl^Y.  Slockley,  1  Ves.  &  B.  23. 

iniatake(&^  ▼.  Rhoades,9  Sim.  &  Stu.  (12)  Whether  as  heir,  derisee,  or  assignee. 

41.       1   Biigh,  N.    S.    1.);   or    to    a   will  (13)  As  his  assignee  (Matthews  v.   fTaU 

c|oestioDed  by  the  heir.     Tucker  ▼.  Sanger,  wyn,  4  Ves.  1 18.);  a  mere  agent  is  not  suf- 

M'Clel.   424.      13  Price,  119.     The  same  ficient.      Barron  t<   Martin,  I  Coop.  C.  C. 

rule  as  to  time  holds,  and  the  same  principle  189. 
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^AT.   5  &  4 

Will.  4.  c.  27. 
Bs.  28 — 31. 


Sect.  29. 
No  lands  or 
rents  to  be  re- 
covered by  ec- 
clesiastical or 
eleemosynary 
corporations 
sole,  but  within 
two  incumben- 
cies and  six 
years,  or  sixty 
years. 


Sect  SO. 
No  advowson 
to  be  recovered 
but  within  three 
incumbencies 
or  sixty  years. 


Sect.  31. 
Incumbencies 
after  lapse  to 
be  reckoned 
within  tho 
period,  but  not 
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money,  or  land,  or  rent,  by,  from,  or  under  him  or  them,  and  any  peiBOii,Qfrps- 
sons  entitled  to  any  estate  or  estates,  interest  or  interests,  to  take  e^ct  aiWr  or  ia 
defeasance  of  his  or  their  estate  or  estates,  interest  or  iotezests,  and  shall  M 
operate  to  g^ve  to  the  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage  ai 
against  the  person  or  persons  entitled  to  any  other  undivided  or  divided  part  of 
the  money,  or  land,  or  rent ;  and  where  such  of  the  mortgi^ees  or  penona  afise- 
said  as  shadl  have  given  such  acknowledgment  shall  be  entitled  to  a  divided  pit 
of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or  interest  thcRio, 
and  not  to  any  ascertained  part  of  the  mortgage  money,  the  mortgsgor  or  iDsrt' 
gagors  shall  be  entitled  to  redeem  the  same  divided  part  of  the  land  or  not  m 
payment,  with  interest,  of  the  part  of  the  mortgage  money  which  shall  bear  Ae 
same  proportion  to  the  whole  of  the  mortgage  money  as  the  value  of  andi  dindei 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land  or  lot 
comprised  in  the  mortgage.*'  (1) 

"  Provided  always,  and  be  it  further  enacted,  that  it  ahall  be  lawful  for  soy  aid- 
bishop,  bishop,  dean,  prebendary,  parson,  vicar,  msster  of  hospital  (2),  or  other  ip- 
ritual  or  eleemosynary(S)  corporation  8ole(4),  to  make  an  entry  or  distress,  or  tofaria; 
an  action  or  suit  to  recover  any  land  or  rent  within  such  period  as  hereinafter  ia  ■» 
tioned  next  after  the  time  at  which  the  right  of  such  corporation  sole,  or  of  Mi 
predecessor,  to  make  such  entry  or  distress,  or  bring  such  action  or  suit,  did 
first  have  accrued;  (that  is  to  say)  the  period  during  which  two  penonsiBoe' 
cession  shall  have  held  the  office  (5)  or  benefice  (6),  in  respect  whereof  sock  W 
or  rent  shall  be  claimed,  and  six  years  after  a  third  person  shall  have  bea 
appointed  thereto,  if  the  times  of  such  two  incumbencaea  and  such  term  of  ax 
years  taken  together  shall  amount  to  the  full  period  of  sixty  years ;  and  if  aadb 
times  taken  together  shall  not  amount  to  the  full  period  of  sixty  years,  then  dmiag 
such  further  number  of  years  in  addition  to  such  six  years  aa  will,  with  the  litt 
of  the  holding  of  Such  two  persons  and  such  six  years,  make  up  the  full  perio^flf 
sixty  years ;  and  after  the  said  31st  day  of  December,  183d,  no  such  entry,  &- 
tress,  action,  or  suit  shall  be  made  or  brought  at  any  time  beyond  the  deterauna- 
tion  of  such  period." 

**  No  person  shall  bring  any  quare  impedit  (7)  or  other  action,  or  any  suit  to  enione 
a  right  to  present  to  or  bestow  any  church,  vicarage,  or  other  eocledasticsl  bescfiff 
as  the  patron  thereof,  after  the  expiration  of  such  period  aa  hereinafter  is  met 
tioned  ;  (that  is  to  say),  the  period  during  which  three  clerks  in  succesnoD  dsi 
have  held  the  same,  all  of  whom  shall  have  obtained  possession  thereof  advendj(S) 
to  the  right  of  presentation  or  gift  of  such  peraon,  or  of  some  person  thrn^ 
whom  he  claims,  if  the  times  of  such  incumbencies  taken  together  shall  amonni  H 
the  full  period  of  sixty  years,  and  if  the  times  of  such  incumbencies  shali  aot 
together  amount  to  the  full  period  of  sixty  years,  then  after  the  expiration  of  aack 
further  time  as  with  the  times  of  such  incumbencies  will  make  up  the  full  period  of 
sixty  years." 

"  Provided  always,  and  be  it  further  enacted,  that  when  on  the  avoidance  {9)i 
after  a  clerk  shall  have  obtained  possession  of  an  ecclesiastical  benefice^  adveradyia 
the  right  of  presentation  or  gift  (10)  of  the  patron  thereof,  a  clerk  shall  be  pmeolrf 
or  collated  thereto  by  his  maje6ty(l  l),or  theordinary(12),  by  reason  of  a  ]ap8e(15), 
such  last  mentioned  clerk  shall  be  deemed  to  have  obtained  possesaion  eiver^  I 


(1)  Vide  post,  29S5.  sUt  7  Will.  4.  &  1 
Vict.  c.  28. 

(2)  LecaseeU  SutlorCs  Hospital,  10  Co.  1. 

(3)  1  Kyd  on  Corporations,  26. 

(4)  Fuluwxts  case,  4  Co.  64. 

(5)  Co.  Litt  44,  (a.)  Gee  (Chichester^ 
Bishop  of)  ▼.  Frsedland,  Cro.  Car.  47.  49. 

(6)  Rennell  v.  JJncoln  (Bishop  of),  7  B. 

&  C.  lis. 

(7)  Booth  on  Real  Actions,  223. 

(8)  Where  the  parties  do  not  claim  under 
the  same  title,  the  title  of  one  is  not  con- 
sistent with  that  of  the  other ;  and  the  party 


claiming  has,  in  contemplation  of  law,  bis 
deprived  of  his  right,  and  it  has  ooc  bea 
acknowledged  by  the  other  party.  Usad 
on  Limitation*  163. 

(9)  IVeston's  case,  3  Dy«r,  347.  (a.) 

(10)  Co.  Litt  344.  (a.) 

(11)  iZfirv.  CasUer^wy  (ArckHskep  f, 
Cro.  Car.  354. 

(12)  The  bishop  in  his  diocese,  t^n^^ 
V.  Browne,  3  Lev.  211. 

(13)  Where  on  an  omittion  bv  the  pas* 
to  present  a  clerk,  the  ordinary  may  (J»f  ^ 
voluto)  present.    Catesdy*s  case,  (^  61.  (h.) 
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to  the  right  of  pretentatioii  or  gift  of  sach  patron  as  aforeadd ;  but  when  a  clerk   Stat.  3  &  4 
ahall  have  been  presented  by  his  migesty  upon  the  avoidance  of  a  benefice  in  con-  ^"•i"  4.  c.  27. 
sequence  of  the  incumbent  thereof  having  been  made  a»  bishop  ( 1  )^  the  incumbency   "'  ^^    ^^' 
of  such  clerk(2)  shall^  for  the  purposes  of  this  act,  be  deemed  a  continuation  of  incumbencies 
die  incumbency  of  the  derk  so  made  bishop."  after  promotion 

"  In  the  construction  of  this  act  every  person  chiming  a  right  to  present  to  or  ^  bishoprics. 
bestow  any  ecclesiastical  benefice  as  patron  thereof,  by  virtue  of  any  estate,  inte-  Sect.  82. 
rest,  or  right(3),  which  the  owner  of  an  estate  tail  in  the  advowson  (4)  might  ^|^n  person 
have  barred  (5),  shall  be  deemed  to  be  a  person  claiming  through  Uie  person  ^*>™*"?  "P 
entitled  to  such  estate  tail,  and  the  right  to  bring  any  quare  impedit,  actioij,  or  remainder '&c 
suit  shall  be  limited  accordingly."  after  an  estate ' 

''Provided  always,  and  be  it  further  enacted,  that  after  the  said  Sist  day  of  tail  shall  be 
I>eoember,  1883,  no  person  shall  bring  any  quare  impedU  or  other  action,  or  any  l>«rred. 
suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical  benefice,  as  the  Sect.  ss. 
patron  thereof,  after  the  expiration  of  100  years  from   the  time  at  which  a  ^^  a^^owson 
derk  shall  have  obtained  possession  (6)  of  such  benefice  adversely  to  the  right  of  ^  I'i^''^ 
presentation  or  gift  of  such  person,  or  of  some  person  through  whom  he  claims,  years. 

osr  of  some  person  entitled  to  some  preceding  estate  or  interest  (7)>  or  undivided 
■iMure  (8),  or  alternate  (9)  right  of  presentation  or  gift,  held  or  derived  under  the 
same  title,  unless  a  derk  shdl  subsequently  have  obtained  possession  of  such  bene- 
fice on  the  presentation  or  gift  of  the  person  so  claiming,  or  of  some  person  through 
irhom  he  claims,  or  of  some  other  person  entitled  in  respect  of  an  estate,  share,  ^ 
or  lif^t,  held  or  derived  under  the  same  title." 

"  At  the  determination  of  the  period  limited  by  this  act  to  any  person  for  making  Sect  34. 
an  entry  or  distress,  or  bringing  any  writ  of  quare  impedU,  or  other  action  or  suit,   ^  ^®  pj^  ^^ 
the  right  and  title  of  such  person  to  the  land,  rent,  or  advowson,  for  the  recovery  ^^^j^^'^  ^h 
whereof  such  entry,  distress,  action,  or  suit  respectively  might  have  been  made  rj^ht  ^f  ^be 
or  brought  within  such  period,  shall  be  extinguished."  (10)  party  out  of 

"  The  receipt  of  the  rent  payable  by  any  tenant  from  year  to  year,  or  other  lessee,  possession  to  be 
sliall,  as  against  such  lessee  or  any  person  claiming  under  him  (but  sulgect  to  the  extinguished. 
lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of  Sect.  35. 
this  act**  (11)  Receipt  of  rent 

*'  No  writ  of  right  patent  (12),  writ  of  right  quia  dominus  remieit  curiam,  writ  ^  ^  deemed 
of  right  in  eafrite,  writ  of  right  in  London,  writ  of  right  dose,  writ  of  right  de  ^^^  ®^ 
raiionabiH  parte,  writ  of  right  of  advowson,  writ  of  right  upon  disclaimer,  writ  de  ^ 
r€UianabUibue  divisie,  writ  of  right  of  ward,  writ  de  conwietudinibue  et  servitixe,  ^^^'  ^^' 
writ  of  ceseavit,  writ  of  escheat,  writ  of  quo  jure,  writ  of  eecta  ad  molendinum,  ^^^nTab^**^^ 
writ  de  eeeendo  quietum  de  iheokmio,  writ  of  ne  injutte  vexes,  writ  of  mesne,  writ  i^^i,^  ^f^^^  t],^ 
<^  quod  permiitat,  writ  of  formedon  in  descender,  in  retnainder,  or  in  reverter,  sut  December, 
writ  of  assise  of  novei  disseisin,  nuisance,  darrein  presentment.  Juris  utrum,  or   1834. 

(1)  This  right  in  the  queen  can  only  be  v.    London  {BiAup    tf),   1    Hen.    Black, 

exercised  during  the  lifetime  of  the  party  so  41S. 

pramoted.     jfrmagh  {Archinthop  qO  ^-  ^**'        ( ^^)  '^^  means  «  wholly  destroyed,**  and 

Gen.  S  Bra.  P.  C.  418.  operates  thus :— If  A.  have  possession  of  land 

(3)  Slat.  IS  &  14  Car.  2.  c  4.  for  twenty  years  uninterruptedly;  and  then 

(3)  Stat  3  &  4  Will.  4.  c.74.  s.  15.  In  B.  gains  possession,  upon  which  A.  brings 
re  ^0od;  3  M.  &  C.  S66.  an  action  of  ejectment;  eren  though  be  be 

(4)  1  Inst.  33S.  (b.)  Le  com  de  Finet,  3  the  claimant,  yet  bis  former  possession  for 
Co.  85.  (a.)  twenty  years  will  be  a  good  title  for  him  to 

(5)  Stat.  3  &  4  Will.  4.  c.  74.  s.  40.  recover  under,  because  all  right  in  the  ad- 
Meatk  {Biakop  rf)  t.  Winchuter  {Marquis  verse  party  has  been  tolled  thereby.  Stocker 
gf).  3  Scottp  561.     3  Bing.  N.  C.  183.  v.  Bemsf,  2  Ld.  Raym.  741.,  et  vide  He*  v. 

(6)  Grten^t  ctue,  6  Ca  39.  Carpenter^  6  A.  &  £.  794. 

(7)  1  Inst.  .S22.  (b.)  (11)  Doed.  Z^ocy  v.  OxewHam,  7  M.  &  W. 
(ft)  As  of  joint  tenants  (  WiUon  v.  Khrk*     132. 

wkaw,    7  Bro.  P.  C.  396.),  or  tenanto  in  (12)  Where  this  writ  will  still  lie,  as  in  the 

common.      2  Rol.  Abr.  Preaentment  (K),  cases  provided  for  in  s.  38.,  the  demandant 

372.  must  in  his  count  allege,  and  by  his  evidence 

(9)  As  in  coparcenors.     Scat  Westm.  2.  prove,  a  seisin  in  his  ancestor  within  sixty 

B.  5.     Bro.  Abr.    Qmre  Impedit,  pi.  118.  years.    Dunuday  v.  Hughes {BarL),  3  Bing. 

2  Rol.  Abr.  Presentment  (I.),  346,   Barker  N.  C.  439.      4  Scott,  209. 

9a 


^so 
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Stat.  S  ft  4 
Witr«  4.  c.  97. 
ss.  36 — 4a 


Except  foi 
dowery  gware 
impedit,  and 
ejectment. 

Sect  S7. 
Real  actions 
may  be  brought 
until  the  1st 
June,  1835. 


Sect  38. 
Saving  the       ^ 
rights  of  per- 
sons entitled  to 
real  actions 
only  at  the 
commencement 
of  the  act,  &c. 

Sect  39. 
No  descent, 
warranty,  &c., 
to  bar  a  right  of 
entry. 

Sect  4a 
Money  charged 


mart  iTancesior,  writ  of  entry  9ur  diMeisin,  in  the  guibuM^in  the  j)er,m  the^nd 
cut,  or  in  the  post,  writ  of  entry  tur  mtruHan  (1),  writ  of  entry  wr  aiieMliiii, 
dum  fait  non  compo*  mentU,  dam  fuU  iitfra  aiaiem,  ium  Juit  m  prmna,  at 
oommunem  legem,  in  cam  proviso,  in  consknUi  eaeu,  cui  in  mtd,  ncr  cut  m  citi, 
cui  ante  divortium,  or  sur  cui  ante  divortiumj  writ  of  entry  star  abatmesty  nh 
of  entry  quare  efecit  infra  terminum,  or  ad  terminum  qui  pngteriit,  or  mm 
matrimonii  prahcuti,  writ  of  aid,  besaiel,  tresaiel,  cosinage,  or  nuper  otut,  nit 
of  waste^  writ  of  partition^  writ  of  disceit,  writ  of  quod  ei  defifoeat,  writcf  col^ 
nant  real,  writ  of  warrantia  ckarta,  writ  of  curia  daudenda,  or  writ  per  fu 
servitia,  and  no  other  action  real  or  mixed  (except  a  writ  of  right  of  dover, « 
writ  of  dower  unde  nihil  habet,  or  a  quare  impedit,  or  an  ejectment),  and  no  pint 
in  the  nature  of  any  such  writ  or  action  (except  (2)  a  plaint  for  fieebeodiff 
dower)  shall  be  brought  after  the  dlst  day  of  December^  1834." 

^'  lSx)vided  always^  and  be  it  further  enacted,  that  when  on  the  said  Slttdif tf 
December,  1834,  any  person  who  shall  not  have  a  right  of  entry  to  any  land  id 
be  entitled  to  maintain  any  such  writ  or  action  as  aforesaid  in  respect  of  nek 
land,  such  writ  or  action  may  be  brou^t  at  any  time  before  the  Ist  day  of  Joe, 
1835,  in  case  the  same  might  have  been  brought  if  this  act  bad  not  beeo  nadt^ 
notwithstanding  the  period  of  twenty  years  hereinhefore  limited  shall  Ime 
expired." 

''  ProTided  also,  and  he  it  further  enacted,  that  when,  on  the  1st  day  of  ^ 
1835^  any  person,  whose  right  of  entry  to  any  land  shall  haTebeen  taken  swij If 
any  descent  cast  (3),  discontinuance  (4),  or  warranty  (5)>  might  maJntaiii  nj 
such  writ  or  action  (6)  as  aforesaid  in  respect  of  such  land,  such  writ  or  km 
may  be  brought  after  the  said  Ist  day  of  June,  1835,  but  only  within  the  period (7) 
during  which,  by  virtue  of  the  provisions  of  this  act,  an  entry  might  b" 
been  made  upon  the  same  land  by  the  person  bringing  such  writ  or  actioo,  if  ks 
right  of  entry  had  not  been  so  taken  away." 

'^  No  descent  cast,  discontinuance,  or  warranty,  which  may  happen  or  be  m^ 
after  the  said  3l8t  day  of  December,  1833,  shall  toll  or  defeat  any  right  of  eoh; 
or  action  for  the  recovery  of  land." 

''  No  action,  or  suit,  or  other  proceeding,  shall  be  brought  to  recover  anyssa'' 
money  secured  by  any  mortgage  (8),  judgment  (9),  or  lien,  or  otherwise  ^axf^ 


(1)  Piercy  ▼.  Gardner,  3  Bing.  N.  C. 
748.     4  Scott,  512. 

(2)  Where  a  bill  in  equity  is  brought  on 
such  a  judgment,  to  correct  errors  in  it,  a 
demurrer  will  be  allowed  if  more  than  twenty 
years  have  elapsed  since  the  right  to  the  pro- 
perty accrued.  Piunkett  v.  Burlington 
(Lord)t  1  Jur.  376. 

(3)  Paramour  v.  Yardley,  Plowd.  545. 

(4)  1  Inst  325.  (a.),  332.  (b.)  Le 
Cote  del  Alton  Woods,  1  Co.  44.  (b.) 

(5)  As  Mary  Portington*s  cote,  10  Co. 
37.  (b. ) 

(6)  Co.  Litt  393. 

(7)  Elttob  V.  lltoroiegood,  1  Ld.  Raym. 
283.  Xinsey  v.  ^Heyward,  ibid.  432.  1 3 
Mod.  571. 

(8)  AforAvv.  Marks,  10  Mod.  424.,  et  vide 
post,  2935.,  and  sUt  7  Will.  4. 1  Vict  c.  28. 

(9)  Where  a  judgment  has  been  revived 
by  judgment  in  scire  facias,  the  period  of  h'mi- 
Ution  imposed  By  sUt  3  &  4  Will.  4.  c.  27. 
s.  40.  runs  from  the  date  of  the  judgment  in 
sdre  facias,  and  not  from  that  of  the  original 
judgment  Where  the  Statute  of  Limit- 
ations was  pleaded  to  a  scire  ficias  on  a  judg- 
ment, a  replication,  «that  the  judgment  bad 
been  revived  by  judgment  in  sdreficias  within 
the  period  of  limitation  prescribed  by  the  sta- 


tute,** was  held  good  on  general  denaffK 
Farran  v.  Bere^rd,  1  Sroytbe  (Irisli)t  ^' 

The  court  will  not  allow  a  sdrtjoM^ 
issue  to  rerive  a  judgment  more  dun  fef{ 
years  old  against  the  beir  and  terre  uismtd 
the  cognisor,  where  a  former  sdrejedm  ^ 
issued  against  the  beir  and  terre  tnasli  vi^Bi 
the  twenty  years,  but  no  interest  tad  bff 
paid,  or  acknowledgment  given,  witbiai' 
time  (Palmer  v.  Alyeo,  1  Jebb  h  SjnsB 
(Irish),  501.),  because  the  ststotebiBtf 
provided  for  the  case  of  a  «  proceedings^ 
been  taken.**    Ibid.  586.  n. 

The  court  vrill  not  allow  a  sdrefioB^ 
revive  a  judgment  more  than  tweoiy  }^ 
old  to  issue  against  the  originsl  cogoi*^ 
upon  a  written  acknowledgment  taving  ^ 
given  after  twenty  years.  Braiyi.  Ft^^ 
IJebb  &  Symcs  (Irish),  503. 

The  Statute  of  limitatioos  does  not  ^ 
to  run  against  a  judgment  entend  oni^ 
oHt  bon^  until  the  death  occurs  upoo  «v 
the  bond  is  payable.  Barber  v.  Shm  1^ 
&  Symes  (Irish),  610.  Sut  1  *  «  Viet  & 
110.  s.  19. 

In  Vincent  v.  WUSngton  (1  Longfi*^  * 
Townsend  (Irish),  455.)  it  app«n«li**J 
judgment  vras  obtained  on  a  joint  toai  •■ 
warrant  of  attorney  against  A.  and  R  a  1*"' 
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■ 

upon  or  payaUe  oot  of  any  land  or  rent>  at  law  or  in  equity  (1)9  or  any  legacy  (2)^ 
but  within -twenty  years  next  (S)  after  a  present  right  to  reoeiTe  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a  discharge  for  or  release  of  the 
same^  unless,  in  the  meantime,  some  part  of  the  principal  money,  or  some  interest 
thereon  shaU  have  been  paid,  or  some  acknowledgment  (4)  of  the  right  thereto, 
shall  have  been  given  in  writing,  signed  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent  (5),  to  the  person  entitled  thereto  or  his  agent ;  and  in  such 
case  no  such  action  or  suit,  or  proceeding  shall  be  brought,  but  within  twenty 
years  after  such  payment  or  acknowledgment,  or  the  last  of  such  payments  or  ac- 
knowledgments if  more  than  one  was  given."  (6) 


B.  had  joined  in  these  as  a  security  for  A.  On  a  judgment  of  1810 ;  the  defendant  pleaded 
the  I6U1  of  March,  16S0»  A.  wrote  to  V.'s  s.  4a  of  stat.  3  &  4  Will.  4.  c.  27. ;  and  the 
agent, «  You  have  indoaed  1502.  to  my  credit  pliintifTs  replied  a  judgment  of  revival  in 
on  account  of  V. 's  interest,  and  in  the  accou nt-  1 8 » 7,  by  themselves,  against  the  cognisor, 
book  by  V.*s  agent  (since  dead)  appeared  an  within  twenty  years :  — it  was  decided  to  be 
entry  by  the  agent,  of  17th  of  March,  1820,  no  departure.  Farran  v.  (HHwelt,  2  Jebb  & 
charging  hiaaself  with  a  bill  for  SOL  drawn     Symes  (Irish),  97. 

by  A.,  and  100^  cash  from  A."     In  1822,        (4)  A  reference  being  made  to  a  master  in 

V.'s  attorney  applied  by  letter  to  B.,  calling     Chancery,  in  certain  suitsin  which  the  conusor 

for  payment  of  the  amount  of  the  above  debt ;     of  a  judgment  was  a  defendant,  to  take  an  ac- 

and  B.  on  tliat  occasion  wrote  to  V.'s  at-    count  ofall  debts,  charges,  and  incumbrances 

Comey,  acknowledging  the  receipt  of  his  let-    affecting  certain  freehold  lands  of  the  conusor; 

tar,  "  applying  for  payment  of  his,  B.*8,  and    the  master  reported,  that  a  certain  sum  was 

A.*S  joint  bood;  **  and  aoon  after  B.'s  agent    due  to  the  administrator  of  the  conusee  (who 

sent  a  letter  to  V/s  attorney,  inclosing  a  pro-    did  not  appear  to  have  been  a  party  to  the 

posal  of  terms  upon  which  the  matters  should     Chancery  suits)  on  foot  and  by  virtue  of  the 

be  arranged  by  A.,  and  said, ''this  being  done,     said  judgment,  and  that  the  same  was  a 

it  is  hoped  the  judgment  against  B.  will  be    charge  upon  the  said  freehold  lands  of  the 

satisfied.^*     The  bill  was  filed  in  1839  : — It    conusor ; — It  was  held,  that  the  master's  re- 

was  holden,  that  this  was  sufficient  payment    port  was  not  a  document  within  the  meaning 

and  acknowledgment  to  take  the  case  out  of    of  the  words  **  acknowledgment  in  writing'* 

aut  3&  4  Will.  4.  c  27.    Quare,  Does  that    in  stat.  S  &  4  Will.  4.  c.  27.   s.  4a  ;  and 

statute  repeal  stat  8  Geo,  1.  c.  4.  (Irish)  ?        that  the  master  in  Chancery  ia  not  an  agent  of 

(1)  In  a  case  of  adverK  possession,  profits  the  parties  interested  in  a  report,  made  by 
which  a  party  so  in  possession  might  have  r&>  him  in  a  cause  in  that  court,  or  in  the  judg- 
4diaed  but  for  bis  wilful  default,  are  only  al-  ment  which  is  the  subject. matter  of  his  re- 
lowed  as  against  mortgagees  in  possession,  port,  within  the  meaning  of  the  same  enact- 
«nd  trustees  guilty  of  a  breach  of  trust  ment  Hill  v.  Stuwett^  2  Jebb  &  Symes 
HaweU  v.  Howell^  1  Jur.  492.  2  M.  &  C  478.     ( Irish),  389. 

(2)  This  does  not  extend  to  a  suit  to  make  (3)  In  St.  John  (^Lord)  v.  BouglUon 
<ui  executor  account  for  a  sum  of  money  be*  (9  Sim.  219.),  where  an  estate  was  devised 
qiseathed  to  him  by  his  testator,  upon  certain  to  a  trustee  in  trust  to  sell  and  pay  tlie 
trusta,  and  which  has  been  severed  by  the  testator's  debt,  and  subject  thereto,  in  trust 
«jtecutor  from  the  testator's  personal  estate,  for  A. :  —  It  was  held,  that  as  the  debte 
and  the  interest  of  which  has  for  a  time  been  were  charged  upon  or  payable  out  of  knd, 
applied  towards  the  trusts  of  the  will.  PkU-  they  were  within  the  stat  3  &  4  Will.  4.  c. 
Hpo  V.  Mufiiningtt  2  M.  &  C.  309.  27. ;   but  tliat  an  acknowledgment  of  the 

Where  a  fund  has  oeased  to  bear  the  debu  in  wridng,  signed  by  the  trustee  or  his 
character  of  a  legacy,  and  has  assumed  the  egent^  was  sufficient  to  preserve  the  creditor's 
character  of  a  trust  fund,  although  it  is  right  of  suit  for  twenty  years  after  the  giving 
BtUl  vested  in  the  executor  or  hu  represent-    the  acknowledgment 

ntiTe,  a  biU  filed  for  the  fund  will  be  con-  (6)  A  plea  relying  upon  stat  3  &  4  Will  4. 
sidered  9s  a  suit  for  the  administration  of  the  c.  27.  s.  40.,  should  both  state  the  commence- 
fund,  and  not  as  a  bill  for  a  legacy,  and  ment  of  the  period  of  the  limiuuion,  and 
Jierefore  it  will  not  fiUl  within  this  provision  negative  the  cases  of  exception  in  that  sec- 
>f  the  act.    2  Sugden's  V.  &  P.  363.  tion.    To  a  scire  fadat  to  revive  a  judgment 

(3)  It  was  held  by  nine  judges  against  one,  brought  by  the  assignee  of  the  assignees  of 
hat  the  twenty  years  fixed  by  sUt  3&4  J.  P.,  a  bankrupt,  the  defendant  pleaded, 
^IIL  4.  c.  27.  8.4a  as  the  period  within  « that  after  the  rendition  of  the  judgment,  and 
«rbich  proceedings  on  a  judgment  should  be  the  accruing  of  a  present  right  to  the  said 
akeo,  begin  to  run  from  the  date  of  the  last  J.  P.  to  receive  the  said  debt  and  damages 
asdgment  of  revival,  and  not  from  the  entry  by  virtue  thereof,  to  wit,  on  Ac,  and  within 
iftlie  original  judgment  Whereto  a  sctre/o-  twenty  years  before  and  next  preceding  the 
*a«(by  the  executors  of  the  cognisee  against  a  suing  forth  of  the  sdrefacuu,  the  defendant 
exre  tenant  of  the  lands  of  the  cognisor)  upon    did  not,  nor  did  any  agent  of  the  defendaal 

9  A  2 


Stat.  3  &  4 
Will.  4.  c.  27. 
B.  4a 

upon  land  and 
legacies,  to  be 
deemed  satis- 
fied  at  the  end 
of  twenty  years 
if  there  shall  be 
no  interest  paid, 
or  acknowledg- 
ment in  writing 
in  the  mean- 
time. 
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Stat.  3  &  4 
Will.  4.  c.  27. 
s.  41—43. 

Sect  41. 
No  arrears  of 
dower  to  be 
recovered  for 
more  than  six 
years. 

Sect.  42. 
No  arrears  of 
rent  or  interest 
to  be  recovered 
for  more  than 
six  years. 


Sect  43. 
Act  to  extend 
to  spiritual 
courts. 


Stat.  5&4 
Will.  4.  c.  42. 
ss.  2—7. 37,38. 

Sect.  2. 

Executors  may 
bring  actions 


"  No  arrears  of  dower,  nor  any  damages  on  account  of  sudi  arrean,  dba&lie 
recovered  or  obtained  by  any  action  or  suit  for  a  longer  period  than  nx  yean  not 
before  the  commencement  of  such  action  or  suit." 

No  arrears  of  rent  (1)  or  of  interest  (2)  in  respect  of  any  sam  of  nooej 
charged  upon  (3)  or  payable  out  of  any  land  (4)  or  rent  (5),  or  in  le^  k 
any  legacy  (6),  or  any  damages  (7)  in  respect  of  such  arrears  of  rent  or  infent, 
shall  be  recovered  by  any  distress,  action,  or  suit,  but  within  six  yean  nextifia 
the  same  respectively  shall  have  become  due,  or  next  after  an  acknowkdgment  of 
the  same  in  writing  shall  have  been  given  to  the  person  entitled  thereto,  arks 
agent,  signed  by  the  person  by  whom  the  same  was  payable,  or  his  agest  (S): 
provided  nevertheless,  that  where  any  prior  mortgagee  or  otherincumbnneff(9) 
shall  have  been  in  possession  of  any  land,  or  in  receipt  of  the  profits  theno^ 
within  one  year  next  before  an  action  or  suit  shall  be  brou^tby  any  penoas- 
titled  to  a  subsequent  mortgage  or  other  incumbrance  (10)  on  the  aamekod,^ 
person  entitled  to  such  subsequent  mortgage  or  incumbrance  may  recover  ia  nek 
action  or  suit  the  arrears  of  interest  which  shall  have  become  doe  doriag  k 
whole  time  (11)  that  such  prior  mortgagee  or  incumbrancer  was  in  such  poBaM 
or  receipt  as  aforesaid,  although  such  time  may  have  exceeded  the  said  tenarf 
six  years."  (12) 

"  No  person  claiming  any  tithes,  legacy,  or  other  property,  for  the  lecovci;  i 
which  he  might  bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  nit« 
other  proceeding  in  any  spiritual  court  to  recover  the  same,  but  within  the  fod 
during  which  he  might  bring  such  action  or  suit  at  law  or  in  equity." 

81.  Stat.  3  &  4  Will.  4.  o.  42.  sb.  2 — ?•  37,  SS. 

*'  An  Act  for  the  further  Amendment  of  the  Law,  and  the  better  AdmnMoatf 

Juetice."     [14<A  August,  1833.] 

"  And  whereas  there  is  no  remedy  provided  by  law  for  injuries  to  the  raJ(I5) 
estate  of  any  person  deceased,  committed  in  his  lifetime,  nor  for  certain  vroip 
done  by  a  person  deceased  in  his  lifetime;  to  another  in  respect  of  his  propetq, 


on  his  part,  pay  any  part  of  the  said  debt  and 
damages,  or  any  interest  thereupon,  or  give 
any  aclcnowledgment  in  wridng  of  the  right 
thereto,  signed  in  that  behalf  by  the  defend- 
ant, or  by  any  person  as  such  agent  as  afore- 
said, to  the  said  J.  P.,  or  other  person  en- 
titled thereto,  or  to  the  agent  of  such  person 
so  entitled  as  last  aforesaid,  according  to  the 
form  of  the  statute,**  &c.:  —which  was  holden 
to  be  bad  on  special  demurrer.  Fortetcue  v. 
M^Kone,  I  Jebb  &  Symes  (Irish),  341. 

(1)  Semble,  that  this  does  not  apply  to 
rent  by  deed  or  indenture.  Vide  3  Sc  4Will.  4. 
c.  42.  s.  3.  Paddony.Bartktt,  3  A.  &  E.  884. 

(2)  MiUovon  v.  French^  II  Bligh,  2. 

(3)  Graves  v.  Graves,  8  Sim.  43.  Aftre- 
house  V.  Sca^,  2  M.  &  C.  695. 

(4)  WooUey  v.  WatUng,  7  C.  &  P.  610. 
Jones  ▼.  Reynolds,  4  A.  &  £.  805. 

(5)  MauTuCs  case  7  Co.  28.  (b.)  Go(xU 
man  v.  Packer,  Sir  T.  Jones,  1. 

(6)  1  Saund.  279.  (e.)  2  Dyer,  151.  pi. 
5.  Ewer  v.  Jones,  2  Ld.  Raym.  937.  Since 
Stat.  3  &  4  Will.  4.  c  27.,  a  distress  or  action 
for  an  annuity  accruing  by  will,  must  be 
resorted  to  within  twenty  years  from  the 
death  of  the  testator.  James  ▼.  Salter,  3  Bing. 
N.  C.  544. 

(7)  2  Saund.  171.  (b.)  Holroi  v.  .Eteaon, 
10  Mod.  274. 

(3)  A  judgment  collateral  to  secure  an 
annuity  granted  by  deed  is  widiin  stat.  3  & 
4  VVilL  4.  c.  27.  s.  42.,  and  not  more  than  -six 


years*  arrears  of  the  annuity  are  nam^ 
thereon. 

The  mere  issuing  of  a  scire  fieim '»  « 
bringing  an  action  or  suit  witlun  tkMB- 
ing  of  the  latter  part  of  the  same  Kcm" 
as  to  take  the  case  out  of  the  opentioa  of  Ar 
statute.  Foleyy.  Dumas,  iSmydic(Iinb),?^ 

(9)  As  tenant  in  the  natore  «f  d^ 
Stat  ]  &  2  Vict  c.  lia  a.  II. 

(10)  Stat  1  &  2.  Vict  c.  liacilS->li 

(11)  The  service  of  a  ciiatiBO cob*i<b 
"  pendtacy  of  suit"  Rey  ▼.  An»M 
I  Curt  173. 

( 12)  A  defendant  who  does  not  br  pin'- 
ing  claim  the  benefit  of  stat  3  ft  4  VilLi 
c.  27.  a.  42.,  cannot  rely  upon  it  ialkc^ 
in  bar  of  the  account  Wdsh  r.  VM  > 
Jones  &  Carey  (Irish),  52. 

Where  to  a  scire  facias  oo  a  ja^lg"* 
a  defendant  had  pleailed  several  pksi.  ss^ 
which  he  could  avaO  himself  of  the  Stiti** 
Limitations,  8  Geo.  1.  c.  4«,  the  coot  I^ 
fused  (there  being  no  affidarits  of  b^ 
and  it  being  admitted,  that  the  ja^^ 
had  not  been  paid)  to  allow  hioi  lo  ^  ■ 
plea  under  stat  3  &  4  Will.  4.  c.  97. 9f 
any  terms,  although  the  pro(eedijigs*<i*' 
a  state  in  which  pleas  to  the  meott  w 
have  been  allowed  to  be  added  oa  w*^ 
DomviUey.  Lane,  I  Crawford  &  Dix(In*> 
182.  Semble,  the  stat  3  &  4  Will  4.  c.^- 
must  be  pleaded  specially. 

(13)  'Hie  maxim,  **  actio  persimdis»s^ 
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leal  or  peraoaal ;  for  remedy  thereof  be  it  enacted,  that  an  action  of  trespass  (1)^    Stat.  3  &  4 
or  trespass  on  the  case^  as  the  case  may  be^  may  he  maintained  by  the  exe.    ^^^^  ^*  c.  43. 
cutors  or  administrators  of  any  person  deceased^  for  any  ii^ury   to    the  real   *^  ^— ^' 
estate  of  snch  person,  committed  in  his  lifetime,  for  nvhich  an   action  might  for  injuries  to 
have  been  maintained  by  such  person,  so  as  such  injury  shall  have  been  com*  the  real  estates 
mitted  (2)  within  six  calendar  months  (8)  before  the  death  of  such  deceased  per-  ^^  *^«  deceased, 
■on,  and  provided  such  action  shall  be  broaght  within  one  year  after  the  death  of 
such  person,  and  the  damages,  when  recovered,  shall  be  part  of  the  personal 
estate  of  such  person ;  and  further,  that  an  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  against  the  executors  (4)  or  adminis-   And  actions 
trators  of  any  person  deceased,  for  any  wrong  committed  by  him  in  his  lifetime  ™*7  ^  brought 
to  another  in  respect  of  his  property,  real  or  personal,  so  as  such  injury  shall  *K**"**  execu- 
have  been  committed  within  six  calendar  months  before  such  person's  death,  and  jury  to  property 
80  as  such  action  shall  be  brought  within  six  calendar  months  after  such  executors  real  or  personal,' 
or  administrators  shall  have  taken  upon  themselves  the  administration  of  the  estate  by  their  tes- 
and  efiects  of  such  person,  and  the  damages  to  be  recovered  in  such  action  shall  ^^^^' 
be  payable  in  like  order  of  administration  (5)  as  the  simple  contract  debts  (6)  of 
audi  person." 

'^  All  actions  of  debt  for  rent  upon  an  indenture  of  demise^  all  actions  of  cove-   Sect  s. 
nant  (7)  or  debt  upon  any  bond  or  other  specialty,  and  all  actions  of  debt  or  scire  L^mitadon  of 
/aciat  upon  any  recognisance  (8),  and  also  all  actions  of  debt  upon  any  award  ^'^^^  of  debt 
where  the  submission  is  not  by  specialty,  or  for  any  fine  due  in  respect  of  any   .  ^^  ^^^'     ^ 
copyhold  estates  (9)>  or  for  an  escape  (10),  or  for  money  levied  on  buj  fieri  fa^ 
eias  (11),  and  all  actions  for  penalties,  damages,  or  sums  of  money  given  to  the  party 
^^eved,  by  any  statute  now  or  hereafter  to  be  in  force  (1 2),  that  shall  be  sued  or 
brought  at  any  time  after  the  end  of  the  present  session  of  parliament,  shall  be 
commenced  and  sued  within  the  time  and  limitation  hereinafter  expressed,  and  not 
sifter ;  (that  is  to  say,)  the  said  actions  of  debt  for  rent  upon  an  indenture  of  demise, 
or  covenant  or  debt  upon  any  bond  or  other  specialty,  actions  of  debt  or  scire 
^fheias  upon  recognisance,  within  ten  years  after  the  end  of  this  present  session,  or 
v^thin  twenty  years  (15)  after  the  cause  of  such  actions  or  suits,  but  not  after ;  the 
said  actions  by  the  party  grieved,  one  year  after  the  end  of  this  present  session, 
or  within  two  years  after  the  cause  of  such  actions  or  suits,  but  not  after ;  and  the 
said  other  actions  within  three  years  after  the  end  of  this  present  session,  or 
-within  six  years  after  the  cause  of  such  actions  or  suits,  but  not  after :  pro- 
vided  that  nothing  herein  contained  shall  extend  to  any  action  given  by  any 
statute,  where  the  time  for  bringing  such  action  is  or  shall  be  by  any  statute  spe- 
ciaUy  limited." 

^'  If  any  person  or  persons  that  is,  or  are,  or  shall  be  entitled  to  any  such  action  S.'ct.  4. 
or  suit,  or  to  such  eeire  faeiasy  is,  or  are,  or  shall  be  at  the  time  of  any  such   Kcniedy  for 
cause  of  action  accrued,  within  the  age  of  twenty-one  years,  feme  covert,  nan  >"'»•"*«» ^"^^nw 
compos  mentis,  or  beyond  the  seas  (14),  then  such  person  or  persons  shall  be  at  ^^^^^^    ^* 
liberty  to  bring  the  same  actions,  so  as  they  commence  the  same,  within  such 

cum  personAj"  still  applies.    Wkeatly  v.  Lane,  Phypers  ▼.  Ebum,  3  Scott,  634.     3  Bing. 

1  Saund.  216.  N.  C.  250. 

(^ly  LesSix  CarpefUert*  case,  8  Co.  146.  (10)  Wmam*  v.  Mostyn  (Bart.),  4  M.  & 

(9)   Skinner  v.  Newton,  10  Mod.  140.  W.  145.     Stat  IS  £dw.  1.  c.  11.     1  Rich. 

C3>  This  means  "next**  2.  c.  12. 

(4)  An  executor  de  ton  tort  is  included.  (11)3  Saund.  71.  (a.) 

I>yer»  166.  (b.)n.  II.    Serle  v.  Wdtenvorth,  (12)  Spencer  (£arl)  v.  Swmmdl,  3  M.  & 

4  M.  &  W.  9.     6  Dowl.  P.  C.  684.  W.  154.     6  Dowl.  P.  C.  326. 

(5>  Green  v.  Salmon,  S  N.  &  P.  388.  (13)  Debt  on  bond  for  arrears  of  an  an- 

(6)  2  Saund.  9.  n.  5.     1  ibid.  331.  336.  nuity  is  barred  after  twenty  years  by  stat  3 

(7>  Bandaa  v.    Rigbi/,  4  M.  &  W.  130.  &  4  Will.  4.  c.  42.  s.  3.,  but  not  after  bix 

e  I>ow].  p.  C.  650.  years  under  stat  3  &  4  Will.  4.  c  27.  s.  42. 

<8)   Glynn  (Bart.)  r.  Thorpe,  I  B.  &  A.  Sims   v.   Thomas,  12  A.    &  £.  536.,   vide 

J  53.      Btuton  V.  Ridley,  11  Mod.  223.  etiam  Paget  ▼.  Foley,  2  Bing.  N.  C.  679. 

(9)  The  fine  due  to  the  lord  is  to  be  as-  (14)  Vide  post,  stat  3  &  4  Will.  4.  c.  42. 

aemaod  after  the  admission.     Grand  Junction  s.  7. 

HaUwcttf  Company  ▼•   Dimes,  2  Jur.   886. 

9a  S 


29M 


STATUTES  OF  LIMITATION. 


Stat.  3  &  4 
WiLU  4.  a  43 
u.  4—7.  37, 
38. 

AbMIICC  of 

defendants  be- 
yond  MM  pio> 
vided  for. 

oect.  5. 

FroriM  in  rue 
of  acknowledg- 
ment in  writing, 
or  by  part  pay- 
ment. 


Sect.  €m 
The  limitation 
after  judgment 
or  outlawry  re- 
vened. 


Sect  7. 
No  part  of  the 
United  King- 
dom, &c.,  is  to 
be  deemed  be- 
yond the  seas, 
within  the 
meaning  of  this 
act. 

Sect.  37. 
Executors  of 
lessor  may  dis- 
train for  arrears 
in  his  lifetime. 

SccL38w 
Arrears  may  be 


timet  ftfter  their  coming  to  or  being  of  full  age,  disooverl,  of  «Nnid  ncacfi 
or  returned  (X)  from  beyond  the  mm,  m  other  peracms  having  no  such  impdi. 
ment  should,  according  to  the  proTiaiona  of  thia  act,  have  done  ;  and  tfait  if  aj 
person  or  persons,  against  whom  there  shall  be  any  such  cause  of  actioD,ii,« 
are,  or  shall  be  at  the  time  of  such  cause  of  action  accrued,  beyond  the  ieii,tka 
the  person  or  persons  entitled  to  any  such  cause  of  action  shall  be  stlikrtjt* 
bring  the  same  against  such  person  or  persons  within  such  time  as  are  here  bdoR 
limited,  after  the  return  of  such  person  or  persons  from  beyond  the  sesk" 

'*  Prorided  always,  that  if  any  acknowledgment  shall  have  been  made,  eidierby 

writing  signed  by  the  party  liable  by  virtue  of  such  indenture,  spedsltj,  or  s- 

cognisance,  or  his  agent  (2),  or  part  payment  (5),  or  part  satisfactioii  (4)|  m 

account  of  any  principal  or  interest  being  then  due  thereon,  it  shall  aad  ntj  k 

lawful  for  the  person  or  persons  entitled  to  such  actions,  to  bring  his  w  tUr 

action  for  the  money  remaining  unpaid,  and  so  acknowle(^^  to  be  doe,  viib 

twenty  years  after  such  acknowledgment  by  writing,  or  part  payment,  vpi 

satisfaction,  as  aforesaid,  or  in  case  the  person  or  persons  entitled  to  sadt  adiai 

shall,  at  the  time  of  such  acknowledgment,  be  under  such  disability  ai  aJbRoil, 

or  the  party  making  such  acknowledgment  be  at  the  time  of  making  the  sw 

beyond  the  seas,  then  within  twenty  yean  after  such  disability  shall  hive  eeari 

as  aforesaid,  or  the  party  shall  have  returned  from  beyond  seaa,  as  the  ok  nj 

be ;  and  the  plaintiff  or  plaintifik  in  any  such  action,  or  any  indenture,  ipedikj, 

or  recognisance,  may,  by  way  of  replication  (5),  state  audi  acknowledgmes^  ai 

that  audi  action  was  brought  within  the  time  aforesaid,  in  answer  to  a  plet  (li^ 

of  this  statute.** 

"  If  in  any  of  the  said  actions  judgment  be  given  for  the  plaintiff,  and  the  vm 
be  reversed  by  error,  or  a  verdict  pass  for  the  plaintiff  and  upon  matter  a&epi 
in  arrest  of  judgment  the  judgment  be  given  against  the  plaintiff,  that  be  tab 
nothing  by  his  pLiint  (7),  writ  (8),  or  bill  (9),  or  if  in  any  of  the  nd  ac 
tions  the  defendant  shall  be  outlawed,  and  shall  after  reverse  the  ontkvry,  ^ 
in  all  such  cases  the  party  plaintiff,  his  executors  or  administrators,  as  the  tar 
shall  require,  may  commence  a  new  action  or  suit  from  time  to  time  wiihm  t  yv 
after  such  judgment  reversed,  or  such  judgment  given  againat  the  plaintiff  or  ^ 
lawry  reversed,  and  not  after." 

<<  No  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  the  Idttdi 
of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  nor  any  islands  a4iaeeDt  to  ff J 
of  them,  being  part  of  the  dominions  of  his  migesty,  shall  be  deemed  to  k 
beyond  the  seas  within  the  meaning  of  this  act,  or  of  the  act  passed  in  the  tvctfj* 
first  year  of  the  reign  of  King  James  the  First,  intituled  *  An  act  for  haatiUB 
of  actions  and  for  avoiding  of  suita  in  law.'  "(10) 

''It  shall  be  lawful  for  the  executors  or  admlniatrators  of  any  lessor  or  hndkri 
to  distrain  upon  the  lands  demised  for  any  term,  or  at  will,  for  the  vnmga^ 
rent  due  to  such  lessor  or  landlord  in  his  lifetime,  in  like  manner  as  soch  kas 
or  landlord  might  have  done  in  his  lifetime."  (11) 

"  Such  arrearages  may  be  distrained  for  after  the  end  or  determinatioD  of  sxk 
term  or  lease  at  will,  in  the  same  manner  aa  if  such  term  or  leaae  had  not  bea 
ended  or  determined,  provided  that  such  distress  be  made  vrithin  the  qisee  ef  ax 
calendar  months  after  the  determination  (12)  of  such  term  or  leaae,  and  dsoBS 


(1 )  *<  First  return"  is  here  intended. 

(2)  MorreUw.  Frith  (Clerk),  3  M.&  W. 
402.     8  C.  &  P.  246. 

(3)  Evans  v.  Daoiesy  4  A.  &  £.  840. 

(4)  Irving  v.    Feitck,   3  M.    &  W.   90. 
Hooper  w.  Stephens,  4  A.  &  £.  71. 

(5)  Under  such  circumstances  the  repli- 
cation roust  conclude  with  a  verification,  and 
issue  will  be  tendered  by  the  rejoinder  in  the 
negative  (Priddle  and  Ndpper^s  caae,  1 1  Co. 
10.),  and  accepted  by  the  sumjoinder  (i.  e. 
a  similiter). 

(6)  This  pica  will  refer  to  the  particular 


period  limited  {vide  s.  S.),  asthafthe^ 
of  action  did  not  accrue  at  any  tine  ^i^ 


twenty  years  next  before  the  i 

or  within  ten  years  next  bdbre  the  odfif^ 

session  of  parliament." 

(7)  Kitch.  231. 

(8)  Stata.  2  WUl.  4.  c  39.  s.  Lasd  U^ 
Victclia  s.1. 

(9)  StaL  2  liniL  4.  c  391  s.  1& 

(10)  c.  16. 

(11)  Dunkv.  irtmfer,  5  B.  &  A.  5& 

(12)  1  Inst.  45.  (b.)  .^al^  W15-I53X 
tit.  Disraiss. 
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the  continuance  of  the  possession  (1)  of  the  tenant  from  whom  sach  amars  be-   Stat.  3  &  4 
come  due :  provided  also,  that  all  and  every  the  powers  and  provisions  in  the   ^'ll.  4.  c.  42. 
several  statutes  made  relating  to  distresses  for  rent  shall  be  applicable  to  the  dis-  '*  ^^' 
tresses  so  made  as  aforesaid."  distnuned  for 

within  six 
months  afler 
32,  Stat.  7  Will.  4.  &  1  Vict,  c  28.  determinaUon 

of  term.  ^ 
'*  An  Act  to  amend  an  Act  qf  the  Third  and  Fourth  Years  of  his  late  Majesty  (2), 
/or  the  Limitation  qf  Actions  and  Suits  relating  to  real  Property^  and  for    Stat.7Wiu«4. 
simplifyiny  the  Remedies  for  trying  the  Rights  thereto."  ^  ^'""  ^  ^®- 

'*  It  shall  and  may  be  lawfid  for  any  person  entitled  to  or  claiming  under  any  Mortgagees 

mortgage  of  land,  being  land  within  Uie  definition  contained  in  the  first  section  J'^^.^°  ^^  ^^- 

of  the  said  act,  to  make  an  entry,  or  bring  an  action  at  law,  or  suit  in  equity,  to  o^^JJ^w-n'**^' 

recover  such  land  at  any  time  within  twenty  years  next  after  the  last  payment  of  g.  27.  s.  1.  ma 

any  part  of  the  principal  money  or  interest  secured  by  such  mortgage  (3),  al-  bring  actions  to 

though  more  than  twenty  years  may  have  elapsed  since  the  time  at  which  the  recover  land 

right  to  make  such  entry  (4'),  or  bring  such  action  (5),  or  suit  in  equity  (6),  '^'thin  twenty 

shall  have  first  accrued,  any  thing  in  the  said  act  notwithstanding."  y**"  after  last 

payment  of 

principal  or 

(1)  Savage  ▼.  DerU^   Str.   1064.      ArUi,        (5)     Ami,   1173—1278.   tit.    Dsbt  (1    interest 
1067— 1172.  tit.  Covenant.  Saund.   201.    (a.)    n.   n.)  ;     covenant   (2 

(2)  c.  27.  ibid.  107.  (a.)  n.  b.). 

(3)  Marks  v.  Markt,  10  Mod.  424.  (6)  For  foreclosure.     UpperUm  ▼.  Har^ 

(4)  Anti,  1374 — 1497.    tit.  Ejectment,  ristm,    7  Sim.    444.      Bruere   v.    Wharton, 
Bogert  V.  Humphreys,  4  A.  &  £.  299.  ibid.  483 
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ADDENDA,  2937—2995. 


ARBITRATION  AND  AWARDS. 


[P«  6S*j]  An  appointment  of  an  umpire  by  two  arbitrators,  under  a  power  to  appoint 
before  **  entering  on  the  cause  of  the  matters  in  difference,"  is  good,  though  the  arbitrators 
have,  before  8U<£  appointment,  enhirged  the  time.  (1) 

[P.  67*3  If  ooe  of  the  arbitrators  insist  upon  producing  further  evidence,  and  the  other 
r^ue  to  aUow  it  to  be  done,  this  b  a  sufficient  **  disagreement  **  between  the  arbitrators  to 
authoiise  the  interference  of  the  umpire.  (2) 

[P.  80.]  Where  matters  in  difference  are  referred  to  the  award  of  three  aibitrators,  or 
any  two  of  them,  two  of  such  arbitrators  cannot  delegate  their  authority  to  the  third,  the 
parties  to  the  submission  having  a  right  to  the  joint  judgment  of  at  least  two  of  the  arbi- 
trators upon  the  points  submitted  to  their  decision.  Where,  therefore,  a  submission  had 
been  made  to  A.,  a  barrister,  and  B.  and  C,  two  merchants^  or  any  two  of  them,  and  after 
evidence  had  been  given  on  each  side,  A.  and  B.  agreed  to  make  their  award  in  &vour  of 
the  plaintifb  for  a  certain  sum,  subject  to  the  decision  of  A.  upon  a  point  of  law,  to  which 
award  C.  did  not  altogether  agree,  but  he  agreed  to  the  point  of  law  being  left  to  A. ;  and 
the  latter,  without  any  further  communication  with  either  B.  or  C,  decided  the  point  of 
law  for  the  plaintiffs,  aind  drew  up  the  award  in  their  &vour  for  the  sum  which  had  been 
mentioned,  and  after  signing  it  at  Birmingham,  sent  it  to  London  to  be  executed,  by  either 
of  the  other  arbitrators  who  agreed  with  him,  where  it  was  executed  on  the  followmg  day 
by  B. :  — the  court  set  the  award  aside.  (3) 

[P*  81 .]]  An  arbitrator  to  whom  a  case  was  referred,  with  liberty,  if  he  should  think  fit» 
to  report  specially  to  the  court,  set  out  in  his  award  a  long  statement  of  the  evidence,  leav- 
ing the  court  to  draw  inferences  of  feet :  —  It  was  held,  that  this  was  not  a  due  exercise  by 
the  arbitrator  of  the  authority  entrusted  to  hiuL  (4) 

[P.  SS.]  An  untrue  recital,  in  an  award,  ot  an  extension  of  the  arbitrator's  power  by 
agreement  of  the  parties^  will  not  cure  an  excess,  where  the  truth  appears  upon  affi- 
davit. (5) 

[P.  87*]]  By  order  of  Nisi  Prius,  all  matters  in  difference  in  a  cause  were  submitted  to 
arbitration,  with  liberty  to  the  arbitrator  to  reserve  questions  for  the  opinion  of  the  court 
on  certain  points  of  law  which  had  been  raised  at  the  trial.  Evidence  was  offered  before 
him,  to  which  the  defendant  objected.  The  arbitrator  thought  the  objections  weighty,  but 
refused  to  decide  upon  them,  and  declared  his  intention  to  receive  the  evidence,  stating,  that 
he  should  raise  on  his  award  such  objections  to^it  as  appeared  to  him,  on  consideration,  to 
be  important ;  but  he  declined  pledging  himself  to  raise  any  objection  in  particular.  The  de- 
fendant, thereupon  moved  the  court  for  leave  to  revoke  his  submission,  stating  that  the 
admission  of  the  evidence  would  make  many  additional  meetings  necessary,  and  cause  great 
expense :  —  But  it  was  holden  no  sufficient  ground  for  giving  leave  (6)  to  revoke  the  submis- 
sion, though  the  objections  to  evidence  might  be  well  founded.  (7) 

f  P.  87«3  Where  an  order  of  reference  contained  a  clause  empowering  the  arbitrator 
to  examine  the  parties  'respectively,  on  oath,  if  thought  necessary  by  him :  —  It  was  held, 
that  he  might  examine  either  party  in  support  of  his  own  case.  (8) 

[[P.  88.3  Where  arbitrators  differ,  and  the  case  is  referred  to  an  umpire,  and  one  of  the 
parties  requests  him  to  recall  the  witnesses,  and  he  declines  to  do  so»  and  decides  on  the 
notes  of  the  arbitrators,  the  award  will  be  set  aside.  (9) 

[P.  100.J]  Where  an  arbitrator  enlarges  the  time  for  making  his  award  **  until "  a  par- 
ticular day,  the  time  is  to  be  construed  as  inclusive  of  that  day.  (10) 


(1 )  CudOiffs.  WaUertf  3  M.  &  Rob.  2S2. 

(2)  Ibid. 

(3)  Link  V.  NtwtOH,  S  M.  &  G.  351. 

(4)  Jeph^on  V.  ffowkinSf  ibid.  366. 

(5)  rrice  v.  JPopMrh  10  A.  &  E.  139. 
<6)  Ubder  stet  3  &  4  Will.  4.  c.  42.  s.  39. 


(7)  SeaU  v.  Fan  Sandau,  1  A.  &  £.  N.  a 
108. 

(8)  WeUs  V.  Betukin,  1  DowL  P.  C.  N.  a 
342. 

(9)  In  re  JmAtM,  ibid.  276. 

(10)  Kerr  v.  JesUm,  ibid.  5S8. 


Tbb  UHPiai. 

When  appolnt- 
ment  of  umpire 
may  be  maae, 
after  the  time  for 
making  the  award 
has  been  enlarged. 

Refusal  by  one  of ' 
two  arbitrators, 
to  admit  evldencor 
is  suificlent  to  au- 
thorise the  inter- 
ference of  the 
umpire. 

DsLiGATioK  or   * 

AUTHOaiTT  BY 

Abbitsatobs. 

Where  two  arbi- 
trators cannot  de- 
legate their  powers 
to  a  third  arbltra^ 
tor. 


ABBrTBATOBS  NOT 
AWABDWO  ON  ALIr 
MATTBBS  BBTBB- 
BBD. 

The  court  cannot 
be  left  to  draw  in- 
ferenoesofflBct. 

BXCBSS  OF  AUTHOw 
BITT  BY  ABBITBA- 
TOBS. 

An  untrue  recital; 
in  an  award,  will 
not  cure  an  excess 
of  authority. 

Bbcbptiom  or 

BVIDBNCB  by 

Abbitbatobs. 

ReceptioD  of  ob- 
jectionable evi- 
dence, will  not  re* 
vokeanawaid. 


When  arbitrator 
can  examine 
either  party. 

Arbitrator  cannot 
refuse  to  call 
witnesses. 

TlMB  WITHIN 
WHICH  AN  AWABO 
UJJn  BB  MADB. 

If  an  award  be 
enlarsed  "  until'* 
SiC\  the  time 
is  inclusive  of 
thatdiQr. 
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Uader  lUL  8  &  4 
WiU.  4.  c.  4S. 
••IB.,  the  time  for 
en  aiMtrator  to 
make  hts  awmrd 
Buv  be  enUrved, 
altbougfa  he  nai 
allowed  the  time 
to  elapse  for 
maidng  hie  award. 

Where  eolan- 
raanti  thouldbe 
Indoned  on  the 
order  of  refer> 


FtlfAL  AWAU>. 

Where  an  hypo- 
thetical adivMU- 
c^on  ought  to  be 
r^ected  as  sur- 
plusage. 


Cbktain  Award. 

Where  It  is  suffl- 
dent  to  state,  that 
theplaintiir**has 
no  cause  of  ao- 
tloo.*' 

Where  the  find- 
ing must  be  re- 
garded as  hvpo- 
thetfcal,  ana  only 
for  the  purpose  of 
detennmlng  the 
coats. 


Uncirtain 
Award. 

Where  the  award 
is  not  final,  fhnn 
the  amount  of  a 
sum  of  money  not 
bdng  spedfied. 


Award  uncertain 
dram  not  niecUy- 
ing  the  Tafue, 
quaUtv,  or  de- 
scriptUMB  of  fix- 
tures to  be  set  up 
by  the  lessee. 


Stamp. 

AfBdaTits  in  sup* 
port  of  a  motion 
Cb  set  aside  an 
award,  must  be 
stamped* 


[P.  100. [|  The  court  hts  power  under  stat  3  &  4  WUL  4.  c.  49.  9,  39.  to  enbifr 
the  time  for  an  arbitrator  to  make  hit  award,  where  tiie  arbitrator,  having  power  to  do  so^ 
has  allowed  the  time  limited  by  the  submiiMon  for  making  the  award  to  dapae  withont 
doing  so.  ( 1 ) 

[  P.  1 05«]  Where  the  order  of  reference  anthoiised  the  arbitrator  to  enlarge  the  tine  ts 
the  Snd  of  November,  1841,  "  or  to  such  other  or  ulterior  day,  aa  the  said  artntiafcar  ihaB 
ultimately  appouit  and  signify  in  writing  under  his  hand,  to  be  indoned  on  the  aid  onkr 
of  reference :"  —  It  was  held,  that  the  enlargements  subaaquent  to  tfaa  2d  of  Nofailiti« 
1841,  only  need  be  indorsed  on  the  order  of  iieferenoe.  (2) 

[P*  107*1  On  a  submission  to  arbitration,  not  giving  power  to  nuse  question  of  fav 
for  the  opimon  of  the  court,  the  arbitrators  awarded  82L  as  a  compensation  for  damsge; 
and  in  a  subsequent  part  of  their  award  they  stated,  **  for  the  purpose  of  rainng  ^ 
question  for  the  determination  of  the  court,  in  case  it  should  be  pleaaed  to  cntertaiBik 
same,"  that  they  awarded  the  82t  on  a  certain  principle^  which  they  ezphdned ;  bat,  i 
the  court  should  think,  that  the  damage  ought  to  be  estimated  on  another  princ^k^  vlak 
they  likewise  stated,  then  they  awarded  a  compensation  of  102iL  On  motion  to  set  a^ 
the  award  as  not  final,  it  was  held,  that  as  the  sum  of  82^  was  poaitivdy  awasdcd,Ac 
hypothetical  adjudication  which  followed  might  be  rejected  as  aurpliis^e^  and  thsaaad 
sustained.  (3) 

fP«  114'.3  Where  a  cause  and  matters  in  dispute  are  referred  to  aa  axfaitiilor,itii 
sufficient  for  him  in  his  award  to  state,  that  he  finds  the  plaintiff  **  has  no  cbbk  d 
action,"  without  making  any  reference  to  matters  in  dispute,  independent  of  the  aeteii 
not  being  shewn  that  any  matters  in  dispute,  beyond  the  action,  are  brought  befive  liim.(4} 

[P>  115*3  1<>  (unmpBit  on  a  retainer  to  project  certain  works,  and  to  esamtDSCOta 
bills,  with  care,  skill,  and  diligence,  it  was  pl«uled,  I.  non  auumptH:  2.  no  retainer;  S.  tki 
defendant  did  use  care,  &c,  in  projecting  the  works ;  4.  that  be  did  use  care,  &&,  iso- 
amining  the  bills.  The  cause  and  all  matters  in  difference  were  refierred  by  order  of  ITis 
Prius ;  costs  of  the  cause  to  abide  the  event.  The  award  fi>und  for  the  defendant  on  the  lA 
2d,  and  4th  issues,  and  for  the  phuntiff  on  the  3d :  —  It  was  held,  that  the  award  wasgoo^'^ 
not  repugnant;  for  that  the  finding  on  the  3d  and  4th  issues  must  be  legBrdsdalr^ 
thetical,  and  only  for  the  purpose  of  determining  the  costs  of  them ;  and  that  it  eooldat 
be  inferred  from  such  fincUng,  that  there  was  matter  in  difference  in  leqieet  of  woik  dos^ 
other  than  the  work4neluded  in  the  action.  (5) 

[P.  117«J  By  a  deed  of  submission  to  arbitration  between  B.  and  J.  it  was  ttetA, 
that  they  had  been  partners ;  that  J.  had  deposited  with  C.  and  Co.*  bankers,  eatn» 
curities  for  such  sums  as  they  had  advanced,  or  might  advance  to  J.  as  soiety  iv  K« 
that  R.  being  indebted  to  the  bankers  in  40002.,  J.  had  mortgaged  to  them  secuiitieiftr* 
sum  not  exceeding  30002. ;  that  R.  and  J.  had  dissolved  partnership,  and  had  agned  t» 
refer  all  matters  in  difference,  &c.  There  was  a  proviso  that,  if  the  arbitratois  dmU 
award  any  money  to  be  paid  by  J.  to  R,,  they  should,  in  their  award,  if  the  qmx1|>P 
were  still  outstanding,  authorise  such  payment  to  be  made  to  the  bankers  in  xcdoctiaBtf 
the  mortgage  debts,  and  should  further  award,  that  R.  should,  at  a  time  to  be  named  bf 
the  arbitimtors,  pay  in  to  the  bankers'  such  a  sum  as  would  be  suflicient  to  entitle  X  iv 
have  the  mortgage  discharged,  and  the  securities  deposited  by  him  released.  The  iHii- 
trators  by  their  award  found  that  S121iL  was  due  from  J.  to  R.,  and  the  mortgiCE 
outstanding;  and  they  ordered  J.  to  pay  the  31 2R  on  certain  days,  with  Ubertrtt 
him  to  pay  it  in  to  the  bankers*  as  above  stated.  They  also  awarded  that,  witbioMe 
month  fh>m  the  payment  of  the  312R,  R.  should  pay  in  to  the  bankers',  such  anma 
would  be  sufficient  to  entitle  J.  to  have  the  mortgage  discharged,  and  the  securities  d^ 
posited  by  him  released ;  but  it  did  not  appear  by  the  award,  what  that  sum  would  be:  — 
It  was  held,  that  the  award  was  not  final  on  thb  point,  and  therefore  was  bad.  (5) 

[P*  1 18.  J  On  a  submission  of  a  cause  and  all  matters  in  difference  between  a  Uattf^ 
lessee,  the  costs  to  abide  the  event,  an  award,  that  certain  fixtures  have  been  wroogfeflfi^ 
moved  by  the  lessor,  to  the  value  of  I R,  and  that  the  lessee  shall  set  up  othen  in  thebphoi 
to  be  left  for  the  leaor  at  the  end  of  his  term,  and  tiiat  the  lessor  shall  pay  the  lessee  lU 
on  a  specified  day,  is  bad  for  want  of  authority,  though  the  removal  of  such  fixtores  *■ 
in  fact  a  matter  in  difference  on  the  arbitration.  And  such  an  award  is  likewise  aaecftaii 
in  not  specifying  the  value,  quality,  or  description  of  fixtures  to  be  set  up  by  the  kae^ 
and  might  be  set  aside  by  the  lessor.  (7) 

[P.  131«3  Affidavits  in  support  of  a  motion  to  set  ande  an  award  must  be  stsopei' 
Stat  5  Geo.  4.  c.  41.  q;»plies  only  to  affidavits  to  be  read  or  used  in  a  **  suit  or  astHiL*(0) 


(i)  jnirb«9yy.Namilam,7M.&W.  378.  (5)  B9m^{IhABof)y.WM,lOh'^ 

(2)  Dammm  v.  GoMmOeU,  1  Dowl.  P.|  C  £.  527. 

N.  S.  198.  (6)  HewiU  v.  J9e«r£tt,  I  A.  A  E.  N-  * 

(3)  Wright  v.   Cromford  Canal  Comp,   1  110. 

A.  &  E.  N.  S.  98.  (7)  IViVse  v.  JApftin,  10  A.  &E.  159- 

(4)  WyaU^.  CwrmU,  1  DowL  P.  C.  N.S.  (8)   T^mpkman  y.JUed,MS.  R  B-^^' 
327.  1841. 
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[P«  IS2.3  Where  B.  evicted  M.  by  title  paramount,  and  an  awwd  was  made  on  a 
Bubnussion  to  arbitration,  **  to  declare  what  amount  may  be  the  profits  to  be  derived  by  B. 
from  the  expenditure  of  M.,  with  allowance  for  ditching  and  draining,  as  well  as  building 
and  manure,  so  as  to  extend  its  benefits  to  any  future  crop ; "  and  it  was  awarded,  that  B. 
should  give  M.  107/.  for  profit^  calculated  to  accrue  to  B.  from  M.'8  improvements,  and 
that  B.  should  give  M.  the  use  of  the  house  he  occupied  to  a  certain  day,  on  which  M. 
should  give  to  B.  possession  of  the  premises :  —  It  was  held,  that  this  award  was  not 
invslid,  though  relating  to  an  interest  in  land,  but  was  sufiiciently  supported  by  the  sub- 
mission.  (1) 

[P*  14L1  A  rule  for  setting  aside  an  award  cannot  be  argued  on  the  last  day  of  term, 
notwithstanding  the  objection  to  the  award  rests  upon  the  misconduct  of  the  arbitrators.  (2) 

[P.  14L3  On  shewing  cause  against  a  rule  requiring  a  party  to  pay  money  pursuant 
to  an  award,  it  is  competent  to  object  to  the  goodness  of  the  award  in  the  same  manner,  as 
on  a  rule  for  an  attachment  for  its  non  performance ;  but  the  court  will  not  entertain 
the  diseussion  on  the  last  day  of  term.  (S) 

fP.  141.3  1*^®  service  of  a  rule  nisi  under  stat  1  &  2  Vict.  c.  110.  s.  18.  for  non 
payment  of  money,  pursuant  to  an  award,  should  be  personal,  but  on  a  statement  of 
special  circumstanees,  a  less  strict  service  may  be  allowed.  (4) 

[^P.  143.3    1*^®  plaintiff  having  obtained  a  verdict,  a  rule  was  made  absolute  for  a  new 
'     trial,  no  mention  being  nude  of  costs.     The  parties  afterwards  agreed  to  refer  the  cause ; 
the  costs  to  abide  the  event.     Th^  arbitrator  awarded  in  favour  of  the  defendant ;  —  It 
was  held,  that  he  was  not  entitled  to  the  costs  of  the  first  triaL  (5) 

[P.  149-3  Upon  the  reference  of  a  cause,  and  after  matters  in  difiference,  though  the 
arbitrator  finds  no  damages,  and  orders  no  damages  to  be  entered,  the  costs  may  be  taxed 
upon  the  award.  (6) 

[P.  158.3  Three  actions  by  the  same  plaintiff  were  referred ;  the  costs  of  the  reference 
to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator  awarded,  that  each  party  should 
pay  half  the  costs  of  the  reference.  One  attorney  attended  for  all  the  defendants^  and  the 
master  allowed  him  one  tliird  of  his  travelling  expenses :  —  It  was  held*  that  the  taxation 
was  wrong,  and  that  the  master  should  have  calculated  the  costs  on  both  sides,  and  then 
have  divided  them.  (7) 

[P.  158*3  Where,  upon  a  reference  of  a  cause  and  all  matters  in  difference  by  articles 
of  agreement,  an  award  is  made,  under  which  the  costs  of  the  cause  and  of  the  award  are 
to  be  paid  by  the  defendant,  the  plaintiff  is  entitled  to  have  the  costs  taxed,  without  wait- 
ing for  the  period  during  which  the  defendant  would  be  at  liberty  to  move  to  set  the 
award  aside.  (8) 

[^P.  158.3  Where  the  master  has  taxed  costs,  as  between  attorney  and  client,  pur- 
suant to  the  directions  of  an  award,  which  directions,  it  is  suggested,  are  an  excess  of 
authority  on  the  part  of  an  arbitrator,  the  court  will  not  direct  the  taxation  to  be  reviewed, 
the  proper  preliminary  step  being  to  move  to  set  aside  the  award.  (9) 

[P.  153.3    A  cause,  and  all  matters  in  difference,  having  been  referred  to  arbitration, 

an  award  was  made,  directing  the  payment  of  a  certain  sum  by  the  defendant,  together  with 

-the  costs  of  the  cause,  and  of  the  award :  at  the  taxation  of  costs,  the  allocatur  was  made 

by  the  master,  without  objection  by  the  defendant,  for  the  aggregate  amount  of  both 

classes  of  costs,  for  which  sum  on  the  same  day  (4th  of  June)  judgment  was  entered  up. 

The  plaintiff  having  died  on  the  18th  of  November,  a  scire  facia*  was  sued  out  on  the  12tb 

of  January  following,  to  which  th^  defendant  pleaded  on  the  19th.     On  an  application 

made  on  the  24th  to  set  aside  the  judgment  on  the  ground  of  its  fidsity,  by  reason  of  its 

including  the  costs  of  the  award,  which  were  not  properly  recoverable  in  the  cause  :  —  It 

^vras  held,  that  the  objection  resolved  itself  into  a  point  of  irregularity  upon  the  aflocoter, 

-vphich  was  answered,  first,  by  the  consent  of  the  defendant  to  the  master's  taxation ;  and, 

secondly,  by  the  waver  arising  upon  the  lapse  of  time  which  was  permitted  to  intervene  be* 

Cvreen  the  period  of  the  allocatur  being  made,  and  the  application.  (10) 

[P.  159.3  ^  ^c  absolute  for  an  attachment  for  non  payment  of  the  costs  of  a  cause, 
sMDcl  of  an  award  made  in  that  causey  will  not  be  granted  in  the  first  instance,  though  the 
Tderence  be  of  the  cause  only.  (11) 

f  P.  159.3  -^  agreement  having  been  entered  into  between  the  plamtiff  and  the  defend- 
auity  by  which  the  latter  sold  to  the  former  bis  claim  upon  one  B. ,  in  respect  of  certain  matters 


Eppkct  op  an 
Award. 

Where  award  not 
inTalld  though  re- 
lating to  an  In- 
terest in  land. 


Modi  op  sbttimo 
A8IDB  AN  Award. 

Rule  for  setting 
aside  an  award 
cannot  be  argued 
on  the  last  day  of 
term. 

It  is  competent  to 
object  to  the 
goodness  of  an 
award  in  the  same 
manner,  as  on  a 
rule  for  an  attach, 
ment  for  its  non 
performance. 

Personal  service 
of  a  rule  under 
Stat.  1  ft  9  Vict, 
c.  1 10.  s.  18.  may 
be  dispensed  with 
under  special  cir- 
cumstances. 

Costs. 

Where  rule  made 
absolute  for  a  new 
trial,  no  mention 
being  made  of 
costs. 

Costs  may  be 
taxed,  although 
the  arbitrator 
finds  no  damages. 

When  the  master 
should  calculate   i 
the  costs  on  both 
sides  and  then 
divide  them. 

Cottscanbe 
taxed  before  the 
period  for  settbig 
aside  the  award 
has  expired. 

Where  a  review 
of  taxation  of 
costs  will  not  be 
allowed. 

Waverofanirre. 
guUrlty  upon  the 
aUocatmr, 


Wliere  an  attach* 
ment  for  non  pav- 
ment  of  costs  wul 
not  be  granted  in 
the  first  instance. 

When  amount  of 
debt  and  costs 
under  an  award 


(1)  Murphy  v.    Bdlew,    I   Longfield   & 
Xownaend  (Irish),  250. 

(2)  Bignaa  v.  Gale,  2  M.  &  G.  364. 

.  <3)   Kerr  v.  Jeston,  I  DowL  P.  C.  N.  S 
»40- 

(4)  Jordan,  v.  Berwick,  ibid.  271. 
(^5  )    Tkomai  v.  Hawhes,  ibid.  346. 
^6)    Taykr  v.  MarHng^  2  M.  &  G  55. 


(7)  Day  v.  NorrUy  1  Dowl.  P.  C.  N.  & 
353. 

(8)  LitOs  V.  Nemton,  1  M.  &  G.  976. 

(9)  Airtfe  v.   MuMgrave,    1  Dowl.  P.  C. 
N.  S.  325. 

(10)  Bignda  y.Gale,  ibid.  497. 

(11)  Damea  v.  Beanlh,  1  M.&  G.  960. 
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Is  raooveraUe 
by  thepUlntUrin 
an  action  for 
iBonej  had  and 
recdTod. 


Damaoh. 

Where  the  da- 
mages In  the  de- 
claration exceed 
the  amount 
claimed  in  the 
particulars. 


Where  an  arhitrft- 
tor  If  not  bound 
to  assess  contin- 
cant  damages  on  a 
demurrer,  not 
harlng  been  re- 
quested  to  do  so 
by  either  party. 


JimiSDlcnoN  IN 

GBAMTIMO  AT- 
TACBMINTS. 

Where  the  plain- 
tiff is  not  pre- 
cluded by  pro- 
ceedings under 
Stat.  1  ft  2  Vict. 
e.  110.  8.  b.  from 
enforcing  an 
award  by  rule  of 
court. 

InsuiBdent  att- 
davlt  to  ground 
an  attachment. 


Emtbt  of  Ver- 
dict. 

Certificate  of  ar- 
bitrator  mav  be 
glTen  after  the  as* 
sises  are  over. 

Entry  of  verdict 
for  tne  defendant 
on  all  the  Issues. 


ExBOvnoM. 

Stat.  1  ft  S  Vict. 
c.  lia  8. 18.  Is 
only  applicable 
when  the  money 
payable  by  the 
rule  is  expressed 
in  the  rule  itself 

Under  sUt.  1  ft  S 
Vict.  c.  110.  ss.  18. 
&  19.  the  court 
can  order  a  party 
by  rule  to  pay  a 
specific  sum 
awarded  by  an 
arbitrator. 


ID  difference  then  awaiting  the  deeiaion  of  an*  ariMtrator,-  wfaicli  was  siibnqiieDdy  ntir 
fied  by  a  formal  deed  of  assignment,  and  the  arbitrator  baTing  made  an  award  in  frrm 
of  the  defendant,  directing  the  eosts  of  the  reference  to  be  paid  between  the  defiaidaiit  asd 
B.,  and  which  was  taken  up  and  paid  £oir  by  the  pUintifi^  the  defendant  was  empbyed  by 
the  plaintiff  to  receive  from  B.  the  amount  dutf  to  him  under  the  award:— It  wh  bdd, 
that  that  amount,  both  of  debt  and  costs,  was  recoverable  by  the  plaintiff  in  an  aetin  &r 
money  had  and  received.  (1) 

[P.  160.]  A  cause  was  referred  at  Nisi  Prius,  and  a  verdict  entered  tar  the  phialiffbf 
consent,  for  the  damages  in  the  declaration,  which  exceeded  the  amount  dumed  in  the  pn- 
tieulars  of  demand.  The  arbitrator  having  awarded,  that  the  verdict  should  stand  it  the 
amount  fer  which  it  was  entered:  —  It  was  held,  that  the  arbitrator  bad  not  exceeded b 
authority ;  seemingly  because  the  particulars  of  demand  were  not  neeessaiy  befoze  the  aU* 
trator ;  and  that,.if  the  defendant  intended  to  limit  the  plaintiff's  demand  to  the  nont 
claimed  by  the  particulars,  he  ought  to  have  brought  the  particulars  before  the  aibitnlor.  (S) 

[P.  161. 3  In  asncmpifit  on  an  agreement  to  build  a  house  according  to  eeltainpiais&C 
the  breaches  alleged  were,  that  the  defendant  did  not  build  the  house  to  the  satiiftctiflB  d 
the  plaintiff,  and  that  he  did  not  perform  the  work  with  the  best  materials.  The  dcfendat 
pleaded,  1.  non  oMtumptit;  S.  that  he  did  the  worka  to  the  satisfection  of  the  plsstiff; 
S.  that  before  breach  the  contract  was  rescinded ;  4.  leave  and  license ;  5.  thst  defcadt 
deviated  from  the  plans  by  the  direction  of  the  architect  of  the  plaintiff;  6.  ss  ^leooat 
to  build  a  stone  widl  in  lieu  of  the  wall  mentioned  in  the  agreement ;  7.  that  defenfast,  by 
command  of  the  plaintiff,  erected  a  stone  wall  in  place  of  a  brick  wall.  The  plaintiff  jooid 
issue  on  the  first  two  pleas,  traversed  the  Sd,  6th,  and  7th,  replied  de  imfurid  to  the  4^  oA 
demurred  to  the  5th ;  the  case  was  referred  to  an  arbitrator,  who  awarded  a  generd  wid 
fer  the  defendant :  —  It  was  holden,  that  the  award  was  not  uncertain,  inconsistent,  oti^i^r 
nant,  and  that  it  was  unnecessary  for  the  arbitrator  to  assess  contingent  damsges  on  tk 
demurrer,  neither  party  having  requested  him  to  do  so.  (S) 

[  P*  1 62* 3  A  party  to  whom  money  was  due  by  an  award,  filed  an  aflidavit  of  debt  istbr 
court  of  bankruptcy,  under  stat,  1  &  2  Vict.  c.  1 IQ.  s.  8. ;  the  defendant  gave  a  boad^  ^ 
sureties  conditioned  for  payment  of  the  money,  but  omitting  the  alternative  in  the  sMk 
of  rendering  himself  to  custody :  —  It  was  held,  that  the  plaintiff  was  not  precluded  by  ie 
proceeding  from  enforcing  the  award  by  rule  of  court.  (4) 

[P.  171*3  Where  an  arbitrator,  to  whom  a  cause  was  referred,  awarded,  that  IfaeaeHt 
should  cease,  and  that  a  sum  of  money  should  be  paid  by  the  plaintiff  to  the  defendest;  mi 
the  defendant's  costs  having  been  taxed,  both  sums  were  demanded  of  the  plaintiff:— b 
was  held,  that  inasmuch  as  the  arbitrator  had  exceeded  his  authority  in  directing  psyv^ 
of  the  sum  of  money  to  the  defendant,  an  affidavit  which  stated,  that  the  defeodiot  de- 
manded of  the  plaintiff  the  said  sum  of  money,  and  also  the  amount  of  the  oost^  but  Alt 
the  plaintiff  did  not  pay  the  same,  or  any  part  thereof  was  not  sufficient  to  gronad  ■ 
attachment  (5) 

[P.  197*3  Where  a  verdict  for  the  plaintiff  is  taken  by  consent  at  NUi  PriiHynbJBtf 
to  a  certificate,  the  referee  may  certify,  that  a  verdict  shall  be  entered  for  the  deftndn^ 
although  no  express  authority  to  enter  a  verdict  be  given ;  and  the  certificate  may  begjia 
after  the  assises  are  over.  (6) 

[P.  197*3  ^  ^^^  ^'^  ^^'^  ^'^^  occupation,  goods  sold,  &c.,  in  which  the  dcfiaidat 
pleaded  nunguam  inddritattu  and  a  set-off,  the  verdict  was  entered  at  Nisi  Fnos  kt  tke 
plaintiff,  subject  to  a  reference  of  the  cause  to  an  arbitrator,  who  was  to  oertiiy,  wfadberfbe 
verdict  should  stand  and  for  what  amount,  or  whether  it  should  be  vacated  and  a  fcrdid 
entered  for  the  defendant  The  arbitrator  certified,  that  the  verdict  should  be  vaested,  mi 
a  verdict  entered  for  the  defendant  on  both  issues :  —  It  was  held,  that  he  had  a  njgM^ 
do  so,  and  that  the  certificate  was  not  inconsistent.  (7) 

[  P.  1 99*3  Under  an  agreement  of  reference,  a  sum  was  awarded  to  be  pud  by  the  phis- 
tiff  to  the  defendant ;  and  afterwards  the  agreement  was  made  a  rule  of  court:  --^  ** 
held,  that  the  defendant  could  not,  by  virtue  of  the  rule  of  court,  issue  exeeutioD  fiv  ^ 
sum  under  stat  1  &  2  Vict  c.  110.  s.  18.,  that  clause  being  applicable^  for  soeb  pnifM 
only  where  the  money  payable  by  the  rule  is  expressed  in  the  rale  itseIC  (8) 

[P.  199*3  1^0  court  has  authority,  under  stat  1  &  2  Vict  e.  110.  ss.  18  sad  19^  to 
Older  a  party  by  rule  to  pay  a  specific  sum  of  money  awarded  by  an  arbitrator  to  be  pv 
by  him ;  and  on  such  rule  being  made  absolute,  execution  may  issue  against  die  psr^"^ 
the  amount  so  specified  in  the  rule.  (9) 


(1)  Smith  y.JoHU,  1  DowL  P.  C.  N.  S. 
526. 

(2)  Kenrick  v.  JPkiBipty  7  M.  &  W.  415. 

(3)  Cooper  v.  Lanffdon,   1   Dowl.   P.  C 
N.  S.  392. 

'4)  MindeO  v.  lyrreU,  ibid.  453. 


(5)  Pbyaer  ▼.  JEfafloa,  7  M- &  W.  211. 

(6)  Tbmety,  Hdmkei,  10  A.  &KSS. 

(7)  WUHaMtvMmdidak,7M.h^.^^ 

(8)  Jbaesv.  IFiZSoaia,  1 1  A.  &  £.  175i 

(9)  Doe  v.  ilsi^,  8  H.  &  W.  565. 
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ASSAULT  AND  BATTERY. 

[P*  209.^  In  an  action  for  an  assault,  the  declaration  stated,  that  the  defendant  as- 
viulted  the  plaintiff,  **  and  also  then  presented  a  certain  pistol  loaded  with  gunpowder, 
ball,  and  shot,  at  the  plaintiff,  and  threatened  and  offered  therewith  to  shoot  the  plaintiff 
^aad  blow  out  his  brains."  To  this  the  defendant  pleaded  not  guilty ;  and  it  was  proved, 
that  the  parties  being  on  board  a  ship,  the  defendant  (who  was  the  captain)  went  into  his 
cabin  and  brought  out  a  pistol  and  cocked  it,  and  presented  it  at  the  plaintiff's  head, 
saying,  that  if  the  plaintiff  was  not  quiet  he  would  blow  his  brains  out :  —  It  was  held, 
that  if  the  defendant,  at  the  time  he  presented  the  pistol,  used  words  shewing,  that  it  was 
not  his  intention  to  shoot  the  plaintiff,  this  would  be  no  assault ;  and  that  it  was  incum- 
bent on  the  plaintiff  to  substantiate  the  allegation  in  the  declaration,  that  the  pistol  was 
loaded  with  gunpowder,  ball,  and  shot,  and  that  unless  the  jury  were  satisfied,  that  the 
pistol  was  so  loaded,  they  ought  to  find  for  the  defendant  (I) 

[[P.  2170  I'l  trespass  for  an  assault  and  battery,  a  plea  of  son  cusatdt  demesne,  beginning, 
**  and  for  a  further  plea  in  this  behalf,"  and  alleging,  that  "just  before  the  said  time  when" 
Sec^  the  plaintiff  assaulted  the  defendant,  and  would  have  beaten  him,  if  he  had  not  imme- 
-diately  defended  himself,  &c.,  **  wherefore  he,  the  defendant,  did  then  defend  himself  against 
the  phdntiff,**  &c. ;  and  that,  **  if  any  hurt  or  damage  then  happened  or  was  occasion^**  to 
the  plaintiff^  the  same  happened  and  was  occasioned  by  the  assault  of  the  plaintiff  on  the  de- 
ieniknt,  and  in  the  necessary  defisnce,  &c. :  —  It  was  held  on  special  demurrer,  that  the  plea 
-auflioiently  confessed  an  assault  and  battery ;  that  the  hypothetical  averment,  **  if  any  "  &c., 
Telated  merely  to  *<  hurt  or  damage,"  not  to  the  fact  of  an  assault,  and  that  the  form  was 
no  ground  of  objection.  (2) 

[P.  221.^  In  trespass  for  assault  and  battery  it  was  pleaded,  that  the  plaintiff  had  com- 
pUiined  of  the  same  trespass  to  two  justices,  according  to  stat.  9  Geo.  4.  c.  31.  s.  27.,  who 
had  dismissed  the  complaint ;  and  thereupon  did,  **  according  to  the  said  statute,  forthwith 
•make  out  a  certificate,"  *<  stating  the  &ct  of  such  dismissal,"  and  delivered  it  to  the  defendant, 
whereby  the  defendant  was  released,  &c. :  —  It  was  held,  on  special  demurrer,  that  the  plea 
-was  bad  for  not  shewing,  that  the  complaint  had  been  dismissed  upon  one  of  the  grounds 
specified  in  sect  27. ;  fmd  it  seems,  that  the  certificate  itself  ought  to  shew  the  ground  of 
<iismisflaL  (8) 


Assault  dbfinid. 

Where  incumbent 
on  the  plaintiff  to 
prove,  that  the 

Sistol  which  was 
red  at  the  plain- 
tiff was  loaded 
with  bolL 


PLBADmOS. 

Where  on  special 
demurrer  the  plea 
confesses  an  as- 
sault and  battery. 


Defective  plea  for 
not  shewing,  that 
a  complaint  liad 
been  dismissed  by 
two  Justices. 


ASSUMPSIT. 

[I P.  238.^  The  plaintiff  declared  in  osstcinpst^  and  the  declaration  recited  a  deed  under 
seal,  which  had  been  entered  into  for  the  performance  of  certain  stipulated  operations  in 
chemistry,  by  the  21st  of  June,  1838,  and  which  might  be  determined  by  the  defendants 
upon  notice  given  in  case  of  the  non  fulfilment  of  the  contract  by  that  time,  and  alleged  a 
subsequent  parol  agreement  between  the  parties,  extending  the  time  for  completing  the 
eontract  to  the  21st  of  December,  1838  ;  but  it  contained  no  statement  of  the  determination 
c£  the  deed :  —  It  was  held  upon  demurrer,  that  the  action  was  wrongly  conceived  in 
eMssttmpeit  upon  the  parol  agreement,  and  that  covenant  should  have  been  brought  upon  the 
ori^nal  deed.  (4) 

[P.  240.^  Indebitatus  assumpsit  will  not  lie  for  demurrage,  unless  there  be  an  ezpre» 
contract  to  pay  it  (5) 

[P.  241.]  A  declaration  in  tuswmpsit  stated,  in  substance,  that  the  defendant  agreed  to 
lety  and  the  plaintiff  to  take,  a  certain  messuage  and  premises  on  certain  specified  terms, 
mnd  that  afterwards,  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the  request 
of  the  defendant,  had  promised  the  defendant  to  perform  his  part  of  the  agreement,  the  de- 
fendant promised  the  plaintiff  to  perform  his  part  of  the  agreement,  and  that  he  then  had 
power  to  let  the  messuage  and  premises  to  the  plaintiff,  without  restriction  as  to  the  purpose 
ior  which  the  same  should  be  used  and  occupied :  —  It  was  held  on  special  demurrer,  that 
sneh  a  promise  could  not  be  implied  from  the  relation  of  the  parties,  and  that  the  consider- 
ation a^eged  was  insufilcient  to  sustain  it  (6) 

[P.  ^56*'\  The  plaindff  declared  upon  an  agreement  by  which  the  defendant  undertook 
to  become  answerable  for  certain  sums  of  money,  and  give  security  for  their  payment,  upon 
the  stay  of  proceedings  in  an  action  against  himself;  and  tfiat  proceedings  were  stayed  by 


ASSOMPSIT  GEKSE- 
ALLY. 

When  covenant 
the  proper  re- 
medy, and  when 
astumptit  1»nnot 
be  maintained. 


TBB  CONSIDIB- 
ATION. 

Where  indrbita- 
tus  assumpsH  will 
not  lie  for  deniiir- 
rage. 

Where  a  promise 
cannot  be  implied 
Aron  the  rdatioa 
of  the  parties. 


Where  a  condi- 
tion is  imposed, 
before  proceed- 
ings are  stayed. 


(1 )  JBlaks  ▼.  Barnard,  9  C.  &  P.  626. 
<S)    Wiss  V.  HodsoU,  11  A.  &  £.  816. 
(3)    Skuss  V.  Davis,  10  ibid.  G^, 
(4^    Gwynne  v.  Davy,  9  Dowl.  P.  C.  h 


(5)  Horn  v.  Bensusan,  2  M.  &  Rob.  326. 

(6)  1  Dowl.  P.  C.  N.  a  96.     Jackson  v. 

.l.X^*_   /  /Tf K.\     O  1LC     A.  TMT     mt\^ 


Cobbin  (Oerk),  8  M.  &  W.  79a 
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ADDENDA 


COHTRACn  IN 

Contra  vufTioN 
or  Public 
Policy. 

An  BgmiBent  for 
thtt  noD  exercitfl 
of  a  batlncft 
being  limited  both 
in  miM  and  fpac«, 
toratld. 


Judgment  of 
Chief  Justice  Tlii- 
dal  in  Praetor  T. 


GooDf  BAIflAINID 
AND  HOLD. 

For  breaches  of 
contract.  It  la 
competent  for  the 
defendant  to  shew 
how  much  less  the 
sul»|«ct-inatter  of 
the  action  was 
worth,  by  reason 
of  the  breach  cS 
contract. 

In  an  action  for 
goods  sold,  It 
must  be  proven, 
that  the  defendant 
in  ftMt  ordered  the 
goods,  and  that  he 
accepted  them  as 
owner. 

WoaK  AND  La- 
book. 

Where  a  deliTery 
is  stipulated  for. 
It  wiU  be  con- 
strued  to  be  a 
ddiTerv  within 
the  ordinary 
hours  of  business. 

Where  atsumptit 
for  worlt  and 
labour  cannot  be 
nalntained. 


order  of  a  judge.     The  defendant  pleaded,  that  the  older  of  the  judge  dbcded  t 
tional  stay  of  prooeedingi  only ;.  the  plaintiff  repUed*  taking  tnue  upon  the  stay  of  praeeei' 
ing.     Evidenoe  being  ghren  of  the  order  of  the  Judge,  imposing  a  conditioB  him  ik 
proceedings  were  stayed,  it  was  held,  that  the  defendant  was  entitled  to  a  verdiet  (1) 

[P.  263.]  The  deelaration  set  out  a  eontraet,  whersby  the  plaintiff  agreed  to  eofby 
the  defendant  in  his  senrioe,  and  the  defendant  agreed  to  serve  the  qlaintiff  in  hh  tuswa 
for  one  month  oertain,  and  until  the  eipinitioa  of  a  month's  notice,  to  be  given  bjeite 
party.  In  considenitioo  whereof  the  defemlanfc  did  therabjagree^tbnt  he  woddnst,dn^ 
the  oontinuanee  of  suoh  senriee,  nor  within  the  spaee  of  twenty-foor  nMNndis  after  qjaiBng 
or  being  discharged  from  the  same,  eommenee,  &c.  the  business  of  a  cowkeeper  vitlmiic 
miles  horn  Northampton  Square,  in  the  county  of  Middlesex ;  and  if  at  any  time  dng 
such  service,  or  within  twenty-four  months  after  the  detenmoation  thereof^  the  deMnt 
should  commence^  &c.  such  business,  that  he  would  pay  lOs.  for  every  day  that  he  daaU 
act  eontrsry  to  the  agreement.  The  declaration  then  averred,  that  the  defendant  esloci 
into  the  plaintiff's  service,  and  continued  therein  until  &c.,  when  he  quitted  and  wis  i^ 
charged  from  the  same ;  and  although  the  plaintiff  had  always  performed  and  fuHincd  th 
agrsement  in  all  things  therein  contained  to  be  performed  on  his  part,  yet  the  defientet<^ 
not  perform  the  said  agreement,  &c,  stating  the  breach  to  be,  that  the  defendsnt  (fidoa- 
mence,  &c  such  business  within  the  qieeified  time  and  q>ace :  to  which  it  was  pkiiti 
that  the  plaintiff  did  not  give  to  the  defendant  a  month's  notice  in  writing  to  detsnniBe^ 
contract  and  service,  concluding  with  a  verification.  On  demurrer  to  this  pies  it  wuhrii 
bad,  that  the  general  all^^tion  of  performance  of  the  agreement  by  the  plabtiff  is  th 
declaration  was  sufficient  on  general  demurrer ;  and.  also,  that  if  the  defendsnt  had  km 
Improperly  discharged  by  the  plaintill^  such  wrongful  discharge  was  no  answer  to  the  sBbai. 
but  wtnuld  be  merely  the  subject  of  a  cross-action ;  and  that  the  agreement  vis  niii 
being  limited  both  in  time  and  apBOt,  and  not  i^peaiing  to  be  an  unrrisaiahh  lolnBltf 
trade  (2) ;  Chief  Justioe  Tindal  obsoring,  **  I  think  Aat  when  we  are  dedding  npos  At 
unreasonableness  of  a  contract  of  this  kind,  we  cannot  leave  out  of  considerstifln  tlied»> 
ation  of  the  restraint ;  for,  although  I  admit,  that  where  we  once  hold  a  restrictkn  to  k 
unreasonable  in  point  of  space,  the  shortness  of  the  time  for  which  it  is  imposed  will  aot 
make  it  good,  yet  where  tiie  question  is,  whether  the  restraint  be  unreasonable  or  soda 
point  of  space,  that  which  would  be  unreasonable,  were  it  to  continue  for  any  kngtfa  d 
time,  may  not  be  so  when  it  is  to  last  only  for  a  day  or  twa  I  approve  of  the  ra^  a 
Ward  V.  Byrne  (3),  but  I  deny  its  application  to  the  present  case.** 

[P.  282-3  In  all  actions  for  goods  sold  and  delivered  with  a  warranty,  or  fbrvai 
and  labour,  as  well  as  in  actions  for  goods  agreed  to  be  supplied  according  to  a  eostntf. 
it  u  competent  for  the  defendant  to  shew,  how  much  less  the  subject-matter  of  the  setts 
was  worth  by  reason  of  the  breach  of  the  contract ;  and  to  the  extent  that  be  obtaiu,  or  is 
capable  of  obtaining,  an  abatement  of  price  on  that  account,  he  must  be  cooodenda 
having  received  satisfaction  for  the  breach  of  contract ;  and  he  is  precluded  from  reooveof 
in  another  action  to  that  extent,  but  no  more.  (4) 

[P.  292.]  In  oMtunquU  for  goods  sold  and  delivered,  where  the  price  is  above  lOL.  sod 
where  nothing  has  been  paid  as  earnest  to  bind  the  bargain,  nor  any  memorandum  in  vii^ 
signed  by  the  defendant  or  his  agent ;  two  things  must  be  proved  to  entiUe  the  pUntf 
to  recover,  first,  that  the  defendant  in  fact  ordered  the  goods ;  and  secondly,  thst  he  k- 
cepted  them  with  an  intent  to  take  them  as  owner.  (5) 

[P.  3010  Where,  upon  a  sale  of  merchandise  it  was  stipulated,  that  the  ddi««t 
should  be  within  the  last  fourteen  days  of  March,  the  delivery  stipulated  for  wascoDstnedb; 
the  court  (Erskine  J.  hant.)  to  be  a  delivery  within  the  oidinary  hours  of  busineaa.  (6) 

[P.  S04>.3  R*  having  undertaken,  by  a  written  contract,  to  build  for  the  coiponliflstf 
Henley  a  house  on  a  fium  occupied  by  A.,  engaged  S.  to  do  the  carpenter'^  work;  ^ 
the  following  agreement  was  made  and  ngned  by  R.  and  S.,  and  witnessed  by  A.— '|^ 
having  been  arranged,  that  A.  shall  build  a^new  house  on  the  form  occupied  by  A^  i^* 
hereby  agreed  and  understood  between  the  ssid  R.  and  S.  that  S.  shall  do  all  Ibe^ 
penter*s  work,  &c.,  under  the  inspection  and  control  of  the  said  A.,  and  that  the  sbmsvI^ 
the  said  work  shall  be  paid  by  A.  to  S.  only,  and  that  this  agreement  shall  be  his  gum*" 
for  so  doing.**  On  the  same  day  A.  wrote  to  S.  as  follows :  <— **  It  having  been  ff^ 
that  R.  shidl  build  a  new  house  on  the  fium  occupied  by  me,  and  that,  by  an  sgrccne^ 
this  day  shewn  me  between  you  and  Si,  you  are  to  do  the  carpenter's  wtirk,  &c,  sod  tba 
the  payment,  when  done,  is  to  be  made  by  me  to  you,  and  to  no  other  person,  sBuwdaff 
to  plan  and  specification,  I  hereby  undertake  to  pay  the  same  by  having  a  pn)^  ^ 
charge :  " — It  was  held,  that  S.  having  done  the  work,  could  not  wfmtMin  an  srtioss 
indebitaiu»  astvmpiit  for  work  and  labour  against  A.  for  the  value  of  it.  (7) 


(1)  FibHer  v.  Bamhy,  9  Dowl.  P.  C.  466. 

(2)  Proctor  v.  Sargent,  2  M.  &  G.  20. 
(S)  5  M.&W.  548. 

(4)  Monddv,  Steel,  8  ibid.  858.    1  Dowl. 
P.  C.  N.  S.  1. 


(5)  Smith  X.  AJt,  9  C  &  F.  696. 

(6)  Starhqfr.Maedimald,2M.&G.Sf^ 

(7)  5bee<ia^  V.  ^ijAa,  7  M.  4  W.  16S. 


ADDENDA.  294^3 

[P.  805.  ]    It  seems  that,  to  raise  an  implied  warranty,  it  is  not  necessary,  that  the   Where  an  impAied 
Tender  should  also  be,  or  should  represent  himself  as,  the  manuiaeturer,  where  he  is  told  ouTTtSe*'^*'* 
of  the  purpose  for  which  the  goods  are  required,  and  the  purchaser  does  not  select  them   tract  that  the  ar- 
himself,  but  relies  on  the  skill  and  judgment  of  the  vendor.  (1 )     "Where  A.,  a  wine  mer-   *^^  ordered  ii  fit 
ebant,  ordered  a  crane  rope  of  B.,  a  dealer  in,  and  who  represented  himself  as  a  manufae-   w^iMfor  wSklch 
turer  d,  ropes ;  and  B.*s  foreman  thereupon  ascertained  the  nature  and  dimensions  of  the   it  wac  ordered. 
rop«  required,  and  being  told  that  it  was  wanted  to  raise  pipes  of  wine  from  the  cellar,  said 
that  a  rope  must  be  made  on  purpose ;  but  B.  did  not  miake  the  rope  himself,  but  sent  the 
order  to  his  manufiicturer,  who  employed  a  third  party  to  make  the  rope :  —  It  was 
holden,  in  an  action  on  the  case  by  A.  against  B.  to  recover  damages  resulting  from  the 
insufficiency  of  the  rope,  that  B.,  as  between  him  and  A.,  was  to  be  considered  as  the 
manufacturer  of  the  rope';  and  that  an  implied  warranty  arose  out  of  the  contract,  that  the 
rope  was  a  fit  and  proper  one  for  the  purpose  for  which  it  was  ordered.  (2) 

[P.  306.]   Where  a  plaintiff  declared  specially  in  ataumptitf  that  in  consideration,  that   Where  defendant 
the  plaintiff  had  sold  and  delivered  twenty  tons  of  best  Dutch  lead  to  the  defendant,  the  latter   J^ed^^  ^nto 
had  promised  to  deliver  to  the  plaintiff  prussiate  of  potash  to  the  same  amount ;  and  the   ev1dence,^uKt  the 
plaintiff  averred  the  delivery  of  the  twenty  tons  of  best  Dutch  lead,  and  stated  as  a  breach,   f****^  ^^^  0^*0- 
that  the  defendant  would  not  deliver  the  full  quantity  of  potash  ;  to  which  the  defendant    ^'^^  <l«»Uty. 
pleaded  mm  anumptit :  —  It  was  held,  that  as  the  defendant  had  not  pleaded,  that  the  plain- 
tiff had  not  delivered  best  Dutch  lead,  he  could  not  go  into  evidence  to  shew,  that  the  lead 
was  of  inferior  quality.  (S) 

On  a  count  fur  a  qvantum  valebant,  the  plaintiff  may  give  evidence  of  an  agreed  price 
for  the  goods,  and  the  defendant  on  a  plea  of  non  assmnptit  may  also  go  into  evidence  to 
induce  the  jury  not  to  give  that  price,  by  shewing,  that  the  articles  delivered  were  inferior 
to  those,  that  the  price  was  agreed  to  be  paid  for.  (4) 

[P.  312.]   In  an  action  to  recover  the  amount  of  a  chemist's  bill,  it  being  suggested.  Question  for  the 

that  the  items  are  properly  within  the  scope  of  an  apothecary's  profession,  the  proper  ques-  llJSwtedSwrt  tiie 

tion  for  the  jury  is,  under  stat.  55  Geo.  S.  c.  194.  ss.  14.  &  28.,  whether  the  plaintiff  amounto^a 

has  acted  as  an  apothecary,  and  not  whether  he  has  charged  as  a  chemist  or  as  an  apothe-  chemist's  UU  to 

fArj,(5)  SewLJTofan 

[P.  328.]    A,  an  agent  for  B.,  residing  in  Tralee,  sold  1200  barrels  of  barley  to  W.  gSS?*^'''*'^ 

residing  in  Cork,  to  be  delivered  free  on  board  the  D.,  then  in  Tralee  ;  payment  to  be  MomT  baoand 

made  on  receipt  of  bill  of  lading  and  invoice.     On  the  9th  of  November  the  barley  was  ucbivid. 

delivered  on  board  the  D.,  and  a  bill  of  lading  made  out  to  shipper's  order,  which  was  not  Where  an  action 

forwarded.     The  vessel  and  barley  were  lost,  on  the  voyage  to  Cork,  on  the  12th ;  and  SdreSSv^ifll 

tiefore  W.  knew  of  the  loss,  B.  produced  the  bill  of  lading  to  W.  on  the  6th  <k  November,  not  lie  for  money 

and  detained  800^  on  account,  without  informing  him  of  the  loss  of  the  barley  :  —  It  was  ^^ T!^f^  ^^  *  ^'' 

lield,  that  the  property  vested  in  the  vendee  by  the  delivery  on  board;  and  that  the  800/.  **''*™°** 
«ould  not  be  recovered  in  an  action  for  money  had,  &c.  (6) 

[P.  335.]    In  Wihon  v.  Ray  (7)  it  appeared,  that  the  plaintiff  being  about  to  compound  Taking  ihpkopsb 

with  his  creditors,  the  defendant,  a  creditor,  refused  to  subscribe  the  deed  unless  he  were  ^dvantagb  or  a 

paid  in  full.     The  plaintiff  to  obtain  his  signature,  gave  a  bill,  payable  to  the  defendant's  twI^"  *  ^""*' 

agent  for  the  difference  between  20«.  in  the  pound,  and  8t.  the  proportion  compounded  When  a  trans- 

£or.    The  defendant  then  signed  the  deed.    The  plaintiff  did  not  honour  the  bill  when  due ;  action  has  been 

but,  on  subsequent  application,  he  paid  it  some  months  after  the  dishonour,  by  two  instal-  tan^^ent^wirh 

xnents,  to  the  payee,  and  the  defendant  received  the  money.    Tlie  other  creditors  were  paid  full  knowledge  of 

according  to  the  deed:  — It  was  held,  that  the  plaintiff  could  not  recover  back  the  amount  S*  SewllooeiMll 
paid  to  the  defendant  above  8s.  in  the  pound ;  for  that  the  transaction  had  been  dosed  by  re-epeoM. 

«  voluntary  payment  with  full  knowledge  of  the  fects,  and  ought  not  to  be  re-opened,  and 
that  it  made  no  difference,  that  the  sum  in  question  had  not  been  recovered  by  action. 

[[P.  360.]    Where  A.,  one  of  the  defendants,  was  shewn  an  account  by  the  clerk  of  the  Accomrr  tTAm. 

plaintiffs'  at  their  counting-house,  and  he  objected  to  one  of  the  items,  but  made  no  remark  ^*^  *'  evidence 

with  respect  to  the  rest :  —  It  was  held,  that  this  was  evidence  of  an  account  stated  by  A.  statodTto  which 

of  the  items  of  the  account  to  which  no  objection  was  made.  (8)  no  ofaiiections 

[P.  361.]    A  third  person  employed  by  the  plaintiff  examined  the  accounts  of  the  a  third  party 

plaintiff  and  defendant  in  their  presence,  and  struck  a  balance  against  the  defendant  with-  striking  a  balance 

out  any  express  authority  from  him  so  to  do,  or  any  expression  of  diuent :  — It  was  held  Sf*"  account  in 

Co  be  sufficient  evidence  of  an  account  stated.  (9)  the  cnSooMind 

[P.  363.]    To  connect  B.  with  A.  as  a  co-promisor,  it  was  shewn,  that  they  were  the  Sf^IiSint**** 

trustees  of  an  insolvent  estate,  in  respect  of  which  the  debt  arose ;  that  A.  and  B.  were  at  stated. 

the  eounting-house  of  the  plaintiffs  on  several  occasions  together;  that  at  a  meeting  of  When  it  will  be 

(1)  JBrowny.EdgingiOH,5tM.&G,  979,  (6)   Wise  v.   IPMahon,  I    LongHeld  ic 

(2)  Ibid.  Townsend  (Irish),  192. 

(3)  JP^  V.  Stead,  9  C.  &  P.  636.  (7)  10  A.  &  E.  82. 

(4)  Ibid.  (8)  Ckuman  ▼.  Count,  8  M.  &  G.  S07. 

(5)  niekmomd  v.   CWm,   1   Dowl.  P.  C.  (9)  D^ne  v.  O'NeiO,  1  Crawford  &  £Hx 
JJ.  a  560.  (Irish),  329. 
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that  A., 
In  ititflBg  tho  fte- 
oouBt  wtththa 
pteintUr,  had  to- 
thoritjtoMiid., 


Where  the  ab- 
MDce  of  a  note  fai 
writing  of  the 
eontraet  actualljr 
execoied,  if  no 
«}hiectioo  to  the 
reoorerr  of  the 
plaintilTs  de- 


Tbb  DaoLAS* 

ATION. 

Tennemay  be 
changed  on  a 
written  contract, 
which  it  to  be 
performed  in  a 
particular  phM9e, 
and  where  the 
breach  arises 
wluMy  in  the 
ooon^. 

Ifemborofajoint 
stock  company 
cannot  be  sued  for 
goods  ordered  by 
the  company  be- 
Ibre  he  became 
a  member  of  it. 

What  Is  a  rari- 
ance  between  the 
declaration  and 
an  agreement, 
the  latter  par- 
porting  to  oooTaj 
the  be  simple. 

Where  it  should 
be  alleced,  that 
the  plalnturwas 
reaify  and  willing 
to  do  acoDcurrent 


Thb  Puadinqs. 

A  plea  that  the 
materials  deli- 
vered were  ran. 
derediUmalfay 
stats.  10  WiU.  3. 
c.  a.  and  6  Anne, 
c.  8.  must  be 
pleaded  singly. 

Whatisagood 

K*  a  of  a  person 
ng  absolved 
from  his  promise 
to  marry. 

Pleadhigs  will  be 
defective,  if  they 
do  not  shew  that 
the  work  and  ma- 
terials were  not 
done  and  provided 
on  the  defendant's 
credit. 

Where  the  plea 
Is  no  answer  to  an 
action  fin- stock 
sold,  and  where 
the  contract  is  not 
within  Stat.  7 
Oca  S.  c  8.  s.  8. 


Where  the  aver- 


the  creditors  of  the  iittolvent  estate,  the  amount  of  the  plaintiffi^  debt  was  stated  hj  one  of 
the  defendants  in  the  presence  of  the  other ;  and  that  B.  had  admitted  in  a  letter,  tfaM  tlMR 
was  a  debt  due  to  the  plaintiffs :  -^  It  was  held,  that  the  jury  were  justified  in  eanng 
to  the  conclusion,  that  A.,  in  stating  the  account  with  the  plaintiffit,  bad  autfaosity  to  biad 
B.(l) 

[P.  863.^  Where  in  aanoNpstl  on  an  account  stated,  and  the  considefationwBa,tbetzns> 
fer  of  an  interest  in  land  previously  effected :  —  It  was  held,  that  the  ahagnce  of  a  note  is 
writing  of  the  contract  actually  executed,  was  no  objection  to  the  reeoTery  of  the  plajntiff^ 
demand.  (2) 

[P.  S64f*3  The  renue  may  be  changed  in  an  action  on  a  written  coBtiact,  wliiefa  is  to 
be  performed  in  a  particular  place,  and  for  the  breach  of  whidi  the  cause  of  aetioBi  ariv 
wholly  in  one  county;  and  it  seems,  that  it  may  be  so  changed,  in  all  actions  aa  cwmUijiU 
though  in  writing,  except  on  specialties,  bill%  and  notes.  (3) 

[P.  S65*3  Ajnember  of  a  joint  stock  company  is  not  liable  to  be  sued  fix-  the  pciee  d 
goods  ordered  by  the  company  to  be  made  for  them  before  he  became  a  member^  ahfaoagfe 
such  goods  were  delivered  afterwards.  (4) 

[P.  370.]  Where  a  declaration  stated,  « that  the  defendant  agreed  to  adl  the  plaintif  a 
dweUing-houae  and  fixtures  for  the  residue  of  a  term  of  yean,  then  and  still  unexpM 
therein,  to  commence  on  and  from  a  certain  day,  to  wit,  the  1st  of  January,  1840,  for  At 
sum  of  60L**  And  the  evidence  produced  was  the  following,  **  I  agree  to  sell  the  boes 
and  fixtures,  163.  Piccadilly,  to  commence  from  the  1st  of  January  next,  fiyr  60L*: — It 
was  held  a  variance  between  the  declaration  and  agreement,  as  the  latter  puxported  to  eoa- 
vey  the  fee  simple.  (5) 

[P.  378.]  Where  by  an  agreement  concurrent  acts  are  to  be  done  by  tfae  plaintiff  asi 
the  defendant,  a  declaration  agidnst  the  defendant  for  not  doing  the  act  on  his  part  liioiiy 
allege,  that  the  plaintiff  was  ready  and  willing  to  do  the  concurrent  act  on  his  part.  B« 
if  the  plaintiff  merely  allege,  that  he  was  ready  and  wiUing  to  perform  the  agrecsDent  oaliii 
part,  it  is  sufficient  if  the  defendant  demur  generally,  or  if  he  plead  over.  (6) 

Where  a  declaration  in  ossampftt  describes  the  terms  of  the  contract  in  language  dwwdii^ 
that  a  particular  act  which  the  plaintiff  has  engaged  to  do,  is  to  be  .independent  oC  or  eoa- 
current  with,  an  act  or  acts  to  be  done  on  the  part  of  the  defendant;  and  i(  fitnn  thepoooiB 
of  the  parties,  or  tram  the  nature  of  the  agreement,  such  act  is  to  be  oonsidexed  aa  iataBM 
to  constitute  a  condition  precedent,  the  proper  course  is  to  plead  tton  oassMapsat;  and  gat 
the  special  matter  in  evidence.  (7) 

[P.  387»3  Where  a  defendant^  in  an  action  for  a  tailor's  bill,  pleaded  that  buttons  sal 
button  holes  of  materials,  rendered  illegal  by  stats.  10  WilL  3.  c.  2.  and  €  Annet,  e.  &,  hsi 
been  used  on  the  garments  supplied  by  the  plaintiff^  the  court  would  not  aDow  ite 
plea  to  stand  with  another  plea,  but  compelled  the  defendant  to  make  his  Section  betwea 
the  twa  (8) 

[P.  388.]  To  a  declaration  in  agtftmptit  founded  on  mutual  promises  to  marry  withia 
a  reasonable  time,  it  is  a  good  plea,  that  after  the  promise,  and  before  any  breach  thereoC 
the  plaintiff  absolved,  exonerated,  and  discharged  the  defendant  itom.  his  promiae  and  fia 
performances  thereof.  (9) 

[P.  388.]  To  a  declaration  for  goods  sold  and  delivered,  and  work  done,  and  matalsh 
provided  at  the  defendant's  request,  a  plea,  that  the  goods  were  sold  to  the  defendant,  as  tbe 
agent  and  broker  of  F.  and  M.,  to  whom  the  plaintiff  consigned  the  goods,  and  thai  the 
work  and  materials  were  done  and  provided  in  and  about  the  shipping  and  coosdgm^d 
the  goods  to  F.  and  M.,  is  bad,  as  not  shewing,  that  the  work  and  materials  were  not  doK 
and  provided  on  the  defendant's  credit  (10) 

[P.  389.]  To  an  action  of  itukbitahu  €i$mmp»U  for  stock  sold  and  caused  to  be  tiKs> 
ferred  by  the  plaintiff  to  the  defendant,  and  by  the  defendant  duly  accepted,  it  was  pleaded. 
that  the  stock  alleged  to  be  caused  to  be  transferred  was  so  caused  to  be  tianafetied  hf 
virtue  of  an  agreement  with  the  plaintiff  for  the  transfer  of  the  same  in  consideratioe  oT 
45311  5«.,  to  be  th^efore  paid  to  the  plaintiff  for  the  same,  and  that  at  the  time  of  the 
making  of  such  agreement,  the  plaintiff  was  not  actually  possessed  of  or  entitled  to  the  stack 
in  his  own  right,  &c,  by  means  whereof  the  said  contract  became  and  was  null  and  void :— • 
It  was  hold«i,  that  the  plea  was  no  answer  to  the  action,  and  that  the  contract  was  nst 
within  Stat  7  Geo.  2.  c.  8.  s.  8.  (11) 

[P.  389.]    A  declaration  stated,  that  the  defendants  bought  of  the  plaintiff  a  quantity  «f 


(1)  Ckuman  v.  Count,  2  M.  &  O.  307. 

(2)  DytUM  V.  O'NeiOy  1  Crawford  &  Dix 
(Irish),  329. 

(3)  Mandd  v.  Steele,  8  M.  &  W.  640.     1 
Dowl.  P.  C.  N.  S.  155. 

(4)  Whitehaad  v.  Barron,  2  M.  &  Rob.  248. 

(5)  Hughes  v.  B^her,  1  DowL  P.  C.  "N.  S. 
80. 


(6)  KembU  V.  mil;  1  M.  &  G.  TST. 

(7)  Ibid. 

(8)  Goodman  v.  Morr^  1  DowL  P.  C 
N.  S.  283. 

(9)  IRng  Y.Gillett,  7  M.&  W.  55. 

(10)  CrawMhay  v.  Barry,  1  M.  &  G.  2S5. 

(11)  Mortimer  v.Af  Goffoa,  7  M.  &  W.  :SL 
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linseed  to  be  worked  by  them  within  a  specified  time,  and  to  be  paid  ibr  in  ready  money,  or  ments  trarersed 
by  tne  defendant's  acceptance  at  two  months ;  that  the  plaintiff  tendered  the  linseed  to  the  de-  "^  mmaterial. 
Cbidants,  who,  although  requested,  refused  to  pay  in  ready  money,  or  to  give  their  acceptance, 
ind  discharged  the  plaintiff  from  tendering  a  bill  for  that  purpose.  The  defendants  pleaded, 
1st,  that  they  were  not  requested  to  pay  for  the  Unseed  in  ready  money,  or  give  their  accept- 
ince;  2dly,  that  they  did  not  refUse  to  give  their  acceptance,  or  discharge  the  plaintiff 
Tom  drawing  upon  them :  —  It  was  held,  that  the  pleas  were  bad,  the  averments  traversed 
leing  immaterial.  (I) 

[P.  389*3  "^o  ^"^  action  for  money  paid,  the  defendant  pleaded,  1st,  that  she  was  an  When  pless  raiie 
dien,  and  that  she  requested  the  pUintiff  to  purchase  an  estate  for  her  benefit;  that  he  dLfenoe."^^'*  ^^ 
Kmgbt  the  estate,  and  paid  the  money  in  his  own  name,  in  order  to  enable  her  to  have  the 
lenefit  of  it,  but  had  retained  possession  of  it  himself;  2dly,  that  the  money  was  paid  in 
urtherance  of  an  illegal  object,  and  in  contravention  of  the  Alien  Act :  —  It  was  held,  that 
he  pleas  raised  distinct  matters  of  defence ;  and  it  seems,  that  the  first  plea  would  have 
leen  bad  on  demurrer.  (2) 

[P.  389*  J    To  an  action  of  auvmpait  for  money  paid,  it  was  pleaded,  that  the  money  Where  the  plea  is 
ras  paid  by  the  plaintiff  as  agent  for  the  defendant  in  the  purchase  of  railway  shares ;  that  ^J^ung  either 
be  plaintiff  thereupon  received  certificates  of  the  title  of  the  said  shares,  and  ought  to  have  to  the  general 
Iclivered  them  to  the  defendant,  but  refused  to  do  so,  and  afterwards  wrongfully  converted  ^"***^>  ^^  11^^',°' 
hem  to  his  own  use,  whereby  the  shares  and  certificates  became  lost  to  the  defendant :  l^iy^^round  of  a 
'-  It  was  held,  that  the  plea  was  bad,  inasmuch  as  it  either  amounted  to  the  general  crost-actioa. 
isue,  or  alleged  matter,  that  was  no  avoidance  of  the  oontraot,  but  only  ground  of  a  cross- 
ction.  (3) 

[P.  390.]    Under  a  plea  of  non  atnanpnt  to  a  count  on  an  account  stated,  the  defendant  ^°'*JLijJJt^**' 
lay  shew,  that  accounts  between  the  plaintiff  and  himself,  the  correctness  of  which  he  has  defe^dantmay 
[Imitted,  were  in  feet  incorrect  (4)  shew,  that  the  ac- 

[P.  390*3    ^^  <^  action  of  Msumprit  upon  a  decree  obtained  against  the  defendant  in  hlnseir  and  plain 

le  court  of  sessions  in  Scotland,  the  latter  pleaded,  that  he  was  not,  at  the  time  of  the  tiff  were  incorrect 

>mmencement  of  the  suit  in  the  Scotch  court,  or  at  any  time  during  the  proceedings  Insufflcient  plea, 

wreon,  in  Scotland,  or  at  any  place  within  the  jurisdiction  of  the  said  court ;  nor  was  he  at  ^Si^^^^^  ^^^ 

ay  time  before  the  raakisig  or  pronouncing  of  the  decree  in  any  manner,  according  to  the 

nirse  and  practice  of  the  said  court,  notified ;  nor  did  he  then  know  of  the  proceedings,  so 

Mt  he  could  or  might  by  himself,  his  protector,  attorney,  or  agent,  appear  or  plead,  or  in 

ly  way  defend  hinmelf  in  the  said  action ;  nor  did  he  appear  to  any  of  the  proceedings, 

hereby  the  said  decree  was  and  is  contrary  to  natural  justice,  and  wholly  inoperative  and 

>id :  — >  It  was  holden,  that  the  plea  was  insufficient,  and  that  the  statement  in  the  plea, 

lat  the  decree  was  contrary  to  natural  justice,  &a,  was  to  be  r^^arded  as  a  mere  con- 

usion  of  law  from  the  fiiets  previously  alleged,  and  consequently  was  not  traversable.  (5) 

[]P.  400*3    '^^  attumpsit  for  goods  sold,  &c.,  it  is  a  good  plea  in  bar  of  further  main-  Rbplication. 

nance,  &c.,  that,  after  action  commenced,  the  plaintiff  took  the  benefit  of  the  Insolvent  f^^!^'^'!?^^" 

•ebtors'  Act  (6),  and  asugned  to  the  provisional  assignee,  whereby  the  plaintiff's  right  of  &c^wiu'be  bad. 

tion  vested  in  such  assignee ;  but  a  replication  to  such  pica,  that,  after  assignment,  the  pro- 

sional  assignee  had  notice  of  such  suit,  and  permitted  it  to  continue,  until  he  afterwards 

nd  after  the  above  plea  pleaded)  assigned  to  other  assignees  appointed  by  the  Insolvent 

ebtors*  Court ;  that  such  assignees  afterwards  had  notice  of  the  suit,  and  assented  to  its 

ling  continued  fi>r  the  benefit  of  the  creditors ;  and  that  it  is  so  continued  witb  their 

Dsent  and  on  their  behalf  as  such  assignees :  —  was  held  bad  on  general  demuirer.  (7) 


ATTORNEY. 

^P.  406*3    ^^  <"^  attorney  be  about  to  quit  England,  be  may  be  arrested  pursuant  to  GnnnALParvi- 
tt.  1  &  2  Vict,  c.  110.  s.  3.,  notwithstanding  his  being  an  officer  of  the  court.  (8)  A^attomer  may 

^  P*  429*3    If  an  attorney  conducting  a  suit,  commit  an  act  of  negligence  by  which  all  t>e  arrestedHinder 
9  previous  steps  become  useless  in  the  result,  he  cannot  recover  for  any  part  of  Uie  business  ^^{qI 
ne.      Whether  or  not,  in  such  a  case,  the  work  became  wholly  useless  by  the  plaintiff's  duum  op  an 
lit,  is  a  question  for  tiie  jury  (9)  ;  and  such  failure  of  the  work  is  a  defence  admissible  Attobnby. 
non  auumpnif  in  an  action  upon  the  attorney's  bill ;  thus,  in  Braety  v.  Giirler  (10)  Mr.   An  attorney  neg- 
stice  Patteson  observed,  *<  It  b  a  defence  on  won  auumptil,  that  no  benefit  was  received  ;  {Jjg  a ouuM^ouk 
d  if  the  plaintiff  has  received  no  benefit  ultimately,  he  has  never  been  benefited.     The  not  recover  costs 
estion  on  that  point  was  for  the  jury."  'of  business  done. 

CI)  SpoBlh  ▼.  Heart,  1  Dowl.  P.  C.  N.  S.         (6)  Stat  7  Geo.  4.  c.  57. 
5.  (7)  Swan  v.  SidUm,  10  A.  &  £.  623. 

C2)  BaHof  V.  Cathrey,  ibid.  456.  (8)   T^onuoH  v.   Moore,  1   Dowl.   P.  C. 

[3)  Francis  v.  Baker,  10  A.  &  £.  642.  N.  S.  283. 

;4)  Thomat  v.  HawMet,  8  M.  &  W.  140.  (9)  Bracey  v.  Oir^cr,  12  A.  &  £.  373. 

[5)  Cowan  y.  Braidwoodt  1  M.  &  6.  882.         (10)  Ibid. 
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LiABiunn  or  mi 
Attoemsy. 

In  an  attachment 
afaintt  an  al* 
tornejr  for  dlt- 
obeytnga  rule  of 
cotut.  It  if  lufl- 
dent  If  it  ean  be 
collected,  that 
tud)  rale  hat  been 
penonally  fenred. 

An  attachment 
will  not  be  iMoed 
for  not  deilTerlnff 
napera,  uoleu  the 
aemandbemade 
by  an  authorlfcd 
penon« 
Pbocudinos  torn 

TU  RlCOVlBY  OP 

Coan. 

Kot  requliite  for 
an  attorney  plain- 
tiff to  deliver  a 
■IfnedtaillofcoaU 
a  month  before 
action  brought, 
where  the  defend- 
ant hat  been  ad- 
mitted  an  at- 
torney after  the 
Mil  became  due. 

Taxation  of  ooett 
will  not  be  rceo- 
Tered,  beeaute 
tome  of  the 
charget  were  too 
low,  and  otbera 
omitted  in  the 
original  tafll. 

Btioinoi. 

An  order  to  refer 
an  attomey'i  bill 
to  taxation  and  an 
oUoeattir  thereon, 
It  tufllcient  evi- 
dence of  the  buii- 
noM  having  been 
done. 

Intttffldent  evi- 
dence of  a  tender. 

CoNDinoNi  or 
Salb. 

If  a  particular 
custom  be  no- 
toriout,  it  wUl 
be  auumed,  at 
having  been  in- 
grafted on  the 
contract. 

When  a  purcha- 
ter  hat  and  hat 
not  a  right  to  con- 
cealed property  In 
a  purchaied 
bureau. 

Where  replication 
in  an  action 
againtt  vendon 
for  broach  of  the 
condltiont  of  tale 
doet  not  intro- 
duce new  matter. 


RjOBIfi  AMD  LlA- 
BILITIBt  or 
BiDOBBt. 

Where  a  purdta- 
ter  It  not  entitled 
to  the  cottt  of  in- 
vettlgating  a  title, 


[P.  4S5.]  Oa  a'modon  fwr  ip  ittMhinl  agnaat  m  ■ttwnqr  tw  tfwbtyiiig  awitrf 
court,  it  is  nifficient  if  it  cao  be  coUeeted  from  Um  aOdsnt  of  Mrviee,  ttet  HMknlekB 
been  personally  served ;  it  it  not  neoanary  that  tbe  wonk  "penonal  serrioe"  Aodik 
used  in  the  affidavit  (1) 

[P.  44S.]  The  court  will  not  issue  an  attachment  against  an  attorney  fat  not  ddncriiE 
up  papers  pursuant  to  a  rule  of  court,  unless  it  ^»pear,  that  the  demand  was  by  syntf 
duly  authorised  to  make  it,  and  that  the  authority  of  die  party  making  the  densBdm 
shewn  at  the  time  of  making  it.  (2) 

[P<  4^5.3  It  is  not  necessary,  that  an  attorney  plaintiff  should  ddiTsr  •  flgnedkifl  rf 
costs  a  month  before  action  brought,  where  the  defendant  has  been  admitted  aa  sdancf 
after  the  bill  became  due,  but  before  the  commencement  of  the  aetkjD.  (3) 

[P.  4t83.]  Where,  in  an  attorney's  bill  of  costs,  several  items,  not  for  fixed  fees, bet  tfi 
discretionary  nature,  had  no  charges  set  opposite  to  them,  and  others  were  chargdi  ao* 
too  low  and  some  too  high ;  and  the  master,  ou'taxatiout  reduced  the  latter  to  tlM|«^ 
scale,  but  declined  to  increase  the  former,  or  to  insert  the  chargea  omitted  altogrtkr;  te 
court  refused  to  review  the  taxation.  (4) 

[P>  488.]  An  order  to  refer  an  attorney's  bill  to  taxation,  and  an  cdbeofar  tbofca,  iBs 
attendance  on  the  master  by  the  party's  new  attorney,  are  sufficient  evidence  of  thebMS 
having  been  done,  though  there  be  not  the  usual  undertaking  to  pay,  in  the  <»der.  (5) 

[P«  492.]  To  a  deelaration  in  oMtaapstr  for  an  attorney's  costa^  in  an  action  taaamd 
by  him  against  the  defendant,  the  defendant  pleaded,  that  he  was  always  ready  and  «iiq| 
to  pay  a  just  and  reasonable  sum  in  satisfiu^ion  of  the  demand,  and  that  befinc  tbe  eoS' 
mencement  of  the  suit,  he  offered  to  pay  such  Just  and  reasonable  sum :  it  was  peeici  Ad 
he  had  offered  to  pay  the  costs  when  the  bill  was  taxed :  —  It  was  held  that  snch  cndos 
did  not  support  the  plea,  and  that  the  phuntiff  was  entitled  to  a  verdict.  (6) 

AUCTION. 

fP-  494*3  The  plaintiff  was  employed  to  sell  ground  rents  by  auction,  on  thelovtf 
receiving  a  commission  of  one  per  cent,  "  on  sale.**  After  he  haid  advertbcd  tbeokM 
before  the  day  of  sale»  the  defendant  sold  the  ground  rents  by  private  eonlnct  Hm 
auctioneers  proved  the  custom  of  the  trade  to  be,  that  after  an  auctionecT  was  eaifM 
and  the  property  advertised  by  him,  he  was  entitled  to  the  full  conmusaon  en  a  sihkaV 
effected,  although  not  through  his  direct  agency.  Upon  such  ihcts  the  qucatiaB  M to^ 
Jury  was,  whether  this  custom  was  so  notorious,  that  the  defendant  must  have  knovaii,^ 
that  if  so,  it  was  ingrafted  in  the  contract.  (7) 

[P.  497. 1  A  person  purchased  at  a  public  auction  a  bureau  in  which  he  aftervai 
discovered,  m  a  secret  dnwer,  a  purse  containing  money,  whidi  he  appraprirtedtoks 
own  use.  At  the  time  of  the  sale  no  person  knew,  that  the  bureau  contained  avf  daf 
whatever :  —  It  was  held,  that  if  the  buyer  had  express  notiee  that  the  boreaa  iim,m 
not  its  contents,  if  any  waa  sold  to  him ;  or  if  he  had  no  reason  to  believe,  thit  vy^ 
more  than  the  bureau  itself  was  sold,  the  abstraction  of  the  money  waa  a  fe  ' 
and  he  was  guilty  of  laroeny  in  appropriating  it  to  his  own  use.  But  thai  if  be 
ground  for  believing  that  he  bought  the  bureau  with  its  contents,  if  any,  he  had  a 
able  right  to  the  property,  and  it  was  no  laroeny.  (8) 

£P.  497.]  On  the  sale  by  auction  of  certain  property,  the  conditions  pnmded,  li**J 
vendors  should,  within  twenty  days  after  tbe  sale,  deliver  an  abstract  of  tide,  sad  tfc<d 
objections  thereto  which  should  not  be  taken  in  writing  within  ten  days  aftsrvani^A^ 
be  considered  as  waved.  In  an  action  by  the  purchaser  against  the  vendon  fiar  brad 
tbe  conditions  of  sale,  the  latter  pleiuled  that  they,  within  twenty  days  after  the  sil^d^ 
vered  an  abstract,  but  that  the  phuntiff  did  not,  within  ten  daya  afterwards,  take  «r 
jection  to  tbe  title  in  writing.  The  phiintiff  replied,  that  although  the  defendaati  did  1  * 
twenty  days  deliver  an  abstract,  yet  that  they  did  not  by  the  aaid  abstract  disdose  "« 
and  sufficient  title,"  and  that  the  plaintiff  did,  within  ten  days  after  tbe  ddivery  tf  A* 
street,  take  objections  to  the  title  in  writing,  concluding  to  the  eoontry :  ..ft  wkeH' 
the  replication  did  not  introduce  new  matter,  but  amounted  to  a  travene  of  the  hcter 
gation  in  the  plea,  and  therefore  properly  concluded  to  the  country.  (9)      « 

[P.  509.3  A  purchaser  under  a  decree  having  obtained  a  conditional  order  to  0 
the  sale,  applied  to  the  plaintiff's  solicitor  for  the  abstract  of  title  and  title  deeds  vbiA 
latter  gave  him,  statiog,  that  he  (the  purchaser)  was  not  entitled  to  them  "  until  after^^j 
piration  of  the  eight  days."  Afterwards,  and  before  the  sale  was  ahsoinleiy  ooBfinaeli* 
biddings  were  opened :  —  It  was  held,  that  under  the  cireumstances,  the  pwcfaasff  a*"" 


(1)  5%off  V.  AiitCMM.  &G.81I. 

(8)  Doe  d.  iltoAaiaa  v.  Hukman,  ibid. 
566. 

(S)   mnd$or  V.  Hetieri,  7  M.  &  W.  375. 

(4)  Byre  v.  SkeOey,  8  ibid.  154.  1  Dowl. 
P.  C.  N.  8.  83. 


(5)  inZwav. 

(6)  FShmeri. 

(7)  Raimy  v.  Ft 

(8)  Merry  r. 

(9)  Smiik  V, 
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entitled  to  the  costs  of  iiiTestigatmg  the  title*  and  preparing  and  submitting  a  ease  ibr  the 
opinion  of  counsel  thereon.  (1) 

[P«  5ll»2  On  sale  of  premises  by  auction,  the  memorandum  of  agreement  to  purchase 
and  sell  was  signed  by  the  auctioneer  as  agent  for  the  purchaser*  and  by  the  vendor's  at- 
torney subscribing  himself  as  **  agent  for  the  said  &  S.,**  the  vendor.  The  purchaser  paid 
his  deposit  to  the  attorney,  who  gave  a  receipt  signed  by  himself  as  **  agent  for  S.  S."  The 
sale  going  off  through  the  vendor's  defiiult,  and  the  deposit  money  not  being  returned,  it 
vas  holden,  that  the  purchaser  could  not  bring  an  action  of  money  had  and  received  against 
the  attorney,  fur  that  he  was  not  a  stakeholder,  but  merely  the  vendor's  agent,  and  payment 
of  the  deposit  to  him  was  payment  to  the  vendor.  (2) 


igand 
•ubmittlne  a  caie 
for  the  opmion  of 
couniel  tnereon. 

Thb  Deposit. 

Where  peyineat 
of  the  deposit  to 
an  attorney,  is 
payment  to  the 
Tendor. 


BANKRUPTCY. 

[P.  608.]  Stat  6  Geo.  4.  c.l6.  s.  127.  does  not  extend  to  the  case  where  a  trader  has 
twice  become  bankrupt  and  obtained  certificates,  not  paying  I  St.  in  the  pound  under  the  last 
commission,  but  both  bankruptcies  and  certificates  are  prior  to  the  statute.  In  that  case, 
therefore^  the  after  acquired  effects  do  not  vest  in  the  assignees  under  the  second  commission, 
and  the  act  does  not  prevent  the  assignees  under  a  third  commission  firom  clainaing  pro- 
perty of  which  the  bankrupt  has  had  the  reputed  ownership  within  sect.  72.  since  the 
second  commission;  but  if  the  second  certificate  were  subsequent  to  May  2.  1825,  when 
the  act  took  effect  as  to  certificates,  then  sect  127.  will  apply.  (3) 

[P.  608*3  "Whether  a  trader  was,  at  the  time  of  his  bankruptcy,  the  reputed  ovmer  of 
particular  property,  is  a  question  of  fact  depending  upon  a  consideration  of  all  the  circum- 
stances attending  the  possession  of  such  property. 

Where,  therefore,  in  trover  by  the  assignees  of  A.,  a  bankrupt,  for  a  policy  of  insurance, 
the  defendants  pleaded  not  guUty,  and  that  th%plainti£&  were  not  possessed  as  assignees ; 
and  at  the  trial  it  appeared,  that  in  1836  the  policy  had  been  deposited  by  A.  with  the 
defendants,  as  a  security  for  an  advance  of  money ;  that  in  March,  1837,  A.  bedune  em- 
barrassed, and  a  meeting  was  called  of  his  creditors,  at  which  a  list  of  his  debts  was  read 
aloud  and  handed  round  the  room,  which  list  contained  a  statement,  that  the  policy  ia 
question  was  deposited  with  the  defendants  as  a  security  for  3000L,  from  which  sum  1 20(V., 
tiie  estimated  ralue  of  the  policy,  was  deducted,  leaving  the  defendants  creditors  for  the 
lialance  of  18002.  ;  that  on  the  15th  of  July,  1837  (the  fiat  being  granted  on  the  27th),  an 
sigept  of  the  defendants  called  at  the  inauranee  ofiice,  and  asked  if  the  premium  on  the 
policy  had  been  paid,  at  the  same  time  stating,  that  the  policy  had  been  defMMited  with  the 
defendants ;  that  the  insurance  company  kept  a  book  for  the  purpose  of  entering  written 
Dotioes  of  assignment  and  deposits  of  policies,  which  boofk  contained  no  such  entry  with 
respect  to  the  policy  in  question,  and  that  the  insurance  oflSce  paid  no  regard  to  a  verbal 
notice :  — ^^It  was  held,  that  a  direction,  —  that  the  defendants  had  not  got  rid  of  the  apparent 
ownership  of  A.  by  what  passed  at  the  meeting  of  the  creditors,  and  by  the  conversation  at 
the  office,  not  followed  up  by  a  notice  in  writing, — was  wrong,  it  being  a  question  for  the 
jury  whether,  under  those  circumstances,  A.  was  the  reputed  owner  of  the  policy  at  the 
ime  of  his  bankruptcy.  (4) 

L^"  61  I'D  Goods  were  taken  under  aJUri/aciag  as  the  goods  of  Sophia  W.,  and  on  an 
BBue  directed  to  try  whether  the  goods  were  the  property  of  J.  B.  it  was  proved,  that  the 
foods,  prior  to  1836,  belonged  to  Martin  W.,  when  they  were  distrained  for  rent,  and  the 
um  for  which  they  were  distrained  paid  in  the  name  of  Sophia  W.,  with  the  money  of  the 
ilaintifif;  in  1837  Martin  W.  became  bankrupt,  and  the  plaintiff  paid  128/.  to  the  official 
aaignee  for  Martin  W.'s  interest  in  the  goods ;  early  in  1839  Martin  W.  took  the  benefit 
r  the  Insolvent  Debtors*  Act,  bnt  his  assignee  never  claimed  the  goods ;  in  November, 
839,  Sophia  W.  executed  an  assignment  of  the  goods  to  the  plaintiff,  and  in  March,  1840« 
le  gooda  were  seized  under  ajierifaciat  against  Sophia  W.  ;  the  goods  having  always  re- 
tained in  the  possession  of  Martin  W.  as  the  ostensible  owner  of  them,  and  Sophia  W.  never 
aving  been  in  possession  of  them:  —  It  was  held,  that  on  these  feets  J.  B.  had  nude  out  his 
rcyperty  in  the  goods,  and  that  as  Sophia  W.  had  never  been  in  the  possession  of  the  goods, 
id  never  could  have  gained  felse  credit  by  them,  there  was  nothing  from  which  the  jury 
i^ht  to  infer,  that  the  assignment  was  fraudulent;  that  the  fact,  that  the  assignment  was 
spt  at  Martin  W.'s  house  was  immaterial,  and  that  it  was  also  immaterial,  tliai  no  pos- 
aaion  of  the  goods  had  beei^  delivered  by  Sophia  W.  &  the  plaintiff,  as  the  right  to  them 
3uld  pass  by  the  execution  of  the  deed.  (5) 

.P«  o39.3  Stat.  2&8  Vict  c.  29.  has  not  rendered  valid  executions  on  judgments  on 
irrants  of  attorney  executed  by  sebure,  after  a  secret  act  of  bankruptcy,  but  not  oom- 
$ted  by  sale  of  the  goods  prior  to  the  issuing  of  the  fiat  (6) 

(1  >    miUh  V.  JFalth,  1  Crawford  &  Dix  (4)  Edwards  v.  Scott,  1  M.  &  G.  962. 

•ish),  249.  (5)  BurUng  v.  Patersony  9  C.  &  P.  57a 

[Sy  Bamfordx,Shutaeworih,l\  A.&E.926.  (6)   Whitman  v.  Robintm,  1  Dowl.  P.  C. 

;s>   Benfamin  v.  Bdehtr,  ibid.  350.  N.  S.  135. 
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Rbputbd  Ownbh- 

SHIP. 

Stat.  6  Geo.  4. 
c.  16.  s.  137.  does 
not  extend  to  the 
case  where  a 
trader  has  twice' 
become  bankrupt, 
and  obtained  cer- 
tiAcates. 

Where  the  trader 
was  at  the  time  of 
his  bankruptcy 
the  reputed  owner 
of  a  particular      > 
property,  is  a 
question  offset. 


Where  a  bankrupt 
could  never  have 

£  lined  a  ftlse  cre- 
t  by  the  posses- 
sion of  goods. 


PaOTBOTXD  AMD 

UNPaOTSCTSO 

TaAMSAOTlONS. 

Where  stat  S  ft  3 
Vict.  c.  29.  has 
not  rendered  valia 
executions  on 
Judgmenu  on 
warrants  of  at- 
torney. 
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Where  execatUm 

Srotaeted  by  flttt. 
ft  8  Vict,  c  S9. 


Judgment  of  Mr. 
Baron  Aldenon  ia 
Edmomdi  ▼.  Laip- 


ACTIONI  BT  As- 
KI0MBS8. 

Where  right  of 
action  pataet  to 
aKiignees  under 
an  Irish  commlf- 
kion  of  bank- 
ruptcy. 

When  warrant  of 
attorney  is  not 
valid  as  against 
the  assignee  of  a 
banlirup^. 

Amendment  of 
proceedings  bv 
mailing  the  official 
assignee  a  party. 

Where  bankrupt 
makes  default  in 
proceeding  with  a 
contract,  and  the 
parties  with  whom 
the  contract  is 
made  seise  his 
tools,  *c.  after  an 
Act  of  bankruptcy. 


[P.  689*3  Ad  act  of  bankruptcy  having  been  committed  on  the  6tfa  of  Jnly,  a 
execution  was  issued  on  the  8th,  under  which  the  goods  of  the  bankrupt  were  levied.  Oa 
the  19th  of  July  stat  2  &  3  Vict.  c.  29.  was  passed,  and  on  the  84th  a  fiat  ia  bankmpl^ 
issued,  under  which  the  plaintiffs  were  chosen  assignees :  —  It  was  boldcn  in  Edmmnh  t. 
LawUy  (1 ),  that  this  execution  was  protected  by  the  statute,  Mr.  Baron  Alderson  obaernii^ 
**  At  Uie  time  that  the  act  passed  the  state  of  things  was  this,  an  act  of  bcnkruptcy  hai 
been  committed,  upon  which  a  Bat  might  at  some  liiture  period  be  taken  out,  but  noDehaS 
then  been  issued ;  intermediately  a  bond  Jide  execution  had  been  levied.  Under  the  oU  kv 
the  creditor  would  have  had  the  property  to  satisfy  his  debt,  sulgeet  to  its  beinig  diverisi 
in  case  a  Bat  issued,  overruling  its  execution  within  two  months.  The  legislatare  aeoa  Is 
have  thought  that  that  was  not  a  very  just  poation  for  the  creditor  to  be  placed  in,  asid  fSbef 
say  that  that  shall  not  take  place  in  future.  I  think  that  by  thus  construing  tlie  act,  weg^ 
it  a  prospective  and  not  a  retrospective  operation.** 

[P*  669.3  Under  the  Irish  Bankrupt  Act  (2)  the  right  of  suing  in  an  £ogliali 
upon  a  contract  made  by  the  bankrupts  in  England  with  a  person  resident  in  Kn^nd 
to  the  assignees  under  an  Irish  commission  of  bankruptcy.  (3) 

[P.  669.]    Under  stat  3  Geo.  4.  c.  39.  sa.  1  &  S.  a  warrant  of  attoniey  is  not  valid 
against  the  assignee  of  a  bankrupt,  unless  it  be  filed,  or  judgment  be  signed  ii|Mmi  it, 
twenty-one  days  after  its  date,  although  the  petitioning  erediUir*s  debt  waa  noi 
until  after  the  expiration  of  twenty-one  days.  (4) 

[P*  672*]    To  a  scare yoesos  by  the  assignees  of  a  bankrupt  on  a  judgmgut,  tbe 
pleaded,  Ist,  denial  of  the  bankruptcy;  2d,  aatisiaetion'to  tbe  bankmptt  on  wliiekpkn 
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issues  were  joined,     llie  court  permitted  the  proceedings  to  be  amended 
coats,  by  joining  the  oflSoial  assignee  (who  had  been  inadvertently  omitted 
though  the  application  had  been  delayed  a  year  and  a  half  after  the  iBiming  «f  tbe 
defendant  being  allowed  to  plead  de  novo.  (5) 

[P.  674s]  A  contract  under  seal  by  aatrader  to  execute  certain  works  Ibr  the 
contained  a  stipulation,  that  if  the  contractor  should  become  bankrupt  or  insolvent,  or  i 
from  any  other  cause  (not  arising  from  tbe  act  of  the  defendant)  be  prevented  fivasr 
delayed  in  proceeding  with  the  works,  it  should  be  lawful  for  the  defendant  to  give  a  aate 
to  the  contractor  requiring  him  to  proceed  regularly  with  them  ;  and  in  ease  tbe  laMmaitM 
should  for  seven  days  after  the  notice,  make  defeult  in  proceeding,  it  should  be  lawful  ftr  4e 
defendant  to  employ  others  to  complete  the  work  at  the  contractor's  expense ;  and  tkst^ 
advances  made  by  the  defendant,  on  account,  before  such  defeult,  should  be  taken  as  loll  p»> 
ment  for  all  the  work  done  by  the  contractor ;  and  that  aU  the  balance  doe  to  hhn,  wai  i 
tools  and  materials  then  delivered  for,  and  being  upon  the  works  should,  npon  saeh  deU^ 
become  the  absolate  property  of  the  defendant ;  and  that  all  materials  brongbt  astd  kft  m. 
the  works  by  the  contractor  to^  permanently  used  cm  or  about  the  same  abould,  fioai  lis 
time  of  being  so  brought  and  left;,  be  considered  as  the  property  of  tbe  defendant*  aod  AtM 
not  be  removed  without  his  consent.  The  contractor  having  made  dcfeult  in  proeeediiig  «ll 
the  work,  the  defendant,  on  1 1th  April,  duly  served  him  with  notice  to  proceed.  Oa  ITtt 
April  the  contractor  committed  an  act  of  bankruptcy :  —  It  was  hM,  that  the 
eould  not,  on  19th  April,  take  possession  of  the  tools  and  materials  left  by  flie 
upon  the  work  at  the  time  of  the  bankruptcy,  because  the  title  of  the  asaignetis 
plete  by  relation  on  the  17th.  (6) 

[P.  675* ]  Where  in  a  submission  to  arbitration  by  an  order  of  Nisi  Rius  in  an 
between  A.  and  B.,  it  was  stipulated,  that  a  certain  sum  of  money  should  be  plaeed  by  E, 
in  the  hands  of  C,  the  arbitrator,  to  abide  the  event  of  the  award ;  and  B.,  after  placing  As 
sum  ia  the  hands  of  C,  became  a  bankrupt :  —  It  was  held,  that  the  submisBion  vrai  art 
revoked,  nor  were  tbe  assignees  of  B.  entitled  to  demand  bade  the  money.  (7) 

[P.  675.]  Trover  lies  by  the  assignee  of  a  bankrupt  against  a  creator  by  jndgmuHaa 
a  warrant  of  attorney  to  whom  a  sheriff  has  paid  over  the  proceeds  of  a  ssle  of  goods  of  the 
plaintiff,  seised  prior  to  the  act  of  bankruptcy  under  a  writ  of  execution  on  sudi  judgiueSL 
and  sold  after  the  act  of  bankruptcy,  without  notice  to  tbe  sheriff  or  execation  creifitar  sf 
such  act  of  bankruptcy.  (8) 

^  L-P*  676.  J  Assignees  of  a  bankrupt  cannot  recover  in  trover  a  policy  o(  insoTaneeaa 
life,  effected  by  the  baiikrupt,  and  deposited  by  him,  before  his  bankruptcy,  with  the  dr- 
fendants,  as  a  security  for  money  then  and  previously  advanced  by  them  to  him.  And  ai 
instrument  so  deposited,  is  not  in  the  order  and  disposition  of  the  bankrupt,  with  the  cos- 
sent  of  the  true  owner,  within  the  meaning  of  stat  6  Gea  4.  c.  16.  s.  7S.  (9) 

[P.  679.]    In  trespass  ^mare  dautum  frtgiU  the  defendants  sought  to  plead  first,  ail 


(1)  6  M.  &  W.  285.     8  DowL  P.  C,  234. 

(2)  Stat,  6  &  7  Will.  4.  c.  14. 

(3)  Ferguaon  v.  Spencer,  1  M.  &  6.  987. 

(4)  EcereU  v.  WelU,  2  ibid.  269. 

(5)  HoUand  v.  Philb'pps,  10  A.  &  E.  149. 


(6)  Romeh  v.  Great  Weeiem  AnhnqrCbfu 
1  ibid.  N.  a  51. 

(7)  Toiler  v.  MaHimg,  S  M.  &  G.  55L 

(8)  ffndeon  v.   M'ABem^   I  liongieU  it 
Townseod  (Irish),  299. 

(9)  Gibton  V.  Operhursf,  7  M. «  W.  55& 
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guilty ;  secondly,  not  possessed ;  thirdly,  a  plea  stating  that  one  T.  Was  seised  in  fee  of  the  ^f^  P^®**  ^'^ 
dose,  who  demised  to  B.,  and  after  stating  various  demises,  that  one  F.  demised  to  H.,  tion  or^'sunito 
"who  became  bankrupt,  and  that  the  defendants  entered  as  his  assignees;  fourthly,  a  like   of  Anno, 
plea,  stating,  however,  that  H.  mortgsged  to  one  R.,  and  continued  in  possession  as  tenant 
to  R.,  and  that  the  defendants  entered  as  assignees  of  H.  who  had  become  bankrupt ; 
fifthly,  a  like  plea  to  the  fourth,  only  stating  that  H.  and  R.,  to  defraud  the  creditors  of 
H.,  demised  to  the  plaintiff:  —  It  was  held,  that  those  pleas  were  not  in  contravention  of 
the  statute  of  Anne,  and  might  be  pleaded,  ( 1 ) 

CP>  679*3    Under  stat.  6  Geo.  4.  c.  16.  s.  8.,  which  enacts,  that  a  petitioning  creditor   Requiiltes  of  a 
illegally  compounding  with  the  bankrupt,  shall  forfeit  his  debt,  such  foffeiture  takes  effect  S'^ing  CT^ttof  *~ 
for  the  benefit  of  the  creditors  under  the  commission,  and  cannot  be  enforced,  if  there  be  no   has  iUegallr  com- 
longer  a  commission  subsisting.     Neither  can  bills  of  exchange,  if  given  to  the  petitioning  f?!^^^*^  ^* 
creditor  by  way  of  such  ill^al  composition,  be  enforced  by  him  ;  but  if,  since  the  agree-  "'''^ 

ment  was  executed,  ho  ftirther  proceedings  have  been  taken  in  the  bankruptcy,  he  may  sue 
the  bankrupt  on  the  original  consideration. 

In  pleading  such  ill^al  composition  to  an  action  on  the  original  debt,  it  must  be  shewn, 
that  the  original  fiat  was  proceeded  with,  or  a  new  one  issued,  after  the  composition :  and  if 
the  illegal  composition  be  not  pleaded  with  suflBcient  certainty  by  alleging,  that  the  de- 
fimdant,  being  indebted  to  the  plaintiff  and  others,  became  bankrupt ;  that  a  fiat  issued  on 
the  plaintiff's  petition ;  that,  the  fiat  being  in  force,  and  the  defendant  still  indebted  to  the 
plaintiff  and  the  said  others,  and  befiMre  the  defendant  was  adjudged  a  bankrupt,  it  was,  con- 
trary to  the  statutes  of  bankruptcy,  agreed  between  the  plaintiff  and  the  defendant,  without 
the  consent  of  the  said  other  creditors,  that  the  plaintiff  should  abandon  the  fiat,  and  the  de- 
Sendant,  in  consideration  thereof,  should  pay  to  him  a  sum  reducing  his  debt  to  90L,  and  give 
lim  bills  fiMT  the  residue ;  and  that,  in  pursuance  at  such  agreement,  the  defendant  did  after- 
wards, vii.  on  &e.,  pay  the  plaintiff  the  sum  &c.,  and  give  him  bills  fet  the  residue,  which 
;fae  plaintiff  received  in  satisfaction  of  such  residue.  (2) 

Qnere,  Whether  such  illegal  composition  be  sufficiently  shewn  by  stating,  that  the  agree* 
nent  was  to  be  executed  in  order  that  and  whereby  the  plaintiff  might  receive  more  in  the 
M>und  than  the  other  creditors ;  that  when  it  was  executed,  the  fiat  remained  in  force ; 
hat  the  defendant  continued  indebted  to  the  plaintiff  and  the  said  other  creditors ;  and  that 
he  plaintiff  received  the  payment  and  securities  in  satisfiKtion  &c,  whereby  he  might  re- 
cive  more  in  the  pound  on  his  debt  than  the  said  other  creditors.  (3) 

[P*  679*3    ^^  (unampiit  by  the  assignees  of  a  bankrupt  fer  goods  sold  and  delivered  by    Set-off  under  stat. 
be  bankrupt,  with  counts  for  money  paid,  had,  and  received,  and  on  an  account  stated  ;   ^  ^-  m^^^* 
be  defendant  pleaded  by  way  of  set-off,  that  before  notice  of  any  act  of  bankruptcy,  and  holden  good,  if  it 
cfore  the  issuing  of  the  fiat,  and  before  action  brought,  the  defendant  gave  credit  to  the  shew  a  mutual 
enkrupt,  by  accepting  certain  bills  of  exchange  for  his  accommodation  and  at  his  request,  ^^'^^ 
rithout  any  consideration  or  value ;  which  said  bills  were,  before  notice  of  the  bankruptcy, 
egotiated  by  the  bankrupt  tor  his  own  use  and  benefit ;  that  the  credits  so  given  were 
Jcely  to  end  in  debts  from  the  bankrupt  to  the  defendants ;  and  that  afWwards,  and  before 
le  commeBcement  of  the  action,  the  defendant  paid  the  said  bills :  —  It  was  held  to  be 

good  set-off  under  stat.  6  Geo.  4.  c  16.  s.  50.,  on  the  ground,  that  a  mutual  credit  was 
liewD,  and  that  the  assignees  could  not  reply  a  finsudulent  delivery  of  the  goods.  (4) 

[P*  688.3    In  trover  by  the  asngnees  of  a  bankrupt,  the  defendant  pleaded,  that  before  the  When  replication 

aakruptcy,  he  advanced  the  bankrupt  a  sum  of  money  upon  the  deposit  of  the  goods  in  respect  j^f^L*^^  "'t^'t 

f  which  the  action  was  brought :  to  which  it  was  replied,  that  it  was  corruptly,  an  J  against  was  made  previa 

le  form  of  the  statute,  &c.,  agreed  between  the  defendant  and  the  bankrupt,  that  the  latter  ouslv  lo  »tat^7 

lould  pay  the  defendant  for  the  loan  of  the  money  10  iwr  eenL  :  -^  It  was  held,  on  special  ^3^'  |[||d  3  ft  3^' 

emurrer,  that  the  averment  of  the  contract  being  against  the  form  of  the  statute,  was  not  Vict  c.  37. 
sufficient  allegation  that  it  was  illegal ;  and  that  the  replication  was  bad,  for  not  alleging 
ther  that  the  contract  was  made  before  stats.  7  Will.  4.  &  1  Vict,  c  80.  and  S  &  S  Vict. 
37.  came  into  operation,  or  that  it  was  excepted  from  the  provisions  of  those  acts.  (5) 

[P.  694*3  -^  defendant  who  has  become  bankrupt  and  obtained  his  certificate  since  a  AcnonsBv 
ial,  noay  apply  to  set  aside  a  verdict  against  him,  on  the  ground,  that  no  notice  of  trial  Bankbupts. 
IB  been  given.  (6)  ^^itn  bankrupt 

l^ir,  694*  J    A.  agreed  in  writing  with  B.  and  C,  on  behalf  of  themselves  and  D.  as   asldeaveniict 
irtners  in  Uie  business  of  type-founders,  feithfully  to  serve  them,  and  the  survivor  of  them,  >8**°st  him. 
r  seven  jears  as  their  foreman,  and  not  to  engage  in  trade  on  his  own  account  for  that  fol.'iule^diimiaML 
griod  without  their  consent;  and  B.  and  C.   agreed  to  pay  him  wages  after  the  rate  of  of  a  foreman  with* 
.  3«.  weekly,  as  long  as  he  diould  serve  them  faithfully  :  —  It  was  held»  that  the  right  of  out  a  reasonable 
tion  for  a  breach  of  this  agreement,  by  the  dismissal  of  A.  from  their  service  without  ^Jsato Su\^ieu 


(1)  Pym  V.  Grazebrookf  1  Dowl.  P.  C  (5)   TStrquand  ▼.  JIAwMfea,  7  M.   &  W. 

.  Sw  489.  504. 

(9)  navu  V.  Holding^  11  A.  &  £.  710.  (6)  SkephMrd  w.Thompitm,  1  DowL  P.  C 

(S)  Ibid.  N.  S.345. 

(4)  RuMtta  V.  ^efi,  8  M.  &  W.  277.     1 
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reMonable  cauae^  did  not  pan  to  the  nrigneet  of  A.  on  his  banlniptey ;  the  eontrairt  i» 
Utinf^  to  the  employment  of  the  peraonnl  skill  and  labour  of  the  bankrupt,  and  tbe  damai^ 
for  the  breach  of  it  being  compounded  partly  of  tbe  penonal  inooavenienee  to  hiuiaelC  aai 
partly  of  the  ooniequential  loas  to  his  personal  estate.  (1) 

[P.  695.  J  Auumptit  by  husband  and  wife  for  money  lent  to  the  defendant  by  tbe  wife, 
whilst  she  was  sole  and  unmarried.  Plea,  that  B.,  the  husband,  became  bankrupt,  sad 
that  his  assignees  were  duly  appointed,  and  accepted  the  appointment  before  the  cauiuiuBe* 
ment  of  the  suit ;  by  reason  whereof  the  assignees  became  entitled  to  Uie  suppoaed  dete 
and  causes  of  action  in  the  declaration  mentioned.  Replication,  that  before  Uie  iotenav- 
riage  of  the  plain^flTs,  and  whilst  C,  the  wife^  was  sole  and  unmarried,  to  wit,  on  ftc^  ^ 
an  indenture  then  made  between  the  said  B.  of  the  first  part,  the  said  C.  of  the  wttmA 
part,  and  T.  H.  and  R.  T.  J.  of  the  third  part  (being  a  settlement  entered  into  bafaielkt 
intermarriage  of  the  plaintiff),  the  sums  of  money  in  the  declaration  mentioned,  wen  as- 
signed to  the  said  T.  H.  and  R.  T.  J.  to  hare,  rceeive,  and  recover,  and  to  bold  the  mm 
to  them,  upon  certain  trusts  in  the  indenture  mentioned,  in  fovour  of  tbe  aaid  C,  aad  hr 
her  sole  and  separate  use  during  her  lifo^  and  for  the  ehiM  or  children  of  the  imaded 
marriage.  The  replication  then  stated,  that  the  plaintifis  appointed  T.  H.  and  R.  T.  J.  ■ 
their  attorneys  to  recover  the  said  sums  from  the  defendant,  for  the  purpose  of  holdiag  ikt 
same  upon  the  trusts  aforesaid,  and  that  the  action  was  commenced  and  proaecaited  in  ikt 
names  of  the  plaintiff  at  the  instance  and  by  direction  of  the  said  T.  H.  and  B.  T.  J.,  If 
virtue  of  the  power  ^ven  to  them,  and  for  the  purpose  of  recovering,  reeeiving^  and  haUisg 
the  said  nima  of  money  as  the  trustees  named  in  the  said  indenture,  and  apoa  the 
in  fovour  of  the  said  C,  and  of  the  children  of  the  said  marriage,  and  not  for  the  i 
benefit  of  the  plaintiff  B.,  or  of  his  creditors  under  the  fiat :  —  It  was  held  on  den 
that  the  replication  was  good,  and  that  the  debt  did  not  pass  to  the  amigm-fa  unds  ikt 
bankruptcy  of  tbe  husband,  but  might  be  sued  for  by  the  husband  and  wife.  (S) 

[P.  700*3   Where  a  petitioning  creditor,  having  asoertidned,  that  an  agent  in  hia 
could  prove  an  act  of  bankruptcy,  sent  him  fbr  that  purpose  to  be  examined  on 
of  the  fiat :  —  It  was  held,  that  the  deposition  then  made  was  eridence  of  the  net  of 
ruptcy  as  against  such  creditor,  in  an  action  against  him  by  the  assignees,  in  wfaidi  the  set 
of  bankruptcy  was  put  in  issue.  (3) 

[P.  702.3  In  an  action  by  tbe  assignees  of  a  bankrupt  to  recover  property  of  thebok* 
nipt,  a  letter  written  by  him  during  his  absence  from  home,  stating,  that  he  was  abHst^ 
avoid  two  writs  that  were  out  against  him,  is  admissible  evidence  for  the  plaincifi  if  at 
act  of  bankruptcy,  without  proof,  that  there  was  in  fiu!t  any  writ  issued,  or  any  pnsHOtd 
creditors.  In  order  to  make  the  declaration  of  a  iMnknipt  admissible  evidence  of  ai  att 
of  bankruptcy,  it  is  not  essential,  that  the  declaration  and  act  of  bankruptcy  ahoold  beaoa- 
temporaneous.  (4) 

[P.  705>1  In  an  action  brought  by  a  bankrupt  against  his  assignees  to  try  the  vafi&j 
of  the  fiat,  the  petitioning  creditor  is  not  a  competent  witness  to  prove  the  debt  dae  ti 
him,  although  he  has  assigned  it  over  to  a  third  person.  (5) 

\Jr*  707*3  A  trader  who  has  obtained  his  certificate  under  a  commisnon  of  bankraptej 
issued  against  him  in  Ireland,  under  stat,  6  &  7  WilL  4.  c  14.,  is  a  competent  wxtnenti 
support  an  action  brought  in  England  by  his  aasignees  for  a  debt  alleged  to  have  been  ^ 
to  him  before  his  bankruptcy ;  and  to  negative  a  set-off  upon  a  debt  allied  to  have  beA 
due  f^om  the  witness  to  the  defendant  before  the  witness  became  bankrupt.  (6) 

[P.  707*3^  In  an  action  against  the  assignees  of  a  bankrupt  for  seiang  goods  all^grfla 
nave  been  assigned  to  the  plamtiff  by  the  bankrupt  before  his  bankruptcy*  tbe  bamkzi^h 
a  competent  witness  for  the  plaintiff  to  prove,  that  the  assignment  was  made  for  a  vahaifth 
consideration,  and  in  consequence  of  pressure,  although  the  defendants  rely  on  the  an^^ 
ment  as  constituting  in  itself  an  act  of  bankruptcy.  In  such  action,  where  no  noliee  hn 
been^  given  of  disputing  the  trading,  act  of  bankruptcy,  or  petitioning  creditor^a  debt,  ^ 
petitioning  creditor  (having  assigned  his  debt,  and  executed  a  release  to  the  assignees)  ias 
competent  witness  for  them  to  prove  an  act  of  bankruptcy  prior  to  that  on  which  tbe 
adjudication  took  place,  for  the  purpose  of  over  reaching  the  aD^ed  assagnment  to  Ae 
plaintiff.  (7) 

[P.  7O8.3  To  let  in  the  examination  of  a  witness  taken  before  the  master,  as  evidesR 
under  stat  1  Will.  4.  c.  22.,  on  the  ground,  that  the  witness  is  abroad,  evidence  mast  k 
given  to  satisfy  the  judge,  that  the  witness  is  actually  out  of  the  jurisdiction  of  the  court  at 
the  time  of  the  trial ;  and  it  will  not  be  suflicient  to  prove,  that  on  the  evening  before  thctriri 
the  witness  was  with  his  luggage  on  board  a  ship  bound  for  Montreal,  the  ship  being  ^0 
three  quarters  of  a  mUe  below  Gravesend  waiting  for  her  captain  to  come  on  boaid.  (9) 
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(3)  Gardner  v.  diotdt,  10  A.  &  E.  464. 

(4)  Boueh  V.  Great  Wettem,  EaiUpay  Qmp, 
1  A.  &E.N.  S.51. 


(5)  OoraOert  t.  GnAam,  9  ML  *  B^ 
368.     1  C&Marah.  5. 

(6)  FergMMom  v.  Spemetr^  I  M.  &  G.  9S7 

(7)  SmiA^,Groom,2U.h  Rob.  S88. 

(8)  Carmikere  v.  Grakam,  1  C  & 
5.    2M.  &Rob.868. 
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BARON  AND  FEME. 


[P*  7 15.]  The  general  rule  is*  that  a  wife  cannot  bind  her  husband  by  her  contract 
ncept  as  his  agent ;  but  in  cases  of  orders  given  by  the  wife  in  those  departments  of  her 
lusband's  household  which  she  has  under  her  control,  or  of  orders  for  articles  which  are 
leoessary  for  the  wife,  such  as  clothes,  the  jury  (if  the  wife  be  living  with  the  husband) 
>Dght  to  infer  agency,  if  nothing  appear  to  the  contrary ;  but  if  the  order  be  excessive  in 
MMnt  of  extent,  and  such  as  the  husband  never  would  have  authorised,  that  will  alone  be 
ufficient  to  repel  the  inference  of  agency.  If  it  be  proved,  that  the  wife  has  a  separate  in- 
lome,  that  of  itself  goes  to  repel  the  inference  of  agency ;  and  evidence,  that  the  plaintiff 
las  made  out  the  invoices  to  the  wife,  and  haa  drawn  bills  of  exchange  on  her  for  part  of  the 
HDount,  which  she  has  accepted  in  her  own  name»  payable  at  her  own  bankers*  firom  her 
eparate  funds,  also  goes  to  prove,  that  the  wife  was  not  acting  as  the  agent  of  the  husband ; 
ind  the  &ct»  that  the  husband  sold  some  of  the  goods  which  were  supplied  to  the  wife,  and 
«eeived  the  money  fbr  them,  will  not  of  itself  make  the  husband  liable  in  point  of  law  to 
lay  fbr  them ;  but  it  is  a  feet  for  the  consideration  of  the  jury  in  detenniniog  whether  the 
;oods  were  supplied  oi\  the  credit  of  the  husband^  and  whether  the  wife  was  the  agent  of 
ler  husband.  (1) 

|[P.  719«[]  A  deed  of  separation  between  husband  and  wife  contained  a  covenant  by  tlie 
rife  and  her  trustees  that  she,  her  executors  or  administrators  or  the  trustees,  or  some  <Hr 
n'e  of  them,  should  and  would  at  all  times  save,  defend^  and  keep  harmless  and  indemnified 
he  husband  from  and  against  the  debt  or  debts,  sum  or  sums  of  money,  which  she  the 
rife  had  then,  at  the  time  of  the  nsaking  of  the  indenture,  contracted,  or  which  she  should 
It  any  time  thereafter,  during  the  separation,  contract :  —  It  was  decided,  that  this  covenant 
nduded  debts  previously  contracted  by  the  wife  for  necessaries  while  living  with  her  hus- 
Ruid.  To  an  action  on  this  covenant,  assigning  a  breach  in  not  indemnifying  against  a  debt 
if  the  wife,  tiie  defendant  pleaded,  that  the  alleged  debt  in  the  declaration  mentioned,  was 
lot  contracted  within  the  true  intent  and  meaning  of  the  cov^umt,  concluding  to  the 
ountry :  —  It  was  holden  bad,  as  being  a  traverse  of  matter  of  law.  (2) 

[F.  7^.^  Where  A.  and  his  wife  I.,  who  had  property  settled  to  her  separate  use,  made 
heir  promissory  note,  and  A.  having  died  befbre  payment  of  the  note,  I.,  his  widow,  being 
tailed  on  for  payment,  said,  "  It  is  a  just  debt,  and  I  will  pay  it  as  soon  as  I  am  able ;"  and 
L  afterwards  married  the  defendant ;  but  the  feet  of  sqiarate  property  did  not  appear  upon 
he  pleadings  :  —  It  was  held,  that  there  was  no  sufficient  consideration  in  this  promise  ap- 
pearing on  the  pleadings  to  support  an  action  cfautanpni.  (3) 

[P*  74>1.]  A  married  executrix  being,  with  her  husband  and  co-executor,  a  plaintifFin 
i  suit  in  Chancery,  applied  for  liberty  to  proceed  in  the  suit  in  conjunction  with  her  co- 
txecutor  as  a  feme  sole,  upon  an  t^davit  stating,  that  her  husband  had  been  transported, 
>nt  without  setting  forth  the  term  of  his  transportation,  or  whether  there  had  been  a  con- 
viction for  felony  or  not :  -^  It  was  held,  that  such  affidavit  was  insufficient :  and  it  seems, 
hat  a  fane  covert,  whose  husband  has  been  transported  for  a  limited  term  of  years,  will 
M>t  be  allowed  to  sue  in  equity  as  a  feme  sole.  (4) 

[P*  745*3  If  in  oMina/wif  .against  A.,  and  B.  his  wife,  the  declaration  allege,  that  the 
lefendants  promised,  without  stating  whether  the  promises  were  made  before  or  during  the 
Carriage,  it  will  be  bad  on  special  demurrer.  But  where  to  such  a  declaration  the  defendants 
nerely  plead  (in  abatement),  that  the  prcnnises  were  made  by  the  defendants  and  C.  jointly, 
ind  not  by  the  defendants  alone*  and  a  verdict  is  found  for  the  plaintiff  on  an  issue  taken 
ipon  a  replication  stating,  that  the  promises  were  not  made  to  the  defendants  and  C. 
nntly,  the  court  will  presume,  fbr  the  purpose  of  supporting  the  declaration,  that  the 
iromises  were  made  befbre  the  marriage,  when  a  joint  liability  might  be  created.  And  it 
leems,  that  a  plea  in  abatement  in  ostunqMit,  that  the  alleged  promises  were  made  by  the 
lefendants  and  one  C.»  and  not  by  the  defendants  only,  contains  a  sufficient  confession  of 
he  promises  in  the  declaration  to  entitle  the  plaintiff  to  judgment  af^  a  verdict  nega- 
i^g  the  plea.  (5) 

[P*  74>7*3  A.  (a  married  woman,  and  executrix),  with  her  husband  and  B.  (her  co- 
ixecutor),  filed  a  bill  to  raise  charges  in  the  testator's  will  mentioned ;  the  husband  was 
nibsequently  transported  beyond  £e  seas  for  seven  years,  leaving  A.  and  B.  resident  in 
Ireland.  A.  was  permitted  to  proceed  in  the  cause,  as  if  she  were  a  feme  sole,  notwith- 
standing her  coverture,  it  appearing  that  it  would  be  for  the  benefit  of  the  parties  interested 
Ehat  she  should  do  so.  (6) 
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(1)  FVeutone  v.  Butcher,  9  C.  &  P.  643. 
(8)  Smmnen  v.  BaO^  8  M&  W.  569. 
(3)  Fnren   v.    CottOo,  1   Longfield  & 
Townsend  (Irish),  292. 

9b 


(4)  Foster  v.  Btferard,  1  Crawford  &  Dix 
(Irish),  135. 

(5)  France  v.  White,  1  M.  &  O.  731. 

(6)  Farran  v.  CroAie,  1  Crawford  &  Dix 
(Irish),  497. 
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Pliadinos. 

Where  plea  of 
MTRMOt  wUl  be 
noideo  bad,  for 
not  averring,  that 
the  wife  waa  au- 
thorlaed  to  raoelve 


[P.  750.3  To  a  count  for  work  done  and  attcndaaoe  given  by  A.,  then  lad  itiD  At 
wife  of  tbe  plaintiff,  for  the  defendants,  and  at  their  request,  the  dpfgniluiti  pkided  ptf- 
ments  made  from  time  to  time  to  the  wife,  and  acceptance  by  her  in  ufaAtlaat  of  lb 
cauae  of  action  and  damages :  — -  which  was  held  bad  for  not  aTcrring,  that  the  viCiw 
authoriaed  by  the  plaintiff  to  receive  payment.  (1 ) 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 


FoaM  AND  Obli- 
GATIOM  oncia- 
ALLY. 

'*  Six  months  after 
date,  paj  without 
acceptance  to  the 
order  of  J.  C.  F. 
100/.  ralue  re- 
ceived **  is  a  pro- 
mluory  note. 

An  instrument 
which  Is  not  a 
promissory  note. 


An  instrument 
will  not  be  a  pro- 
missory note,  if 
no  time  be  stipu- 
lated for  pqrment. 

Where  an  instru- 
ment is  good  as  a 
guarantee,  but  not 
as  a  promissory 
note. 

Production  by  the 
pLaintilTofan 
I.  O.  U.  signed  br 
the  defendant  but 
not  addressed.  Is 
pHmd  facie  evi- 
dence, that  it  was 
given  to  the  plain- 
tiff. 

Thb  Stamp. 

What  is  not  a  biU 
of  exchange  or 
order  for  pavment 
of  money  within 
the  Stainp  Act. 

Thi  Accbftanob. 

A  party  who  re- 
quests another  to 
"  lend  his  accept- 
ance" ImpUedtf 
engages  to  take 
up  the  bUl  at  ma- 
turity. 

PaBSBNTMBMT  FOB 

Fayhbnt. 

Where  the  holder 
of  a  check  guilty 
o(  locket. 

Where  drawer  of 
a  check  not  dam- 
nified by  iu  not 
being  presented 
for  payment,  until 
eighteen  days 
after  receipt. 


■  I 


[P.  763.]  In  Milkr  ▼.  7%om|mo»(S)  the  plaintiff  deckred  upon  an  ii 
promissory  note;  upon  its  production  it  waa  in  the  following  form  : — *^ Su 
date,  pay  without  acceptance  to  the  order  of  J.  C.  F.  lOOL,  value  received ;  **  tbe  ii 
was  issued  from  a  branch  bank  of  a  joint  stock  banking  company,  of  which  J.  C  F.  va 
managing  director,  and  was  signed  by  one  T.  N.  aa  "for  the  directon:" — It  visbdi 
that  the  instrument  was  a  promissory  note,  and  that  there  was,  therefore,  no  variaocc  \^ 
tween  the  proof  and  tbe  record,  and  consequently  no  amendment  necessary  under  stiL  ik 
4  Will.  4.  c.  4S.  s.  23. 

[P.  763.]  An  instrument  in  the  following  form,  **  At  twelve  months  after  date,  I  p» 
mise  to  pay  Messrs.  R.  and  Co.  5002.,  to  be  held  by  them  as  collateral  security  for  afj 
moneys  now  owing  to  them  by  J.  M.,  which  they  may  be  unable  to  recover  on  ralisif 
the  securities  they  now  hold,  and  others  which  may  be  placed  in  their  hands  bf  )am,'  a 
not  a  promiasory  note,  and  cannot  be  declared  on  as  such.  (3) 

f  P.  763.]  A  paper  was  in  the  following  form : — **  I,  VL  J.  M.,  owe  Mrs.  £.  die  bb 
of  6L,  which  is  to  be  paid  by  instalments,  for  rent.  (Signed)  R.  J.  M.:" — vbidi  ni 
held  not  to  be  a  promissory  note,  aa  no  time  was  stipulated  for  the  payment  of  da  »• 
stalments.  (4) 

[P«  765<  J  An  instrument  waa  in  tbe  following  terms : — **I  undertake  to  paj  to  Ri  J- 
the  sum  of  61 4j.  for  a  suit  o£,  ordered  by  D.  P. : " —  It  was  held,  that  it  was  not  a  praai- 
sory  note,  but  good  as  a  guarantee ;  as  the  consideration  could  be  collected  by  uauai; 
inference  from  Sie  instrument  itself.  (5) 

[P.  766.]  The  production  by  the  plaintiff  of  an  *<  I.  O.  U.,**  si^ed  by  tbe  MbM 
but  not  addressed,  is  primd  facie  evidence,  that  it  was  given  to  the  plaintiff  by  tbedefindiit; 
and  if  the  latter  wish  to  rebut  the  inference  arising  from  its  production  by  tbe  phiotV 
he  should  shew,  that  it  had  been  in  the  hands  of  some  other  party.  (6) 

[P.  795.]  A  note  written  by  a  creditor  at  the  foot  of  an  acooimt,  requesting  Cbed^ 
to  pay  that  account  to  A.  B.,  which  the  creditor  delivered  to  A.  B.  for  the  poipossof  !■ 
getting  in  the  money  for  the  creditor,  is  not  a  bill  of  exchange,  or  order  for  payncairf 
money  within  the  Stamp  Act.  (7) 

[P.  828.]  A  party  who  requests  another  to  **  lend  his  acceptance,**  impliedly  engip 
to  take  up  the  bill  at  maturity,  and  to  indemnify  the  acceptor  against  tbe  conseqoeBeeiif 
non  payment  (8) 

[P.  867.]  The  plaintiffs  sold  horses  to  the  defendant  on  the  10th  of  Mardi,  lSiQ,mi 
in  payment  the  defendant  gave  a  check  on  his  bankers,  which  the  plaintifis  cnwed  to  thdr 
own  bankers,  and  paid  in  to  them  on  the  1 1  th  of  the  same  month.  The  defendant's  hukm 
did  not  use  the  clearing-house  in  Lombard  Street,  and  accordingly  tbe  plaintifiTs  bobn 
presented  the  check  to  the  defendant's  bankers  on  the  12th,  whereas,  otherwise,  tbcy  «^ 
have  presented  it  at  the  clearing-house  on  tbe  evening  of  the  1 1  th.  Tbe  defendant^  bsakm 
had  stopped  payment  on  the  12th :  —  It  was  held,  that  the  bankers  of  the  plaintifi  W 
acted  in  strict  accordance  with  the  rules  of  mercantile  law,  but  that  the  plaintiffs  thcmadwi 
haul  been  guilty  of  laches  in  not  paying  the  check  to  their  banker  on  the  lOth,  if  tbcf  R* 
ceived  it  within  banking  hours.  (9) 

[P.  869.]  The  holder  of  a  banker^s  check  ought  to  present  it  for  payment  vithb  1 
reasonable  time ;  and  it  is  a  question  for  the  jury,  on  an  issue  of  due  presentment,  wfadha 
this  rule  has  been  complied  with.  Where  a  check  drawn  on  a  country  banker,  M 
19th  of  Mareh,  was  not  presented  until  tbe  6th  of  April,  and  no  cause  was  assigned  fiir  thi 
delay,  but  the  drawer  haid  not  sustained  loss  by  tlie  non  presentment  at  an  eailier  peno^ 
the  drawer  was  held  liable  to  be  sued  on  the  check.  (10) 


16. 


(1)  0#«jr  V.  Ctoy,  2  M.  &  G.  172. 

(2)  1  Dowl.  P.  C.  N.  S.  199* 

(3)  Robine  v.  May,  11  A.  &  £.  213. 

(4)  Moffia  V.  EdwardM,  1  C  &  Marsh. 
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(6)  OtrHt  V.  RiekardM,  1  M.&  G.4«. 

(7)  iVbrrisv.  Sobaioa,  2  M.  &  Bobt  9SS. 

(8)  Reynolds  v.  2>oy<c  1  M.  &  G.  75S. 

(9)  AUxamlerv.Burd^fi£ld,lCkiitt^ 
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[P.  886*3  ^^  atnanptU  agaiiist  the  drawer  and  the  indoner  of  a  bill  of  exchange,  the  issue 
bdng,  whether  or  not  the  definidant  had  received  notice  of  dishonour,  a  declaration  by  him 
to  a  party  (not  the  holder),  that  he  shotdd  pay  the  bill,  and  should  not  avail  himaetf  of  the 
inlbnDalitj  of  notice,  is  evidence  from  which  the  jury  may  infer,  that  the  defendant  had 
due  notice  (1) 

[P.  890*3  V^ant  of  notice  of  the  dishonour  of  a  check  on  a  banker  is  sufficiently  ex- 
cused, prtm^/icie,  by  alleging,  that  the  banker  had  no  effects  of  the  drawer,  and  had  re- 
ceived no  consideration  for  payment  of  the  check,  and  that  the  defendant  had  sustained  no 
damages  by  reason  of  his  having  no  notice  of  dishonour,  at  least  upon  general  demur- 
rer. (2) 

[P.  897.]  A  notice  of  dishonour,  which  states,  that  a  bill  of  exchange  '*  has  been  dis- 
honoured," is  sufficient,  although  it  does  not  state,  that  the  bill  has  been  presented.  (3) 

f  P.  898.]  In  an  action  by  an  indorsee  against  the  payee  and  indorser  of  a  bill  of  ex- 
change drawn  in  England  on,  and  accepted  by  a  French  house,  both  the  plaintiff  and  the 
defendant  being  domiciled  in  England :  —  It  was  held,  that  due  notice  of  the  dishonour  by 
the  acceptor  was  parcel  of  the  contract ;  that  the  bill,  being  made  payable  by  the  acceptor 
abroad,  was  a  foreign  bill,  and  the  lex  loci  contract^  must  therefore  prevul ;  and  that  it  was 
sufficient  for  the  plaintiff  to  shew,  that  he  had  given  the  defendant  such  notice  of  the  di&- 
bonour  and  protest,  as  was  required  by  the  law  of  France.  (4) 

[P.  898.]  In  an  action  by  an  indorsee  against  an  indorser  of  a  promissory  note,  the 
following  letter  from  the  plaintiff  to  the  defendant  was  held  to  be  an  insufficient  notice  of 
dishonour:  —  **  This  is  to  inform  you,  that  the  bill  I  took  of  you,  15L  2s.  6d.,  is  not  took 
up,  and  4«.  6d.  expense,  and  the  money  I  must  pay  immediately.  My  son  will  be  in 
London  on  Friday  morning.**  (5) 

rP.  900*]  A  bill  of  exchange  drawn  by  the  defendant  was  indorsed  by  him  to  the 
plaintiff  S.  and  Co.,  who  carried  on  business  in  partnership  at  Smethwick,  four  miles  from 
Birmingham,  by  them  to  the  Birmingham  and  Midland  Counties  Bank,  and  by  them  to 
W.  It  became  due  on  the  17th  of  August,  and  was  dishonoured.  On  the  18th  W.  re- 
turned it  to  the  bank  at  Birmingham,  who  received  it  on  the  19th.  The  plaintiff  S.  had 
previously  given  directions  at  the  bank,  that  all  communications  for  his  firm  should  be 
made  to  him  at  Tremadoc,  in  Carnarvonshire  (in  which  neighbourhood  he  was  engaged 
in  mining  concerns).  The  bank  accordingly,  on  th^  20th  of  August,  sent  notice  of  dis- 
honour by  post  to  S.  at  Trenoadoc,  which  he  received  there  on  the  21st;  and  by  the  post 
of  the  22d  he  sent  notice  to  the  defendant :  —  It  was  held,  that  the  notice  to  S.,  and  there- 
fore that  to  the  defendant,  was  duly  given.  (6) 

[P.  9(X).]  A  party  being  entitled  to  notice  of  dishonour  of  a  bill  of  exchange  on  the  28th 
of  April,  and  all  the  parties  living  in  town,  a  witness  stated,  that  he  put  a  letter  containing 
the  notice  of  dishonour  into  the  post  at  1  o*clock,  f.  m.,  on  the  28th ;  the  post-mark 
m  the  letter  was  the  29th  :  —  It  was  held,  that  if  the  jury  were  satisfied,  that  the  letter 
ras  put  into  the  post  sufficiently  early  for  the  party  in  the  ordinary  course  of  the  post  to 
lave  received  it  on  the  28th,  it  was  sufficient,  and  that  its  having  been  delayed  in  the  post 
iffiee  would  make  no  difference.  (7) 

f  P.  907*]  A  count  on  a  banker's  check  alleged,  that  it  had  been  drawn  by  the  de- 
iniclant  upon  a  banking  firm  ;  tliat  it  had  been  presented  for  payment,  and  had  not  been 
md ;  that  the  bankers  had  no  effects  of  the  defendant ;  and  that  the  defendant  had  sus- 
lined  no  damages  by  reason  of  his  having  received  no  notice  of  dishonour  of  the  check  r  — 
t  was  held  on  general  demurrer,  that  the  declaration  disclosed  a  sufficient  excuse  for  the 
'ant  of  notice  of  dishonour.  (8) 

[P.  931.]  In  Bitting  y.  Biei(9)  it  appeared,  that  A.  on  Tuesday,  the  Hth  of  November, 
iked  B.  to  give  him  change  for  a  check  for  lO/.JOt.  drawn  by  C.  on  W.  and  Co.,  bankers. 
(.  did  ao^  and  kept  the  check  till  the  following  Saturday,  when  he  paid  it  to  his  bankers*. 
^n  Monday  the  2Sd  W.  and  Ca  stopped  payment,  and  the  check  was  not  paid  by  them. 
>n  the  evening  of  that  day  B.  told  A.  that  the  check  had  been  "returned,"  not  telling  A.  that 
7".  and  Co.  had  stopped  payment,  a  fiict  which  A.  did  not  know.     A.  gave  B.  5^  and  an 

O.  U.  for  5L  10s.  and  took  back  the  check.  It  was  proved,  that  C.  had  funds  in  the  hands 
'  W.  and  Co, :  —  It  was  held,  that  the  suppression  of  the  foct  by  B.  that  W.  and  Ca  had 
cypped  payment,  and  the  statement  by  him,  that  the  check  had  been  **  returned,**  amounted 

snch  a  fraud  upon  A.,  as  would  entitle  him  to  recover  back  the  51.,  in  an  action  for 
oney  had  and  received ;  and  that,  to  entitle  him  to  do  so»  it  was  not  necessary,  that  he 
ould  have  given  or  tendered  back  the  check  to  B. 

_P.  93S.3  In  auvnymt  by  payee  against  maker  of  a  promissory  note,  it  was  pleaded 
to  party  that  the  note  was  delivered  to  the  plaintiff  for  the  purpose  of  his  paying,  ou  the 


Nonca  or  Dis- 
noNoui. 

What  is  suffident 
evidence  in  an 
action  against 
drawer  and  indor- 
ser of  a  bill,  for 
tlie  jury  to  infer 
that  the  defendant 
had  due  notice. 

Where  want  of 
notice  on  a  banlier 
is  excuaed. 

Where  notice  docs 
not  state  that  the 
Mil  has  been  pre- 
sented. 

Where  notice  of 
the  dishonour  and 
protest  may  be 
given  in  accord- 
ance with  the  law 
of  France. 


bisufflcient  notice 
of  dishonour. 


What  is  due  dili- 
gence of  the  notice 
of  dishonour. 


Notice  of  dis- 
honour, if  delayed 
by  the  post  ofBce, 
will  not  affect  the 
remitter. 


Where  the  declar- 
ation discloses  a 
sufficient  excuse 
for  the  want  of 
notice  of  dis- 
honour. 


TBI  CoKsmER- 

ATION. 

Where  the  sup- 
pression ofthe  flict, 
that  bankers  have 
•topped,  upon 
whom  a  check 
has  been  drawn, 
will  amount  to 
fraud. 


Where  there  ap- 
pears on  the  re- 
cord a  suffldenk 


Cl>  Brawmeav,B<nmey,lA,ikKV,S,S9. 

is)  KemUe  v.  MiBs,  1  M.  &  G.  757. 

CS)  Stoeken  v.  CbCtas,  9  C  &  P.  653. 

:4)  BakMchOdy.  CurrU,  1  A.  &£.  N.  a 


(5)  Me$8enffer  v.  SmUheyt  1  M.  &  G.  76. 

(6)  SheliOH  Y.Braitkwaite,  8  M.  &  W.  252. 

(7)  Stoeken  v.  CbOiias,  9  C.  &  P.  653. 

(8)  AemMs  v.  AftCs,  9  DowL  P.  C.  446. 

(9)  1  C.  &  Marsh.  26. 
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contid«ritlon  to 
entitle  the  plain- 
tUrtoJudgmenL 


Sbt-ofv. 

Where  an  Iiiue  on 
the  plea  of  aet-off 
must  be  found  for 
the  plaintiff;  be- 
came it  waa 
pleaded  to  the 
whole  declaration. 


Dbclaiation. 

Ifa  check  be  col. 
lusiTelf  giren  to 
the  clerk  of  a 
bank,  the  orinci- 
pali  can  take  poi- 
•euionof  it,  and, 
•ue  the  parties. 


Notes  when  giren 
for  a  fraudulent 

E reference,  cannot 
B  enforced. 


In  an  action  by 
indorsee  v.drawer, 
the  declaration 
need  not  contain 
any  promise  to 

p*r- 

Where  payment  of 
a  promissory  note 
cannot  be  consi- 
dered Toluntary, 
and  co-surety 
liable  for  oontri. 
butlon. 

Where  an  instru- 
ment set  out  upon 
oyer  must  be  read 
as  forming  nart  of 
the  declaration. 
Pleadings. 

Where  a  plea  is 
bad  for  not  aver- 
ring, that  a  release 
was  after  the  ac- 
ceptance. 

Issuable  plea, 
where  the  drawer 
has  been  twice 
bankrupt. 
Judgment  of  Mr. 
Baron  Alderson  in 
Mackag  ▼.  Wood. 


deftfidant's  aooount,  certain  debts. of  the  defendsBt  to  bis  evcditon;  thai  the  plainiiffliak 
it  on  the  terms  and  understanding*  and  for  the  puipose  afimssidy  and  tbcn  pnnisBdAi 
defendant  to  pay  the  said  debts  in  manner  aforesaid;  and  that  no  conndentioamiifr 
ceived  by  the  defendant  or  given  by  th«  plaintiff  for  the  note.  Beplioitio^  tint  tfeaok 
was  made  and  delivered  to  the  plaintiff,  at  the  request  of  the  creditors,  for  tbe  pinpoK  tf 
paying  them  so  soon  as  the  defendant  paid  the  note;  without  this»  that  tbp  plaintiff pn- 
mised  to  pay  the  said  debts  as  alleged  in  the  plea.  Issue  joined  on  the  speosl  tavcnt 
At  the  trial,  the  plaintiff  proved  the  inducement  of  his  replication,  and  had  a  rerdiet;— U 
was  held,  that  the  issue  was  a  material  one;  that  the  evidence  entitled  the  plaintiff  to  i 
verdict  on  such  issue  ;  aud  that  there  appeared  on  the  record  a  sufficient  conndentiaito 
entitle  the  plaintiff  to  judgment  (1) 

[P.  94K).3  In  an  action  by  a  banker  as  indorsee^  against  his  cttstomer  as sccepterf* 
bill  of  exchange  for  67/.,  the  defendant  pleaded  to  the  whole  declaratioa  apkasfiet-cff 
for  money  had  and  received.  It  was  proved,  that  the  banker  bad  a  balance  of  S72.  iskii 
hands  belonging  to  the  defendant,  for  which  latter  amount  the  banker  refused  to  ^tmrn 
the  defendant's  check,  alleging,  that  he  held  the  371  on  account  of  this  overdue  seecptaee: 

—  It  was  held,  that  the. issue  on  the  plea  of  set-off  must  be  found  for  the  plaintiil^  betaaa 
it  was  pleaded  to  the  whole  declaration  and  not  pleaded  as  to  S7t  only,  but  that  the  jsj 
ought  to  allow  the  37/.  in  reduction  of  the  damages.  (2) 

[P.  942*3  A  customer  of  a  branch  belonging  to  the  London  and  Westmiostar  U 
having  overdrawn  his  account  previous  to  a  quarterly  inspection  of  the  affiuns  of  the  bns^ 
handed  over  to  the  clerk  who  superintended  the  business  of  the  branch,  and  wfaowHla 
friend,  a  check  for  500/.,  which  was  entered  to  the  credit  of  the  customer ;  the  dcrk  f»- 
mising  that  it  should  not  be  presented,  but  riiould  be  returned  after  the  iopectiM  «■ 
over.  This  check  the  customer  bad  obtained  from  an  acquaintance,  giving  him  lus  ssi 
check  for  the  same  amount  in  exchange.  It  was  not  returned  by  the  derk  to  thecal' 
tomer  according  to  his  promise,  but  was  found  by  the  directors  g£  the  bank  amaig  tk 
papers  of  the  branch  in  the  clerk's  portfolio,  after  he  had  been  disehaiged  ftomlHsaB' 
ation :  —  It  was  held,  that  the  directors  might  recover  the  amount  di  the  cheek  inn  At 
maker.  (3) 

[P.  d^S.]]  An  agreement  was  made  between  the  defendant  and  the  plaintiff  and  ate 
creditors  of  the  defendant,  that  the  defendant  should  pay,  and  that  the  plaintiff  sod  ike 
other  creditors  should  accept  the  amount  of  their  debts  by  certain  instalments  secnnd^ 
the  defendant's  notes ;  and  it  was  at  the  same  time,  without  the  knowledge  or  cooseot  of  ik 
other  creditors,  agreed  between  the  plaintiff  and  the  defendant,  that  the  defodaot  sbdd 
indorse  to  the  plaintiff  a  bill  accepted  by  a  third  party,  in  order  to  give  the  pbmtif  t 
fraudulent  preference,  and  induce  him  to  become  a  party  to  the  composition :  the  bUs 
being  given  and  the  bill  indorsed  by  the  defendant  in  pursuance  of  this  agreencBi  it 
was  held,  that  the  plaintiff  could  not  sue  the  defendant  even  on  the  notes  given  &r  the  i» 
stalments,  although  the  plaintiff  had  not  enforced  or  received  payment  of  the  aeecfias 
when  due.  (4) 

[P.  943*3  In  an  action  by  the  indorsee  against  the  drawer  of  a  Inll  of  exchsi^At 
declaration  need  not  contain  any  promise  to  pay  the  bill;  and  the  omisrina  it  ^. 
ground  of  special  demurrer.  (5) 

[P.  943.3  Where  one  of  two  persons,  who,  as  sureties  for  a  third,  signed  togeChcr  vi& 
the  principal  a  Joint  and  several  promissory  note,  and  on  the  note  beooming  due,  paklik 
amount,  although  no  demand  had  been  made  or  action  brought  against  him  by  the  hoyv: 

—  It  was  held,  that  such  payment  could  not  be  considered  voluntary,  and  that  be  na^ 
sue  his  co-surety  for  contribution.  (6) 

[P.  945.3  An  instrument  set  out  upon  oyer  must  be  read  as  forming  part  of  tlled^ 
claration  (or  other  pleading)  in  which  pro^rt  has  been  made  of  audi  instrument  (?) 

[P.  945*3  In  an  action  by  the  payee  against  the  acceptor  of  a  bill  of  exchsnpk  ^ 
defendant  pleaded,  that  before  the  bill  became  due,  and  whilst  the  plaintiff  was  the  bsMv 
thereof,  and  before  the  commencement  of  the  acticNi,  the  plaintiff  released  the  bill ;  witbs* 
alleging,  that  the  release  was  after  the  acceptance :  —  It  was  held  on  demntrer,  tint  the 
plea  was  bad  for  not  averring,  that  the  release  was  after  the  acceptance.  (8) 

[P.  946*3  To  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchasf^* 
plea,  that  the  drawer  had  been  twice  bankrupt,  and  that  his  estate  had  not  paid  I  ji;  iatkr 
pound  under  the  second  fiat,  whereby  the  property  in  the  bill  vested  in  tlie  aasigaee  asdff 
the  second  fiat,  and  the  drawer  could  make  no  title  by  indorsement,  is  aa  imisUe  phs; 
because,  as  observed  by  Mr.  Baron  Alderson  in  Macka^  v.  Wood{^^  **  Any  pka  aaat  k 


(1)  Cole  V.  CreuweO^  11  A.  &  £.  661. 

(2)  Bame$  v.  Brnteker,  9  C.  &  P.  725. 
(3  )  Bonnquet  v.  Coner^  ibid.  664. 

(4)  Howden  v.  HaiqK  1 1  A.  &  £.  1033. 

(5)  SUin/tko'   V.  BaTket,  1  DowL  P.  C. 
N.  &  370. 


(6)  Pl£ttv.Ar«8oni;8M.&W.5S8. 

(7)  AtlkUm  V.  /Vfn^w,  8  11.  ft  G.  1. 

(8)  Ibid. 

(9)  7  H.  ft  W.  490^  491. 
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MDAderad  an  iaBoable  plea,  which,  being  determined  in  fatour  of  the  defendant,  shews  that 
the  phdntiff  has  no  right  of  action.  The  rule  to  be  collected  from  the  decision  of  this  court 
in  Siu^thr9y9  r,  Waideffrave  (Earl  of)  {I)  is,  that  a  plea  is  an  issuable  plea  which  tenders 
tome  matter,  upon  which,  if  issue  be  taken,  the  case  would  be  decided  upon  the  merits. 
Fbe  plea,  ther^ore,  must  be  allowed." 

L*  •  946.]   In  an  action  by  an  indorsee  agunst  the  acceptor  of  a  bill  of  exchange  drawn  by  W  •  pl«a  "hew  no 
P.,  and  by  him  indorsed  to  the  plaintiff:  it  was  pleaded,  that  F.  indorsed  it  in  blank,  and  pSinti?M  inl^ 
IdiTered  it  to  the  plaintiff  as  the  agent  of  one  R.,  to  whom  F.  was  indebted,  for  the  purpose  donee,  it  amounts 
md  on  the  tOTM,  that  the  plaintiff  should  deUver  it  to  R.  on  account  ^the  debt;  that  the  Sj^iS^SfS^ein? 
plaintiff  received  it  as  such  agent  only,  and  for  such  purpose,  &c.,  and  without  consideration  ;  dorsement  to  him, 
that  the  plaintiff  detained  the  bill  in  breach  of  his  duty  and  in  firaud  of  R.,  who  claimed  the  «nd  !■  therefore 
nil,  disKUtcd  from  the  aoUon,  and  required  the  defendant  not  to  pay  the  amount  to  the  ^^b  b^    °°" 


on 


ilaintiff : —  It  was  held  after  verdict,  that  as  the  plea  shewed  no  delivery  to  the  plaintiff  as  special  demurrer. 
ndorsee^  it  amounted  to  a  constructive  denial  of  the  indorsement  to  him,  and  was  therefore 
$ood  in  substance,  though  bad  on  special  demurrer.  (2) 

[x  •  946. 3    In  an  action  by  the  indorsee  against  the  acceptor,  the  defendant  pleaded,  that  Where  in  an  ac- 
le  had  no  notice  of  the  indorsement,  that  he  did  not  promise  to  pay,  and  that  the  plaintiff  ^J^^  i^Jtor, 
Md  not  paid  the  whole  consideration.     The  court  refused  to  set  aside  the  plea,  as  a  nullity  the  court  will  re. 
ipon  a  motion ;  but  where  a  plea  is  dearly  frivolous  the  court  will  set  it  aside,  although  the  <aM  to  set  aside 
ief<^t  be  not  under  terms  to  plead  issuably.  (3)  nuui?roS*moUon. 

^  \^Mr,  946.  J   In  assumpnt  by  the  indorsee  against  the  acceptor  of  a  bill  of  eichange  drawn  Where  plea  defec- 
jy  B.,  it  was  pleaded,  that  before  the  making  of  the  bill,  to  wit,  on  &c.,  a  commission  of  STe^propcr  tiUe^of 
bankruptcy  under  the  great  seal  of  Great  Britain,  was  duly  awarded  against  B.  and  C,  a  party  to  a  bill  of 
Jien  being  traders  and  co-partners,  under  which  they  were  duly  declared  and  adjudged  exchange,  and  not 
Jankrupts;  that  B.  obtained  his  certlEcate  under  that  commission,  and  was  thereby  dis-  JjScSunislJ 
:harged  according  to  the  laws  concerning  bankrupts;  that  afterwards,  and  before  the  bankruptcy, 
naking  of  the  bill  of  exchange,  to  wit,  on  &c*,  B.,  being  a  trader  subject  to  the  bankrupt 
aws,  and  indebted  to  O.  in  1002.,  became  and  was  a  bankrupt,  and  afterwards,  to  wit,  on 
&C.,  a  certain  other  commission  of  bankruptcy  was  duly  awarded  against  him  on  the 
petition  of  O.,  under  which  be  was  duly  adjudged  and  declared  to  be  a  bankrupt,  and  O. 
W9S  duly  chosen  and  appointed,  and  became  assignee  of  his  estate  and  effects  as  such  bank- 
rupt ;  that  afterwards,  to  wit,  on  &c.,  B.  duly  (Stained  his  certificate  under  the  last  men- 
doned  conunisaion,  and  that  B.*s  estate  did  not  then  or  at  any  other  time  produce,  after  all 
sharges,  suflBcient  to  pay  the  several  creditors  who  had  proved  their  debts  under  the  last- 
mentioned  commission,  1 5s.  in  the  pound ;  that  by  reason  of  the  premises,  the  bill  of 
sxchange  in  the  declaration  mentioned,  after  the  acceptance  and  delivery  thereof  by  the 
lefendant  to  B.,  and  before  the  indorsement  thereof  by  B.,  became  and  was  the  property 
>f  O.  as  such  assignee,  and  B.  indorsed  the  bill  without  having  any  right,  title,  or  authority 
io  to  do,  and  the  plaintiff  was  not  nor  is  the  legal  holder  thereof:  —  It  was  held  on  special 
iemurrer,  that  this  plea  was  bad,  on  two  grounds,  first,  that  the  defendant  was  estopped 
bj  his  acceptance  of  the  bill  payable  to  B.*s  order,  from  saying,  that  B.  was  incapable  of 
transferring  the  bill  by  indorsement;  and  secondly,  that  the  plea  ought,   even  if  the 
iefendant  could  set  up  such  a  defence,  to  have  set  forth  fully  all  the  proceedings  in  the 


bankruptcy. 
[P.  946-; 
lefendants  p 


(4) 

To  an  action  by  the  payee  against  the  makers  of  a.  promissory  note,  the  "Where  plea  will 
eaded,  that  there  was  no  consideration  for  the  note,  and  that  it  was  made  sub-  ^^^ius  folse 
ject  to  the  condition,  that  the  defendants  should  not  be  called  upon  to  pay  the  same,  if  they  and  calculated  to 
were  not  able,  but  that  it  should  be  renewed.     There  was  an  afiSdavit,  that  the  plea  was  ^g]y,y*  ^® 
blse.     The  court  set  aside  the  plea  on  the  ground  of  its  being  fidse  and  tricky,  and  calcu- 
iated  to  embarrass  the  plaintiff.  (5) 

[P.  946.3    In  ossicmpnY  on  a  bill  of  exchange  by  the  last  indorsee  against  an  interme-  Where  plaintiff  in 
SiAte  indorser,  the  defendant  pleaded,  that  be  was  induced  to  indorse  the  bill  by  the  fraud,  trarerses^ileged 
»>vin,  and  misrepresentation  of  the  plaintiff  and  two  others  of  the  indorsers,  and  other  fraud,  without  re-; 
persons  in  collusion  with  them,  and  without  any  value  or  consideration.     The  plaintiff  in  i|!ntk^o?iav^~ 
his  replication  traversed  the  alleged  fraud,  &c.,  without  replying  to  the  allegation  of  absence  sence  of  value  and 
df  value  and  consideration ;  which,  on  special  demurrer,  was  held  to  be  good.  (6)  consideration. 

[P*  946*3    To  an  action  by  the  assignees  of  a  fourth  indorsee  against  the  first  indorsee  Where  in  an  ac 
of  a  foreign  bill  of  exchange,  the  defendant  pleaded,  that  after  the  indorsement  to  the  third  tijS  J2  Sf^lburth 
Indorsee,  and  before  the  indorsement  to  the  fourth,  the  bill  was  refused  acceptance,  and  indorsee  e.  first 
was  protested,  and  that  the  defendant  had  not  notice  of  the  non  acceptance  and  protest,  ^?PP**  1^* 
and  that  the  said  indorsees  had  notice :  —  It  was  held,  that  de  injurid  was  a  good  replica^  repUcadon^^*'*^ 
tion.  (7) 

I^P.  946.3    In  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  the  defendant  Where  in  an  ac> 

(1)  6  M.  &;  W.  622.  (5)  Mitford  v.  Finden,  ibid.  511. 

(9)  Adanu  v.  /ones,  IS  A.  &  £.  455.  (6)  DanieU  v.  Coombet  S  M .  &  G.  347. 

(3)  Homer  v.  JTe^  10  ibid.  17.  (7)   mUthead  v.  fToOcr,  1  Dowl.  P.  C. 

(4)  PiU  v.  Chi^pebw,  8  M.  &  W.  616.  N.  S.  600. 
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tioD  bf  indoTMe  «. 
acceptor,  replicm- 
tlon  4e  n^furid  it 
a  good  plea. 

Where  In  an  ac- 
tion Xfy  Indorf  ee 
V.  acceptor,  the 
replication  de  in- 
JuHd  U  Improper. 


Dbbt. 

Where  there  i«  a 
•ufBdent  prMij 
between  payee  ». 
the  maker  of  a 
promiMory  note, 
to  enable  the  for- 
mer to  lupport  an 
action  of  aebC. 


Debt  if  maintain- 
able b^  indorsee 
«.  hi«  immediate 
indorser. 

Debt  can  be  main- 
tained on  promif- 
Bory  note,  al- 
though it  do  not 
rxpreM,  that  it  if 
for  value  receiTed, 
or  for  any  confi- 
deration. 

Where  plea  bad, 
because  it  answers 
only  part  of  the 
consideration, 
though  pleaded  to 
the  count  on  the 
bill  generally. 


BVIDBNCB. 

Where  the  de- 
fendant must 
proTe  the  want  of 
consideration 
f^ora  the  plaintiff 
to  CD. 

What  is  sufficient 
OTldence  of  the 
identity  of  an  ac- 
ceptor. 


In  an  action 
against  the  ac- 
ceptor, proof  that 
the  bill  was  in- 
dorsed by  the 
same  person  who 
drew  it,  is  suffi- 
cient, though  a 
different  person 
fk-om  the  person 
in  the  bill. 

Sufficiency  of  pre- 
sentment to  main- 
tain the  affirm- 
atiTe  of  the  iuue 
raised,  of  the  due 
presentment  of 
the  bill  in  an  ac- 
tion against  the 
indorsee. 


pleaded  that  it  was  accepted  for  a  gaming  debt,  and  that  the  plaintiff  before  the  udo» 
ment  to  btm  had  notice  thereof;  to  this  de  imjurid  was  replied :  ^  which  was bdd  gooda 
q>ecial  demurrer.  ( 1 ) 

[P.  94>6*]  To  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  eichiiife,fl> 
defendant  pleaded,  that  after  the  indonement  to  the  plaintiff  and  before  the  oannoeBeeoeM 
of  the  suit,  to  wit,  on  &c.,  the  plaintiff,  for  a  good  and  valuable  conuderatioo,  indonedtlK 
bill  to  J.  W.,  who  from  thence,  imtil,  and  at  and  after  the  commencement  of  this  lait  wii^ 
and  still  is  and  remains,  the  indorsee  and  holder  tliereo^  and  the  defendant,  firom  the  ti« 
of  such  indorsement  to  the  said  J.  W.,  continually  hitherto  bath  been  and  sdll  isfiaUeto 
pay  the  amount  of  the  bill  to  the  said  J.  W.  Replication  de  it^mria  .•  —  It  was  Itcld  oi 
special  demurrer,  that  the  plea  was  in  denial,  not  in  excuse,  of  Uie  breach  alleged  in  lie 
declaration,  rix.  the  nod  payment  of  the  bill  according  to  the  tenor  and  effect  of  the  uaeft 
ance,  and  therefore  that  the  replication  was  improper.  (2) 

[P.  Qi-T^J  To  an  action  of  debt  on  a  joint  and  sereral  promissory  note  expresadtok 
for  value  received,  payable  on  demand,  brought  by  the  payee  against  the  maker,  the  (bM* 
ant  pleaded,  that  he  and  one  6.  W.  made  the  note,  and  that  it  was  signed  bj  himHtk 
request  of  G.  W.  for  the  security  to  the  plaintiff  of  the  amount  thereof,  and  that  tk de- 
fendant never  had  any  consideration ;  to  whidi  there  was  a  replication,  travernng  the  doU 
of  consideration  :  —  It  was  held  on  demurrer,  that  there  was  sufficient  privity  betveestki 
plaintiff  and  the  defendant  to  enable  the  former  to  support  an  action  of  debt,  for  tiut  d- 
though  the  bill  was  for  the  security  of  a  collateral  debt,  the  defendant  by  making  it  catsi^ 
into  a  new,  original,  and  immediate  contract  with  the  plaintiff.  (S) 

[P.  947.3  Debt  is  maintainable  on  a  bill  of  exchange  by  an  indorsee  against &ia- 
mediate  indorser.  (4) 

[[P.  947*3  Debt  may  be  maintained  on  a  promissory  note,  by  payee  against  the  niik& 
though  the  instrument  do  not  express,  that  it  is  for  value  received,  or  for  any  coosidailiaa 
So  on  a  bill  of  exchange  by  drawer,  being  also  payee,  against  acceptor.  (5) 

[P.  948.]  In  debt  by  the  drawer  and  payee  of  a  bill  of  exchange  for  S52.  ICh.  Si, 
drawn  in  November  **  for  value  received  to  Michaelmas  last,'*  the  defendant  pleadd,!^ 
before  the  acceptance  he  held  a  messuage,  &c.,  as  tenant  to  the  plaintiff  at  a  certsis  wi, 
and  that  the  bill  was  drawn  and  accepted  in  payment  by  anticipation,  amongst  other  eat* 
siderations,  of  1 2L  lOt.,  part  of  the  said  rent  not  then  due,  and  tiiat  before  the  draviagal 
acceptance  of  the  bill,  the  plaintiff  assigned  the  messuage  to  J.  S.,  of  which  the  deftadat 
had  no  notice  until  after  such  drawing  and  acceptance ;  that  after  the  bill  became  dn^al 
before  the  commencement  of  the  suit,  J.  S.  gave  notice  of  the  assignment  to  the  ddbidai. 
and  required  and  received  the  12/.  lOt.  rent  from  him  ;  and  that  therefore  the  cooadntia 
of  the  acceptance  as  respected  the  12/.  lOt.  wholly  fidled  :  —  It  was  holden  (after  the  piia- 
tiff  had  pleaded  over,  viz.  upon  demurrer  to  the  replication),  that  the  plea  wss  bad,  os  te 
ground,  that  it  answered  only  part  of  the  consideration,  though  pleaded  to  the  count  oa  tbe 
bill  generally,  and  that  fraud  (which  was  not  alleged)  was  not  neceaaarily  to  be  iafcmd 
from  the  statement  in  the  plea.  (6) 

[[P.  948.]  On  replication  de  injuria  to  a  plea  by  the  acceptor  of  a  bill,  that  it  w 
accepted  for  the  accommodation  of  the  drawer,  and  by  him  indorsed  to  A.  B.  without  f» 
sideration  for  the  purpose  of  raising  money,  and  by  A.  B.  fraudulently  indorsed  to  CA 
without  consideration,  and  by  him  to  the  plaintiff  without  coosideration,  the  deftadet 
must  prove  the  want  of  consideration  from  the  plaintiff  to  C.  D.  (7) 

^P.  949.]  In  an  action  on  a  bill  of  exchange  directed  to  **  Charlea  Bamer  Cvsvfai 
East  India  House,**  and  accepted,  C.  B.  Crawford ;  a  witness,  stated,  that  the  acoeptaaeeva 
in  the  handwriting  of  C.  B.  Crawford,  and  that  he  was  formerly  in  the  India  Hoate,  bit 
the  witness  could  not  tell,  whether  that  person  was  the  defendant  in  tbe  suit:  —It «* 
held,  that  the  evidence  was  sufficient  without  proof  of  identity.  (8) 

[P.  949.]  In  an  action  against  the  acceptor  of  a  bill  of  exchange  purportiag  to  be 
drawn  and  indorsed  by  A.  B.,  proo^  that  the  bill  was  indorsnl  by  the  same  peraxi  vbo 
drew  it  is  sufficient,  though  that  person  is  shewn  not  to  be  A.  B.  (9) 

[_P.  949.  ]  A  bill  of  exchange  was  presented  for  payment  at  the  door  of  the  honae^  vhoe 
the  drawee  was  described  as  living,  to  a  lodger,  who  was  coming  from  the  passage  of  ^ 
house  into  the  street  The  drawee  had  removed  to  another  residence,  known  to  the  oecopiff 
of  the  house,  but  not  to  the  lodger ;  and  it  was  not  shewn,  that  he  had  left  foods  bt  psj- 
ment :  —  It  was  held,  that  the  presentment  was  sufficient  to  maintain  the  affirmative  cf  tbe 
issue  raised  of  the  due  presentment  of  the  bill  in  an  action  against  the  indorser.  (10) 


(1)  Htrnphreyt  v.  O'ConneO,  7  M.  &  W. 
370. 

(2)  SehUd  V.  KUptHy  8  ibid.  672. 
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193. 
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[P.  O^dt"]   A  promise  by  the  drawer  to  pay  the  indorsee  and  holder  of  bills  overdue  is 
eridence  on  an  account  stated  in  an  action  by  the  indorsee  against  the  drawer.  (1) 

[P.  949.3   In  assumpsit  by  payee  against  maker  of  a  promissory  note  for  15L  9s.  4d 

payable  on  demand,  averring  a  demand  on  a  particular  day,  plea  as  to  3^,  parcel  of  a  set-off 

due  at  the  time  when  the  note  was  demanded,  and  ever  since,  concluding  with  a  verification 

and  prayer  of  judgment,  and  as  to  122.  9s.  4dL,  residue,  that  at  the  time  of  the  demand,  the 

defendant  tendered  the  plaintiff  12/.  9«.  4d.,  and  hath  always,  from  the  time  of  making  his 

said  promise  as  to  1 2/.  9f.  4cE.,  been  ready  and  willing  to  pay  that  sum,  and  now  brings  the 

same  into  court,  &c.,  concluding  with  a  verification  and  prayer  of  judgment.   Replication  to 

the  first  plea,  a  traverse,  that  any  set-off  was  due  at  the  commencement  of  the  suit,  on  which 

issue  was  joined ;  to  the  second,  that,  before  the  making  of  the  alleged  tender,  and  before  and 

at  the  time  of  the  making  of  the  demand  and  refusal  hereinafter  mentioned,  a  larger  sum  than 

12t  9<.  4</.,  to  wit,  l5L9s.  4<i.,  including  the  said  sum  ofl2L  9s.  4d.,  was  due  upon  the  note, 

and  that  before  the  said  tender,  the  plaintiff  demanded  payment  of  the  said  sum  of  15L  9s.  4d,, 

which  so  included  the  12/.  9«.  4c/.,  but  that  the  defendant  refused  to  pay  the  15/.  9s.  4c/.,  and 

that  at  the  time  of  such  demand  aqd  refusal,  no  set-off  or  other  just  cause  for  non  payment 

thereof  existed :  —  It  was  held  on  special  demurrer,  that  the  replication  was  good.  (2) 

fP.  949.3  To  an  action  of  assumpsit  on  a  promissory  note  by  an  indorsee  against  the 
maker,  it  was  pleaded,  that  it  was  delivered  by  the  defendant  to  the  indorser  J.  to  enable  him 
to  take  up  a  former  note,  also  made  payable  by  the  defendant  to  J.  for  the  accommodation  of 
•T.,  and  by  him  indorsed  to  the  plaintiff;  and  that,  after  the  note  declared  on  became  due,  the 
amount  was  paid  to  the  plaintiff  by  the  defendant  Replication  de  injuriA  generally  : — Upon 
which  it  was  holden,  that  the  averment,  introductory  to  the  payment  of  the  last  mentioned 
note,  might  be  rejected  as  surplusage ;  that  the  payment  only  need  be  proved ;  that  such 
payment  might  be  shewn  without  producing  the  note  itself;  and  that,  in  an  action  by  the 
.plaintiff  on  the  first  note,  a  verdict  and  judgment  for  the  defendant  on  the  above  issue 
would  not  be  pleadable  in  bar,  nor  evidence  of  any  immaterial  statement  in  the  plea,  for 
that  the  replication  only  put  in  issue  material  allegations.  (3) 

[P*  950*3  To  a  declaration  on  a  bill  of  exchange  drawn  by  J.  H.  upon  and  accepted  by  the 
defendant,  aUeging  that  J.  H.  indorsed  it  to  £.  M.,  and  £.  M.  indorsed  it  to  the  plaintiff. 
It  was  pleaded,  that  J.  H.  did  not  indorse  the  bill  to  E.M.  At  the  trial,  J.  H.  proved,  that 
the  name  J.  H.  written  on  the  back  of  the  bill  was  written  by  himself;  that  he  had  received 
the  bill  as  the  accountant  to  the  Imperial  Bank,  for  a  debt  due  to  the  bank,  and  after  writing 
his  name  on  it,  he  had  delivered  it  to  W.  M.,  who  was  also  employed  in  the  bank,  to  be  kept 
hj  him  for  the  bank.  £.  M.  proved,  that  he  had  received  the  bill  from  W.  M.  as  he  said 
§09  value,  and  indorsed  and  delivered  it  for  value  to  his  father,  the  plaintiff  The  de- 
fendant proposed  to  controvert  this,  and  to  shew,  that  both  £.  M.  and  the  plaintiff  received 
the  bill  with  full  knowledge  of  the  fraud  committed  by  W.  M.  in  handing  over  the  bill. 
The  learned  judge  r^ected  this  evidence  sa  inadmissible  under  the  plea  denying  J.  H.  's 
Endorsement,  and  the  plaintiff  obtained  a  verdict : — It  was  held,  on  motion  for  a  new  trial, 
that  the  evidence  tendered  ought  to  have  been  received,  as,  if  the  facts  stated  had  been  fully 
proved,  the  jury  ought  to  have  found  for  the  defendant  on  the  issue  that  J.  H.  did  not 
indorse  the  bill  to  £.  M.,  for  although  there  was  an  indorsement  of  the  bill,  there  was  no 
ralid  delivery  by  J.  H.,  or  by  any  authority  from  him,  and  so  no  complete  transfer  by 
adotwemsaoX  to  £.  M.  (4) 

[P«  950«3  Payment  by  a  stranger  of  the  amount  of  a  bill  of  exchange  to  the  bankers 
It  whose  house  the  bill  is,  by  the  acceptance,  made  payable,  under  an  arrangement  with 
uch  bankers,  whereby  the  party  paying  obtains  possession  of  the  bill  for  a  collateral  pur- 
KMe  of  his  own,  is  not  a  payment  of  the  bill  by  the  acceptor.  Nor  can  such  payment,  if 
nade  before  the  bill  becomes  due,  be  considered  as  a  payment  for  the  honour  of  an  in- 
loraer.  Where»  therefore,  to  a  count  by  the  executors  of  A.  the  indorser,  against  B.,  C, 
[>. ,  the  acceptors  of  a  bill,  the  defendants  pleaded  payment,  and  the  evidence  was,  that  A. 
lad  placed  the  bill  in  the  hands  of  £.  in  order  to  be  presented,  who  improperly  discounted 
ty  and,  to  regain  possession  of  it,  paid  the  amount  into  the  bankers  of  B.,  C,  D.,  the  accep- 
orsy  and  then  returned  the  bill  to  A. : . —  It  was  held,  that  this  evidence  negatived  the 
lea.  (5) 

(^P.  950.3  Upon  a  contract  to  indemnify  an  accommodation  acceptor,  the  Statute  of 
limitations  begins  to  run  from  the  time  at  which  the  plaintiff  is  damnified  by  actual  pay- 
lent.  (6) 

fP*  951*3  Where  in  an  action  on  a  promissory  note,  in  which  the  consideration  was 
cpresaed  to  be  *<  for  commission  due  to  the  plaintiff  for  business  transacted  for  the  d^ 
ndant,**  the  defendant  pleaded,  that  the  real  consideration  for  the  note  was  services  to  be 
lereafter  rendered  by  the  plaintifl^  which  had  never  been  performed,  and  the  plaintiff  re- 


in an  action  by 
Indorsee  v.drawer, 
a  promlte  by  the 
Utter  to  pay  the 
former,  it  evidence 
on  an  account 
stated. 

Where  in  an  ac- 
tion by  payee  v. 
maker  of  a  pro- 
missory  note,  a 
replication  tra- 
versing a  set-off, 
and  tender  is 
good. 


Where  tn  an  ac- 
tion by  indorsee  v. 
maker,  payment 
only  need  be 
proved,  and  snch 
payment  shewn 
without  producing 
the  note. 


Where  eridence 
of  a  knowledge  of 
fVand  should  be 
received,  under  a 
plea  denying  an 
indortement. 


Where  a  payment 
cannot  be  consi- 
dered as  a  pay- 
ment, for  toe 
honour  of  the  in- 
dorser. 


Where  the  Statute 
of  Limitations 
begins  to  run 
upon  a  contract  to 
Indemnify  an  ac- 
commodation ac- 
ceptor. 

Wliere  evidence 
of  a  diflterent  con- 
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•Ideratioii  mn  to 
received,  to  that 
which  Is  expresMd 
oo  the  note. 

A  pte«  that  a  bltt 
waa  paid  bj  the 
acceptor  before  ft 
became  due.  aad 
afterwardt  re- 
issued by  him 
without  any  new 
stamp,  can  be 
supported  onlv  l^ 
proof  of  actual 
payment. 


Timewlthinwhkh 
an  application 
must  be  made  to 
set  aside  an  Issue, 
where  one  issue 
is  for  the  pUintiff, 
and  the  other  for 
defendant.  . 

Particulabs  op 
Demand. 

Where  a  plaintiff 
is  allowea  to 
amend  his  parti- 
culars, the  de- 
fendant will  not 
be  allowed  to 
plead  specially. 

Statino  Pio- 
cnoiNOs. 

The  rule  with 
respect  to  setting 
aside  proceedings 
for  irregularity, 
does  not  apply  to 
amendments. 

Damaobs. 

Where  in  assess- 
ment of  damaget 
upon  a  bill  of  ex- 
change the  plain- 
tiff Is  not  com. 
pelled  to  produce 
the  biU  at  the 
trial. 

Service  of  a  rule 
to  compute  prin- 
cipal and  interest 
upon  one  of  se- 
veral defendants 
is  sufficient. 

JUDOMKMT. 

Where  the  court 
will  set  aside  the 
pleas  with  costs, 
and  allow  the 
plaintiff  to  sign 
Judgment. 

Where  the  indor- 
see should  give 
the  biU  up  to  the 
drawer. 


plied  de  injurid :  —  It  wis  held,  that  eridenoe  in  support  of  tins  plea  vw  ■iliiiwMi,iid 
ought  to  have  been  reeeived  by  the  judge  at  the  trial.  (I) 

[P.  95h2  A  drawer  of  a  bill  of  exchange  before  it  became  due,  agreed  with  d»  » 
oeptor,  that  on  his  giving  a  certain  mortgage  seeuritj  finr  the  amount,  he,  the  dmm, 
should  deliver  up  to  him  the  bill  of  exchange  as  discharged  and  fuDy  sstiiicd;  Ac 
acceptor  accordingly  executed  the  mortgage,  and  received  back  the  bill  miesftedkd:— It 
was  held,  that  the  drawer  was  liable  on  the  bill  to  a  party  to  whom  the  acceptor  sAavpA 
indorsed  it  for  value  before  it  became  due ;  and  that  a  plea  in  such  adioa,  that  the  bil  «a 
paid  by  the  acceptor  before  it  became  due,  and  afterwards  re-issued  by  him  witfaost  tsj  set 
stamp,  could  be  supported  only  by  proof  of  actual  payment  in  cash,  and  not  by  efidnctf 
any  arrangement  between  the  drawer  and  acceptor,  i^iereby  the  ImU  was  nested  si  hflf 
satisBed.  (2) 

[P.  95L]  Where  the  finding  on  one  issue  is  for  the  plaintiC  and  Oe  other  fa  ik 
d^sndant,anid  crots  rules  are  sought  for,  to  set  aside  the  verdict  on  sndi  findings  oAfilf 
must  move  within  the  first  four  days  of  term.  (S) 

[P*  956.]  Where  a  plaintiff  in  osntnipfd  is  permitted  to  ftimish  a  further  bill  tf^v* 
ticulars,  the  defendant  (having  pleaded  the  genenl  issue  with  notice  of  set-olT)  wiilMtk 
let  in  to  plead  specially,  but  will  have  a  reasonsWe  time  allowed  him  to  pay  aooej  ws 
court,  and  be  at  liberty  to  amend  his  particulars  of  set-off.  (4) 

[P>  956«]  In  twd  actions  between  the  same  parties  on  different  btUs  of  excfassge^  Ae 
court  consolidated  them  after  iisue  joined,  and  notiee  of  trial  given,  upon  payment  of  4 
the  costs  of  the  second  action.  (5) 

[P.  956>3  To  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  of  exchsqp,  ik 
defendant  pleaded  the  plaintiff's  discharge  under  the  Insolvent  Act,  alleging  tfastbiieftdi 
vested  in  the  assignee  by  assignment  by  deed,  instead  of  by  order  under  stat  1  &  3  Vil 
c.  110.  s.  37.  The  plaintiff  took  issue  on  the  assignment  by  deed,  and  gave  Botkeof 
trial  for  the  15th.  On  Tuesday,  the  8th,  a  summons  was  taken  out  to  amend  the  pH 
which  was  heard  on  the  following  Thursday,  when  the  application  was  reAuei  (k 
Saturday,  the  ISth,  a  similar  i^plicatioQ  was  made  to  the  court :  —  It  was  held, tktik 
application  was  not  too  late,  as  the  rale  with  reipect  to  setting  aside  proceedings  fv  bb- 
gttlarity  did  not  apply  to  amendments.  (6) 

[[P.  960*3  After  judgment  for  the  plaintiff  on  demurrer,  in  assumpgU  on  s  billpf  a- 
change,  the  plaintiff  (on  going  to  trial  to  assess  the  damages  and  vpon  other  ianes)  n 
held  entitled  to  a  verdict  for  the  ftdl  amount  of  the  bill  stated  in  the  deeUratiQii,  vite 
Imng  compelled  to  produce  the  bill  at  the  trial.  (7) 

[[P.  960*3  Service  of  a  rule  to  compute  principal  and  interest  on  a  bill  of  eickqi 
or  promissory  note  upon  one  of  several  defendants,  is  sufficient,  as  service  upon  «Bt,  s 
service  upon  alU  (8) 

[  P*  960*3  In  an  action  on  two  bills  of  exchange  by  indorsee  against  aoeeptor,  to  vleek 
it  was  pleaded  as  to  one  bill  no  consideration  between  a  drawer  and  defondant;  mdsn 
the  other,  no  consideration  paid  by  the  plaintiff  to  the  defendant.  The  court  set  aaictk 
pleas  with  costs,  and  allowed  the  plaintiff  to  sign  judgment*  although  the  de&odastia 
not  under  terms.  (9) 

[P*  960*3  Where,  after  an  acdon  is  brought  by  the  indorsee  of  a  bill  of  eidMBp 
against  the  acceptor,  the  drawer  pays  the  acceptor  part  of  the  amount,  the  indonee  (olai 
he  be  suing  as  a  trustee  for  the  drawer)  should  take  a  verdict  against  the  aeceplor  fatk 
balance  and  interest  only,  and  when  he  is  paid,  he  should  give  the  bill  up  to  thedEmr.(iO) 


CARRIER. 


GSHBEAL  EXTSMT 

OP  Liability. 

What  will  raise 
the  inrerence  of 
negligence. 

Bailee  not  reepon- 


[P*  967*3  If  >  cargo  weighing  a  certain  weight  be  delivered  to  a  carrier  to  be  ciimi 
and  when  the  cargo  arrives  at  its  destination  the  weight  be  defident,  this  is  erideoce  frea 
which  a  jury  may  infer  n^ligence  in  the  carrier ;  and  if  the  deficiency  did  not  sRsefi* 
the  negligence  of  the  carrier,  it  is  incumbent  on  him  to  shew  that  (11) 

[P*  967*3    If  A.  place  a  dog  with  B.,  and  the  dog  be  received  by  Bw,  to  be  kept  by  hi* 


(1)  AbboU  V.  Hendricks,  1  M.  &  6.  791.* 
vide  eaUi,  820-^847.  tit  AccsrrAHCS. 

(2)  MoHey  y.  CutvenoeO,  7  M.  &;  W.  174. 

(3)  Deacon  v.  Stodhart,  2  M.  &;  G.  317. 

(4)  Bughes  v.  Dowd,  1  Crawford  &  Dix 
(Irish),  420. 

(5)  Booth  V.  Pc^e,  1  Dowl.  P.  C.  N.  a 
348. 


(6)  Wtkh  V.  HaO,  ibid.  SSS, 

(7)  Lane  v.  Hafliiw,  ibid.  56S. 

(8)  AnUU  V.  Evame,  7  M.  &  W.  461 

(9)  Knoulee  v.  Bmrward,  10  A  &  E.  I& 

(10)  i7sMMiti^v.jBnMft,lC.&Hank.57 

(11)  Ha»iee  v.  Smith,  iUd.  72. 
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£o€  reward  to  be  paid  to  him.  A.,  B.  is  not  answerable  for  the  loss  of  the  dog  if  he  took 
reasonable  care  of  it ;  but  if  the  dog  be  lost,  the  onu9  lies  on  B.  to  acquit  himself,  by  shew- 
ing that  he  was  not  in  &ult  with  respect  to  the  loss.  (1) 

[P.  991  •]  Where  a  declaration  in  case  against  a  common  carrier  for  refusing  to  carry 
goods  averred,  that  the  plaintiff  **  was  ready  and  willing,  and  then  offered  to  pay  to  the  de- 
fendant such  sum  of  money  as  the  defendant  was  legally  entitled  to  receive  for  the  receipt, 
carnage,  and  oonvmnoe  of  the  said  parcel :  "-^It  was  held  on  special  demurrer,  that  the 
arerment  was  sufficient,  and  that  it  was  not  necessary  to  aver  an  actual  tender  of  money  for 
the  carriage.  (2) 

[P.  992-3  Gooda  weire  forwarded  by  a  carrier's  waggon  to  A.  in  London,  and  delivered 
by  the  carrier  to  him.  A.  sent  them  back  to  the  carrier's  warehouse,  with  directions,  that 
they  should  remain  there  to  await  his  orders.  They  remained  there,  accordingly,  for  up- 
wards of  a  year,  when  they  were  lost  out  of  the  warehouse.  A  printed  bill  issued  by  the 
carrier,  and  sent  to  A.  with  the  goods,  stated,  that  **  any  goods  that  should  have  remained 
three  months  in  the  warehouse  without  being  claimed,  or  on  account  of  the  non  payment  of 
the  charges  thereon,  would  be  sold  to  defray  the  carriage  or  other  charges  thereon,  or  the 
general  Hen,  as  the  case  might  be,  together  with  warehouse  rent  and  expenses.**  Tlie  car- 
rier had  often  before  carried  goods  for  A.,  but  no  goods  of  his  had  before  lain  in  the  car- 
rier's warehouse :  — It  was  held,  that  the  carrier  was  not,  under  these  circumstances,  a  mere 
gratuitous  bailee  of  the  goods  at  the  time  of  their  loss ;  and  therefore,  that  A.  might  recover 
against  him  the  value  of  the  goods,  on  a  declaration  in  aimmpnt,  alleging,  that  they  were 
delivered  to  the  defendant  to  be  safely  kept  fat  the  plaintifi^  for  certain  reasonable  compen- 
sation and  reward  to  be  therefore  paid  by  him.  (3) 

[P.  996. 1  Silk  dresses  made  up  for  wearing,  are  not  **  silks'*  within  the  meaning  of  the 
Carriers'  Act  (4) ;  nor  is  an  eye-glass  with  a  gold  chain  attached  to  it,  for  the  purpose  of 
its  being  hung  round  the  neck  of  the  wearer,  *'  trinkets,"  within  the  meaning  of  that  enact- 
ment. (5) 

[P.  997*3  If  <^  message  be  left  at  the  booking-office  of  a  carrier  from  N.  to  L.,  for  his 
van  to  call  for  the  plaintiff's  luggage  at  another  inn,  for  the  purpose  of  its  being  carried  to 
L.,  and  the  oarrier*s  servant  and  van  to  go  to  the  other  inn,  and  the  plaintiff*s  luggage  be 
there  put  into  the  carrier's  van,  and  afterwards  lost  therefrom,  the  carrier  is  liable  for  the 
loss,  just  as  he  would  be,  if  the  luggage  of  the  plaintiff  had  been  taken  to  the  defendant's 
regular  booking-office.  (6) 

[P*  999*3  ^  carrier  is  not  bound  to  convey  goods,  except  on  payment  of  the  full  price 
for  the  carriage,  according  to  their  value ;  and  if  that  be  not  paid,  it  is  competent  for  him  to 
limit  his  liability  by  special  contract  And,  therefore,  where  a  carrier  receives  valuable 
goods  to  carry,  after  notice  to  the  bailor,  that  he  will  not  be  responsible  for  loss  or  damage 
to  them,  unless  a  higher  than  the  ordinary  rate  of  insurance  be  paid  for  the  carriage,  he 
receives  them  on  the  terms  of  such  notice,  which  amounts  to  a  specific  contract.  But  be  is 
not  exempted  thereby  from  all  responsibility  ;  but  is,  notwithstanding  the  notice,  bound  to 
take  ordinary  care  in  the  carriage  of  the  goods,  and  is  liable,  not  only  for  any  act  which 
amounts  to  a  total  abandonment  of  his  character  of  a  carrier,  or  for  wilful  negligence,  but 
also  for  a  conversion  by  a  mis-delivery  arising  from  inadvertence  oi  mistake,  if  such  inad- 
vertence or  mistake  might  have  been  avoided  by  the  exercise  of  ordinary  care.  (7) 


•ible  for  the  Iom 
of  an  animal,  if  he 
took  rea«onal)Ie 
care  of  It. 

DiCLARATIOI*. 

Wiiere  not  requi- 
site to  aver  an  aC' 
tual  tender  of 
money  for  the 
carriage. 


Where  a  carrier  it 
not  a  mere  gratul- 
toua  bailee  of  the 
goods  at  the  time 
of  their  loss. 


EVIDBNCB. 

Silk  dresses  made 
up  for  wearing, 
are  not  silks 
within  Stat.  11 
Geo.  4.  &  1  Will. 
4.  c.  68.  s.  1. 

It  is  unimportant, 
in  order  to  fix  a 
carrier  with  lia^* 
bUity,  at  what 

elace  he  takes  op 
is  goods. 

A  carrier  is  not 
bound  to  convey 


goods  except  on 
payment  of  the 
full  price  for  the 
carnage  according 
to  their  value. 


CASE. 


[[P.  ]  005.3    ^^^'^  1^  against  a  sheriff  for  making  a  folse  return. 

Where  the  sheriff  on  t^  fieri  faeiat  returns,  that  he  has  levied  part  of  the  debt,  and  that 
the  debtor  has  no  goods  whereof  the  residue  can  be  levied ;  and  the  creditor  accepts  the 
amount  levied  on  account,  and  towards  payment  of  his  debt,  he  b  not  thereby  precluded 
from  bringing  an  action  against  the  sheriff  for  a  folse  return.  (8) 

Where  a  plaintiff  had  issued  a  fitri  faeiat,  and  the  sheriff  seized  the  goods  of  the  debtor, 
the  proceeds  of  which  were  exhausted  by  payment  of  a  year's  rent  to  the  landlord  under  stat 
8  Anne,  c.  14  s.  1.,  the  expenses,  and  the  sum  due  upon  another  writ  of  fieri  fixeiae  pre- 
viously delivered  to  the  sheriff:  —  It  was  held,  that  a  return  of  nvUa  bona  to  the  plaintiff's 
writ  was  proper,  and  that  the  sheriff,  in  an  action  against  him  for  falsely  making  such  return, 
might  shew  the  above  fiicts,  under  a  plea,  that  the  original  defendant  had  no  goods  whereof 
the  sheriff  could  levy  the  damages  in  the  declaration  mentioned.  (9) 


(1)  Maekenxie  v.  Cox,  9  C.  &  P.  6S8. 
'  (2)  Piekfard  v.  Grand  Jtmetum  Bailway 
Coimp.  8  M.  &;  W.  S72. 

(S)   Caxme  v.  i2o6»as,  ibid.  858. 

(4)  Stat   11  Geo.  4.  &  1  Will  4.  c  ^S. 
a.  1. 


(5)  Daoeif  v.  Afosoa,  1  C.  &  Marsh.  45. 

(6)  Ibid. 

(7)  »>W  V.  PJc*/8ir*  8  M.  &  W.  443. 

(8)  Hchnet  v.  Oifton^  10  A.  &  £.  673. 

(9)  WinUe  v.  Freamin,  1 1  ibid.  5S9. 
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Whbn  Cam  will 

Lll. 
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a  veHel,  toe  quM- 
tion  if.  whether 
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nef iifence  or  im- 
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The  owners  of  a 
diMbled  tetsel. 
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for  sailing  Tessels. 

Where  a  nautical 
witness  cannot  be 
asked,  whether  he 
GonceiTes  the  con- 
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to  be  correct  or 
not. 
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ATION. 

Where  the  declir- 
ation  discloses  a 
sufficient  cause  of 
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Where  in  action 
against  a  railway 
company  for  neg- 
ligence, the  facts 
are  not  sufficient 
to  Justify  a  non- 
suit. 


Assignment  of  da- 
mages when  a 
person  has  been  '. 
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Esble  of  holding 
Is  office. 

Where  damages 
given  for  a  less 
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injury  proved,  be- 
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conceived,  that 
there  were  faults 
on  both  sides. 

Thb  Plbaoinos. 
Where  in  an  ac- 


ADDENDA. 

[P.  1018*]]  Tliequettion,  in  what  U  called  a  nmning  down  ease,  b  whether  tbepbiobi^ 
by  hU  negligence  or  improper  conduct,  subetantially  contributed  to  the  oeeuncsee  of  ik 
inj'ury  of  which  he  complains ;  not  to  the  amount  of  it,  but  to  its  occurrence.  TherdbR, 
where  a  brig  was  carrying  the  anchor  in  a  position  contrary  to  the  bye-laws  of  the  riw 
Thames,  at  the  time  when  she  came  in  collision  with  a  baige,  it  was  held,  tiiat  tfaeiminpr 
carrying  of  the  anchor  would  not  of  itself  be  sufficient  to  make  the  owner  of  the  bii{  »  ' 
sponsible  in  damages,  if  the  barge,  by  departing  firom  the  known  rule  of  tiie  river,  Irafk 
herself  into  tlie  rituation  in  which  the  brig  struck  her,  although,  but  lor  the  poritioD  flf  Ae 
anchor,  the  collision  would  not  have  produced  the  ix^ury  complained  oC  The  dqioddn 
of  a  witness  taken  before  the  coroner  on  an  inquiry  touching  the  death  of  a  penoa  kSU 
by  the  collision,  is  receivable  in  evidence  in  the  action  Ibr  damages,  if  the  witncsi  be  ' 
to  be  beyond  the  seas.  (1 ) 

[P.  1019.3    The  owners  of  a  vessel  disabled  by  the  negligence  at  its  crew,  sre 
able  ibr  damage  done  by  its  accidentally  drifting,  when  so  disabled,  against  soodicr  m- 
sel.  (2) 

[P.  1019.]  The  rule  of  the  river  is,  that  if  a  light  vessel  be  going  free,  and  1  VaU 
vessel  be  coming  close  hauled  to  the  wind,  it  is  the  duty  of  the  loaded  vessel  to  bcf  ke 
course,  and  of  the  vessel  going  free  to  bear  away.  (3) 

f  P.  1019.]  A  nautical  witness  cannot  be  asked,  whether  he  thinks,  having  heard  Ifae 
evidence  in  the  cause,  that  the  conduct  of  the  captain  was  correct  or  not.  (4) 

[P.  1023.]  The  declaration,  after  stating,  that  the  plaintiffi  prepared,  vended, ssdaU 
for  profit  a  certain  medicine  called  **  Morison*s  Universal  Medicine,**  whidi  tbej  wcr** 
customed  to  sell  in  boxes  wrapped  up  in  paper,  which  had  those  words  printed  t^^o*^; 
alleged  that  the  defendant,  intending  to  injure  the  plaintiffs  in  the  sale  of  theriii^,: 
medicines,  deceitfully  and  fraudulently  prepared  medicines  in  imitation  of  the  medidneiB) 
prepared  by  the  plaintiffs,  and  wrapped  up  the  same  in  paper,  with  the  words  "  MociivV 
Universal  Medicine  *'  printed  thereon,  in  order  to  denote,  that  medicine  was  the  gnflv 
medicine  prepared  and  sold  by  the  plaintifl& ;  and  that  the  defendant  deceitfully  aod  fi»  j 
dulently  vended  and  sold,  for  bis  own  lucre  and  gain,  the  last-mentioned  boxes  of  thefll 
articles,  represented  by  him  to  be  medicines  by  the  name  and  description  of  **  Moomb^ 
Universal  Medicine,**  which  had  been  prepared  and  sold  by  the  plaintifi;  wboMiii 
truth,  the  plaintiff  had  not  been  the  preparers,  &c.,  thereof:  —  It  was  holden,  on  a  n^ 
to  arrest  the  Judgment,  that  the  declaration  disclosed  a  sufficient  cause  of  action.  (5) 

[P.  1024.]  In  an  action  on  the  case  brought  against  a  railway  company,  the dedirtn  - 
alleged,  that  the  defendants,  by  their  servants,  so  negligently  and  improperly  msaagida'  ^ 
directed  their  steam  engine,  and  the  fire  and  igneous  matter  contained  therein,  tiuik  ihm|^.! 
the  carelessness,  negligence,  and  improper  conduct  ai  the  defendants  by  their  m^^ 
divers  sparks  of  fire,  and  divers  portions  of  the  said  fire  and  igneous  matter  passed  isd  It* 
from  the  said  engine  to,  and  into^  and  upon  a  stack  of  beans  of  the  plaiotifiT  in  a  field  s^jv*'.  [ 
ing  the  railway,  near  to  which  the  defendants*  engine  was  then  passing,  and  the  ov , 
became  ignited,  and  was  wholly  burned  and  consumed :  to  which  **  not  gu3tj"  v* 
pleaded.  In  a  special  case  stat^  for  the  opinion  of  the  court  by  order  of  a  judge  ibv 
Stat  S  &  4  Will.  4.  c.  42.  s.  25.,  it  was  stated,  that  the  stack  of  beans  was  eieren  ^ 
from  the  rails  of  the  railway,  that  the  engines  and  boilers  used  upon  the  railway  va<  « 
the  ordinary  description,  and  were  used  at  the  time  of  the  occurrence  in  questioo,  is  ^ 
ordinary  manner : — It  was  held,  that  there  was  no  evidence  for  the  dedsion  of  a  jmyi*'^ 
regard  to  the  carelessness  and  negligence  of  the  defendants;  and  that»  upon  the  fiieti<f>^ 
the  defendants  were  not  entitled  to  a  nonsuit ;  and  that  the  caae^  therefore^  was  inpRfO^ 
stated  for  the  opinion  of  the  court  under  that  statute.  (6) 

[P.  1025.]  If  the  plaintiff,  through  the  negligence  of  the  defendant,  be  dissbled  faft 
from  performing  the  duties  of  an  office  to  which  he  belongs,  the  measure  of  bis  dflu^ 
is  by  no  means  to  be  taken  from  the  amount  of  an  annuity,  which  would  replace  the  ibbbk 
salary  of  the  plaintiff;  for,  non  constat,  that  the  plaintiff  would  have  retamed  his  litiaDV 
for  life.  (7) 

[|P.  1025.]  In  an  action  against  the  owner  of  a  brig  fi>r  an  injury  done  to  a  doopb^ 
longing  to  the  plaintiff,  the  amount  of  damage  proved  was  upwards  of  500/. ;  the  puj  go* 
a  verdict  for  2502.  only  ;  and  on  being  asked  how  they  made  up  their  verdict,  replied,  thtf 
in  their  opinion  there  were  faults  on  both  sides :  —  It  was  holden,  that,  nottfitfaittB^ 
this,  the  plaintiff  was  entitled  to  the  verdict,  as  there  might  be  feults  in  the  plsiBtiffv> 
certain  extent,  and  yet  not  to  such  an  extent  as  to  prevent  his  recovery.  (8) 

[P.  1025.]  In  an  action  for  negligence  in  not  properly  securing  a  cow  of  the  djAn*^ 
in  a  slaughter  house^  the  declaration  stated,  that  by  means  thereof  the  cow  **  rsa  at,li^ 


(1)  SUls  V.  Broum,  9  C.  &  P.  601. 

(2)  Seecombe  v.  Wood^  2  M.  &  Rob.  290. 

(3)  SOU  V.  Broum,  9  C.  &  P.  60] . 

(4)  Ibid. 

(5)  ilfortfon  v.  Sabnon,  2  M.  &  G.  385. 


(6)  AUridge  v.  Great    WtaUn  M^ 
Camp.  1  Dowl.  P.  C  K.  &  247. 

(7)  iZopMmv.  Cufttlf,  1  C&Msfsh.6i 

(8)  Baitin  v.  Afi^d^  9  C  &  VM^ 
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at»  gored,  killed,  and  destroyed  **  a  cow  of  the  plaintiff.  The  defendant  pleaded  a  payment 
of  SO*,  into  coart,  and  that  the  plaintiff  had  sustained  no  greater  damage ;  to  which  the 
plaintiff  replied,  that  he  had  sustained  greater  damages :  —  It  was  held,  that  the  defendant 
ecnild  not  go  into  evidence  to  shew,  that  his  cow  had  not  killed  the  plaintiff's  cow,  as  the 
contrary  was  admitted  by  the  defendant's  plea.  (1) 

[P.  1 025*3  ^^  *^  action  on  the  case  fixr  negligent  driving,  where  the  defendant's  pos- 
aeasion  of  the  carriage,  all^^  to  have  been  negligently  driven,  is  stated  in  the  declaration 
bj  way  of  inducement,  such  possession  is  admitted  by  the  plea  of  not  guilty.  (2) 

[P«  1026>3  Whatever  may  be  the  issue  raised  on  the  record,  if  a  case  can  be  suggested 
in  which  a  right,  beyond  the  mere  right  to  recover  damages,  might  come  in  question  at  the 
trial,  the  ju^e  has  power  to  certify  under  stat.  3  &  4  Vict.  c.  24.,  so  as  to  give  the 
plaintiff  costs.  And  where,  in  case  against  the  defendant  for  selling  medicines  under  a 
fidae  representation,  that  it  was  prepared  by  the  plaintiflb,  the  jury  returned  a  verdict  for  the 
plaintiffs,  damages  one  fiirthing,  and  the  judge  certified  under  stat.  S  &  4  Vict,  c  24. :  — 
It  was  held,  that  the  case  was  within  the  foregoing  statute.  (3) 

(^  P.  1 026. 3  In  case  for  n^ligence,  for  exposing  ploughshares  for  sale  in  a  street,  whereby 
the  plaintiff  was  thrown  down  and  injured ;  not  guilty  was  pleaded.  At  the  trial  the  jury  found 
their  verdict  for  the  plaintiff,  damages  Is.,  and  the  judge  refused  to  certify,  on  the  ground 
that  it  was  not  a  case  in  which  he  had  power  to  do  so  under  stat  3  &  4  Vict  c.  24.  s.  2. : 
—  It  was  held,  that  although  the  action  was  not  one  in  which  the  judge  could  grant  a 
certificate,  it  was  still  within  the  statute,  and  that  the  plaintiff  was  not  entitled  to  his  costs.  (4) 

[P.  1 026. 3  In  ease  injuring  plaintiff's  house  by  removing  the  support  of  defendant's; 
the  latter  pleaded,  first,  not  guilty ;  secondly,  a  denial  of  the  right  to  support ;  thirdly, 
payment  of  money  into  court,  and  no  damages  ultra.  The  first  issue  was  found  for  the 
plaintiff  without  damages,,  the  last  for  the  defendant,  and  the  jury  were  discharged  lirom 
any  finding  on  the  second:— It  was  holden,  that,  as  the  record  stood,  the  defendant  was 
entitled  to  the  po&Ua^  and  that  unless  the  judge  amended  by  inserting  nominal  damages  on 
the  first  issue,  a  venirt  de  novo  must  issue.  (5) 


tion  for  ueaU- 

Since  by  which 
e  plaintiff '9  cow 
had  been  killed, 
the  defendant 
cannot  go  into 
eridence  to  shew, 
that  the  plaintiff's 
cowhad  oeen 
killed. 

Where  pogseision 
i<  admitted  by  the 
plea  of  not  guilty. 

Costs. 

If  a  right,  beyond 
the  mere  right  to 
recover  damagei, 
might  be 
questioned  at  the 
trial,  the  judge 
can  certify  under 
stat.  3  &  4  Vict. 
c.  94. 

Where  an  action 
is  not  one  in 
which  the  Judge 
can  certify  under 
stat.  3  &  4  Vict, 
c.  S4.  s.  2.,  and 
where  the  plaintiff 
is  not  entitled  to 
bis  costs. 

JUDGUKNT. 

Where  the  de- 
fendant is  entitled 
to  the  postea. 


COMMON. 

[P>  1029.J]  A  right  of  common  for  cattle  **  levant  and  eouchant "  upon  inclosed  land, 
extends  to  such  cattle  as  the  winter  eatage  of  the  land,  together  with  the  produce  of  it 
during  the  summer,  is  capable  of  maintaining.  (6) 

[P.  1042.3  A  release  executed  by  several  commoners  of  their  separate  rights  of  eommon 
over  the  same  waste  is  suflleient  to  xnake  them  all  competent  witnesses  in  an  action  touch- 
ing  the  extent  of  the  waste,  though  there  be  only  one  stamp.  (7) 


COVENANT. 

f  P.  1099.]  A  lessee  covenanted  to  insure,  and  the  premises  were  uninsured  for  a 
week :  —  It  was  holden  in  an  ejectment  for  a  forfeiture  for  a  breach  of  this  covenant*  that 
the  lessor  could  not  recover,  if  he,  by  his  conduct,  had  led  the  lessee  to  believe^  that  the 
premises  were  properly  insured  by  himself.  (8) 

If  a  lease  (among  other  covenants)  contain  a  covenant  by  the  lessee  to  insure,  with  a 
proviso,  that  if  he  did  not  do  so,  the  lessor  might  insure  and  distrain  on  the  lessee  for  the 
premiums,  with  the  usual  proviso  as  to  forfeiture,  it  is  doubtfbl,  whether  the  lessee's 
omitting  to  insure,  would  incur  a  forfeiture.  (9) 

QP.  1 101.3  ^  covenant  **  forthwith  "  to  put  premises  into  complete  repair  must  receive 
a  reasonable  construction,  and  is  not  to  be  limited  to  any  specific  time,  and  therefore  it  will 
be  for  the  jury  to  say  upon  the  evidence,  whether  the  defendant  has  done  what  he  reasonably 
ought  towards  its  performance.  (10) 

£P.  1 109.3  1^^  *^  action  of  covenant  for  non  repair  of  premises,  held  by  the  defendant 
under  a  lease  which  has  several  years  to  run,  the  proper  measure  of  damages  is,  not  the 
amount  that  would  be  required  to  put  the  premises  into  repair,  but  the  amount  to  which 
the  reversion  is  injured  by  the  premises  being  out  of  repair.  (11) 

[P.  1 109*3    l'^  ^^^  ^*^^  '^"^  against  an  administrator  as  assignee  of  the  intestate,  the 


Dbpinbd  gbnbi- 

ALLY. 

What  is  compre- 
hended under  a 
right  of  commoa 
for  cattle  tevaut 
and  eouchant. 
Suspension,  Re- 
vival, &C. 

Release  executed 
by  several  com- 
moners of  their 
separate  rights  of 
common,  render 
them  competent 
witnesses. 

Insurance  op 
Property. 

Where  a  lessor 
cannot  recover 
against  his  lessee 
for  not  insuring 
the  premises. 


To  REPAIR. 

A  covenant 
"forthwith"  to 
put  oremisps  in 
repsir,  is  not  U- 
mited  to  any 
specific  time. 
Assessment  of 
damages  for  the 
aon  repair  of  pre- 
mises. 

Assessment  of  da- 


(1) 
(2) 
(3) 
(4) 
(5) 

(6) 
805. 


Lloyd  V.  mUkef,9C,  &  P.  771. 
Emery  v.  Oarkj  2  M.  &  Rob.  260. 
Morison  v.  Sahum,  2  M.  &  G.  S90. 
Marriott  v.  Stanley,  1  ibid.  853. 
Grouty.  Glaeier,  1  Dowl.  P.C.  N.S.  58. 
Whitdoch  V.  Hutehifwm,  2  M.  &  Rob. 


(7)  Carpenter  v.  BuQer,  ibid.  298. 

(8)  Doed.Pittmamy.Sutton,9C.&F.706. 

(9)  Ibid. 

(10)  Ibid. 

(11)  Doed.  Worcester  {City,    Thuteet  of 
SehooU)  v.  RoMfiande,  ibid.  734. 
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ADDENDA, 


mages  for  br«ach 
of  tlie  covenant 
for  not  repairiiMt. 


Where  plaintiff 
not  entitled  to  re- 
cover the  amount 
of  dilapidations  at 
the  time  an  eject- 
ment was  brought 
for  a  forfeiture. 


To  USB  Land  in 

AN  Hl'fBANDM AN- 
LIKB  MANNER. 

Tenants  allowlnf 
a  footpath  to  be 
made  across  the 
demiieti  premises, 
Is  no  breach  of  a 
covenant  to  oc- 
cupy the  premises 
in  a  proper  man- 
ner. 

Foft  Renewal. 

What  Is  not  such 
a  breach  of  the 
condition  to  alien, 
sell,  mortgage, 
assign,  grant,  con- 
vey, dispose  of, 
let,  underlet,  or 
part  with,  as  to 
avoid  the  lease. 

PlIA  DINGS. 

Where  In  an  ac- 
tion on  a  gua- 
rantee, the  de- 
fendant can  plead 
an  indenture  of 
releasr  from  the 
plaintiff  to  his 
principal,  without 
making  prqfert  of 
the  indenture. 

EVIDBNCI. 

What  is  a  fatal 
variance  of  the 
description  of  pro- 
perty. 

Where  notice  to 
quit  does  not 
satisfy  the  cove- 
nant. 


defendant  p  eaaed,  in  discharge  of  his  liability  otherwise  than  as  admiiustiatar*  tint  ifas 
intestate  underlet,  for  an  unexpired  term,  to  a  tenant  who  had  become  inaolTent  and  vaUe 
to  pay  rent ;  that  the  premises  were  of  less  value  than  the  rent*  ra.  of  the  ^ue  of  m.  eextaa 
sum,  part  of  which  the  defendant  had  paid  to  the  plaintiff,  and  part  towards  the  expenses  of  s 
party  wall  under  the  Building  Act  (14  Geo.  S.  c  78. )  ;  that  before  the  rent  became  doe,  dK 
defendant  offered  to  surrender  all  his  interest  in  the  premises  to  the  plaintiff,  who  refiiaed  to 
accept  them,  and  that  he  had  fully  administered,  &c ;  to  which  it  w^  replied*  thai  the 
premises  were  of  more  value  than  the  smn  mentioned  in  the  plea,  viz.  of  the  value  of  tbe  ceet; 
and  that  the  defendant  did  not  offer  to  surrender,  &c. :  —  It  was  held,  that  the  real  ^alae 
of  the  premises,  as  against  the  defendant,  must  be  taken  to  be  that,  which  it  would  hare  beo, 
if  he  had  not  himself  committed  a  breach  of  a  covenant  to  repair  in  the  original  lease;  sad 
that  the  value  as  between  the  plaintiff  and  the  defendant  was  not  affected  by  the  inaoKeacjef 
the  under-tenant,  whose  lease  also  contained  a  covenant  to  repair,  witiia  proviso  ofre-eBSy 
for  breach  and  for  non  payment  of  rent  (1 ) 

[P.  1109.]  In  covenant,  the  declaration  stated,  that  the  plaintiflfs  and  A.  B.,aiBei 
deceased,  being  possessed  of  a  certain  house  for  the  residue  of  a  certain  term  of  waety-ter 
years  wanting  twenty  da^s,  demised  the  same  to  the  defendants  for  twenty-one  yean  at  s 
certain  rent,  by  an  indenture  containing  a  covenant  to  repair,  and  allured  a  bieach  of  that 
covenant ;  by  means  whereof  all  the  estate  and  interest  of  the  plaintifis  and  A.  B.  ia  Ik 
house  became  and  was  forfeited,  and  the  same  reverted  to  C.  D.,  who  thereupon  tcaakA 
himself  of  the  forfeiture,  and  brought  an  ejectment,  in  which  he  recovered  judgment,  od 
obtained  possession  of  the  house,  by  means  of  which  premises,  the  plaintifi&  since  tiie  dcstk 
of  B.  had  lost  the  rents  covenanted  to  be  paid  by  the  defendants,  &c  Tlie  plea  UaHBsri 
the  alleged  breach  of  the  covenant  to  repair,  on  which  issue  was  joined.  At  the  trad  tie 
plaintiffii  claimed  damages  for  the  loss  of  their  term,  and  for  the  amount  of  dilapidaciaBi 
in  the  house  demised  to  the  defendants.  It  appeared  by  the  particulars  d^vered  in  ihr 
ejectment  brought  by  C.  D.,  that  such  ejectment  was  founded  upon  the  brciath  of  eotaii 
covenants  contained  in  a  superior  lease  granted  by  C.  D.  for  ninety-nine  years,  and  tktf 
the  breaches  of  a  covenant  relied  on  were,  the  non  repair  of  various  bouaea,  indodng  At 
house  in  question  (which  was  shewn  to  be  out  of  repair),  and  for  the  breach  of  a  oevsa^ 
which  was  not  contained  in  the  lease  to  the  defendants :  —  It  was  holden,  Ist,  inaaBadbss  k 
did  not  appear,  that  C.  D.  might  not  have  recovered  possession  of  the  property  fiat  a  1 
of  the  covenant  not  contained  in  the  lease  to  the  defendants,  that  the  plaintifi 
entitled  to  recover  the  value  of  their  term  ftom  the  defendants ;  Sdly,  that  tbej 
entitled  to  recover  the  amount  of  the  dilapidations  in  the  house  in  queation  at  the  taas 
that  the  ejectment  was  brought  for  the  forfeiture.  (S) 

[P.  1 1 10*]  A  tenant's  allowing  a  footpath  to  be  made  acroos  a  part  of  demised  p» 
mises,  is  no  breach  of  a  covenant  to  occupy  the  premises  in  a  proper  manner.  (S) 

[P.  1 123.]]  A.  made  a  lease  by  indenture  containing  a  covenant,  that  it  was  agnsi 
and  these  presents  were  upon  the  condition,  that  the  lessee  **  should  not  alien,  aeit,  muitgap, 
assign,  grant,  convey,  dispose  of,  let,  underlet,  or  part  with  **  the  demiaed  piemiseik « 
permit  the  same  to  be  occupied  without  the  consent  of  the  lessor ;  and  if  it  should  h^^ei 
that  the  lessee  should,  in  violation  of  the  said  covenant,  "  alien,  sell,  mortgage,  assign,  gnal» 
convey,  dispose  of,  let,  underlet,  or  part  with  the  premises,  or  any  part  thereof,**  the  dcnie 
should  cease,  or  the  lessee  pay  an  increased  rent.  A.  permitted  part  of  the  lands  to  he 
occupied  by  a  stranger.  In  ejectment  for  the  forfeiture  it  was  held,  that  this  wasasta 
breach  of  the  condition,  such  as  to  avoid  the  leasee  (4) 

[|P.  1 166*3  Where  the  defendant,  a  surety,  by  deed  poll  guaranteed  to  the  ptamtiff  At 
payment  of  a  sum  of  money :  —  It  was  decided,  in  an  action  on  the  guarantee,  that  the 
defendant  might  plead  an  indenture  of  release  from  the  plaintiff  to  his  prinapol  ■  jiImiiit 
making  profert  of  the  indenture.  (5) 

[P.  1 169.]  In  covenant  by  the  assignee  of  the  reversion,  in  deducing  title  in  the 
declaration,  one  of  the  parties  through  whom  the  plaintiff  claixned  was  stated  to  have  asf> 
fered  a  recovery  of  the  lands  of  Constable  Hill.  But  in  the  record  of  the  leeovsy,  thi 
lands  comprised  therein  were  described  as  Constable  Hills :  —  It  was  adljudged,*  oa  thi 
issue  of  nil/  tid  record,,  that  the  variance  was  fetal.  (6) 

[  P.  1 1 69.  ]  In  a  lease  for  twenty-one  y eiirs  from  Michaelmas,  1 823,  with  a  covenant  i^ 
if  the  tenant  should  desire  to  determine  the  demise  at  the  end  of  the  first  fourteen  years,  mi. 
should  leave  or  give  six  calendar  months'  notice  immediately  preceding  the  expixatiaB  d 
the  first  fourteen  years,  the  lease  should  determine ;  the  tenant,  six  nwnths  before  ifct 
June  preceding  the  expiration  of  the  first  fourteen  years,  gave  nodoe  that  he  should  q^ 
on  24th  June,  1837,  agreeably  to  the  oovenante  of  the  lease :  —  It  vras  held,  that  this 
did  not  satisfy  the  covenant,  and  that  the  jury  could  not  be  asked  whether,  from' the 


(1)  Hormdge  v.  WUsoh,  11  A.  &  £.  645. 

(2)  Clow  V.  Brogdm,  2  M.  &  G.  39. 

(3)  Doe  d.    Worcetter    City  (TVttsfeea  of 
Schodt)  V.  nowloMtU,  9  a  &  P.  734. 

(4)  Sharpe  v.  Beryin,  I  Longfield&  Town- 
send  (Irish),  232. 
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(5)  BaU  V.  Cocper,  8  31  &  W.  751. 
Dowl.  P.  C  N.  &  11. 

(6)  ^offier  V.  Powdf,  1  Crawfoid  &  Da 
(Irish),  399. 
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OTd*s  oonduot,  as  shewn  in  evidence,  tbej  believed  that  he  understood  the  notice  to  refer 
o  Michaeinua»  18S7.  (1) 

[P*  1172.3    In  Penley  y,  WatU  (2)  it  appeared,  that  A,  leased  premises  to   B.  from    Costs. 
lie  25th  of  March,  1 823,  for  sixteen  years  wanting  ten  days,  and  B.  covenanted  with  A.  to   Where  the  costs 
:eep  the  premises  in  repair,  and  to  paint  once  in  every  five  years  of  the  term,  and  to  leave    UndlolS  ^cannot 
tie  premises  in  repair.     B.  underleased  the  premises  to  C,  from  the  24th  of  June,  1834,   be  recovered 
or  four  years  and  three  quarters,  wanting  eleven  days,  and  C.  covenanted  with  B.  to  keep   *8«in»t  his  tenant. 
lie  premises  in  repair  (the  covenant  so  far  being  in  the  same  terms  as  in  the  original  lease), 
ind  to  paint  once  during  the  term,  and  to  leave  the  premises  in  repair.     A.  sued  B.  for 
yreachea  of  this  covenant,  and  B.  let  judgment  go  by  default,  and  upon  the  writ  of  inquiry 
lie  damages  were  assessed  at  64L  lOs.,  being  the  amount  of  dilapidations  proved  by  a 
urveyor,  whose  estimate  had  been  laid  before  B.  previously  to  the  commencement  of  the 
kction.      B.  afterwards  sued  C.  for  the  amount  of  the  dilapidations,  and  the  costs  of  the 
bction   brought  against  him.     The  jury  found  the  amount  of  the  dilapidations  to  be 
17L  lOt.i  —  It  was  held,  that  B.  was  not  entitled  to  recover  also  the  amount  of  the  costa 
n  the  former  actios. 


DEBT. 

[P.  1 1 83.^  A  declaration  in  debt  stated,  that  the  defendant  was  indebted  to  the  plain- 
iff  **  for  goods  sold  and  delivered  to  the  defendant  by  the  plaintiff  at  his  request.**  The 
lefendant  having  demurred  specially  to  this  declaration,  on  the  ground  of  its  being  ambi- 
guous, the  court  set  the  demurrer  aside  as  frivolous.  (S) 

[]  P*  1 1 84?*3  Under  a  plea  of  nunquam  indebUatuM  in  debt  for  goods  bargained  and  sold, 
t  is  open  to  the  defendant  to  take  the  objection,  that  the  contract  is  void  by  the  i7th  seo. 
ion  of  the  Statute  of  Frauds.  But  it  seems,  that  the  ol^ection  is  answered  by  shewing  an 
acceptance  and  actual  receipt  of  part  of  the  goods  after  action  brought  (4) 

[P.  1 184«]  To  an  action  of  debt  for  goods  sold,  &c.,  the  defendmt  pleaded,  except  as  to 
yi.  IQs.  5d.,  nunquam  inddntahu ;  and  as  to  that  sum,  that  the  plaintiff  ought  not  further  to 
iiaintain  his  action,  because,  he  says,  that  after  the  causes  of  action  in  the  declaration 
nentioned  accrued  to  the  plaintiff,  and  alter  the  commencement  of  the  suit,  he,  the  defend- 
int,  paid  to  the  plaintiff,  who  then  accepted  and  received  the  same,  a  large  sum  of  money, 

0  wit,  SL  ISs.  7cf.,  in  fiill  satis&ction  and  discharge  of  all  the  causes  of  action  in  thedeclar- 
ttion  mentioned,  which  relate  to  the  said  sum  of  5/.  10«.  Sd.  To  this  there  was  especial 
lemurrer,  assigning  for  cause,  that  it  was  not  allied,  that  the  payment  was  made  in  satis« 
action  and  discharge  of  the  damages  and  costs  sustained  by  reason  of  the  cause  of  action  or 
;he  detention  of  the  debt :  —  It  was  held,  on  special  demurrer,  that  the  plea  being  pleaded 
;o  a  portion  of  the  debt  only,  and  not  to  the  damages  and  costs  appertaining  thereto,  was 
levertheless  a  good  answer  to  so  much  as  it  was  pleaded  to,  although  it  was  larger  than 
lecessary  in  the  concluding  part,  that  not  being  pointed  out  as  a  ground  of  demurrer ; 
aid  that  the  plaintiff  might  sign  judgment  for  any  damage  which  was  not  answered  by 
he  plea.  (5) 

rP.  11 84*3  A.  sued  B.,  C,  and  D.  in  a  joint  action  for  an  attorney's  bill.  B. 
pleaded  nunquam  indebitahUf  and  C.  and  D.  suffered  judgment  by  default :  —  It  was  held, 
that  in  order  to  entitle  A.  to  a  verdict  against  B.,  the  jury  must  be  satisfied,  that  there  was 

1  joint  contract  with  A.  by  B.,  C,  and  D.  jointly,  and  that  it  was  not  sufficient  to  shew, 
:hat  there  was  a  separate  contract  between  A.  and  B.  only,  even  though  the  evidence  would 
lave  been  sufficient  to  have  supported  an  action  by  A.  against  B.  alone.  (6) 

[]P.  11 89.3  In  an  action  of  debt  before  the  sheriff,  where  the  verdict  is  for  U.,  the 
•ourt  has  no  power  to  stay  the  proceedings  on  payment  of  the  amount  of  the  verdict,  or  to 
lirect,  that  judgment  shall  be  entered  for  the  plaintiff  without  costs.  (7) 

[^P.  1193.3  In  debt  for  penalties  under  stat  31  Eliz.  c.  6.  for  a  simoniacal  contract  to 
present,  the  declaration  alleged  a  contract  by  the  clerk  to  buy  the  Advowson,  if  he  were 
presented  to  the  living,  and  a  presentation  in  pursuance  of  such  contract :  —  It  was  held, 
that  proof  of  presentation  was  essential  to  the  action,  and  that  for  such  purpose  it  was  not 
snovgb  to  shew,  that  the  defendant  prepared  a  presentation  and  tendered  it  to  the  bishop's 
lecretary,  but  which  never  was  in  fact  used  or  acted  upon,  the  clerk  having  been  afterwards 
instituted  on  his  own  petition  as  equitable  owner  of  the  advowson.  (8) 

QP.  1 195.3  ^^  overseer  who  neglects  to  sign  the  burgess-list  delivered  by  him  under 
(tist.  5  &  6  Will.  4.  c.  76.  s.  15.  (Municipal  Corporation  Act),  incurs  the  penalty  imposed 
iy  sect  48.,  although  his  neglect  was  neither  wilful  nor  corrupt.  The  delivery  of  a  printed 
burgess  list  by  an  overseer,  whose  name  is  inserted  in  it  as  a  burgess,  and  who  has  corrected 


The  Diclara- 

TION. 

When  a  demurrer 
will  be  set  aside 
as  friTolous. 

Plbadinos. 
Under  a  plea  of 
nunquam  indebi- 
tahUt  it  can  be 
objected,  that  the 
contract  is  void 
under  the  Statute 
of  Fraads. 

If  a  plea  be  plead- 
ed to  a  portion  of 
the  debt  only,  and 
not  to  the  da- 
mages and  costa 
appertaining 
thereto,  it  will  bo 
a  good  answer  to 
BO  much  as  it  is 

I»leaded  to,  though 
arger  than  neces- 
sary in  the  con- 
cluding part. 


( 1 )  Cadby  v.  Martinez,  1 1  A.  &  E.  720. 

(2)  7M.&W.  601. 

(3)  Deriemer  v.  Fenna,  ibid.  439. 

(4)  Fricker  v.    Thomlinsan,    1  M.   &  G. 
712. 


(5)  Henry  v.  Earl,  8  M.  *  W.  228. 

(6)  Robe$on  v.  Ganderton,  9  C.  &  P.  476. 

(7)  Baichehr  v.  Dudley,  U  M.  &  G.  S33. 

(8)  Greenwood  V.  Woodham,  ^  M.  &  Kob. 
363. 


In  a  Joint  action 
for  an  attorney's 
bill  against  three 
parties,  two  of 
whom  allow  Judg- 
ment to  go  by  de. 
fault,  and  the  third 
pleads  nu-nqtMm 
indebitatus^  the 
plaintiff  must 
prove  a  Joint  con- 
tract with  the 
three  parties. 

Staying  Pro- 
cbxdinos. 

"When  court  has 
no  power  to  stay 
proceedings  on 
payment  of  tiie 
amount  of  the 
verdict,  or  to  di- 
rect Judgment  to 
be  entered  for  the 
plaintiff. 

Debt  on  Pbnal 

STATrXES. 

In  debt  for  penal, 
ties  under  stat.  SI 
Elii.  c.  &  for  a  si- 
moniacal  contract 
to  present,  proof 
of  presentation  is 
essential  to  the 
action. 

An  overseer*!  neg- 
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ledlng  to  sign  the 
burgett  lilt  under 
the  Municlpel 
Corporatioa  Act. 
incun  the  penaitf 
under  sect.  48.  of 
that  act,  although 
his  neglect  waa 
neither  wilful  nor 
oorrupt. 


BilBIRY  AND 

Trbatino. 
When  no  chal- 
lenge of  Juror* 
wilt  be  allowed 
except  for  cause. 

What  is  an  insuf- 
ficient cause  of 
challenge. 


Debt  aoainit 
Smbbipf.  Ac. 
In  an  action 
against  the  mar- 
shal for  an  escape, 
the  plea  ought  to 
shew,  either  that 
the  plaintiff  had 
given  express  au- 
thority for  the  dis- 
charge, or  that 
the  amount  had 
been  paid. 

Dbbt  pob  Rbmt 

ABBBAB. 

In  debt  for  doable 
rent  under  stat. 
16  Geo.  2.  c.  8.  the 
declaration  must 
allege  the  notice 
br  the  tenant  of 
his  Intention  to 
quit  the  premises 
to  have  been  in 
writing. 

Dbbt  on  Bond. 

Liability  of  cor- 
porations. 


Stat.  8&9Will.9. 
c.  11.  S.8.  does  not 
authorise  the  as- 
signment of 
breaches  in  a  re- 
plication, which 
traverses  a  ma- 
terial averment  In 
the  plea. 


the  list  in  hie  own  haodvriting,  is  not  a  luffieient  ugnatiire  of  it  by  Urn  wttfain  aset  15.  {\) 
And  where  in  debt  for  the  penalty  under  sect.  48.,  the  deelaratioa  stated  it  to  be  the  diif 
of  the  defendant,  as  OTerseer  with  the  other  orerseers,  tomake  out  and  sign  an  alphabeticalfiasf 
burgesses,  and  averred,  that  the  defendsnt  imlawfully  neglected  and  reibaed  to  make  out  oriip 
such  list :  —  It  was  held,  on  motion  in  arrest  of  judgment  after  a  ▼erdict  for  the  plttiiuC  thtf 
it  was  unnecessary  to  shew,  that  the  others  did  not  sign  such  list ;  and  that,  if  the  aigniK 
of  a  majority  was  a  signing  by  all,  then,  as  the  verdict  found  that  the  defimrtsnt  hsissi 
signed,  it  must  be  presumed,  that  the  migority  had  not  signed.  (S) 

Before  the  commencement  of  stich  action,  no  previous  notice  of  action  under  mcL  ISi 
need  be  given  by  the  plaintiff;  and  it  seems,  that  all  the  overseers  must  sign  thchniBB 
list ;  and  that  where  a  parish  is  divided  by  a  local  act  into  nine  wards,  for  each  of  v^A 
there  is  a  separate  rate  and  separate  overseer  appointed,  who  is  also  overseer  for  ^  vk^ 
parish,  all  the  overseers  must  join  in  making  out  one  btugess  list  for  the  whole  pai^ 
Ibid. 

[^P.  1202.3  On  the  trial  of  an  action  to  recover  SOOL  penalty  for  bribery,  alkpd  a 
have  been  committed  at  the  election  of  members  of  parliament  for  the  borough  of  L,  etteb 
was  to  be  tried  by  a  special  jury,  the  attorney  on  each  side  had  given  to  ^tetmoaMtiU 
of  names  of  certain  common  jurors  whom  he  did  not  wish  to  be  called,  if  a  Ida  set 
prayed :  with  the  omission  of  those  jurors  and  those  who  did  not  appear,  there  woeaa 
sufficient  common  jurors  to  make  up  a  full  jury  when  a  taltt  had  been  prayed:  —  Itvaibdii, 
that  the  case  should  not  stand  over,  but  that  all  the  common  jurors  should  be  csUed  ow 
in  the  usual  way,  and  that  no  challenge  could  be  allowed,  except  for  cause ;  that  k sum 
cause  of  challenge,  that  a  jiuror  was  a  tenant  of  a  nobleman  whose  interest  in  the  boran^ 
was  supposed  to  be  aflfected,  or  that  he  had  been  foreman  of  another  jury  who  hid  tnd 
another  action  between  other  parties  for  bribery,  alleged  to  have  been  committed  u  tk 
same  election.  (3) 

[P.  1222*3  1*^  *°  action  against  the  marshal  for  permitting  tibe  escape  of  apir^i^ 
prisoned  in  execution,  it  is  not  sufficient  to  plead,  that  the  attorney  for  the  pUstiC  * 
whose  «uit  the  party  was  imprisoned,  did,  as  such  attorney,  require  and  lieenss  the  mmM 
to  discharge  the  prisoner.  The  plea  otight  to  shew,  either  that  the  plaintiff  bid  gias 
express  authority  for  the  discharge,  or  that  the  amount  for  which  the  execntioo  mmi)d 
been  paid  to  him  or  his  attorney.  (4)  Qiuere,  Whether  a  plea  in  the  latter  fam  «a^ 
justify  the  marshal,  if  the  plaintiff  suing  out  execution  had  become  bankrupt  betvcn  At 
commitment  and  the  order  to  discharge,  and  an  action  of  escape  were  brougbt  bf  ^ 
assignee  ? 

[P.  1232.]  In  debt  for  double  rent  under  stat.  15  Geo.  8.  c.  &,  the  dedsiatiflo  met 
allege  the  notice  by  the  tenant  of  his  intention  to  quit  the  premises  to  have  been  gnci' 
writing.  (5) 

:  {_P»  1938.]  In  an  action  of  debt  against  a  corporation,  regulated  by  stat  5&6  ^^^ 
c  76.,  on  a  bond  given  by  them  to  the  plaindff  for  payment  of  1849iL,  it  appeared,  os  1^ 
rerdict,  that,  before  the  passing  of  the  act,  the  plaintiff  being  an  alderman  of  theboroi^!" 
warranto  informations  were  filed  against  him  and  several  c^  his  friends  and  relatioasj  to  ^ 
their  right  to  be  members  of  the  corporation,  and  that  they  were  ultimatdy  ousted;  Art 
the  plaintiff  without  authority  from  the  now  defendants  caused  the  infonnstions  to  k 
defended  ;  and  that,  before  the  passing  of  the  act,  certain  members  of  the  oorpontioB,  As 
being  the  governing  body,  and  having  the  custody  of  the  common  seal,  and  lavfbl  poevK 
affix  it  to  instruments,  did,  on  the  plaintiff's  application,  affix  the  seal  to  the  laid  boad,« 
deliver  it  to  him  by  way  of  reimbursement  of  the  costa  of  such  defences,  and  for  bo  1^ 
consideration ;  that  divers  of  the  then  burgesses  of  the  corporation  bad  no  ootieei/ik 
bond  being  given  for  that  cause;  and  that  the  sealing  and  delivery  thereof  wasviiha* 
fVaud,  unless  the  sealing  and  delivery  for  the  cause  aforesaid  was  a  fraud  in  Isv  ipv 
defendants,  or  the  inhabitants,  or  the  members  of  the  corporation  who  did  not  €0060:" 
It  was  held,  that,  on  the  focta  found,  the  corporation  were  liable  on  the  hood  bcfae  ^ 
S&6  Will.  4.  c.  76. 1  that  the  corporation,  as  subsisting  under  the  statute,  vm,^ 
liable ;  and  that  the  liability  was  a  **  lawful  debt,"  chargeable  on  the  borough  food,  «iik> 
sect.  9S.  (6) 

[P.  1274*.]  Stat.  8  &  9  Will.  S.  ell.  s.  8.  does  not  authorise  the  waaffto&A  i 
breaches  in  a  replication  which  traverses  a  material  averment  in  the  plea.  Inddit* 
bond,  the  defendant,  afler  setting  out  the  condition  of  the  bond  on  oyer,  pleaded  p«6i» 
aiice  of  part  of  the  condition  only,  and  matter  of  excuse  for  non  performance  of  the  [^ 
due :  —  It  was  held,  that  the  replication,  which  commenced  by  assigning  a  bRSch  wln<> 
would  have  been  a  good  answer  to  the  plea  at  common  law,  and  then,  as  a  neeeaaiy  ve> 
duction  to  the  assignment  of  other  breaches,  proceeded  to  traverse  the  matter  of  excoa 
was  bad  on  the  ground,  that  the  statute  does  not  autliorise  any  double  pleading,  eieept  v 


(1)  King  v.  J^wrreO,  12  A.  &  £.  460. 

(2)  Ibid. 

(3)  Mar»h  ▼.  Cappoek,  9  C.  &  P.  804. 

(4)  Savory  v.  Chapman^  11  A.  &  £.  829. 


(5)  FarreU  v.  DmmtBy,  1  LoHg^W* 
Townsend  (Irish),  374. 

(6)  HoUswortk  9.  DmrtmaiA  {Vfg^  ^ 
1 1  A.  &  R  49a 
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multiplieation  of  such  breaches  as  could  have  been  properly  assigDed  at  common  lav ; 
and  that  a  replication  traversiDg  the  matter  of  excuse,  though  aftrmative,  properly  con- 
duded  to  the  country,  without  assigning  a  breach.  (1) 

[]P.  1277*3  The  aiBdavit  in  support  of  an  application  for  a  etqnat,  under  stat.  I  &8 
Viet.  c.  11  a  s.  S.,  need  not  state,  that  the  deponent  has  probable  cause  for  believing,  that 
the  defendant  is  about  to  quit  England  ;  it  is  sufficient  if  the  facts  stated  in  the  a^davit 
enable  the  judge  to  form  that  belied  (2) 


DECEIT. 

[P«  1295*3  Defective  formation,  or  badness  of  shape,  which  has  not  produced  lameness 
at  the  time  of  the  sale  of  a  horse,  although  it  may  render  him  more  liable  to  become  lame 
mf  some  future  time  {ex.  gr.  "  Curby  hocks*'),  is  not  an  unsoundness.  (3) 

[P.  1299*3  To  an  action  for  breach  of  warranty  of  a  horse,  the  defendant  pleaded,  that 
the  horse  was  sold  subject  to  a  condition,  that  the  warranty  should  remain  in  force  until 
noon  of  the  day  after  the  sale,  when  the  responsibility  of  the  vendor  would  terminate, 
unleas  a  notice  and  certificate  of  imsoundness  was  in  the  meantime  given :  —  It  was  held 
on  special  demurrer,  that  the  plea  did  not  amount  to  the  general  issue.  (4) 

[|P.  1299*3  An  undertaking  to  give  material  evidence  of  some  matter  in  issue  arising 
in  a  particular  county,  b  satisfied  by  evidence  arising  in  that  county,  which  bears  on  the 
amount  of  damages.  In  an  action  for  breach  of  warranty  of  a  horse,  in  which  the  issue 
raised  on  the  pleadings  was,  whether  the  plaintiff  bought  the  horse  of  the  defendant  or 
not :  payment  in  Middlesex  of  the  keep  of  the  horse,  after  notice  to  the  defendant  of  its 
unsoundness,  was  held  sufficient  to  satisfy  the  undertaking  to  give  material  evidence  in  that 
oounty.  Qtuertf  Whether  a  letter  of  the  plaintiff's  attorney  to  the  defendant,  written  in 
Middlesex  but  posted  in  London,  giving  notice  of  the  unsoundness,  and  requiring  the 
defendant  to  take  back  the  horse,  otherwise  it  would  be  sold  by  a  certaia  day  (verbal 
notice  to  the  same  effect  having  been  previously  given  to  him),  was  sufficient  to  satisfy 
such  undertaking.  (5) 


AaiiESTPoa  Dbbt. 

AfBdavit  under 
•tat.  1  St  a  Vict. 
Clio.  s.  3.  will 
•uiBce,  ir  it  only 
state  aoch  facts,  at 
will  enable  the 
Judge  to  form  an 
opinion,  that  the 
defendant  is  about 
to  quit  England. 

Defective  forma- 
tion is  not  an  un- 
soundness. 


Plsaoii«G8. 

Where  plea  does 
not  amount  to  the 
general  issue. 


EVIDBNCB. 

An  undertaking  to 
fflTe  material  evi- 
arnce  In  a  parti- 
cular county,  is 
satisfied  bv  eri- 
dence  arising  In 
that  countv,  which 
bears  on  the 
amount  of  da- 
mages. 


DETINUE. 

[P.  1309.3  Detinue  will  lie,  though  the  defendant  has  Inmdjide  sold  the  chattel,  before 
action  brought.  (6) 

DISTRESS. 

[P>  134*  1*3  Where  a  ferm  tenant  is  under  covenant  not  to  carry  off  the  premises  the 
hay  and  straw  made  on  the  ferm,  the  landlord  who  has  seized  the  hay  and  straw  under 
a  distress  may  sell  it  subject  to  a  condition,  that  the  purchaser  shall  consume  it  on  the 
premises.  (7) 

[P.  1358.3  Where  a  bailiff,  in  possession  of  goods  under  a  landlord's  distress,  receives  a 
JL  fa,  firom  the  sherifl^  and  sells  the  goods  under  it,  the  sheriff  is  liable  in  an  action,  for 
pound  breach  and  rescue,  at  the  suit  of  the  landlord.  (8) 

[[P.  1367>3  Where  a  landlord  distrains  for  more  than  is  due  for  rent,  an  action  on  the 
case  lies  at  the  suit  of  the  tenant,  though  the  goods  distrained  are  of  less  value  than  the 
rent  really  due ;  and  it  is  no  defence  that,  after  distress  arid  notice  thereof  and  before  the 
sale,  the  landlord  served  a  second  notice  on  the  tenant,  stating  the  amount  really  due,  and 
that  the  distress  was  taken  for  that  amount  only,  and  would  be  sold  unless  that  amount 
vras  paid.  Thus,  in  TiM^kr  v.  Hetmiker  (9)  Lord  Denman  observed,  **  Here  the  distress  was 
unlawful  in  its  inception,  being  for  more  than  was  due."  **  We  should  therefore  have  con- 
sidered the  plaintiff  as  clearly  entitled  to  a  verdict  for  nominal  damages,  but  that  we  paused 
in  consequence  of  the  two  Nisi  Prius  caaesof  ytfoeaeU  v.  CrokerQO)  and  fFtfih'iisoav.  7Vr7y.(ll) 
Now  the  first  of  these  cases  proceeds  on  the  principle,  that,  as  only  one  thing  was  taken, 
and  that  must  have  been  equally  taken  if  the  right  sum  had  been  distrained  for,  no  damage 
accrued,  and,  therefore,  the  plaintiff  had  no  cause  of  action.     The  same  reasoning  applies 


Gbnbballt. 

Detinue  will  lie 
although  the  chat- 
tel may  have  been 
sold  by  the  de- 
fendant. 


1. 


(1)  Webb^.JamesySM,&W.645. 

(2)  mUit  V.  Snook,  ibid.  147. 

(3)  Brown  v.  EUnngton,  ibid.  1 32. 

(4)  Smart  V.  Hyde,  I  DowL  P.C.  N.&60. 

(5)  Greenway  v.  Titehmarah,7  M. & W.22 1 . 

(6)  Jonee  v.  DowU,  I  Dowl.  P.  C.  N.  S. 


(7)  Jbbey  v.  Fetch,  8  M.  &  W.  419. 

(8)  BeddeU  v.  Stowey,  2  M.  &  Rob.  358. 

(9)  12  A.&E.  491. 

(10)  M.&M.  172. 

(11)  1  M.  &  Rob.  377. 


Thb  Sbizukb  ob- 

NBBALLT. 

Where  a  farm  te- 
nant is  under  a 
coTenant  not  to 
carry  off  the  hay 
and  straw,  he  may 
under  a  dlstreu, 
iell  it  subject  to  a 
condition,  that  it 
shall  be  consumed 
on  the  premises. 

DisrosAL  OP  A 

DlSTBBSS. 

When  sheriff  lia- 
ble in  an  action  for 
pound  breach  and 
rescue. 

Rbmeot  pob  an 

IlLBGAL  DlS- 
TBBSS. 

Where  a  landlord 
distrains  for  more 
rent  than  is  due, 
an  action  lies  by 
the  tenant,  though 
the  goods  dis- 
trained, are  of  leu 
value  taan  the 
rent  really  due. 

Judgment  of  Lord 
Denman  in  Tay- 
lor ▼.  Henniker 


9c  3 


2966 


ADDENDA. 


Effect  of  a  plea  In 
action  of  debt,  that 
the  plalnliir  had 
dUtrained  Tor 
more  than  was 
dae,  and  that  the 
defendant  signed 
an  ngreemenc  ac- 
knowledging more 
rent  than  was  due, 
he  being  under 
dureit  by  the 
plalntUC 


though  many  thingi  be  taken,  if  their  value  be  lest  than  the  rent  reallj  due,  and  for  vUch 
the  distress  ought  to  have  been*  The  verdict  was  tot  the  defendant.  A  motiaD  §at  a  acv 
trial  was  made  on  another  ground,  and  tlie  parties  agreed  to  a  tUt  pr^ouamM  :  but  dc 
ruling  of  Lord  Tenterden  on  the  above  point  was  not  questioned.  In  the  latter  case,  Bvke 
B.  doubted  as  to  the  action  being  maintainable,  but  a  verdict  was  taken  fbr  noaBiaal 
damages.  With  all  possible  respect  for  the  opinion  of  those  learned  judges*  wt  onaot 
agree  to  the  doctrine  contained  in  those  cases.  It  is  true,  that,  in  replevin,  a  landlntd  ntj 
avow  for  less  rent  than  he  has  distrained  for ;  but  then  the  plaintiff*  complains  of  the  takia^ 
altogether,  and  not  of  the  excess :  here  he  complains  of  the  excess,  and  that  exeess  lod^r 
took  place.  There  was  a  wrongful  act  of  the  defendant ;  and  though,  by  reason  of  the 
value  of  the  goods  taken  ^ling  short  of  the  actual  rent  due,  no  real  damage  wassDOniid, 
yet  there  was  a  legal  damage  and  cause  of  action  for  whidi  the  plaintiff  was  entitled  Is  i 
verdict,     lliis  rule  must  therefore  be  discharged.** 

[P«  1368.  J  In  debt,  the  declaration  stated,  that  arrears  oS  rent  being  due  fiem  tbede- 
fendant  to  the  plaintiff^  and  the  plaintiff  having  distrained  for  the  arrears,  the  dcfesdsat  l(f 
writing,  in  consideration  of  the  plaintiff  withdrawing  the  distress,  undertook  thai  bewonU 
pay  the  arrears,  and,  in  default  of  his  so  doing,  the  plaintiff  might  take  steps  to  ntmrs 
them ;  that  the  plaintiff  did  withdraw  the  distress,  but  the  defendant  paid  only  a  pet 
of  the  arrears.  A  plea,  that  the  plaintiff  had  distrained  for  nK>re  than  was  4k. 
the  sum  paid  by  the  defendant  being  all  that  was  in  arrear ;  and  that  the  plaintiff  oe> 
naced,  and  was  about  to  sell  the  distress,  unless  the  defendant  made  the  agreement,  vkkk 
the  defendant  therefore  made :  —  was  held  bad  on  motion  for  judgment  mhb  efalaar 
veredicto,  duress  of  goods  not  being  a  ground  for  avoiding  an  agreement.  The  ddeodBt 
also  pleaded,  that  no  part  of  the  arrears  agreed  to  be  paid  was  due,  except  the  sum  paid  br 
the  defendant ;  and  that,  except  in  respect  of  so  much,  there  was  no  cousideration  for  ikc 
agreement :  —  which  was  held  bad  on  motion  for  judgment  mm  obttante  veredieta^  dnt 
being  a  lawful  consideration  (whether  the  larger  or  smaller  sum  were  due),  the  adeqi 
of  which  could  not  be  discussed.  (1) 


TtTLB  RXQUItlTB 

to  maintain 
Ejectment. 

A  tenant  for  a  de- 
finite term  does 
not  forfeit  hla 
term  by  orally  re- 
fbdne  to  pay  rent, 
and  claiming  the 
fee  as  his  own. 

What  is  sufficient 
pritni /aeie  erU 
dence  to  entitle 
the  plaintiff  in 
electment  to  re- 
cover. 

When  defendant 
U  precluded  from 
giving  secondary 
evidence  of  a 
lease. 

By  whom  EiBCT- 
mbnt  can  or  can- 
mot  BB  MAIN- 
TAINBD. 

Where  a  term  of 
years  remains  in 
the  debtor  against 
a  judgment  cre- 
ditor. 

Where  stat.  3  ft  4 
Will.  4.  c.  47.  t. 38, 
preserves  the 
right  of  the  re- 
mainder-man to 
bring  a  /ormedon. 


EJECTMENT. 

[P.  1377*3  A  tenant  for  a  definite  term  of  years  does  not  forfeit  bis  term  by  onHy  »• 
fusing,  upon  demand  of  the  rent  made  by  his  landlord,  to  pay  the  rent  and  **^«'«"»g  ibt 
fee  as  his  own.  (2) 

[P.  1379*]  Where  it  appeared,  that  the  defendant  had  obtained  a  verdict,  in  as  artisi 
of  trespass,  against  D.  (under  whom  the  lessor  of  the  plaintiff  derived),  by  establiafaiDgi  At 
fact  of  the  existence  of  a  tenancy  on  her  part  under  D. :  —  It  was  adjudged,  that  proof  of  Ife 
proceedings  in  the  action  of  trespass,  whereby  the  defendant  succeeded  in  proving  sodht 
tenancy,  together  with  proof  of  service  of  notice  to  quit,  were  sufficient,  prima fockfi» 
entitle  the  plaintiff  in  the  ^ectment  to  recover.  (3) 

[P.  1 383.]  Where  the  lessor  of  the  plaintiff  served  a  notice  on  the  defendant  to  predacei 
certain  lease  for  a  term  of  100  years ;  and  the  defendant  produced  at  the  trial  a  l^secooe' 
spending  with  that  described  in  the  notice  in  all  respects,  save,  that  the  demise  was  fir  a 
term  of  100  years,  if  certain  persons  therein  named  should  so  long  live:  —  It  was  held, 
that  the  production  of  the  above  lease  by  the  defendant,  was  a  compliance  with  the  refsi- 
sition  of  the  lessor  of  the  plaintiff's  notice,  and  tliat  the  latter  was  precluded  firnm  ff^taf 
secondary  evidence  of  a  lease  for  a  term  of  100  years  absolutely.  (4) 

QP.  1386.  J    A  sheriff  having  taken  in  execution  a  term  of  years,  the  judgment 
became  the  purchaser,  took  possession,  and  paid  rent  to  the  owner  in  fee,  but  no  asa 
was  executed  to  him :  —  It  was  decided,  that  the  term  remained  in  the  debtor,  and  be 
entitled  to  recover  it  by  ejectment  (5) 

[P.  1387.]  By  a  will  in  1789,  an  estate  was  devised  to  A.  G.  M.  for  life,  with  re- 
mainder as  he  should  by  deed  or  will  appoint,  and  in  de&ult  of  appointment,  remainder  tt 
the  heirs  of  his  body,  with  remainders  over.  In  1790,  A.  G.  M.  levied  a  fine  to  the  vsttf 
himself  in  fee,  and  afterwards  died  without  issue  : — It  was  held,  in  an  ejectment  by  tbelesssB 
of  the  plaintiff,  claiming  as  heirs  at  law  of  A.  G.  M.,  that  the  fine  created  a  disconCiausact. 
and  gave  a  tortious  fee  to  A.  G.  M.,  and  that  his  heir  at  law  was  consequently  entitled  fes 
recover  in  ejectment,  the  remainder  over  being  divested,  and  the  rights  of  the  remaiedtr- 
man  only  capable  of  being  enforced  by  real  action.  In  such  a  case  atat.  3  &  4  W3 
4.  c.  47.  s.  38.  preserves  the  right  of  the  remainder-man  to  bring  aybrasedba.  (6) 


(1)  Skeaie  v.  Beale^  11  A.&  £.  983. 

(2)  Doe    d.     Grave$  v.    fVetta,    10  ibid. 
427. 

(3)  Dufferin  (Lord)   v.  Henry,  1  Craw- 
ford &  Dix  (Irish),  5SO, 


(4)  CaBagham  v.  Linekttn,  ibid.  346. 

(5)  Doed.  ffughes  v.  J6me»,  1  DbwL  PC 
N.  S.  352. 

(6)  Doed.  eya&er*  v.  i?o», 7  M.&W.1C2. 
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[P.  1 888.3  ^*  being  seised  in  fee  of  land  mortgaged  to  O.,  but  remained  in  posses- 
tton,  and  afterwards  demised  part  for  a  term  to  B.,  who  also  entered ;  after  which  M. 
mortgaged  to  H. ;  H.,  after  this,  received  rent  from  B.,  and  demised  the  other  part  to  A.  ; 
afterwards  B.  and  A.,  on  notice  from  O.,  paid  O.  rent.  H.  then  brought  ejectment  (after 
notice  to  quit)  against  B.  and  A. :  —  It  was  held,  that  B.  and  A.  might  both  shew  in 
defence,  the  first  mortgage  to  O.,  O.'s  notice  to  them,  and  their  payment  of  rent  to  O. ; 
Ibr  that,  although  B.  could  not  dispute  M.'s  title  at  the  time  of  the  demise,  he  might 
shew  that  H.  had  no  derivative  title  ftt>m  M.,  and  he  was  not  precluded  by  having  paid 
rent  to  H.  under  a  mistake  of  the  facts ;  that  A.,  by  shewing  that  M.,  at  the  time  of  the 
demise  to  him,  was  only  mortgagor  in  possession,  did  not  impugn  M.*s  right  to  confer 
upon  him,  by  the  demise,  a  legal  title  to  the  possession,  but  might  shew  that  M.  has  since 
been  treated  as  a  trespasser  by  the  mortgagee,  so  as  to  determine  M.*8  right ;  and  that 
0.*8  notice  to  the  tenant  to  pay  him  the  rent  might,  if  received  in  evidence,  tend  to  shew 
that,  by  so  doing,  O.  tr^ted  the  mortgagor  as  a  trespasser.  (1) 

[P.  1391. J  An  interest  acquired  after  the  service  of  an  ejectment  does  not  entitle  a 
party  to  take  defence.  (2) 

rP*  1400.^  Where  a  party  is  let  into  possession,  and  pays  rent  under  an  agreement  for 
a  future  lease  for  years,  which  is  to  contain  a  covenant  against  taking  successive  crops  of 
corn,  and  a  condition  of  re-entry  for  breach  of  covenants :  —  It  was  held,  that  he  thereby 
becomes  tC  yearly  tenant,  subject'  to  the  above  terms  and  conditions.  (3) 

[[P.  1401. 3  A.,  being  owner  of  a  farm,  let  it  for  seven  years  to  B. ;  and  by  a  written 
agreement  of  the  same  date  it  was  agreed,  that  A.  should  manage  the  farm  for  B.,  B.  al- 
lowing A.  12s.  a  week,  *'and  allowing  him  and  his  fi&mily  to  reside  and  have  the  use  of  the 
dwelling-house  and  furniture  therein  free  of  rent ; "  and  this  agreement  was  to  be  put  an 
end  to  by  three  months*  notice  or  three  months*  wages :  —  It  was  held,  that  this  agreement 
did  not  require  a  lease  stamp,  as  it  did  not  contain  a  demise  of  the  house,  the  occupation 
of  A.  being  a  mere  remuneration  for  services ;  and  that  no  notice  to  quit  was  necessary,  if 
the  service  was  determined  .  (4) 

[]P.  1401.^  Where  A.was  possessed  of  lands  for  more  than  twenty  years,  and  died  in  1817; 
and  his  widow  had  possession  from  that  time  till  her  death  in  1838,  and  B.  was  the  eldest  son 
of  A.  and  his  wife :  —  It  was  held,  that  though  B.  could  not  recover  in  ejectment,  as  the  heir  of 
his  father,  because  more  than  twenty  years  had  elapsed  from  the  death  of  his  father,  yet 
that  the  jury  might  infer,  that  the  property  belonged  to  B.'s  mother  and  survived  to  her  on 
the  death  of  his  fiither,  and  descended  to  B.  as  her  heir  on  her  death  in  1838.  It  also 
appeared,  that  B.  had  concurred,  with  other  members  of  his  fiimily,  in  letting  land  to  C. 
as  tenant  from  year  to  year,  and  that  the  rent  should  be  paid  to  D.  as  agent  for  the  family ; 
that  B.,  to  whom  alone  the  land  really  belonged,  demanded  rent  of  C,  who  said,  **  You 
are  not  my  landlord  ;**  and  that  B.  then  demanded  possession,  which  C.  refused  to  give 
up :  — -  Upon  which  it  was  held,  that  if  the  jury  were  satisfied,  that  the  fair  meaning  of 
this  was,  that  C.  asserted,  that  B.  and  himself  were  not  in  the  relation  of  landlord  and 
tenant —  this  was  a  disclaimer ;  and  that  C.  was  not  entitled  to  notice  to  quit ;  and  that  if 
in  ejectment  the  lessor  of  the  plaintiff  rely  on  a  disclaimer,  it  can  be  no  objection  to  his 
recovering,  that  the  disclaimer  was  on  the  day  of  the  demise  laid  in  the  declaration.  (5) 

[[P.  1401*3  In  Doe  d.  Jtffery  v.  Cooper  (6),  it  appeared  that,  the  defendant  took  premises 
<iX  one  H.at  a  yearly  rent,  with  an  agreement  for  a  lease  for  seven  years,  or  for  the  lease 
for  lives,  under  which  H.  held  the  property ;  H.  subsequently  assigned  his  interest  in  the 
premises  to  the  lessors  of  the  plaintiff;  and  their  attorney,  under  an  impression,  that  the 
seven  years  had  expired,  demanded  possession ;  the  defendant  said,  **  I  hold  on  lives,  and 
SIS  long  as  they  Uve  I  will  hold  the  premises :  you  know  I  have  an  agreement ;  **  the 
attorney  then  demanded  a  quarter's  rent,  which  was  due,  but  the  defendant  refused  to  pay 
it,  saying,  "  I  hold  under  H.,  and  I  was  directed  by  him  to  pay  K.  (who  was  the  superior 
Ifljidlord),  and  I  will  do  so;  for  how  do  I  know  he  will  not  come  and  make  a  demand  on 
me  ?  ** — It  was  held,  to  be  no  disclaimer  of  the  title  of  the  lessors  of  the  plaintiff 

QP.  1404*3  A  notice  to  quit  «on  St  Michaelmas  Day**  is,  primA  faeit,  a  notice  to 
quit  at  New  Michaelmas ;  but  if  the  holding  be  from  Old  Michaelmas,  it  will  be  a  suffi- 
cient notice  to  quit  at  that  time.  (7) 

[P.  141 1*3  A  tenant  held  a  house  and  land  from  year  to  year — the  land  from  the  2d  of 
February ;  the  house,  &c.,  from  the  1st  of  May.  On  the  16th  of  February,  1 338,  a  notice 
to  quit  was  served  on  him,  requiring  him  to  quit  and  deliver  up  the  fkrm  at  the  end  of  his 
present  year*s  holding :  —  It  was  decided,  that  this  was  a  good  notice  to  determine  the 
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mined. 
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(1)  Higginboifum  v.  Barton,   11  A.  &  £.  (4)  Doe  d.  Oighes  v.  Verry,  9  C.  &  P. 
S07.  494. 

(2)  Doe  d.  M*Kieman  v.  Shenkin,  1  Long-  (5)  Doe  d.  Bennett  y,Long,  ibid.  773. 
field  &  Townsend  (Irish),  282.  (6)  1  M.  &  G.  135. 

(3)  Doed.   l%om8onv,  Amey,  12A&E.  (7)  Doed.  rtffis  v.  Pemm  9  C.  &  P.  467. 
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that  the  land  was 
not  the  principal 
■ubiect  of  the 
holding. 

Siavici  or  Di- 

CLAaATION. 

Sarvice  on 
lodgera. 

Rule  fwiri'  for  Judg- 
ment against  the 
casual  ejector  was 
granted,  where  the 
•err  ice  was  ef- 
fected on  the  ser- 
raot  of  the  tenant. 

Acknowledgment 
by  tenant  of  ser- 
vice of  declaration. 

Acknowledgment 
by  tenant  that  the 
declaration  in 
^ectment  had 
come  to  his  hands 
in  due  time. 

Where  the  wife  of 
the  tenant  ac- 
knowledged hav- 
ing received  the 
declaration  and 
notice  in  eject* 
ment. 

AmDAvrr  of 
Siavici. 

Notice  of  declara- 
tion pushed  under 
the  door,  the 
tenant  being 
within,  and  re- 
fusing to  open  the 
door. 

If  an  attorney  be 
in  possession  of 
premises,  it  is  not 
requisite  In  serv- 
ing him  with  a  no- 
tice and  declara- 
tion in  ejectment, 
to  explain  their 
purport. 

Jfdomknt 
aoainst  casual 
Ejbctor. 

Where  the  lessor 
of  the  plaintiff  is 
entitlea  to  Judg- 
ment against  the 
casual  ejector. 

When  the  declara. 
tlon  roust  reach 
the  tenant. 

After  Judgment 
signed  against 
casual  ejector  and 
writ  of  possession 
executed,  a  Judge 
can  direct  the 
Judgment  and  pro- 
ceedings to  be  set 
aside  on  payment 
of  costs. 

TrB  CoNSBfT 
RULB. 

Not  requisite  to 
produce  the  con- 
sent mle  to  re- 
quire the  defend- 
ant to  confess 
lease,  entry,  and 
ouster. 

New  Trial. 
Where  in  ^ect- 


tdumcy  in  the  spring  of  18S9)  it  not  being  ihewn,  on  tke  put  of  the  tenanft*  dui  Ike  hai 
was  not  the  principal  subject  of  the  holding ;  and  that  a  nolioe  to  quit,  given  by  apaaes 
authorised  by  one  of  several  lessors,  joint  tenants^  determines  the  tenancy  aa  to  sJL  (1) 

[P.  1430.3  Where  lodgers  in  a  house  cannot  be  served,  seiriee  on  the  freefMT  of  the 
bouse,  at  the  house,  is  sufficient  for  a  rule  mssi  for  judgment  againat  tlw  oaanal  ^yse- 
tor.  (8) 

[P.  14S0*]   Where  service  vras  effected  on  the  servant  of  the  tenuit,  and  it  apponi, 
that  the  latter  had  appointed  an  attorney  to  defend  the  action,  and  the  aervnat  stated,  dK 
she  had  given  the  declaration  to  the  tenant,  the  eourt  granted  a  rule  nisi  Cor  j 
against  the  casual  ejector.  (S) 

{I  P.  1432.3  Service  of  a  declaration  on  ejectment  having  been  eflccied  in  the 
manner,  on  the  son  of  the  tenant  in  possession  on  the  premises,  the  tenant 
informed  of  what  had  been  done ;  he  said,  **  then  he  had  no  time  to  lose :  *  —  It 
held  sufficient  for  a  rule  nigi  far  judgment  (4) 

[|P.  1435.3  An  acltnowledgment  by  the  tenant  in  possession,  on  the  first  day  of 
that  the  declaration  (which  had  been  served  on  a  servant  upon  the  premises)  had 
his  hands  before  the  term,  is  sufficient  on  a  motion  ibr  judgment  against  the 
ejector.  (5) 

[P.  1436.3  Where  service  of  the  declaration  and  notice  in  ejectment  was  swoipi  to  hift 
been  e^cted  upon  the  mother-in-law  of  the  tenant  in  possession  upon  the  preanses,  asd 
that  the  wife  of  the  tenant  had  since  stated,  on  the  day  before  term,  that  the  papets  hsd 
been  handed  to  her,  the  court  granted  a  rule  nisi  for  judgment  agnnst  the  casoal  fac- 
tor. (6) 

[]P.  1438.3  Where  a  declaration  was  served  by  passing  the  copy  of  the  dedaiatian  and 
notice  under  the  door  of  the  dwelling-house,  the  party  being  in  the  house  at  the  time,  mi 
refusing  to  open  the  door,  or  listen  to  the  eiplanation  given  of  the  obifect  and  nature  of  Ag 
serrice :  —  It  was  held  sufficient  (7) 

[P.  1440.3  Where  the  tenant  in  possession  of  premises  is  an  attorney,  it  is 
on  serving  him  with  the  declaration  and  notice  in  ejectment,  to  explain  to  him  the 
and  meaning  oi  the  proceedings ;  and  the  court  will  grant  a  rule  for  judgment  aicaimC  the 
casual  ejector  under  such  circumstances,  without  such  explanation  being  given.  (8) 

[P.  1441*3  Where  in  an  ejectment,  brought  in  respect  of  premises  held  by  lease,  oa 
the  ground  of  a  forfeiture,  service  of  the  declaration  and  notice  had  been  effected  upon  tin 
widow  of  the  lessee,  (who  was  sole  administratrix,  and  to  whom  it  was  sworn  that  it  was 

believed,  that  the  interest  of  the  lessee  passed,)  and  also  upon  the  person  in  possessian : ^Ii 

was  held,  that  the  lessor  of  the  plaintiff*  was  entitled  to  judgment  »g»»w?^  the 
ejector.  (9) 

[P.  1441  •]    To  entitle  the  lessor  of  the  plaintiff  to  judgment  against  the 
it  is  not  sufficient  that  the  declaration,  served  on  a  member  of  the  ffimily  of  the 
possession,  came  into  the  hands  of  such  tenant  before  the  first  day  of  the  term, 
evidence,  that  the  declaration  had  reached  the  hands  of  the  tenant  before  that  ds^ 
the  possession  of  the  lessor  of  the  plaintiff  early  enough  to  enable  him  to  move  upon  thtf 
day  for  judgment  (10) 

[|P.  1442.3   After  judgment  signed  against  the  casual  ejector,  and  writ  of  pm laiiii 

executed,  a  judge  at  chambers  may,  if  satisfied  as  to  foets,  direct  the  judgment  and  sBbst» 
quent  proceedings  to  be  set  aside  on  payment  of  costs,  and  a  party  let  in  to  defend  as 
tenant,  as  where  the  attorney  for  such  party  was  duly  instructed  to  appear,  but  thros^ 
inadvertence,  suffered  the  time  to  expire  without  appearing,  although  the  case  set  np  by 
such  party  is,  that  he  has  been  in  possession  throughout  (11) 

[|P.  1448.3  It  is  not  necessary  for  the  iessor  of  the  plaintiff  in  ejectment  to  prod 
the  consent  rule  as  part  of  his  case,  so  as  to  entitle  him  to  require  the  defendant  to 
lease,  entry,  and  ouster;  and  if  the  latter  appear,  and  refuse  to  confess  lease,  entry,  and 
ouster,  the  lessor  of  the  plaintiff  is  endtled  to  sign  judgment  against  the  casual  Rector, 
and  issue  execution.  (12) 

[P.  1454.3  Where,  in  ejectment,  evidence  was  received  in  favour  of  the  plaindC 
which  was  inadmissible,  but  all  objections  and  exceptions  were  reserved  fiir  the  «pS^;^  ^f 


(1)  Doe  d.  Kindertigy  v.  ^ii^Aet,  7   M. 
&W.  139. 

(2)  Doe  de   Hvreadtr  v.  Rot,  1  Dowl. 
P.  C.  N.  S.  261. 

(3)  Doe  d.  Ekkrton  v.  Roe,  ibid.  585. 

(4)  Doe  d.  Brickfield  V,  Roe,  ibid.  27a 

(5)  Doed.  Figginev,  Roe,  2  M.&  G.  294. 

(6)  Doe  d.  Morgan  V.  Roe,  1  Dowl.  P.  C. 
N.  &  543, 

(7)  Doe  d.  Lowndes  v.  Roe,  7  M.&  W.  439. 


(8)  P&rtiand  (Z>a*e  of)  ▼.  Aes,  1  OowL 
P.  C.  N.  a  183. 

(9)  Doe   d.     Pan^fkihm    r.    Roe,    iHfL 
186. 

(10)  Doed.J?msiiyv.JZoe,lBf.&G.Ma 

(11)  Doed.  Mmllarky  ^.  Rm,  II  A.&E. 
333. 

(12)  Doed.i:%nimtii^v.^rm/isU;iDowL 
P.  C.  N.  S.  327. 
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the  court  above,  by  the  consent  of  both  parties,  it  was  held,  that  the  defendant  was  not 
entitled  to  a  new  trial  without  payment  of  costs,  on  the  ground  of  the  reception  of  this 
evidence,  if  the  legal  evidence  admitted  shewed  the  title  to  be  in  the  lessors  of  the  plaintiff; 
as,  upon  such  a  reservation,  the  court  are  called  upon  to  decide,  whether  the  lessors  of  the 
plaintiff  are  entitled  to  recover  or  not.  (I) 

[P«  14v56*3  Where  a  rule  niti  for  judgment  in  ejectment  against  the  casual  ejector  is 
served  on  persons  who  ^pear  and  shew,  that  they  are  not  in  possession,  and  have  no  claim 
to  the  premises,  they  are  entitled  to  the  costs  of  being  brought  before  the  court  (2) 

[P.  14*570  In  ejectment  for  non  payment  of  rent:  it  appeared  that  A.  in  possession  of 
part  of  the  lands  in  the  declaration  mentioned  was  served  with  the  declaration,  but  was  not 
mentioned  in  the  affidavit  of  service :  — It  was  held,  that  A.  was  entitled  to  take  defence  for 
the  portion  in  her  possession,  but  not  for  the  other  lands,  save  upon  giving  security  for  costs.  (3) 

[P.  14v59.3  A  warrant  of  attorney  to  confess  judgment  in  an  action  of  ejectment  is  not 
within  the  meaning  of  stat.  1  &  2  Vict.  c.  110.  s.  9.,  that  section  only  applying  to  **  per- 
sonal" actions,  and  therefore  the  presence,  attestation,  &c  of  an  attorney  on  behalf  of  the 
defendant  is  not  necessary  at  the  time  of  its  execution.  (4) 

[P.  1467.3  In  ejectment  to  recover  five  houses,  it  was  proved,  that  the  lessor  of  the 
plaintiff  had  received  the  rents  of  some  of  them  for  four  quarters,  and  of  the  others  for  five 
quarters,  down  to  1841,  and  that  in  that  month,  the  lessor  of  the  plaintiff's  receiver  of  rents 
round  the  door  of  one  of  the  houses  secured  by  a  chain,  and  the  defendant  in  it,  who  said 
that  it  was  his  freehold : — It  was  held,  that  this  was  evidence  to  go  to  the  jury  on  the  part  of 
the  lessor  of  the  plaintiff;  and  if  there  was  no  evidence  given  on  the  part  of  the  defendant, 
it  would  be  for  Uje  jury  to  consider,  whether  they  were  satisfied  upon  this  evidence,  that  the 
property  really  belonged  to  the  lessor  of  the  plaintiff  (5) 

HP.  1479.3  On  a  motion  for  judgment  against  the  casual  ejector  in  an  ejectment  under 
Stat.  4  Geo,  2.  c.  28.,  the  affidavit,  required  by  section  2.,  that  there  is  no  sufficient  distress 
on  the  premises,  must  be  positive;  and  an  affidavit  by  the  landlord,  of  information  and  belief 
that  such  is  the  fact,  is  insufficient.  (6) 

[P.  1482.3  Where  the  plaintiff,  being  the  owner  of  a  woollen  mill  and  steam-engine, 
let  to  the  defendant  a  room  in  the  mill,  together  with  a  supply  of  power  from  the  steam- 
engine  by  means  of  a  revolving  shaft  in  the  room :  —  It  was  held,  in  an  action  for  double 
value  under  stat  4  Geo.  2.  c.  28.,  against  the  tenant  for  holding  over  after  the  expiration 
of  a  notice  to  quit,  that  in  estimating  such  double  value,  the  value  of  the  power  supplied 
could  not  be  included.  (7) 

[P.  14^8.^  Under  stat  1  Geo.  4.  c.  87.  the  lessor  of  the  plaintiff,  on  the  trial  of 
an  ejectment  by  the  landlord  against  his  tenant,  may  recover  for  mesne  profits  down  to  the 
day  of  trial,  though  no  notice  of  trial  has  been  proved.  (8) 

[P.  14*91 .3  In  trespass  for  mesne  profits,  a  verdict  may  be  found  against  the  defendant, 
though  he  never  actually  occupied  during  the  time  of  the  trespass,  if  it  be  proved,  that  be- 
fore the  trespass  the  defendant,  who  then  held  lawfully,  underlet  to  H. ;  that  the  defendant's 
and  H.'s  interest  became  determined,  and  that  the  right  of  possession  vested  in  the  plaintiff; 
that  H.  held  on ;  and  that  the  defendant  afterwards  continued  to  receive  rent  of  him,  and 
declared  him  to  be  his  tenant  when  the  plaintiff  demanded  possession,  the  'defendant  and 
H.  both  alleging  title  in  the  party  under  whom  the  defendant  formerly  held.  (9) 

[P.  1494.3  In  an  action  of  trespass  for  mesne  rates,  evidence  that  the  defendant  did  not 
receive  any  rent  out  of  the  premises  since  the  day  of  the  demise  in  the  ejectment,  and  that 
each  non  receipt  was  in  consequence  of  an  agreement  with  the  plaintiff,  was  admitted  under 
the  general  issue,  and  held  to  be  a  good  answer  to  the  action  (10);  Mr.  Baron  Pennefiither 
observing,  *<  I  do  not  think  that  the  defendant  has  been  shewn  to  be  a  trespasser.  For 
some  purposes,  the  premises  must  be  considered  to  have  been  in  his  possession ;  yet  his 
possession  is  but  a  constructive  one ;  and  if  nothing  has  been  received  by  the  defendvit  out 
of  the  premises,  and  if,  moreover,  that  non-rec^pt  has  been  in  consequence  of  an  agree- 
ment with  the  plaintifl^  it  would  not  be  such  a  possession  as  to  make  him  a  trespasser.** 


(1)  Doe  d.  Gilbert  v.  Ro»s,  7  M.  &  W. 
102. 

(2)  Doe  d.  Tantley  v.  lioe,  1  M.  &  G.  490. 
•  (3)  Nichobon  v.  Ejector,  I    Crawford  & 

Diz  (Irish),  418. 

(4)  Doe  d.  Kingtton  v.  Kingeton,  1  Dowl. 
P.  C.  N.  S.  263. 

(5)  Doe  d.  Humphrey  v.  Martin^  1  C.  & 
Marsh.  32. 


(6)  Doe  d.  Hicke  v.  Roe,  1  Dowl.  P.  C. 
N.  S.  180. 

(7)  Robinson  v.  Learoyd,  7  M.  &  W.  48. 

(8)  Doe  d.  Thompson  v.  Hodgson,  1 2  A.  & 
£.  135.     2  M.  &  Rob.  283. 

(9)  Doe  V.  Hcarlow,  ibid.  40. 

(10)  Bradshaw  v.  Morris,  2  Irish  Circuit 
Cases,  213. 


ment  a  defeDdant 
is  not  entitled  to  a 
new  trial  without 
payment  of  cotts. 


Costs. 

If  a  rule  nisi  for 
judgment  In  .eject- 
ment be  served  on 
persons  not  in 
possession,  they 
are  entitl^  to 
costs. 

Security  for  costs. 

Thk  Jddgbibnt. 

Warrant  of  attor- 
ney to  confess 
Judgment  in  eject- 
ment is  not  wUhin 
stat.  l&2Vict.c. 
110.  s.  9. 

EVIDBNOB. 

What  is  sufficient 
eTldence  to  go  to 
the  Jury,  that  the 
property  really  be- 
longed to  the  les- 
sor of  the  plaintiff. 


EJBCniENT  BY 

LANDLoan 

AGAINST  TknANT. 

Affidavit  under 
stat.  4  Geo.  2.  c.  28. 
s.  2.  that  there  Is 
no  sufficient  dis- 
tress on  the  pre- 
mises must  be 
positive. 

Assessment  of  da. 
mi^es  for  double 
value  under  stat. 
4  Geo.  SL  c.  88. 

Under  stat.  1  Geo. 
4.  c.  87.  lessor 
may  recover  for 
mesne  profits 
down  to  the  day  of 
trial,  though  no 
notice  of  trial  has 
been  proved. 

Action  for 
Mbsmb  PaopiTs. 

In  trespass  for 
mesne  profits,  a 
verdict  may  be 
found  against  the 
defendant,  though 
he  never  actually 
occupied  during 
the  time  of  the 
trespass. 

EVIOBNCB. 

If  the  defendant 
did  not  receive 
rent  Arom  the  pre- 
mises since  the 
day  of  the  demise, 
and  that  each  non 
receipt  was  in  con- 
sequence of  an 
agreement  with 
the  plaintiff,  it 
will  be  an  answer 
to  the  action. 
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EVIDENCE. 


Fbimary  En- 

DBNCB. 

If  ■  plaintiff  dote 
hit  case  without 
Its  appearing,  chU 
there  Is  any  writ- 
ten  contract  r»> 
lating  to  the  tub- 
Ject-nutter  of  the 
acUoD,  the  defen- 
dant if  he  rely 
upon  it,  must  pro- 
duce It  properly 
stampeu. 

Uemorandnm  of 
the  payment  of 
money  admissible 
in  evidence  with- 
out a  stamp. 

Where  an  agree- 
ment stamp  not 
required  as  "  evi- 
dence of  a  con* 
tract"  within  Stat. 
ftS  Geo.  3.  c.  184. 

Lease  from  the 
crown  does  not 
require  a  stamp. 

Sufficiency  of 
stamp. 

On  the  trial  of  an 
issue  from  the 
court  of  Chancery 
the  Judge  will  take 
notice  of  the  terms 
of  the  order  by 
which  the  Issue  Is 
directs. 


Sbcondakt  Eti- 

DKHCB. 

Where  a  party  Is 
entitled  to  give 
secondary  evi- 
dence,  he  mav 
give  any  species  of 
secondary  evi- 
dence. 


Judgment  of  Mr. 
Baron  Alderson  in 
Doe  d.  Gilbert  v. 
Host. 


What  Is  a  sufficient 
acknowledgment 
of  a  deed  by  a 
married  woman 
although  not  upon 
oath. 


f  P.  15 1^.^  Where  a  plaintiff  closes  his  case  without  its  appearing,  that  there  is  mj 
written  contract  relating  to  the  subject-matter  of  the  action,  the  defendant,  if  he  mem  Is 
set  up  that  there  is  such  a  contract,  must  produce  it,  properly  stamped,  so  as  to  be  reeawihle 
in  evidence;  and  it  makes  no  difference,  that  the  plaintiff  has  had  notioe  to  prodnee  Ae 
document  (1) 

[P.  1514'.^  In  a$tvmp$ii  an  the  money  counts,'  the  plainftiff  oflbred  in  evidence  the floi- 
lowing  memorsndum : — **  Received  from  «  Carey  38^.,  for  which  I  will  accomt  os 
demand:** — it  was  held,  that  such  memorandum  was  admiasiUe  in  eridesioe  inOoH  a 

stamp.  (2) 

[P.  1514«.|]  In  an  action  for  board  and  lodging  supplied  to  an  illegitimate  diild  of  As 
defendant,  letters  of  the  defendant,  containing  promises  to  remit  money  to  the  plaiotif  o^ 
making  excuses  for  not  having  done  so,  were  held  not  to  require  an  agreement  stsnf^  m 
being  **  evidence  of  a  contract**  within  the  meaning  of  those  words  in  the  Stamp  Ad, 
5.5  Geo.  3.  c.  184.  Sched.  Part  I.  tit.  Agntmeni.  (3) 

[P.  15 14. 3  Wliere  a  lease  from  the  board  of  ordnance,  which  purported  to  be  s^nei 
sealed,  and  delivered,  being  first  duly  stamped,  was  not  stamped  :  —  the  court  held,  ifaA 
being  a  lease  from  the  crown,  it  was  not  necessary  that  it  should  be  stamped.  (4) 

[P.  151 4. 3  Where  an  agreement  for  the  sale  of  a  house  stated,  that  the  sale  was  stdjecl 
to  the  covenants  set  forth  **  in  a  draft  lease  delivered  this  day  :** —  It  was  held,  that  ia  esl- 
culating  the  number  of  words  with  reference  to  the  stamp  upon  the  agreement,  the  oovcubIi 
in  the  lease  were  not  to  be  included ;  and  that  the  agreement  containing  less  than  1060 
words,  and  being  stamped  with  a  1/.  stamp.  It  was  sufficiently  stamped.  (5) 

[P.  151 6.|]  On  the  trial  of  an  issue  directed  by  a  court  of  equity,  the  judge  will  tik 
notice  of  the  terms  of  the  order  bv  which  the  issue  is  directed.  But  where  issaa  cf 
deviBavit  vel  non  were  directed  by  the  master  of  the  rolls,  who  ordered,  that  they  sboaU 
be  tried  by  a  special  jury,  but  that  none  of  the  special  jury  diould  resi<le  irithin  tvchv 
miles  of  G.  (the  assize  town) ;  and  there  was  no  order  as  to  the  talesman,  and  only  ofj^ 
special  jurors  appeared,  and  the  plaintiff's  counsel  prayed  a  taleti  but  the  other  peitr 
objected ;  the  judge  would  not  grant  a  tale$,  on  the  ground,  that,  there  being  ds 
order  of  the  master  of  the  rolls  as  to  the  talesman,  and  their  reading  within  tvt^ 
miles  of  G.  being  no  legal  ground  of  challenge,  the  talesman  could  not  be  asked,  oo  ^ 
voin  dire,  as  to  their  residences ;  and  that,  if  any  of  them  did  reside  within  twelve  miks  sf 
G.,  the  master  of  the  rolls  would  probably  order  a  new  trial  on  that  ground.  The  tnd, 
therefore,  stood  over  till  the  next  assises.  (6) 

[  P.  1 5 1  ?•!]  There  are  no  degrees  of  secondary  evidence ;  but  where  a  partj  is  entidel 
to  give  secondary  evidence  at  all,  he  may  give  any  species  of  secondary  evidenee  viihn 
his  power.  But  where,  on  a  former  trial  of  the  title  to  the  same  property,  on  ao  ^feetncst 
by  the  same  lessors  of  the  plaintiff  against  a  different  defendant,  a  deed  was  gfven  in  en- 
dence  on  the  part  of  the  defendant,  and  the  limitations  in  it  were  stated  in  court  by  6e 
defendant's  counsel :  —  It  was  held,  that  a  copy  of  the  short-hand  notes  of  that  slatwiM< 
was  not  receivable  in  evidence  on  the  part  of  the  same  lessors  of  the  plaintiff  in  a  seotd 
ejectment  agaiast  another  party.  (7) 

[P.  1517*]  In  Doe  d.  Gilbert  v.  Ross  (8)  Mr.  Baron  Alderson  observed,  *■  I  agree' wift 
my  brother  Parke,  that  the  objection  must  arise  from  the  nature  of  the  evidence  itadt  If 
you  produce  a  copy,  which  shews,  that  there  was  an  original,  or  if  you  give  parol  evideaee 
of  the  contents  of  a  deed,  the  evidence  itself  discloses  the  existence  of  the  deed.  3tit  re- 
verse the  case :  the  existence  of  an  original  does  not  shew  the  existence  of  any  copy;  aor 
does  parol  evidence  of  the  contents  of  a  deed,  shew  the  existence  of  any  thing  accept  ihe 
deed  itself!  If  one  species  of  secondary  evidence  be  to  exclude  anpther,  a  party  teudaiag 
parol  evidence  of  a  deed  must  account  for  all  the  secondary  evidence  that  haa  existed  He 
may  know  of  nothing  but  the  original ;  and  the  other  side,  at  the  trial,  may  defeat  him  If 
shewing  a  copy,  the  existence  of  which  he  had  no  means  of  ascertaining.  Fifty  eofues  WKf 
be  in  existence  unknown  to  him,  and  he  would  be  bound  to  account  for  them  all.* 

[|P.  1520.]  An  affidavit,  verifying  the  due  taking  in  Russia  of  the  acknowledgmotf  d 
a  deed  by  a  married  woman,  made  before  the  British  consul,  was  held  sufficient,  it  faansf 
been  stated  in  a  notarial  certificate,  made  in  a  former  case,  that  the  laws  of  Russia  do  nee 
grant  authority  to  magistrates  to  administer  oaths.  (9)  » 


( 1 )  Maffnay  v.  Knight,  1  M.  &  G.  944. 

(2)  Carey  v.    Ecdeston,    1    Crawford    & 
Dix  (Irish).  6. 

(3)  Beechingyr.  Westbrook,  8  M.&  W.  411. 
1  Dowl.  P.  C.  N.  S.  19. 

(4)  Petrie  v.  LammU,  1  C.  &  Marsh.  93. 


(5)  Sneezwn  v.  Marshall,  7  M.  &  W.  417. 

(6)  Wood  (Bare)  v.    Thompeom,  I  C  ft 
Marsh.  171. 

(7)  Doed.G«2berfv.  lZaff,7BJL&W.I0S. 

(8)  Ibid.  107. 

(9)  Daay  v.  MaUwood,  S  M.&G.  4S4. 
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[P.  1524*3  In  Frankii  ▼.  FroHkis  (1),  the  platntiff  in  ejectment  haying  adduced  oral 
Evidence  of  the  terms  of  defendant's  tenancy  under  him,  the  defendant  put  in  the  following 
memorandum,  signed  by  himself:  — **  July  13.  1838.  I  acknowledge  that  I  have  held 
the  estate  &c.  as  tenant  to  T.  F.  (the  plaintiff),  at  a  yearly  rent  of  602.,  from  4th 
July,  1 837,  the  rent  to  be  paid  quarterly  ;  and  I  further  acknowledge  to  stand  indebted  to 
the  said  T.  F.  in  60^  for  the  first  year's  rent,  which  was  due  on  the  4th  July  instant. 
I  have  on  the  signing  hereof  paid  the  attorney  of  T.  F.  6d,  in  part  of  the  rent  so  due :  ** — 
It  was  held,  that  this  paper  was  not  a  mere  acknowledgment  or  attornment,  but  a  contract 
or  evidence  of  a  contract  within  stat.  55  Geo.  3.  c.  184.  Scbed.  Part  I.  tit.  Agreement,  and 
inadmissible  without  a  stamp. 

•  [P.  1524«.3  A  notice  to  produce  all  letters  written  by  the  one  party  to  and  received  by 
the  other,  between  the  years  1837  and  1841  both  inclusive,  has  been  held  sufficient  to  call 
lor  a  particular  letter.  (2) 

[P.  1525*3  In  Sturger.  Buchanan  (3),  the  plaintiff  gave  the  defendant  notice  to  pro- 
duce cerUun  specified  letters  written  by  the  defendant  to  his  partner,  and  a  letter-book 
kept  by  him,  containing  copies  of  such  letters;  and  the  defendant  consented  to  ad- 
mit copies  of  the  letters,  saving  just  exceptioas  See,  and  undertook  to  produce  the  letter 
book  in  proof  of  them :  —  It  was  held,  that  the  book,  when  produced  by  the  defendant,  was 
good  secondary  evidence  against  him  of  the  letters  specified  in  the  notice ;  and  that,  sup- 
posing proof  of  the  sending  of  the  letters  to  be  material,  the  fact  of  their  being  tran- 
scribed in  such  a  book  was  evidence  of  it  as  against  the  defendant ;  and  that  the  defendant  had 
no  right  to  read  in  his  own  behalf  other  letters  upon  the  same  subject,  copied  in  the  same 
book,  but  not  referred  to  in  those  read  by  the  plaintiff. 

^P.  1527*3  A  notice  to  produce,  served  by  the  defendants  on  the  plaintiff's  giving 
them  notice  to  produce  **all  letters  written  to  and  received  by  you  between  the  years  1837 
and  1841,  both  inclusive,  by  and  from  the  said  defendants  or  either  of  them,  during  the 
time  aforesaid,  or  by  or  to  any  person  on  their  or  your  behalf  respectively,"  is  good,  and  is 
not  too  general,  although  it  does  not  specify  the  date  of  each  particular  letter.  (4) 

[P.  1529.3  Where  none  of  the  parties  lived  in  the  assize  town  the  plaintiff's  attorney 
aerved*  the  defendant's  attorney  in  the  assize  town,  on  the  commission  day,  with  notice  to 
produce  a  paper,  and  offered  tiie  expenses  of  going  to  fetch  it ;  but  the  defendant's  attorney 
said,  that  that  was  of  no  use,  as  the  paper  was  not  in  existence :  —  It  was  held,  that 
the  plaintiff  on  the  trial  might  give  secondary  evidence  of  the  contents  of  the  paper,  as  the 
statement  of  the  defendant's  attorney,  that  the  paper  was  not  in  existence,  got  rid  of  any 
objection  as  to  the  lateness  of  the  service  of  the  notice  to  produce.  (5) 

QP.  1530.3  Where  a  deed  in  the  hands  of  an  attorney,  who  holds  it  not  merely  as 
attorney,  but  as  a  security  for  money  owing  to  him  from  his  client,  and  the  attorney,  being 
called  on  a  tubpctna  duces  tecum,  refuses  to  produce  the  deed  on  the  ground  of  his  own 
lien,  the  party  calling  for  the  production  of  the  deed  is  entitled  to  give  secondary  evidence 
of  its  contents.  (6) 

[P.  1531.3  Where  a  party  refuses  to  produce  a  document  after  notice,  and  secondary 
evidence  is  in  consequence  given,  he  cannot  afterwards  put  in  the  document  as  part  of  his 
own  case.  (7) 

[P.  1535.3  A  witness,  produced  to  prove  a  parol  demise  from  the  plaintiff  to  the 
defendant,  stated  that,  at  the  time  of  making  it,  the  plaintiff  looked  at  written  minutes, 
from  which  he  appeared  to  read  the  terms ;  to  which  the  defendant'  assented :  —  It 
was  held,  that,  in  the  absence  of  any  further  proof  respecting  the  nature  of  the  minutes,  parol 
evidence  of  the  terms  of  the  demise  was  admissible.  (8) 

[P.  1538*3  Where  there  was  a  devise  to  John  A.,  the  grandson  of  T.  A.,  charged  with 
the  payment  of  1 OOL  **  to  each  and  every  the  brothers  and  sisters  of  the  aforesaid  John,"  and  at 
the  time  of  making  the  will  there  were  two  persons  named  John  A.,  grandsons  of  T.  A.,  one  of 
whom  had  several  brothers  and  several  sisters ;  the  other  had  only  one  brother  and  one  sister : 
—  It  was  decided,  that  parol  evidence  of  declarations  of  the  devisor,  that  she'had  left  her 
property  to  the  grandson  who  had  only  one  brother  and  sister,  were  admissible  to  shew, 
which  grandson  should  take  under  the  devise ;  and  that  it  was  no  objection  to  such  evi- 
dence, that  the  declarations  were  subsequent  to  the  making  of  the  will.  (9) 

[P.  1538*3  Where  land  was  devised  to  the  testator's  niece  Mary  B.  for  life,  remainder  to 
**  her  three  daughters,  Mary,  Elizabeth,  and  Ann,"  in  fee,  as  tenants  in  common;  and  at  the 
date  of  the  will  Mary  B.  had  two  legitimate  daughters,  Mary  and  Ann,  living ;  and  one  illegi- 
tinate,  named  Elizabeth:  —  It  was  held,  that  extrinsic  evidence  was  admissible  to  rebut  the 
claim  of  Elizabeth,  by  shewing,  that  Mary  B.  formerly  had  a  legitimate  daughter,  named  El  iza- 


When  a  document 
it  not  a  mere  ac- 
knowledgment or 
attornment,  but  a 
contract  or  evi- 
dence  of  a  contract 
It  is  within  Stat.  65 
Geo.  8.  c.  184. 


A  notice  to  pro- 
duce all  letters, 
will  authorise  the 
oallinff  for  a  parti- 
cular letter. 

What  is  good  se- 
condary evidence 
of  letters  spedfled 
In  a  notice. 


Notice  to  produce 
letters  need  not 
specify  the  date  of 
each  particular 
letter. 


When  secondary 
evidence  may  be 
given  of  the  con- 
tents of  a  paper, 
notwithstanding 
lateness  of  service 
of  notice  to  pro- 
duce. 


If  an  attorney  re- 
fuse to  produce  n 
deed,  because  he 
has  a  lien  upon  it, 
secondary  evi- 
dence may  be 
given  of  its  con- 
tents. 

"Where  a  party  re- 
fuses to  produce  a 
document,  and  se- 
condary evidence 
be  given,  the  ori- 

gnal  document  is 
admissible. 

When  parol  evi- 
dence of  the  terms 
of  a  demise  are 
admissible. 

When  parol  de- 
clarations of  a  de- 
visor are  admis- 
sible. 


Where  extrinsic 
evidence  admis- 
sible to  shew,  that 
a  testator  did  not 
know  of  the  death 
of  one  of  his  lega- 


(1)  11  A.  &£.  792. 

(2)  Morrit  v.  Haueer,  2  M.  &  Rob.  S92. 
(S)  10  A.  &  E.  598. 

(4)  Morrii  v.  Hannen,  I  C.  &  Marsh.  29. 

(5)  Foster  v.  Pbinter,  9  C.  &  P.  718. 


(6)  Doe  d.  Gilbert  ▼.  Ross,  7  M.  &  W. 
102.  107. 

(7)  Doe  d.  Tftom/wm  v.  Hodgson,  2  M.  & 
Rob.  283. 

(8)  TrewhUt  v.  Lambert,  10  A.  &  E.  470. 

(9)  Doed.^Amv.  iii7e»,12ibid.451. 
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tees,  or  of  the  ex* 

Istance  of  an  IHe- 
glUmaU  child. 


When  ertdence  of 
lottructiotu  gtven 
by  a  tettator  for 
hUwUl.andofhls 
declarations,  are 
not  admlMible  to 
•hew,  which  of  two 
grandtons  were 
Intended  by  the 
description  of  the 
will. 


Judgment  of  Lord 
Abtnger  in  Doe 
d.  Hucock§  T.  ^ 
Hiscocki. 


In  construing  a 
devise,  words  are 
to  be  taken  to 
comprehend  a 
subject  which  falls 
within  the  usual 
sense  of  such 
woids. 


beth,  who  died  some  years  before  the  date  of  the  will ;  and  that  the  testator  did  not  then 
her  death,  or  of  the  birth  of  the  illegitimate  daughter : — It  was  also  held,  in  i 
land  by  the  illegitimate  daughter,  that  letters  purporting  to  have  been  written  and 
thirty  years  before,  by  the  testator  to  his  niece  Mary  B.,  and  produced  from  the  pnpcr 
custody,  were  admissible  against  the  plaintiff,  without  proof  of  the  handwriting  to 
his  apprehension  of  the  state  of  Mary  B.'s  fiunily.  (1) 

[P.  154<3.]  In  Doe  d.  Hiseocks  v.  Hueodu  (2)  it  appeared,  that  a 
lands  to  bia  son  John  H.  for  life;  and,  from  his  decfise,  to  the  testator's  graadsoa 
John  H.,  eldest  son  of  the  said  John  H.,  for  life;  and  on  his  deccaac,  to  the  fint  sob 
of  the  body  of  his  said  grandson  John  H.  in  tail  male^  with  other  lenDaindecs  over. 
At  the  time  of  making  the  will,  the  testator's  son  John  H.  had  been  t\ 
By  his  first  wife  he  had  one  son,  Simon ;  by  his  second  wife  an  eldest  son,  John, 
other  younger  children,  sons  and  daughters :  — upon  which  it  was  holden,  that 
of  the  instructions  given  by  the  testator  for  his  will,  and  of  his  decUratiao,  was  ast 
admissible  to  shew  which  of  these  two  grandsons  was  intended  by  the  description  in  the  vS, 
Lord  Abinger  inUr  alia  observing,  **  The  object  in  all  cases  is  to  discover  the  intenlioa 
of  the  testator.  The  first  and  most  obvious  mode  of  doing  this  is  to  read  his  will  si 
he  has  written  it,  and  collect  his  intention  from  his  words.  But  aa  his  worda  refer 
to  facts  and  circumstances  respecting  his  property  and  his  family,  and  others  vrhom  W 
names  or  describes  in  his  will,  it  is  erident,  that  the  meaning  and  applioatioa  of  Iw 
words  cannot  be  ascertained,  without  evidence  of  all  those  Acts  and  circumatances.  To 
understand  the  meaning  of  any  writer,  we  must  first  be  apprised  of  the  peiraons  and 
circumstances,  that  are  the  subjects  of  his  allusions  or  statements ;  and  if  these  are  aot 
fully  disclosed  in  his  work,  we  must  look  for  illustration  to  the  historj  of  the  times  ia 
which  he  wrote,  and  to  the  works  of  contemporaneous  authors.  All  the  £aets  and  cir- 
cumstances, therefore,  respecting  persons  or  property,  to  which  the  will  relates,  are  aD> 
doubtedly  legitimate  and  often  necessary  evidence,  to  enable  us  to  understand  the  nwawii^ 
and  application  of  his  words." 

**  If  a  testator  devise  his  manor  of  S.  to  A.  B.,  and  has  two  manors  of  North  & 
and  South  S.,  it  being  clear  he  means  to  devise  one  only,  whereas  both  are  cgaaDy 
denoted  by  the  words  he  has  used,  in  that  case  there  is,  what  Lord  Bacon  calls^  *tm 
eq.uivocation,*  •'.  e.  the  words  equally  apply  to  either  manor ;  and  evidence  of  pi 
intention  may  be  received  to  solve  this  latent  ambiguity,  for  the  intention  shi 
he  meant  to  do ;  and  when  you  know  that,  you  immediately  perceive  that  he 
it  by  the  general  words  he  has  used,  which,  in  their  ordinary  sens^  may  properij 
that  construction. 

*'  It  appears  to  us  that,  in  all  other  cases,  parol  evidence  of  what  was  the  teststorli 
intention  ought  to  be  excluded,  upon  this  plain  ground,  that  his  will  ought  to  be  made 
in  writing ;  and  if  his  intention  cannot  be  made  to  appear  by  the  writing,  explained  by 
circumstances,  there  ia  no  will." 

<*  Where  the  description  is  partly  true  as  to  both  claimants,  and  no  case  of  equivoeatMn 
arises,  what  is  to  be  done  is  to  determine  whether  the  description  means  the  lessor  fof 
the  plaintiff  or  the  defendant  The  description,  ui  fiict,  applies  partially  to  eac^ ;  and 
it  is  not  easy  to  see,  how  the  difiiculty  can  be  solved.  If  it  were  res  integra,  we  sfaoold 
be  much  disposed  to  hold  the  devise  void  for  imoertainty ;  but  the  cases  of  Doe  v. 
HMtkwaitej  Bradehaw  v.  BradehaWf  and  others,  are  authorities  against  this  condusiaa. 
If  therefore,  by.  looking  at  the  surrounding  fkcts  to  be  found  by  the  jury,  the  eout 
can  clearly  see,  with  the  knowledge  which  arises  from  those  focts  alone,  that  the  ■■m^^hi* 
meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it  may  so  deride,  and  dxivet 
the  jury  aoconlingly ;  but  we  think  that,  for  this  purpose,  they  cannot  receive  dedamtieas 
of  the  testator  of  what  he  intended  to  do  in  making  his  wilL  If  Uie  eridenoe  docs  not 
enable  the  court  to  give  such  a  direction  to  the  jury,  the  defendant  will  indeed  tar  the 
present  succeed ;  but  the  claim  of  the  heir-at-law  will  probably  prevail  ultiniatriy,  on  the 
ground,  that  the  derise  is  void  for  uncertainty.  ** 

[|P.  154'3.3  In  construing  a  derise,  words  are  to  be  taken  to  oomprdiend  a  MibjcU 
which  fiilU  within  the  usual  sense  of  such  words,  unless  the  will  contain  a  manifest  and 
plun  declaration  to  the  contrary. 

When  therefore  A.,  seised  of  Whiteacre,  Blackacre,  and  Greenacre,  of  which  Whitoaeiv 
stands  limited  to  A.*s  issue  in  strict  settlement,  and  must,  on  the  death  of  A.,  vest  ia  &, 
his  eldest  son,  as  first  entailee,  devises  to  his  son  C,  Blackacre,  and  devises  to  bis  son  D. 
all  the  remainder  of  his  lands  over  which  he  has  *<  a  power  of  disposal,**  the  reversioii  of 
Whiteacre  passes  with  Greenacre  to  D.,  although,  in  a  remote  part  of  the  will.  A.,  in  spetC- 
ing  of  his  control  over  B.,  mentions  Whiteacre  as  an  estate  **over  vrhich  he  has  no 
power."  (3) 


(1)  Doed.  I%oma9  v.  Beynon,  12  A.  &  E.         (3)  Doe  d.  HoweB  v.  Tkosias,  1  M.  &  G. 
431.  335. 

(2)  5  M.  &  W.  363. 
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[P*  1554.]  Where  the  attestation  of  a  deed  is  in  the  usual  form,  and  the  attesting  wit- 
ness recollects  seeing  the  party  sign  the  deed,  but  does  not  recollect  any  other  form  being 
gone  through :  —  It  will  be  for  the  jury  to  say»  whether  'the  deed  was  not  duly  signed, 
sealed,  and  delivered,  as  all  that  is  very  likely  to  ha?e  occurred,  though  the  witness  did 
not  remember  it  ( 1 ) 

[P.  1555*3  ^^  plaintiff  in  an  action  on  the  case  gave  evidence,  as  confirmatory  of  the 
defendant's  having  eonunitted  the  tort  proved,  at  Layton,  that  he  was  seen  near  the 
spot  at  the  time  in  question,  and  the  defendant  called  witnesses  who  swore,  that  the  de- 
fendant was  at  Richmond  at  that  time.  The  plaintiff  was  allowed  to  g^ve  in  reply  additional 
evidence  of  the  defendant's  being  at  Layton,  such  evidence  being  a  direct  contradiction  of 
the  new  fact  of  the  defendant's  being  at  Richmond.  (2) 

[P.  1570.3  In  case  for  maliciously  indicting  the  plaintiff,  the  observations  made  by  the 
Judge  on  the  trial  of  the  indictment  are  not  evidence  for  the  plaintiff.  (3) 

[P.  1587*3  Evidence  of  reputation  is  not  admissible  to  shew  a  liability  in  the  occupiers 
of  land  to  repair  a  road,  roHone  temura.  (4) 

[P.  1606. 3  When  a  deceased  receiver  of  rents  had  rendered  to  his  employer  annual  ac- 
counts of  the  rents  received  from  property  at  H. ;  but  the  accounts  were  not  signed  by  any 
one;  and  one  of  the  accounts  was  in  the  handwriting  of  a  deceased  clerk,  but  on  it  was  written, 
in  the  handwriting  of  the  receiver,  '*  H.  rents ;  '*  another  account  was  in  the  handwriting  of 
the  son  of  the  receiver,  who  proved,  that  h«  made  it  out  by  the  authority  of  his  father,  and 
that  the  account  was  rendered  to  the  employer,  as  was  the  usual  course :  — It  was  held,  that, 
under  these  circumstances,  both  these  accounts  were  receivable  in  evidence,  as  the  accounts 
of  a  deceased  agent  charging  hiouelf  to  his  principal.  (5) 

[P.  1606*3  '^^  admission  of  an  attorney  of  having  received  a  rule,  cures  any  irregu- 
larity in  the  mode  of  service.  (6) 

[P.  1609. 3  A  tenant  who  has  stated  to  his  landlord,  that  his  tenancy  commenced  in 
March,  will  not  be  permitted,  at  a  trial  in  ejectment,  to  set  up»  that  it  commenced  in 
November.  (7) 

f  P.  161 1*3  A  plaintiff  by  his  notice  to  admit,  called  on  a  defendant  to  admit  an  author- 
ity to  sell  an  estate  "  signed  by  defendant,"  and  dated  "  10th  Augtut,  1840 ;  **  and  a  judge 
by  consent  made  the  usual  order  to  admit  it ;  when  thedocument  was  given  in  evidence, 
the  date,  **  August,**  appeared  to  be  written  on  an  erasure :  — It  was  held,  that  the  defend- 
ant by  this  admission  had  precluded  himself  from  calling  on  the  plaintiff  to  give  evidence 
to  explain  the  altered  date  ;  and  it  seems  that,  by  an  admission  of  this  kind,  the  accuracy 
of  the  document  is  conceded.  (8) 

[P.  16 16. 3  Where,  in  January,  1837,  a  carriage  was  sold  and  delivered  by  the  plaintiff 
to  the  defendiant;  and  in  April  following  the  defendant  wrote  to  the  plaintiff  as  follows :  — 
"  The  document  you  have  sent  me  appears  to  be  in  the  nature  of  a  bill,  and  being  payable  to 
your  order,  is  good  in  the  market ;  just  what  I  wished  to  avoid.  The  document  I  have  wished 
to  give  you  was  simply  my  promissory  note,  payable  to  yourself,"  &c.  :  —  It  was  held, 
that  this  was  some  evidence  to  go  to  the  jury  of  an  agreement  to  pay  for  the  goods  by  a 
bill  or  note,  and  therefore,  that  the  jury  might  give  interest  on  the  price  as  part  of  the 
damages.  (9) 

[P.  1625i3  In  an  actimi  for  goods  sold,  the  defendant  pleaded,  that  the  defendant  and 
M.  had  agreed  with  the  plaintiffs,  that  M.  should  give  a  guarantee  for  payment  of  the  debt 
by  insitalments,  and  that  the  guarantee  was  given  and  was  accepted  by  the  plaintiffs  in 
satisfaction.  The  replication  denied  the  agreement,  or  that  the  plaintiffs  had  ae- 
septed  the  guarantee  in  satisfaction.  It  appeared  that,  before  the  bringing  of  the  action, 
Mr.  L.,  who  was  the  plaintiff^s  attorney  on  the  record,  had  written  to  the  defendant  for 
payment  of  the  debt,  and  that  it  was  proposed  to  give  evidence  of  what  Mr.  L.  had  said  after 
le  had  so  written,  and  before  the  action  :  —  It  was  held,  that  such  evidence  was  not  receiv- 
ible  without  further  proof  of  the  agency  of  Mr.  L.  (10) 

[P*  1 627*3  A  communication  to  or  by  the  counsel  of  A.,  iirom  or  to  the  attorney  of  B., 
especting  the  proceedings  in  a  cause  between  A.  and  B.,  which  takes  place  out  of  court,  is 
lot  binding  upon  A.  Where  therefore,  pending  a  rule  nut,  the  attorney  served  with  the 
ule  inferred  from  a  conversation  out  of  court,  with  the  counsel  who  had  moved  the  rule, 
hat  the  latter  would  forbear  to  move  to  make  it  absolute  for  a  certain  time,  and  the  rule 
ras  made  absolute  by  that  counsel  within  the  time  mentioned,  the  court  refused  to  re-open 
he  rule.  (11) 


PRBtOMPTIVB 
EVIDBNCB. 

Attestation  of  a 
deed. 


Evidence  of  the 
defendant  having 
committed  the 
tort. 


Hbaksat  Evi- 

DBNCB. 

Observations 
made  by  the  Judge 
on  a  trial  for  ma- 
liclouslv  indicting 
theplaintitf  are 
inadmissible. 

Where  evidence 
of  reputation  in- 
admissible to 
shew  a  liability  to 
repair  ralf&ne 
ienurte. 

Admissions. 

Where  accounts 
are  receivable  in 
evidence  as  the 
accounts  of  a  de- 
ceased agent 
charging  himself 
to  his  principal. 

Admission  by  at- 
torney of  having 
received  a  rule, 
cures  an  irregular 
service.* 

Tenant  is  bound 
by  the  statements 
he  makes  respect- 
ing the  com- 
mencement of  his 
tenancy. 

Where  the  defen- 
dant by  an  admis- 
sion precluded 
himself  from  call- 
ing on  the  plaintifT 
to  give  evidence 
to  explain  an  al- 
tered note. 

What  is  evidence 
to  go  to  a  Jury  of 
an  agreement  to 
pay  for  good8,fh>m 
which  the  Jury 
might  give  interest 
on  the  price  as 
pare  of  the  da- 
mages. 

InsufBdent  proof 
of  agency. 


Communication 
out  of  court  with 
counsel  is  not 
binding. 


( 1 )  Burling  y.  Paterson,  9  C.  &  P.  570. 

( 2)  Briggty.  Ayntwortk,  2  M.  &  Rob.  1 68. 

(3)  Barker  v.  Angdl,  ibid.  .S71. 

(4^  Beginay.  fTaoerfree  (/nAoi.  of),  ibid. 
53. 

(5)  I>oe  d.  Sturt  v.  Mdbht,  1  C.  &  Marsh.  1 . 

(6)  MnrHn    y.    Ga/oyle,  Fox    &    Smith 
Irish),  145. 


(7)  Frewen    v.    AhertUf   1   Longfield   & 
Townsend  ( Irish),  264. 

(8)  Poole  V.  Palmer^  1  C.  &  Marsh.  69. 

(9)  Dttvh  V.  Smith,  8  M.  &  W.  399. 

(10)  Pope  V.  Andrews,  9  C.  &  P.  564. 

(11)  Richardson  v.  Peto,  1 M.  &  G.  896. 
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Effbct  and 
Pkoot  or  Docu- 

MRNTAKY  Evl- 
DIMCt. 

A  wf  tD€M  cannot 
be  examined  re- 
specting altera- 
tions in  his  depo- 
sitions, without 
tlieir  productloo. 

Anapotbecarj 
need  not  siTe  erl- 
dence  of  bis  iden- . 
tity  as  the  pertoa 
niniiedin  hla 
certlflcateto 
practise. 

Certiflcata  under 
Stat.  6  Geo.  4.  c.  49L 
suffldent  evidence 
or  a  person  being 
the  public  ofllcer 
of  a  banking  coa- 
panj. 

What  is  sulBclenC 
proof  of  the  enrol- 
ment of  an  Indeo* 
ture  In  Chancery 
under  the  Mort- 
main Act,  and  of 
the  time  at  whldi 
it  took  place. 

In  an  action  re- 
specting the 
duchy  of  LancM- 
ter,  an  old  MS. 
book  written  by 
one  of  the  officers 
in  the  reign  of 
Queen  Blliabeth 
was  held  to  be  in- 
admissible. 

To  let  in  the  de- 
position of  a  wit. 
ness  examined  on 
interrogatories, 
his  absence  must 
be  shewn  by  one 
who  can  speak  to 
the  fact 

DepositioDi  of  a 
witness  examined 
on  interrogatories 
are  inadmissible, 
notwithstanding 
he  referred  to  pa- 
pers which  were 
not  produced  to 
the  commis- 
sioners. 

A  vtvi  eocr  ex- 
amination under 
Stat,  i  Will.  4.  c.  n. 
cannot  be  had  be- 
fore iuue  Joined . 

The  court  under 
suL  1  Will.  4.  c 
211.  hare  no  powers 
at  the  defendant's 
request  to  direct 
the  examination 
of  witnesses. 

Where  the  con- 
tents of  a  letter  are 
inadmissible  on  an 
issue,  whether  due 
diligence  had  been 
used  to  obtain  the 
answer  of  A.  to  a 
bill  of  Chancery. 

What  is  erldence 
of  a  fine; 

A  decree  in  the 


[P.  1693.]  A  witnen  who  had  tworn  written  depotitiofift  on  ft  former  occtsaoD,  n 
which  he  afterwmrds  made  tome  altentioiu,  cannot  be  croaa-examined  as  to  thoee  altcntiaa 
without  producing  the  depoaitiooa.  (1) 

[]P.  1639*3  A  person  suing  as  apothecary  need  not  gire  eTidence  of  Ins  identxtj  «itk 
the  person  named  in  the  certificate  to  practise  granted  by  the  Apothecaries*  Compsiiy.  (S) 

[P.  1639.3  Where,  in  an  action  brought  in  1839,  against  the  public  oflBcer  of  a  bssk- 
ing  company,  for  overmarking  a  writ  of  execution  in  1 838,  the  plaintiff  produced  t  eeti- 
ficate  under  stat.  6  Geo.  4.  c.  42.  of  a  return,  sworn  28th  March,  1838,  to  prove,  tlottke 
defendant  was  the  public  officer  of  the  company,  and  it  appeared  that  no  registry,  sin- 
quired  by  the  act,  had  been  made  of  the  officers  of  the  company  after  1838:  — It  m 
held,  that  this,  coupled  with  the  certificate,  was  evidenee  to  go  to  the  jury  of  the  dcftndaiti 
being  such  public  officer  when  the  action  was  brought.  (3) 

[P.  1640.]  Under  the  Mortmain  Act  (4),  the  production  of  an  indeotoie  hsi^p 
an  indorsement  which  purports  to  be  a  memorandum  of  the  enrolment  of  the  indcslsii' 
in  Chancery  on  a  certain  dlay,  and  to  be  signed  by  a  party  who  i^  shewn  to  haye  adedn 
clerk  of  the  enrolment,  though  not  so  designated  in  the  indorsement,  is  safficient  proof 
of  the  enrolment  and  of  the  time  at  which  it  took  place^  without  proof  of  the  handvritiBg  of 
the  officer  signing  the  memorandum.  The  oharitable  uses  to  which  land  is  oooveyed  ms;  be 
declared  by  words  of  reference  to  another  deed  relating  to  other  property.  (5) 

[P.  1642.]  In  an  action  to  try  whether  the  queen,  in  right  of  the  duchy  of  Le- 
caster,  has  the  right  to  appoint  coroners  for  the  duchy,  the  plaintiff*  innstin^  thatii 
former  times  an  officer  of  the  duchy,  called  ^thefeodary,  discharged  the  duties  of  coroner  :— 
It  was  held,  that  a  manuscript  book,  written  by  one  J.  S.  (a  feodary  in  the  reign  of 
Queen  Elisabeth),  and  purporting  to  contain  an  account  of  the  duties  of  his  office,  and  fit- 
cedents  relating  thereto,  was  not  receivable  in  evidence  for  the  plaintifl^  who  claimed  to  be 
duchy  coroner,  although  such  book  had  been  kept  in  the  dudiy  office,  and  referred  to  that, 
as  a  book  of  authority.  (6) 

[P.  1645.3  In  order  to  let  in  the  deposition  of  a  witness  examined  on  interrsgatoriev 
his  absence  must  be  shewn  by  some  one  who  can  speak  to  the  fact  of  hb  own  knowledge: 
proof  of  inquiries,  made  at  the  residence  of  the  witness,  and  of  answers  given,  is  sot 
enough.  (7) 

[P.  1645.]  The  depositions  of  a  witness  examined  on  interrogatories  are  adminbl^ 
though  it  appears,  that  on  his  examination  he  referred  to  papers,  which  he  refused  to  aOos 
the  commissioners  to  see.  (8) 

[P.  1646. 3  An  examination  of  witnesses  vivd  voce  before  the  master,  under  staL  1 
Will.  4.  c.  22.,  cannot  be  had  before  issue  joined.  (9) 

[P.  1646.3  In  an  action  at  the  suit  of  the  crown,  the  court  has  no  power  under  itit.  1 
Will  4.  c.  22.,  at  the  defendant's  instance,  to  direct  a  oommiasion  for  the  examinsfionof 
witnesses.  (10) 

[P.  1650.]  On  an  issue  raising  the  question,  whether  due  diligence  had  been  used  to 
obtain  the  answer  of  A.  to  a  bill  of  Chancery,  a  witness  stated  on  interrogatories,  thst  be 
did  with  due  diligence  endeavour  to  obtain  the  answer,  but  could  not,  and  that  be 
wrote  a  letter  on  Uiat  occasion  to  A.*s  agent.  The  letter  itself  was  not  in  endesce; 
and  there  was  no  proof,  that  any  endeavour  had  been  made,  except  writing  oA 
letter :  —  It  was  held,  that  the  deposition,  to  the  extent  above  stated,  was  ioadsiii- 
sible,  though  the  part  immediately  following  set  forth  the  contents  of  the  letter,  sod  v« 
therefore  excluded.  (11) 

fP.  1653.3  An  examined  copy  of  the  record  of  a  fine,  levied  with  prodamatioiis,  ii  is 
good  evidence  of  the  fine  as  the  chirograph  itself  certified  by  the  officer.  A  fine  «* 
proved  to  have  been  levied  of  the  estate  in  question  in  1790,  and  the  lessors  of  the  plaiadf 
gave  in  evidence  a  deed  of  conveyance  of  part  of  the  property  in  1802;  by  theconosdf 
of  the  fine  to  a  purchaser,  which  stated,  that  the  fine  was  levied  to  the  use  of  himself  i> 
fee.  This  deed  was  received  without  objection  on  the  part  of  the  defendant :  —  And 
was  held  to  be  evidence  as  a  declaration  of  the  uses  of  the  fine^  although  h  was  prsvei 
that  the  defendant  derived  title  under  the  conusor.  (12) 

[]P.  1662.]  A  decree  of  the  court  of  Arches  for  alimony  is  not  admissible  in  evidesee 
without  proof  of  the  proceedings  in  the  suit.  And  where  a  suit  b  removed  by  appeal  tm 
the  Consistory  Court  to  the  court  of  Arches,  the  judgment  of  the  court  of  Arches  is  not  ad- 


(1)  PuiohM  V.  Holland,   1   Longfield  & 
Townsend  ( Irish  ),  1 7  7. 

(2)  Simptom  v.  Dismore,  1  Dowl.   P.  C. 

N.  &  357. 

(3 )  Durani v.  Pbtier,  1  Longfield&  Towns- 
end  (IrUh),  253. 

(4)  9  Geo.  2.  c.  36. 

(5)  Doe  d.  IfiUiamt  v.  Lhyd,  1  M.  &  G. 
671. 


(6)  JewUtm  ▼.  JDysom,  2  M.  &  BoK  377. 

(7)  Aofriiuoisv.AraHbM,  ibid.  375. 

(8)  SieinkdUr  ▼.  Nemlam^  ibid.  378. 

(9)  MomU  ▼.  Sietky  8  »L  &  W.  30a 

(10)  Regimav.  ITood;  7  ibid.  571. 
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370. 
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misBible  in  e? idenee  without  shewing,  thftt  court  to  be  duly  in  poflBession  of  luch  suit  by 
producing  the  process  of  appeal,  viz.  the  transcript  of  tlie  proceedings  sent  from  the  court 
beloir.  (1) 

[P.  1680.^  If  the  counsel  for  a  party  rely  on  an  act  of  parliament,  and  cite  it  as  an  act 
to  be  judicially  noticed,  the  opposite  party  has  no  right  to  insist,  that  the  counsel  citing  it 
should  produce  a  copy  of  it  printed  by  the  queen's  printer.  (2) 

[P.  1701.3  On  an  issue  as  to  the  defendant's  signature,  witnesses  were  called  for  him 
who  deposed,  that  they  knew  his  handwriting,  and  did  not  believe  the  signatuie  to  be  his ; 
the  plauitifi*  proposed  to  ask  each  witness  whether  a  paper,  placed  on  the  witness  box, 
was  signed  by  defendant,  purponng,  by  such  inquiry,  to  test  the  knowledge  of  the  witnesses 
by  their  agreement  or  disagreement.  The  paper  was  not  in  evidence  for  any  other  pur- 
pose:— It  was  held,  that  such  inquiry  was  not  allowable,  and  that  the  objection  would  not 
have  been  removed  by  independent  proof,  that  the  paper  proposed  to  be  l^d  before  the  wit- 
nesses, was  in  fact  written  by  the  defendant.  (3) 

[[P.  1701 .3  Where  a  person  devised  real  property  to  his  widow  for  life,'and  a(Ur  her  death 
to  bis  children  equally,  with  a  power  to  the  widow  to  mortgage  or  sell,  in  case  "  the  fund  ** 
arising  from  the  real  and  personal  estate  of  the  testator,  was  not  sufficient  for  the  mainten- 
ance of  the  widow ;  and  the  widow  executed  a  mortgage  of  the  property  for  80/.  to  her 
son  T.,  and  who  four  years  before  the  mortgage,  had  advanced  his  mother  a  sum  less 
than  l/.to  pay  a  poor's  rate,  that  she  was  unable  to  pay ;  and  the  subscribing  witness  to  the 
mortgage  deed  had  acted  as  attorney  both  of  the  widow  and  T.  respecting  it :  —  It  was 
held,  that,  on  the  trial  of  an  ejectment  by  the  administratrix  of  T.  to  recover  the  property 
under  the  mortgage  deed,  the  subscribing  witness  might  be  cross-examined  to  shew,  that  the 
sum  of  30^,  mentioned  in  the  mortgage  deed,  and  the  receipt  at  the  back  of  it,  was  never  in 
fact  advanced ;  and  that  it  was  for  the  jury  to  say,  whether  the  widow  was  in  such  circum- 
stances, as  to  come  within  the  terms  of  the  power,  and  had  had  the  money  really  advanced  to 
her,  or  whether  the  mortgage  was  a  device  to  get  an  advantage  to  one  of  the  sons,  the  widow 
Dot  being  in  circumstances  to  require  the  advance,  and  in  fact  never  having  received  the 
money ;  and  that  in  the  former  case  the  power  would  be  well  executed,  and  in  the  latter 
not  (4) 

QP.  I7O6.3  The  witness  who  served  a  notice  of  action  did  not  know  the  handwriting  of 
the  plaintiff,  whose  signature  the  notice  purported  to  bear ;  and  no  evidence  was  given  of 
the  plaintiff^  handwriting :  —  It  was  held  sufficient  without  such  proof,  as  it  was  enough, 
that  the  notice  should  have  been  served  on  the  plaintiflTs  behalf.  (5) 

[P.  I7O8.3  A  deed  executed  in  the  presence  of  a  subscribing  witness,  proved  to  be 
ibroad  at  the  time  of  the  trial,  is  admissible  on  proof  of  the  witness's  writing,  notwith- 
itanding  the  power  to  examine  on  interrogatories  under  stat.  1  Will.  4.  c.  22.  s.  4.  (6) 

[P.  171s.  3  A  witness  called  on  his  tMbpeena  cMks  feeam,  who  objects  to  the  production 
yf  documents,  has  no  right  to  have  the  question  of  his  liability  to  produce  argued  by  his 
x>unsel  retained  for  that  purpose.  (7) 

[P.  1714.]  Where  a  document  is  called  for  alter  notice  to  produce  by  the  plaintiff,  the 
lefendant  may,  during  the  plaintiff's  case^  produce  evidence  to  sliew  the  document  lawfully 
»ut  of  his  possesuon ;  and  such  evidence  is  solelv  for  the  judge  to  determine,  whether 
econdary  evidence  be  admissible,  and  gives  the  plamtiff's  counsel  no  reply  to  the  jury.  (8) 

[P«  1714.3  A  cause  was  tried  at  the  assizes  on  a  Monday,  the  commission  day  being  on 
he  Thursday  before ;  a  paper  was  called  for  under  a  notice  to  produce,  which  was  served 
»n  the  Saturday  before  the  trial ;  the  attorneys  on  whom  the  notice  to  produce  was  served, 
od  also  the  party  who  was  their  client,  lived  in  the  assize  town :  —  It  was  held,  that  the 
ervice  of  the  notice  to  produce  was  not  too  late,  and  that  the  question  in  such  cases  is, 
rhether,  under  all  the  circumstances,  reasonable  notice  has  been  given.  (9) 

[P.  1714.]  In  a  town  cause,  a  notice  to  produce  a  paper,  that  would  be  in  the  hands  of 
be  opposite  attorney  was  served  at  8  r.  m.  on  the  evening  before  the  trial,  at  his  office,  on 
ne  of  his  clerks,  who  had  the  management  of  the  cause :  —  It  was  decided,  that  the  service 
'as  not  too  late,  and  the  paper  not  being  produced,  secondary  evidence  was  given  of  its 
intents.  (10) 

[|P«  1715.3  A  witness  who  was  duly  served  with  a  tubpcma,  but  who  received  no  oon- 
uct  money,  accompanied  the  plaintiff  to  the  assize  town,  and  lived  with  th«n  while  there ; 
a  the  morning  of  the  trial  she  refused  to  go  to  court  to  give  evidence,  unless  9L  (which 
as  an  unreasonable  sum)  was  paid  to  her :  —  It  was  held,  that  the  plaintifi,  not  having 


court  of  Arcbei  U 
not  admiulble  in 
eTidence  without 
proof  of  the  pro- 
ceedings. 

Party  relyhig  on 
a  statute  need  not 
produce  a  copy. 

Proof  of  hand, 
writing. 


Where  a  subtcrib- 
ing  witness  can  be 
cross-examined  to 
shew,  that  a  sum 
mentioned  in  the 
mortgage  deed, 
and  the  receipt  on 
the  back  of  it,  was 
never  advanced. 
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handwriting  is  re- 
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Paoop  BY  WlT- 
NKSS. 

A  witness  rpAising 
to  prodnee  docu- 
ments has  no  right 
to  have  tlie  qnes* 
tion  of  his  liablilty 
argued  by  counseL 

Where  a  docu- 
ment is  called  for» 
evidence  is  re- 
ceivable to  shew, 
that  the  document 
is  lawfully  out  of 
the  possession  of 
the  person  from 
whom  it  was  de- 
manded. 

The  Question  re- 
specting the  notice 
to  produce  docu- 
ments is.  whether, 
under  all  the  cir- 
cumstances,  rea- 
sonable notice  has 
been  given. 

Notice  to  pro- 
duce a  paper 
served  at  8  p.  m. 
on  the  evening 
before  the  trial 
not  too  late. 

To  ground  an  at- 
tachment against 
a  witness  for  non 
attendance,  a  ten- 
der must  bo 
proved  of  a  rea- 
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■onable  fom  to 
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muneration to  a 
wltnest. 


ADDENDA. 


The  coatf  of  an 
attorney  for  at- 
tending a  com- 
mission for  the  ex- 
amination of  wit- 
nesses will  be  left 
to  the  master. 

When  the  court 
sits  at  a  diflktrent 
place  from  that 
mentioned  in  the 
writ  of  sultpeena. 

Witness  not  bound 
to  obey  tL  subpoena 
Improperly  altered 
by  the  attorney. 

Whether  a  sut' 
pttna  has  been 
senred  in  a  proper 
time.  Is  a  question 
for  the  court. 

A  country  wltnest 
summoned  to  at- 
tend the  Preroga- 
tive Court. 

Form  of  oath  to 
be  taken  by  a 
Chinese. 

Where  devisee  on 
a  bond  of  his  tes- 
tator, is  an  Incom- 
petent witness. 

In  an  action  by  a 
landlord  against  a 
sheriff  for  not  re- 
taining a  year's 
rent  under  an 
execution  against 
his  tenant,  the 
tenant  is  a  com- 
petent witness  for 
the  plaintiff. 

Where  cross-ac- 
tions will  not  iu- 
capacitate  ser- 
vants. 

One  of  the  makers 
of  a  Joint  promis- 
sory note,  IS  a  com- 
petent witness  to 
support  a  plea  of 
payment. 

Deposition  of  a 
witness  who  is 
Jointly  interested 
with  the  defend- 
ant, may  be  read 
in  evidence,  if  the 


tendered  her  a  reasonable  ram  to  convey  her  home,  were  not  entitled  to  an  attaefanai 
against  her  for  not  obeying  the  mbpoma.  (1 ) 

[P.  1716*]  In  order  to  compel  the  attesting  witneas  to  an  agreement  of  retacBGe  li 
make  an  affidavit,  the  expenaes  attending  the  making  ity  ought  to  be  tendered.  (2) 

[P.  1716.3  The  ezpenaes  of  a  witneaa  at  Nisi  Prina  to  tranalate  and  ezplam  wuak 
recorda  of  a  public  nature,  and  to  watch  and  explain  the  reooida  produced  by  theoifiMk 
party,  and  the  expense  of  aearching  for  and  obtaining  eopiea  and  tramilatkaw  of  mk 
recorda  to  be  uaed  in  eridenoe,  will  be  allowed  on  taxation  between  party  and  party,  Ikoi^ 
the  opposite  party  haa  not  been  called  upon  to  admit  them.  (3) 

The  coata  of  the  attendance  of  an  officer  of  the  court  of  Chancery  to  produce  aSdaiii 
filed  there,  for  the  purpoae  of  uaing  them  at  a  trial  to  check  the  tesdmooy  of  tk  aae 
deponenta  at  Nisi  Frius,  will  be  allowed  on  taxation  between  party  and  party,  tfaougk  Ike 
opposite  party  haa  not  been  called  upon  to  admit  them.  (4) 

[P.  171 7.]  A  party  wishing  to  produce  the  roll  of  attomeya  in  the  court  of  CkaBirja 
evidence  on  a  trial  in  K.  B.,  applied  to  the  senior  derk  of  the  Petty  Bag  Office  to  pmoR 
an  order  from  the  master  of  the  rolls  for  their  production,  which  was  granted,  acniig 
to  the  usual  practice ;  and  the  aenior  clerk  waa  then  subpcenaed  to  produce  the  nU,W 
being  the  proper  officer :  —  It  was  held,  that  the  clerk  might  claim  for  attendance  it  de 
trial  with  such  roll,  not  the  common  remuneration  of  a  witness  appearing  oo  a  wfipB 
ducea  fecton,  but  reasonable  fees  to  a  hunger  amount,  which  were  proved  to  have  been  nsnDf 
paid  for  fifty  yearapast,  to  clerks  attending  witii  records  from  tbe  Petty  Bog  Ofi«; 
although  he  did  not,  when  subpoenaed,  inform  the  party  that  he  should  demand  ie»* 
neration  as  a  clerk  attending  under  the  order  of  the  master  of  the  rolls,  and  not  a  n 
ordinary  witness;  and  although  he  did  not  produce  the  roll  himself,  but  sent  it  byka 
clerk.  (5) 

[P.  1 7I7«]  The  court  will  not  interfere  with  the  discretion  of  the  maateras  to  the  eosi 
of  an  attorney  for  going  abroad  to  attend  a  commiaaion  for  the  examination  of  a  witBea.(S) 

[P.  1718.]  The  writ  of  nibpotna  required  the  attendance  of  the  witneas  in  Wettnniriff 
Hall,  the  Niai  Prius  aittings  behig  held,  during  term,  in  a'detaehed  building,  cdled  ihe 
Weatminster  Seariona  Houae : — It  waa  held,  that  notwithatanding  the  apparent  inewaimwT 
of  the  writ,  an  attachment  might  be  granted  for  disobedience  to  it,  by  reason  of  the  intis 
neglecting  to  appear  at  the  Nisi  Prius  court,  there  being  notices  affixed  to  the  walk  of  ik 
court  in  Westminster  Hall  directing  witnesses  to  proceed  to  the  sessions  house.  (7) 

[]P.  171 8.3  A  witness  is  not  bound  to  obey  a  tvbpana  altered  by  the  attornej  froa 
the  sittings  for  which  it  was  originally  sued  out  to  subsequent  sittings  without  ben|:» 
sealed.  Whether  a  wubpcena  has  been  served  in  a  reasonable  time  before  the  trial  is  niM 
for  the  court ;  but  aervioe  on  a  peraon  living  cloae  to  the  place  of  trial,  at  half>piil  dm 
o*c1ock  in  the  morning,  for  a  cauae  calM  on  at  two  o*cloek,  ia  not  in  aiiffident  time.  (S) 

[P.  1719*3  A  country  witneaa  summoned  to  attend  the  Plnerogative  Coui^  nd  cs* 
amined  in  chief,  and  sworn  to  attend  again  for  the  purpose  of  being  eroas-enniacia 
privileged  from  arreat  while  attending  in  town  for  the  purpose  of  giving  his  tesdnMBj.  (9) 

[P.  1720.]  **  You  ahall  tell  the  truth,  and  the  whole  truth:  the  saucer  b  cncbi 
and  if  you  do  not  tell  the  truth,  your  sotd  will  be  cracked  tike  the  saucer.* 

[P.  1727*]  In  an  action  of  debt  against  a  devisee  on  a  bond  of  his  testator,  m  viaA 
the  question  is,  whether  the  signature  of  the  testator  is  a  forgery  or  not,  a  party  efltUsi 
under  the  testator's  will,  to  an  annuity,  charged  on  his  real  estate,  is  not  a  competeoi  vil* 
ness  for  the  defendant.  (10) 

rP.  174^*]  In  an  action  against  a  sheriff  for  removing  goods  taken  unders)t.)^> 
without  paying  a  year's  rent,  which  was  due  to  the  landlord,  the  tenant  against  vhontlK 
execution  issued,  is  a  competent  witness  for  the  plaintiff.  (11) 

[  P.  1 755*  ]  Where  a  defendant  in  an  action  of  trespass  quart  tiaumm  fitgU,  his  brougi< 
a  cross-action  of  the  same  nature  for  the  same  transactions  against  the  plaintiff  aad  0 
servants,  who  were  witnesses  of  the  fact,  such  servants  are  not  tliereby  rendered  iocaB* 
petent  witnesses  for  the  plaintiff  in  the  first  action.  (12) 

[P.  1755*]  In  an  action  by  the  payee  afainst  one  of  the  makers  of  a  joint  sod  sevoa 
promissory  notes,  another  of  the  makers,  since  stat  S  &  4  Will.  c.  4S.  s.  S6n  is  a  eon* 
petent  witness  for  the  defendant  to  support  a  plea  of  payment  (IS) 

[P.  1756.]   The  deposition  of  a  witness  examined  on  interrogatories,  jointly  interested 


(1)  Newton  v.  Norland,  1  M.  &  G.  956. 

(2)  Eip.  Pike,  1  Dowl.  P.C.  N.S.  275. 
(S)  Bastardy,  Smith,  10  A.  &  £.  213. 

(4)  Ibid. 

(5)  BentaU  v.  Sydney,  ibid.  162, 163. 

(6  )  Comet  v.  Dempwy,  1  Dowl.  P.  C.  N.  S. 
422. 

(7)  Chapman  v.  Davis,  ibid.  239. 


(8)  Barher  v.  Wood,  2  M.  &  RobL  178. 

(9)  M'Donnea  v.  Gray,  1  LongieW  "^ 

Townsend  (Irish),  239. 

(10)  J?foorv.2)awef,7M.&W.S3S. 

(11)  Ready.  Tkoytt,9C.&V.Sl5. 

(12)  GiOespie  v.  Cumminff,  1  Locgwft 
Townsend  (Irish).  181. 

(13)  RusseU  V.  Blake,  2  M.  &  G.  S74. 
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v^ith  the  defendant,  may  be  read  in  evidenee  for  the  defendant,  the  name  of  the  deponent 
beinji^  indorsed  on  the  record  under  stat.  3  &  4  Wil].  4.  c.  4S.  s.  27.  (1) 

L^«  1758*3  In  trespass  for  distraining  on  the  plaintiflT;  it  was  pleaded,  that  W.  held  the 
prexniaes  as  tenant  to  the  defendants,  at  a  rent  of  10^.,  and  distress  for  such  rent ;  to  which 
nom  itnuit  was  replied.  The  case  opened  for  the  plaintiff  at  the  trial  was,  that  W.  was  seised 
in  fee,  and  that  the  plaintiff  held  the  premises  of  him  at  a  rent  of  32.:— It  was  held,  that  W.'s 
ivife  was  not  a  competent  witness  for  the  plaintiff  to  prove  those  facts,  because,  in  the  event 
of  a  Terdict  for  the  defendants,  W.  would  be  liable  over  to  the  plaintiff;  and  that  the  in- 
competency being  independent  of  any  use  that  might  be  made  of  the  verdict,  was  not  re- 
moved by  Stat  3  &  4  Will  4.  c  42.  s.  26.  (2) 

L^«  1763*3  Where  an  instrument  is  called  for  at  a  trial,  and  not  produced,  the  attorney 
of  the  party  required  to  produce  it  may  be  asked,  whether  he  (the  attorney)  has  it  in  his 
possession,  the  object  of  such  question  being  merely  to  let  in  secondary  evidence  of  the 
contents  of  the  instrument.  (3) 

[P*  1766.3  Affidavits  of  jurors  as  to  what  took  place  in  open  court  on  the  delivery  of 
their  verdict  are  receivable.  (4) 

L  P*  1 769. 3  The  judge  at  Nisi  Prius  is  a  judge  of  fact,  as  well  as  of  law,  on  a  question  of 
the  competency  of  a  witness  arising  on  the  voire  ilire ;  but  his  opinion  on  the  facts  is  sub- 
je<ct  to  review  in  the  court  above,  which  wi]l  uphold  his  opinion,  if  the  evidence  of  disqua- 
lification be  ambiguous,  and  that  the  testimony  of  the  witness  was  received.  (5) 

(_P.  177 1*3  A  witness  called  under  a  mistake  of  counsel  as  to  his  being  able  to  speak 
to  a  transaction,  is  not  liable  to  cross-examination  though  sworn,  if  the  mistake  be  dis- 
covered before  the  question  be  put.  (6) 

QP.  177s.  I  The  counsel  calling  a  witness  who  gives  adverse  testimony  cannot,  on  re- 
examination, ask  whether  the  witness  had  not  g^ven  a  different  account  to  the  attorney.  (7) 

[P.  1 779*3  The  construction  of  the  speciBcation  of  a  patent  belongs  to  the  court,  and 
not  to  the  jury.  (8) 

[P.  1 784*3  The  plaintiff  is  to  prove  his  case  to  the  satisfaction  of  the  jury ;  and  if  he 
leave  it  doubtful,  either  from  the  circumstances  which  surround  it,  or  fh>m  the  character 
of  his  witness,  the  defendant  is  entitled  to  the  verdict.  (9)  A  witness  cannot  be  called  to 
contradict  another  with  respect  to  a  statement  suggested  to  have  been  made,  if  there  be 
not  an  express  denial  by  the  party  who  is  supposed  to  have  made  it  of  his  having  done 
so.  (10) 

[P.  1793*3  A  judge  at  Nisi  Prius  is  bound  to  accept  a  plea  puii  darrein  conHnvamce, 
even  after  the  jury  are  sworn,  provided  it  be  tendered  in  due  form,  and  accompanied  with 
the  proper  affidavit ;  but  it  seems,  that  such  affidavit  is  unnecessary,  where  the  subject-matter 
of  the  plea  arises  in  the  presence  of  the  judge.  (11) 

[P*  1799*3  In  anvmptU  by  the  holder  against  the  acceptor  of  a  bill  of  exchange,  the 
declaration  stated,  that  the  drawer  indorsed  to  the  plaintiff;  the  defendant  pleaded,  that  the 
bill  was  drawn  and  accepted  for  his  accommodation,  and  handed  to  the  drawer,  that  he 
might  get  it  discounted ;  that  the  drawer  indorsed  it  in  blank,  and  delivered  it  to  one  A. 
to  get  it  discounted,  who,  against  good  faith,  delivered  it  to  the  plaintiff,  for  a  purpose  un- 
known to  the  defendant ;  of  all  which  facts  the  plaintiff  had  notice :  —  It  was  held,  that  on 
this  state  of  the  pleadings,  the  defendant  must  begin.  (12) 

[  P*  1799*3  To  an  action  by  a  tliird  indorsee  against  the  maker  of  a  promissory  note,  the 
defendant  pleaded  that,  while  the  note  was  in  the  hands  of  the  second  indorsee,  an  order  of 
nisi  prius  was  made,  that  his  claim  thereon  be  referred  to  arbitration ;  that  after  the  nnaking 
of  the  order,  and  before  any  award,  he,  in  violation  of  good  faith,  and  in  fraud  of  such  order, 
delivered  the  note  to  the  plaintiff,  who  took  it  with  full  knowledge  of  the  premises ;  and  the 
replication  traversed  the  knowledge  of  the  plaintiff:  — It  was  held,  that,  upon  these  pleadings, 
the  defendant  was  bound  to  begin  and  shew  the  plaintiffs  knowledge  of  the  alleged  fraud.(l  3) 
But  it  is  questionable,  Whether  material  allegations  not  traversed  are  to  be  taken  as  ad'- 
mitted  for  all  purposes  of  the  cause  ?  ( 1 4) 

[P.  1799*3  If  in  an  action  on  a  life  policy  the  defendants  plead,  that  at  the  time  of  the 
declaration  of  health  and  of  the  making  the  policy,  the  habits  of  the  person  whose  life  was 
insured  were  immoderate  and  intemperate,  and  that  he  was  addicted  to  excessive  drinking ; 
to  which  it  is  replied,  that  his  habits  were  moderate  and  temperate,  and  not  immoderate 
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Where  an  instru- 
ment is  called  for 
at  the  trial,  the 
attorney  of  the 
party  required 
to  produce  it  may 
be  asked,  whether 
he  has  it  in  his 
possession. 

Affidavits  of  jurors' 
as  to  what  took 
place  in  open 
court  are  receiv- 
able. 

Judge  at  Nisi 
Prius,  is  a  judge  of 
fkct,  as  well  as  of 
law,  on  a  question 
respecting  the 
competency  of  a 
witness  arising  on 
the  voire  dire. 

A  witness  called 
under  a  mistake  of 
counsel,  is  not  lia- 
ble to  crots-eza* 
mination. 

Counsel  calling  a 
witness,  who  givM 
adverse  testimony, 
cannot  be  asked, 
whether  he  gave  a 
diflbrent  account. 

Construction  of 
the  specification  of 
a  patent  belongs 
to  the  court. 

A  witness  cannot . 
be  called  to  con- 
tradict another, 
unless  there  be  an 
express  denial  by 
the  party  who  is    ' 
supnosea  to  have 
made  it. 

DnfURasa  to 

EVIDBNCK. 

A  Judge  at  Nisi 
Prins  must  accept 
a  plea  ftuis  dar- 
rein etmdnuaneet 
even  after  the  Jury 
are  sworn. 

Right  to  bigim 
amd  reply. 

Where  in  an  ac-  ; 
tion  by  holder  v. 
acceptor  of  a  bill 
of  exchange,  the 
right  to  begin  be- 
longs to  the 
defendant. 

Where  in  an  ac- 
tion by  third  in- 
dorsee aninst  the 
maker  of  a  pro- 
missory note,  the 
defendant  is  bound 
to  begin  and  shew 
the  plaintifT's 
knowledge  of  the 
alleged  fraud. 

If  there  be  an  af- 
firmative on  twth 
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lidcf ,  tiM  iklaintur 
hflf  a  right  to 
begin. 

Where  plaintiff  oo 
an  luoe  from  the 
court  of  Chancer  J, 
has  a  right  to 
begin. 

Where  there  are 
cro«»-dtftnurrers, 
the  plaintiff's 
counsel  has  the 
right  to  begin. 

Where  oo  tho 
trini  of  an  issue 
from  the  court  of 
Chancerr,  the 
plaintiff  has  a  ge* 
neral  reply  on  all 
the  parties. 

Where  the  plain, 
tiff  has  a  right  to 
begin  in  covenant. 


Where  the  defen- 
dant is  entitled  to 
begin  on  a  policy 
of  insurance. 


AHINOMUm  AT 

Nisi  PaiDs. 

Amendment  un- 
der stat.  9  Geo.  4. 
C.  15. 


Amendment  of 
record,  in  libel. 


In  cases  of  doubt, 
the  judge  will  al* 
low  amendments  v 
under  stat.  S  ft  4 
Will.  4.  c.  48  s.  99. 

**  CfOTemmeot  an- 
liuity"  maybeal. 
tered  to  "go- 
▼emment  secu* 
rity." 


and  intemperate^  end  thet  be  was  not  addicted  to  eieeanve  drinkiag ;  (be  plaiatiff  bub 
right  to  begin,  because  there  b  an  alBrdiative  on  both  eide&.  (1) 

[P.  1799*]  OnanianiefronitbeoourtofCbanoerjtotrywhether  A.  B.  vaaitacahii 
time  of  sound  mind,  the  plaintiff  affirmiqg  the  eoundnoa  is  entitled  to  begin;  and  uposa^ 
issues  it  will  be  presumed,  tbat  the  party  oidcied  to  be  the  plaintiff  vas  intended  to  b^  (i) 

[P.  1799.]  Where  there  are  cfoss-derourvera,  the  plaintiffii  eoanssl  hesthso^M 
begin,  and  may  go  into  the  whole  of  the  case.  (S) 

[P.  1799.]  On  the  trial  of  an  issue  directed  by  the  court  of  Chancery  to  try,  vMh 
the  plaintiff  was  the  next  of  kin  of  J.  S.  (with  the  usual  order  fiir  indoningsDyfsy 
matter  on  the  record),  one  defendant,  A.  B.>  claimed  to  be  as  nearly  related  to  J.  &  ■  At 
plaintiff  was ;  the  other  defendant,  C  D.,  set  up  a  claim  inconsistent  with  thecsiskik 
of  the  plaintiff  and  A.  B. :  —  It  was  held,  that  at  the  eloee  of  thepkintirieitt,  dA 
should  not  only  open  but  prove  his  case,  and  that  then  A.  B.  should  do  the  lik^it 
plaintiff  having  the  general  reply  on  both.  (4) 

[P.  1801.]  In  an  action  of  covenant,  the  declaration  stated,  that  the  dtftndsiii csw- 
nanted  to  occupy  demised  premises  in  a  proper  manner,  and  to  keep  them  in  re|Min  ^ 
that  the  defendant  did  not  occupy  in  a  proper  manner,  mad  did  not  keep  the  pKH» 
in  repair ;  to  which  it  was  pleaded,  that  the  defendant  did  oeenpy  in  a  proper  noina.  a' 
did  keep  the  premises  in  repair :  —  It  was  held,  that,  on  theoe  issuer  the  plaintiff  bsd  At 
right  to  begin.  (5) 

_P.  180L]  In  Pok  ▼.  RogerM  (6),  a  declaration  (which  was  lor  a  policy  of  iBanw) 
al  eged,  that  the  same  was  effected  in  pursuance  of  a  declaration  by  the  plaintiff,  aieniii^ 
amongst  other  things,  that  the  party  whose  life  was  insiured»  was  not  aoeustomed  to  *J 
habits  prejudicial  to  health,  and  was  in  a  sound  state  of  health ;  and  that  the  pp&y « 
to  be  void  in  case  of  misrepresentation  ;  it  was  pleaded,  Ist,  that  the  party  was  auuiw 
to  habits- prejudicial  to  health,  to  wit,  of  drunkenness ;  2d,  that  the  party  was  in  a  hdmi 
unsound  state  of  health ;  to  which  de  injurid  was  replied :  —  It  was  hdd,  tbat  the  ^ 
fendant  was  entitled  to  begin. 

[P.  1807.]  A  declaration  stating,  «<that  in  consideration  that  A.  had,  at  the  nqse^^ 
B.,  advanced  24/.  to  C,  and  that  A.  would  advance  to  C.  the  further  sums  of  22.  pervtd 
for  so  long  a  period  as  C.  should  require,  and  also  such  other  sums  of  money  ss  C  Asm. 
from  time  to  time  require;  B.  promised  to  repay  him  as  well  the  24il.  as  tbefuitfav  M" 
2/.  per  week,  and  such  other  sums  as  A.  should  lend  and  advance  to  C.  asaforcsttd/'aait 
supported  by  a  letter  in  which  B.  writes  to  A.,  **  I  beg  that  you  will  oootinne  to  sdi«K 
the  sum  of  2/.  per  week  to  C. ;  and  I  hereby  engage  to  repay  you  aO  moneys  yoo  imyi^ 
vance'to  him,  in  addition  to  the  24f.,  which  you  have  already  let  him  faa;ve  at  ny  RqoeA 
But  the  variance  may  be  amended  by  the  judge  at  the  trud,  under  stat.  9  Geo.  4.  e.  lit 
if  not  under  stat.  S  &  4  Will.  4.  c  42.  s.  23.;  where^  upon  such  an  amendment  bdag  M^ 
the  defendant  submits  to  pay  the  sums  recoverable  under  the  amended  declantioa,  ke«i& 
be  entitled  to  his  costs  from  the  time  at  which  he  might  have  paid  the  money  iilsasi^; 
but  if  he  contest  the  plaintiff*s  right  to  recover  any  thin^  and  feils,  he  will  be  entitled  *lf 
to  the  costs  occasioned  by  the  misdescription  of  the  contract.  (7) 

[P.  1 808.  ]  Where  in  an  action  for  a  libel  the  declaration  stated,  that  the  defendnt  f^ 
lished  a  libel,  **  contained  in,  and  being  an  article,  in  a  certain  weekly  printed  pubficstaas* 
paper  called  the  Paul  Pry  ;*'  and  at  the  trial  it  was  proved,  that  the  defendant  gave  a  piM^ 
slip  of  paper,  which  appeared  to  have  been  cut  from  the  Paul  Fly,  to  sevoal  pcM^ 
them  to  read,  and  that  they  read  it :  —  It  was  held,  that  the  judge  at  the  txisl  nil^ 
properly  allow  the  record  to  be  amended  by  striking  out  the  above-nMntknied  alkiiW 
that  the  libel  was  contained  in,  and  was  an  article  in,  the  Paul  Pty.  (8) 

[P.  1809.^  In  cases  of  doubt  the  judge  at  the  trial  will  allow  amendments  oader  tf* 
S  &  4  Will.  4.  c.  42.  s.  2S.,  because  that  section  provides  a  remedy,  if  the  judge  aBov* 
amendment  which  ought  not  to  be  made,  but  gives  no  remedy  in  any  case  in  vbiA^ 
judge  has  refused  to  allow  an  amendment  (9) 

[P.  1809.]  Where  in  the  declaration  it  was  alleged,  that  the  defendant  was  rctuac^  ^ 
the  plaintiff  to  lay  out  a  certain  sum  of  money  for  the  purchase  of  a  government  **  sBSUiy* 
for  the  term  of  his  life,  and  the  breach  stated,  was  the  investment  of  the  nnooey  with  a  pa> 
yate  company ;  and  the  defendant  pleaded,  that  he  did  not  receive  the  money  for  the  puipM 
alleged  ;  and  proof  was  given  at  the  trial  of  the  employment  of  the  defefidant  to  lay  out  At 
money  in  the  government  **  security  :** —  It  was  held,  that  it  was  an  amendable — '"^ 
within  stat  S  &  4  Will.  4.  c  42.  s.  23.  (10) 


( 1 )  Craig  v.  J^eaa,  1  C.-&  Marsh.  43.,  vide 
etiam  Ratelins  (Knt.)  v.  Dednfrough,  2  M. 
&  Rob.  328. 

(2)  Frank  v.  Frank,  2  M.  &  Rob.  314. 

(3)  Pim$  V.  JbAaslDn,  1  Crawford  &  Diz 
(Irish),  77. 

(4)  Phillips  V.  mUettt,  2  M.  &  Rob.  319. 
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Schools)  V.  SotdamdM,  9  C  &  P.  734. 
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IT,  1809.  J  The  plaintifl^  a  journeyman  carpenter,  sued  his  master  on  the  custom  of  the 
trade,  by  which  the  master,  when  the  journeyman  is  sent  to  work  in  the  country,  has  to  pay 
the  ooaoh  five  of  the  man  baelc  to  London,  and  also  the  back  carriage  of  his  tools.  It  ap- 
peared that  this  cuatom  did  not  apply  where  the  man,  while  in  the  eountry,  was  dismissed  for 
miaconduet,  or  dismissed  himself.  The  declaration  was  founded  on  a  supposed  general 
custom  without  these  eiceptions ;  but  the  judge  at  Nisi  Frius  allowed  the  declaration  to  be 
amended  by  inserting  these  exceptions,  and  adding  avermentSv  that  the  plaintiff  was  not  di^ 
nussed  for  causey  and  did  not  dismiss  himself,  the  .plaintiff  paying  the  costs  occasioned  by 
this  amendment  (1) 

\_r,  I8O9.3  "^o  ^  declaration  on  a  promissory  note  for  S50/.  nude  by  the  defendant,  dated 
tbe  9th  of  November,  1838,  payable  to  the  plaintiffs,  or  their  order,  on  demand;  it  was 
pleaded,  that  the  defendant  did  not  make  the  note.  The  proof  at  the  trial  was  of  a  joint 
and  several  promissory  note  for  250^,  made  by  tbe  defendant  and  his  wife,  dated  the  6th 
of  November,  1837,  payable  twelve  months  after  date;  but  there  was  no  proof  of  any  other 
note  between  the  parties :  —  It  was  held,  that  this  was  a  variance  properly  amended  at 
Nisi  Prius  under  stat.  3  &  4  Will.  4.  c.  42.  s.  23.  (2) 

L^*  1809.3  Where  a  declantion  in  ejectment  omitted  the  year  of  the  demise;  and  at  the 
trial,  the  plaintiff  having  proved  his  title,  the  judge  amended  the  record  accordingly :  — 
It  was  he]d»  that  though  this  was  not  a  variance  amendable  under  stat.  3  &  4  WilL  4.  c.  42. 
s.  23.,  yet,  as  the  plaintiff  had  succeeded  in  proving  his  title,  the  omission  was  no  ground 
of  nonsuit ;  and  it  also  seems,  that  the  omission  would  have  been  no  ground  for  arresting 
the  judgment (3) 

Lx  .  1809<3  Where,  in  auun^mt,  the  promise  of  the  defendant  is  alleged  to  have  been 
made  in  consideration  of  a  certain  service  to  be  performed  by  tbe  plaintiff  amongst  other 
tilings,  the  omission  to  specify  the  other  branches  of  the  consideration  included  under  the 
tenn  "  other  things**  is  no  ground  of  nonsuit,  unless,  upon  the  production  of  the  agreement, 
in  which  such  other  branches  of  the  consideration  are  specified,  they  appear  to  contain 
niatter  in  the  nature  of  a  condition  precedent ;  and,  supposing  the  omission  to  be  material, 
it  is  a  variance,  and  as  such  amendable  within  the  statutes  allowing  amendments  at  Nisi 
Prius.(4) 

[^P.  1810.  J  Where  a  plaintiff  liaving  obtained  a  verdict  on  a  writ  of  trial,  the  defendant 
obtained  a  rule  to  set  aside  the  proceedings,  on  the  grounds,  that  tlie  date  of  the  writ  of 
summons  did  not  appear  in  the  writ  of  trial ;  that  the  issue  did  not  recite  the  writ  of  sum- 
mons or  award  of  venire  j  that  the  award  of  venire  in  tbe  writ  of  trial  stated  the  debt  to  be 
above  20^;  that  the  writ  of  trial  did  not  recite  when  and  out  of  what  court  it  issued ;  that 
tbe  writ  of  trial  bore  no  date; — the  court  discharged  the  rule,  and  ordered  tlie  issue  and 
record  to  be  amended,  and  the  plaintiff  to  pay  the  costs  of  the  application.  (.5) 

L' *  I8IO.3  If  in  auumpeit  the  allegation  of  the  promise  bo  intended  only  as  a  state- 
ment of  the  legal  effect  of  a  charter-party,  the  judge  has  power  under  stat  3  &  4  WilL  4. 
c.  42.  s.  23.,  to  amend  by  either  striking  out  the  allegation,  or  substituting  a  correct  state* 
meiit  of  tbe  legal  effect  (6)  ' 

[,P.  18 10.3  A  declaration  in  oMiospstV  stated,  that  in  consideration  that  the  plaintiff 
would  employ  the  defendant  to  build  on  acertun  plot  of  ground  a  room,  booth,  or  building, 
and  to  fit  it  up  according  to  certain  plans  agreed  upon,  for  the  sum  of  2(V. ;  the  defendant 
promised  to  erect  the  same  by  the  28th  c?  June,  1838;  the  defendant  pleaded  non  at' 
9tanp»ity  and  that  the  agreement  was  rescinded.  The  contract  proved  was,  that  the  de« 
fendant  should  place  upon  a  plot  of  ground,  hired  for  the  purpose  by  the  plaintiff,  certain 
seats  and  tables  to  be  completed  four  or  five  days  before  the  28th  of  June  1838  (the  day 
of  the  coronation)  for  25/..  and  it  did  not  appear  that  there  were  any  plana  agreed  upon. 
The  judge  at  the  trial  having  directed  the  declaration  to  be  amended  in  conformity  with 
the  contract  proved,  the  court  refused  a  new  trial  (7) ;  Mr.  Baron  Alderson  observing,  **  I 
think  this  is  a  case  fidling  exactly  witliin  the  act  of  parliament.  The  parties  came  to 
try  two  things ;  first,  whether  there  was  a  contract  at  all ;  secondly^  whether  it  had  been 
rescinded;  and  not  to  try  the  particular  nature  or  terms  of  the  contract  If  this  amend- 
ment  were  not  allowed,  it  would  be  directly  contrary  to  the  meaning  and  spirit  of  the  act 
The  defendant  has  clearly  not  been  prejudiced  in  his  defence  thereby,  for  after  the  amend- 
ment was  allowed,  he  called  witnesses  to  prove,  that  there  was  no  contract  at  all,  or  if 
there  was,  that  it  had  been  rescinded  by  consent** 

[]P.  1810.]  Where  the  agreement  was  between  the  defendant  and  two  others  of  the 
one  part,  and  the  plaintiff  of  the  other,  and  executed  only  by  the  pbintiffand  dirfeodant,  the 
declaration  described  it  as  an  agreement  between  plaintiff  and  defendant :  «-  It  was  held. 


Declaration 
founded  on  a  sup- 
posed general 
custom,  without 
stating  certain 
eaceptiooi. 


Promissory  note 
declared  upon  as  a 
single  note,  but 

Kroof  given  of  its 
eing  a  Joint  note* 


Where  a  declara- 
tion In  ejectment 
omitted  the  year 
of  the  demise. 


Where  the  pro- 
mise is  alleged  to 
have  been  made  in 
consideration  (tf 
certain  senrioe  to 
be  performed  by 
tbe  plaintiff 
amongst  **  other 
things." 


Where  the  date  of 
the  writ  of  sum> 
mons  does  not 
appear  on  the  writ 
of  trial. 


Where  the  alle- 
gation of  the  pro- 
mise is  intended 
only  as  a  state- 
ment of  the  l^al 
eCfiKt  of  the  in- 
strument. 

Variance  between 
the  declaration 
and  evidence  re- 
lative to  the  time 
at  which  a  con- 
tract was  to  be 
performed.^ 


Judgment  of  Mr. 
Baron  Alderson  In 
Wuri  V.  Peartom. 


Parties  to  an 
agreement  Impro-  < 
perly  described. 


( 1 )  Read  v.  Dunemere,  9  C.  &  P.  588; 

(2)  Beeketi  v.  Dmittm,  7  M.  &  W.  157. 

(3)  Doe  d.  Barton  v.  Heather,  1  DowL 
P.  C.  N.  S.  64. 

(4)  Cfark  V.  Uorrdl,  I  M.  &  G.  841. 


(5)  Emery  v.  Howard,  1  Dowl.  P.C  N.S. 
426. 

(6)  fnuiurin  V.  Scheer,  8  A.  &  £.  301. 

(7)  ffard  v.  Pearton,  5  M.  &  W.  17. 
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iDMCorata  ttate- 
meotofan  tgre^ 
BMmt  of  referaoott 
rafpectlnc  oolta. 


Amendment  of 
Nisi  Prius  record 
must  be  made 
daring  the  trial 
and  before  Ter* 
diet. 

Where  evidence 
inadmluible  to 
•hew,  that  words 
were  omitted  br 
mistake  from  a  bill 
of  exchange. 

Where  variance 
between  contract 
declared  upon, 
and  that  proved, 
ground  of  nonsuit. 


PosTpoMiif  CNT  or 

TftlAL. 

Where  the  issue 
omits  the  dote  of 
the  writ  of  sum- 
moni,but  the  date 
Is  correctlv  in- 
serted in  tne  writ 
of  trial. 

Trb  Vbroict. 

W^here  a  prescrip- 
tion set  up  on  be- 
half of  the  crown, 
is  subject  to  a  lia- 
bility, and  which 
forms  only  one 
prescription. 


Entry  of  verdict 
where  the  iMue  la 
divisible. 


Where,  if  a  verdict 
pass  for  the  plain- 
tiff,  a  nolie  prth- 
sequi  should  be 
entered,  as  to  the 
count  upon  an 
aoeouot  stated. 


ADDENDA. 

that  thit  was  a  T«riance  which  s  judge  or  the  court  had  power  to  amend  under  lAiL  8  &4 
Will.  4.  c.  42.  8.  23.(1) 

[P.  1810.]  Where  the  deeUration  on  an  agreement  of  referenee  ilated,  that  the  cob 
of  the  reference  and  the  award  were  to  abide  the  event ;  but  at  the  trial  it  appemd, 
that  the  agreement  alio  provided  for  the  eoirta  of  making  the  agreemait  a  ndeof  «Mrt: 
—  It  was  held,  first,  that  this  was  a  Tarianee ;  aeeondl j,  that  it  was  «  varinet  vftssh 
-might  be  amended  under  stat.  3  &  4  Will.  4.  e.  42.  a.  23.  (S) 

£P.  1810.]  An  amendment  of  the  Nisi  Prins  record  under  atat  3  &  4  WiH  1  eft 
s.  23.  mutt  be  made  during  the  trial  aqd  before  TCidiet,  and  the  judge  caoBot  giie  the 
party  power  to  amend  on  a  future  day.  (3) 

[P.  1810.]  Where  a  bill  of  exchange  was  expressed  in  figures  to  be  drawn  farStit, 
in  words,  for  two  hundred  pounds,  value  recdved,  with  a  stamp  applicable  to  the  hither 
amount :  —  It  was  held,  that  evidence  to  shew  that  the  words  **  aiid  fiirty-five*  hd  bn 
omitted  by  mistake,  was  not  admissible.  (4) 

[P.  1810.]  In  B€eeh  v.  Wkit»(5)  the  declaration  stated,  that,  by  written  syuiBSl, 
the  plaintiff  agreed  to  let  and  defendant  to  take  the  fiun  of  L.  at  a  certain  yoriTivl, 
and  that  the  plaintiff  undertook  to  put  the  premises  in  repair  within  twelve  maat&m,ika 
which  time  the  defendant  undertook  to  keep  them  repaired.  It  was  averred,  that  the  pkiuif 
repaired  within  the  twelve  months,  and  demised  to  the  defendant  on  the  tenn  tfticaii 
and  that  he  became  tenant  and  occupied,  but  did  not  keep  the  property  in  repsir;  to  iM 
non  oMsmnpsU,  and  that  defendant  did  not  become  tenant  or  occupy  on  the  tmns  is  ibe 
declaration  mentioned,  were  pleaded.  The  agreement  produced  at  the  trial  was  to  let  ai 
take  as  above,  and  that  <A«  plaintiff  thouU  hep  the  huUMnga  iu9urtd  in  6O0L  (^Mm 
repaying  the  premiums),  and  should  rebuild  them  in  case  of  fire ;  and  that  the  plaHif 
should  repair  within  twelve  numths,  and  that  the  defendant  should  afterwards  keep  them  a 
repair,  as  above  stated :  —  It  was  held,  that  the  variance  between  the  cootrset  dedsredi^ai. 
and  that  proved,  was  a  ground  of  nonsuit. 

[[P.  1816.^  Where  the  issue  omitted  the  date  of  the  writ  of  summons,  but  the  dak  «■ 
correct)  y  inserted  in  the  writ  of  trial,  and  the  defendant  attended  at  the  trial,  and  pnWri 
against  the  proceedings,  and  a  verdict  was  found  fat  the  plaintiff,  the  court  refiised  to « 
aside  the  writ  of  trial  on  the  ground,  that  the  objection  should  have  been  taken  on  Ae 
issue.  (6) 

t.  .  .*J.  '^^  *  declaration  in  trespass  for  breaking  and  entering  the  doaatt^ 
plaintiff, .  digging  mines,  and  carrying  away  minerals,  and  damaging  the  surfeoe  toil.  Ai 
defendant  pleaded,  amongst  other  pleas,  a  plea  juatiiying  under  a  prescription  in  the  ow 
of  the  crown,  in  right  of  the  duchy  of  Lancaster,  to  enter  upon  the  land  tat  the  pstpv 
of  mining,  doing  no  more  damage  than  was  necessary  for  that  purpose ;  and  slao  i  pb 
setting  up  the  same  right,  subject  to  the  payment  of  compensation,  and  allowing  a  tcafatf 
contipensation.  At  the  trial,  the  right  of  the  crown  to  enter  and  mine  was  proved,  ssdtk 
plaintiff's  property  in  the  surface  soil  was  also  established;  but  there  was  no  erideatttt 
shew  any  right  of  entry  in  the  crown,  which  was  not  subject  to  compensation ;  and  the  jajf 
found  tliat  sufficient  compensation  had  been  tendered :  —  It  was  held,  upon  motion  to  eritf 
the  verdict,  that  the  prescription  set  up  on  behalf  of  the  crown,  was  suliject  to  the  lidi^ 
to  make  compensation,  and  with  that  liability  formed  only  one  prescription,  sod  thittl«c 
being  a  failure  of  proof  of  the  prescription  set  out  in  the  first  named  plea»  the  pUintiff «« 
entitled  to  have  the  verdict  entered  for  him  on  that  pica.  (7) 

[P.  1818.]  In  trover  for  waggons,  wheel-barrows,  iron  rails,  &c.,  a  Tcrdiet  «■ 
given  for  the  pliuntiflfs  at  the  trial  fur  iS50L  ;  but  afterwards,  on  the  argument  of  aipcad 
case,  was  reduced,  by  consent,  to  60OL  ;  and  the  following  rule  was  drawn  up  — *lt  ■ 
ordered  by  consent,  that  the  verdict  found  for  the  plaintiff  on  the  trial  of  this  f"^ 
reduced  to  the  sum  of  600/.,  and  that  as  to  the  residue  of  the  claim,  the  verdict  be  cbIoh 
for  the  defendants :  **  —  It  was  held,  that  this  was  the  proper  course,  the  isne  beiof  ^ 
visible,  and  that  the  plaintiffs  were  not  entitled  to  have  the  verdict  entered  geaenlly  kt 
them,  but  that  the  defendants  were  entitled  to  a  verdict  and  to  their  costs,  as  to  so  maehsi 
the  cause  of  action  as  they  had  succeeded  on.  (8) 

^P.  1818.]  I^  in  ostampn/ on  a  bill  of  exchange  by  indorsee  against  sooepUr,  viA 
a  count  upon  an  account  stated,  the  defendant  plead  to  the  first  count,  that  he  ^^ 
accept,  and  do  not  plead  to  the  second  count,  and  the  award  of  vemirw  be  ia  the  vsm 
form  to  try,  the  judge  at  Nisi  Prius  will  try  the  issue  joined  ;  and  if  a  verdict  pan  far  tk 
plaintiff}  a  noUs  protequi  should  be  entered  as  to  the  count  upon  an  account  stated.  (9) 


(1 )  Boyt  V.  AneeO,  S  Bing.  N.  C.  390. 

(2)  Duckworth  V.  ffarrUon,  5  M.  &  W. 
427. 

(3)  BroMhier  r,  JaekaoH,  6  "ibid.  549.    Doe 
d.  Bennett  v.  Long^  9  C.  &  P.  773. 

(4)  Saunderaou  v.  Pfper,  5  Bing.  N.  C 
425. 

(5)  12  A.  &  £.  668. 


(6)  Coote  V.  Neumepem,  1  DowL  PC 

M.  S.  429. 

(7)  PcKid^  V.  Torresler,  ibid.  587. 

(8)  IVimami  V.   Grmt  Wettan  A*»y 
Camp,  8  M.  &  W.  856. 

(9)  hucUe    V.  Gompertz,   1  C  &  M** 


ADDENDA. 


2981 


•  [.P.  181 9*3  Wliere  a  party  complains  of  an  erroneous  entry  of  the  xerdict  on  the  potteOf 
the  proper  course  is  to  apply  to  the  judge  who  tried  the  cause  to  amend  the  entry  by  his 
notes.  But  where  that  course  has  been  taken,  and  the  judge  has  refused  to  make  an  order, 
the  court  will  not  interfere.  (1 ) 

L^*  ^^l^'D  A  Terdiot  in  a  civil  action  cannot  be  given  in  evidence  by  the  mere  produc- 
tion of  the  po§Ua  ;  but  the  judgment  must  be  produced.  (S) 

L  P*  1 81 9*3  On  a  motion  lor  a  new  trial,  counsel  cannot  present  a  point,  which  does  not 
appear  by  the  judge's  notes  to  have  been  rused  at  the  trial  (S) 

[P*  1819*3  ^  1^  application  for  a  new  trial,  on  the  ground,  that  the  verdict  was  en- 
tered by  mistake,  the  court  received  the  affidavit  of  a  juryman  as  to  what  occurred  in  open 
court  on  delivery  of  the  verdict.  (4) 

L  P*  ^  820.  J  A  misstatement  by  one  of  tlie  plaintiff's  witnesses,  on  a  matter  foreign  to  the 
question  at  issue  between  the  parties,  is  no  ground  for  a  new  trial.  (5) 

lP*  1820*3  1°  1^  action  of  detinue  to  recover  possession  of  a  boat,  to  which,  there  was 
a  plea  of  not  possessed,  the  plaintiff  called  a  witness  to  prove  his  possession,  who  turned 
out  to  be  bis  partner :  -»  It  was  held,  that  no  objection  having  been  raised  at  tlie  trial  to 
the  admiasion  of  his  evidence,  the  court  would  not  interpoee  on  motion,  and  grant  a  new 
trid.(6) 

L'^*  lo20*3  It  1"  i^o  ground  for  setting  aside  a  verdict,  that  the  jury  have  given  only  a 
shilling  damages,  under  a  mistaken  impression  that  it  would  carry  costs.  (7) 

[P.  1 824.3  ^here  a  judge  at  Nisi  Priushas  granted  a  certificate  for  speedy  execution, 
under  staL  1  Will.  4.  c.  7.  s.  2.,  and  final  judgment  has  been  signed  acconiingly,  the 
judge  has  no  power  afterwards  to  order  a  stay  of  proceedings.  (H) 


EXECUTORS  AND  ADMINISTRATORS. 

[P*  1842*3  Where  a  testator  devised  among  his  children  (naming  them)  one  half  of  his 
property  at  his  decease,  whether  in  houses,  lands,  or  other  effects,  to  l)e  equally  divided  among 
them  and  their  heirs,  according  to  the  judgment  of  his  executors,  whom  he  empowered  to 
sell  or  dispose  of  the  whole  or  any  part,  according  to  their  opinion,  fur  the  benefit  of  his 
children,  as  they  severally  arrived  at  the  age  of  twenty-five,  and  not  liefore,  unless  his  exe- 
cutors thought  it  prudent  to  divide  it  before ;  and  the  testator  then  gave  the  remaining 
hair  of  his  property  to  his  wife  for  her  life,  and  to  leave  it  at  her  death  by  her  will  among 
his  children ;  but  if  she  made  no  will,  then  to  be  equally  divided  among  his  children  and 
their  heirs  :  —  It  was  held,  that  the  power  of  sale  given  to  the  executors  extended  only  to 
the  moiety  first  devised  among  the  children  and  their  heirs.  (9) 

[P*  184'9.3  ^^  administrator  promised  to  pay  a  simple  contract  creditor  of  the  intes- 
tatc  the  amount  of  his  debt  **  out  of  the  first  assets  that  came  into  his  hands ;  **  —  It  was 
held,  that  the  administrator,  on  assets  coming  into  his  hands,  was  entitled  to  retain  for  the 
satisfaction  of  an  outstanding  judgment,  and  that  the  above  promise  ought  to  be  construed 
to  refer  to  the  first  assets  properly  applicable  to  the  discharge  of  the  simple  contract 
debt  (10) 

[P.  1882.3  In  debt  on  an  administration  bond,  judgment  by  default  having  been  suf- 
fered and  breaches  assigned  pursuant  to  stat.  8  &  9  Will.  S.  c.  1 1,  s.  8.,  the  court  allowed 
the  writ  of  inquiry  to  be  executed  before  the  chief  justice,  notwithstanding  stat.  3  &  4 
Will.  4.  c  42.  s.  16.,  but  only  granted  a  rule  nisi  in  the  first  instance.  (11) 

CP»  1885*3  ^^  BBiott  V.  Kemp  (12)  it  appeared,  that  L.  was  possessed  of  furniture  and 
other  property,  and  on  his  dying  intestate,  in  1 827»  the  furniture  was  removed  by  his 
widow  to  another  house,  in  which  she  resided,  until  her  death  in  1 888,  with  her  daughter 
£.,  and  continued  during  that  period  to  use  the  furniture.  In  October,  1829,  the  widow 
caused  the  furniture  to  be  valued,  in  order  to  her  taking  out  administration  to  L.,  which 
she  afterwards  did.  In  1838,  the  funjiture  was  sold  by  the  defendant  (who  had  married 
anotlier  daughter  of  L.)  with  £.*s  concurrence.  In  1840  (disputes  having  arisen  about 
the  distribution  of  the  proceeds)  £.  took  out  administration  to  her  mother  :  -~  It  was  held, 
that  £.  could  not  maintain  trover  for  the  furniture,  without  having  taken  out  administration 
4e  bonia  non  to  L. 


(1)  Newton  v.  Harhnd,  1  M.  &  G.  958. 

(2)  GiUespie  v.  Cwnming,  1  Longfield  & 
Townsend  ( I  rish),  181. 

(3)  GibbM  V.  PUke,  1  Dowl.  P.  C.  N.  S.  409. 

(4)  Jloberte  v.  Hughe»,  ibid.  82. 

(5)  Mfignay  v.  KnipM^  1  M.  &  O.  944. 

(6)  Walker  v.  Needham,  1   Dowl.  P.  C. 
N.  S.  220. 


(7)  Meare  v.  Gnffin,  I  M.  &  G.  796. 

(8)  Lander  v.  Gordonj  7  M.  &  W.  218. 

(9)  Bragg  v.  Rylandt  ibid.  59. 

(10)  Fitzpatrick  v.  Pureea,' \  Crawford  & 
Dix  (Irish),  297. 

ni)  Canterbury  (Archbishop  of)  v.  j9ar- 
Hngton,  1  Dowl.  P.  C.  N.  &  285. 
(12)  7M.&  W.  306. 

9d  S 


Course  of  pro- 
ceeding, wnere  a 
party  complains  of 
an  erroneous  entry 
of  the  verdict. 

A  verdict  cannot 
be  glTea  In  evi- 
dence bv  the  mere 
produGUon  of  the 
pottea. 

New  Tkial. 

Evidence  on  a 
motion  for  a  new 
trial,  cannot  be 
discutsed,  wliich 
does  not  appear 
by  the  Judge's 
notes  to  have  been 
raised. 

If  a  verdict  be  en- 
tered by  mistake, 
an  affidavit  of  « 
Juryman  as  to 
what  occurred  in 
court  is  admis- 
sible. 

Where  no  objec- 
tion has  been 
raised  at  the  trial 
to  the  evidence  of. 
a  partner  of  tlie 
plaintiff. 

Jury  acting  under 
a  mistaken  impres- 
sion respecting 
oostt. 

Spbidt  Exbcu-  . 

TION. 

Where  a  Judge 
has  no  power 
after  final  Judg- 
ment to  order  a 
stay  of  proceed- 
ings. 

iNTBaBST  wincn 
ExEctn'ORs  oa 

AOMINISraATOKS 
TAKB  AFTSa  FbO- 
BATS. 

Where  powers  of 
sale  given  to  ex- 
ecutors extend 
only  to  a  moiety 
first  devised 
among  children    i 
and  their  heirs. 

Payment  op 

DbIH  S  ACrOHDINO 
TO  LEGAL  PKIOB- 
ITT. 

ElllBct  of  an  admi- 
nistrator promts* 
ing  to  pay  a  simple 
contract  creditor 
of  the  intestate, 
the  amount  of  iiis 
debt  "  out  of  the 
first  assets."  • 
Administbators. 

Writ  of  inquiry 
may  be  exeoulcd 
before  the  chief 
Justice. 

Actions  by  Ex- 
ecutors AND  Ad- 
mimstratobs. 

Where  trover  can- 
not be  maintained, 
without  an  admi* 
nUiratlou  de  bonis 
non. 
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Where  an  execa- 
trlx  not  boand 
hj  an  und«TUktng 
to  try  at  a  partU 
cuJar  sittings. 

Actions  against 
exicutoh  and 
aoministkatob. 

IfaplatntiirhaT. 
tog  chamd  a  de- 
fendant m  execu- 
tion dies,  and 
neither  probate  or 
^ministration  be 
taken  out,  he  must, 
prevlousir  to  hit 
anplylng  to  be  dls- 
cnargeo,  serve  a 
notice  on  the  next 
ofkln  to  the  de- 
ceased. 

"Where  an  aceount 
Is  Inoperative 
aninst  minors 
claiming  under 
the  tesutor's  will. 

A  receiver  will 
not  be  ^ypointcd 
to  collect  the  per- 
sonal property  of 
atesUtor,  Ifthe 
solvency  of  the 
executors  be  ad* 
mitted. 

Tax  Plkamnos. 

Where  a  plea  doee 
not  sufllclently 
shew,  that  the 
authority  to  be 
given  by  the  lega- 
tees was  a  condi- 
tion precedent  to 
the  payment  of  a 
chieck. 

Money  paid  Into 
court,  cannot  be 
pleaded  In  dis- 
charge of  prin- 
cipal,  interest,  and 
costs. 


Etidbncb. 
In  an  action 
against  an  execu- 
tor, on  plene  ad- 
mmislravft 
pleaded,  the  plain- 
tiff Is  bound  to 
•hewaffirmatively, 
that  the  defendant 
had  goods  of  the 
testator  In  his 
hand  unadminls- 
tered. 


In  covenant 
against  two  execu- 
tors for  eviction 
upon  a  covenant 
or  the  testator  for 

Siet  enjoyment, 
e  declaration  by 


[P.  ]  888.3  ^^  **^  action  by  huaband  and  wife,  in  right  of  the  wife  aa  execotrii,  sfs- 
emptory  undertaking  waa  given  to  try  at  a  particular  aittinga;  afterwards  the  hafaai 
died :  —  It  waa  held,  that  the  wife  waa  not  bound  by  the  undertaking.  (I) 

[P«  1888.3  Where  a  pUuntiiF,  having  charged  a  defendant  in  exeentioD,  So,  mi 
neither  probate  nor  adminiatration  is  taken  out  within  a  reaaonable  time,  the  ddodat 
must,  previously  to  applying  for  his  diacharge,  aerve  notice  on  the  next  of  kin  of  As^»- 
ti£^  calling  on  them  to  prove  his  will  or  take  out  administration  to  him.  (2) 

[P.  1 890*3  Where  an  account  was  decreed  against  an  executor  after  mne  TCiii»  «*• 
withstanding  an  account  lotted  by  a  mutual  friend  of  the  plaintifis  and  defindvti  aid 
admitted  by  the  plaintifls  in  1833,  but  not  then  examined  by  them  or  voiicbed  I7  it- 
fendflut : —  It  was  held,  that  such  account  was  perfectly  inoperative  against  minon  diniis 
under  the  testator*8  will.  (3) 

[P.  1893. 3  Where  the  solvency  of  an  executor  is  admitted,  and  no  cbaige  maikrfifat 
fund  being  in  any  danger  in  his  hands,  a  receiver  will  not  be  appointed  to  collect  Ae  fB- 
aonal  property  of  the  testator  as  against  such  executor  desiring  to  retain  the  adrainiantta 
of  such  property.  (4) 

[P.  1900.3  WhereinastMmpstronabanker*scheckfor25()2.itwaspleaded,tbatbc(aRtk 
making  of  the  check,  the  defendant,  aa  executor  of  one  R.  S.,  was  lawftilly  entitled  to  tbod 
for  500iL,  which  bond  was  in  the  hands  of  the  plaintiflT,  who  reftised  to  ddivcr  up  the  ant  k 
the  defendant;  that  the  plaintiff  and  twelve  others  claimed  to  be  entitled  to  kgides imis 
the  will  of  R.  S.,  and  thereupon  it  was  agreed  between  the  plaintifTand  defendant,  tbit  tk 
plaintiff  should  deliver  up  the  bond  to  the  defendant,  and  that  the  defendant  shouU  oih 
and  deliver  to  the  plaintiff  the  check  in  question,  which  should  be  a  security  far  tie  psf- 
ment  of  the  legacies,  and  that  the  plaintiff  should  receive  the  said  sum  of  moocy,iiinaad 
subject  to  an  express  condition,  that  the  legatees  under  K.  S.*s  will  should  aathome  tk 
plaintiff  to  receive  the  said  sum ;  that  the  defendant  made  and  the  plaintiff  nemcd  61 
check  upon  that  condition,  and  that  the  legatees  had  not  authorised  the  plaintiff  to  Rcen 
the  same  sum :  —  It  was  held  on  special  demurrer  —  assigning  for  cause,  that  it  did  oot  a^ 
ficiently  appear  by  the  plea,  that  the  authority  to  be  given  by  the  legatees  was  a  eoo&ia 
precedent  to  the  payment  of  the  check  —  that  the  plea  was  a  good  answer  to  the  actka  (51 

[P.  1904^3  In  debt  on  bond  against  executor  of  obligee,  the  defendant  craved  ojstf 
the  condition,  by  which,  after  reciting  an  intended  marriage  between  W.  (the  dcfada^ 
testator)  and  R.,  the  bond  was  to  be  void,  if  after  marriage  W.  should  die  in  tfaeliktiBe 
of  his  wife,  and  his  heirs  &c.  should,  within  six  months  after  his  decease,  pay  to  tberiK 
ligees  1500L  in  trust  for  her ;  but  if  liis  wife  died  in  his  lifetime,  the  bond  to  bevoo^if 
he  should  pay  to  the  person  to  whom  his  wife,  by  will,  should  bequeath  the  15001  i—li 
was  held,  that  money  paid  into  court  cannot  be  pleaded  in  discharge  of  principal,  intenA 
and  costs.  (6) 

[P.  1906. 3  In  an  action  against  an  executor  on  pkne adrntniffraoif  pleaded,  the  pbiatf 
M  bound  to  shew  affirmatively,  that  the  defendant  had  goods  of  the  testator  ia  kis  ha^ 
unadministered ;  and  though  the  plaintiff  is  entitled  to  his  verdict  (and  therelbre  tee^) 
if  he  can  prove  any  property  unadministered,  yet  the  measure  of  plaintiff's  damages  b  la 
the  amount  of  his  debt,  but  so  much  as  he  can  shew  to  remain  in  the  hands  of  tfaeencflff- 
Where  the  testator  assigned  his  property,  and  the  plaintiff  in  an  action  againsi  the  (B* 
cutor,  set  up  fraud  in  the  assignment,  and  suggested,  to  prove  the  fraud,  that  the  ti^f 
was  insolvent  at  the  time  of  Uie  assignment,  it  is  sufficient  for  the  purposes  of  the  jH^ 
in  the  action,  if,  by  the  very  act  of  assignment,  the  plaintiff  make  himself  inscrfwnt,  thi 
is,  if  the  property  left  after  the  c<Hiveyanoe  be  not  enough  to  pay  his  dd>ts.  But  ^^ 
the  sum  realised  after  the  death  of  the  testator  very  nearly  equalled  the  amount  d  I* 
debts,  his  lordship  still  left  it  to  the  jury  to  say,  whether  there  had  been  ftaad  ia  ^ 
assignment  (7) 

It  is  a  question  for  the  jury,  whether  tlie  executor  has  committed  a  dtmtkiwkt  ^^*f| 
ing  the  property  above  its  value,  and  so  incurring  a  greater  stamp  duty  than  be  vaw 
otherwise  have  to  pay,  seeing,  that  the  executor  is  bound  to  act  promptly,  and  therdoc  a 
not  to  be  held  to  too  close  a  search  for  the  tcstator*8  property.  (8) 

[P.  1908. 3  In  covenant  against  two  executors  upon  a  covenant  of  the  tertator  far<^ 
enjoyment  against  all  claiming  under  him,  the  breach  assigned  was,  that  the  two  disftn^ 
having,  at  the  time  when  the  indenture  was  made,  lawful  titk  in  their  own  right  cnim 
and  evicted  the  covenantee;  and  entry  and  eviction  by  the  two  was  proved ;  the  only  cnd0<i 
shewing,  that  it  was  imder  lawful  title,  was  a  declaration  by  one  defendant,  after  the  catfr* 


(1)  Let  V.  Armwtrong,  1  Dowl.  P.O.  N.  S.         (4)   Tetment  v.   Tauuut,  1  CtvfBti  i 
390.  Dix  (Irish),  341. 

(2)  R^an  v.   BaB,   I  Crawford  &   Dix      .  (5)  .^'luer  v.  j'ptacw^,  2  H.  &  G.  »>• 
(Irish),  .380.  (6)  JSnglamd  v.    ITaCtoa,  1  DwL  P.^- 

(3)  Fureea  v.  Cole,  1  Long6eld  &  Towns-  N.  S.  398. 

end  (Iruh),  449.  (7)  /adbon  r.  Bmokg,  1  C&Mai^^' 

(8)  Ibid. 
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that  the  tvo  had  lawful  title  through  the  ttttator  under  a  deed  prior  to  that  now  sued  upon  ;   onedefendant,that 

—  It  was  holden,  that,  aamiming  it  to  he  admiasible  as  agauut  the  party  making  it,  the  de-  {{jf^  ^^iSter^irSi 

claration  was  not  eridence  against  the  other  defendant,  as  it  did  not  reUte  to  the  affiurs  of  admluible.  * 

the  executorship ;  and,  therefore,  that  no  proof  had  been  given  to  support  the  action  of 

eorenant;  Mr.  Justioe  Patteson  observing  (1)  "  Without  inqtiiring  how  the  case  would  Judgment  of  Mr. 

he,  if  there  were  only  one  defendant,  which  would  raise  a  very  grave  and  difficult  question,  ^"fm  t  Waters, 

the  rule  must  be  nuule  absolute  on  the  ground  that  the  declaration  does  not  bind  the  other 

defendant.   Jottes  v.  Clayton  (  Sir  W, )  (2)  and  RicketU  v.  Scdwey  (3 )  are  distinguishable  cases. 

In  Junes  v.  Clayton {^)  the  sheriff's  return  denied  that  either  of  the  parties  had  goods:  it 

was  enough,  therefore,  to  shew  that  either  had,  the  action  being  for  the  falsity  of  the  return. 

In  Ricketts  v.  Salwey  (5)  the  common  was  claimed  in  respect  of  two  distinct  parts  of  the 

property ;  and  it  was  proved  to  exist  in  respect  of  one.     But  here  it  is  asserted,  that  the 

one  title  in  question  was  a  good  title  in  the  two  defendants.     It  is  not  enough,  if  the 

character  of  the  defendants  as  executors  be  set  aside,  to  prove  an  assertion  by  one,  that  the 

two  had  a  good  title.     My  brother  Bompas,  however,  ingeniously  puts  it,  that  this  is  an 

admission  by  One  executor  that  the  testator  had  committed  a  breach.     But  that  is  not  the 

evidence.     There  is  no  admission  made  in  the  character  of  executor :  the  only  subject 

upon  which  the  party  was  speaking  was  his  title  to  the  land }  there  was  no  reference  to 

assets.     It  would  be  contrary  to  fiict  to  take  that  declaration  as  made  in  the  character  of 

executor.      On  this  single  ground  I  think  the  rule  for  a  nonsuit  should  be  made  absolute." 

[[P«  1910.]   In  covenant  by  A.  against  B.  as  administratrix  of  C  fo^ breaches  of  cove-  Where  the  affirm- 
nant  in  an  indenture  between  A.  and  C,  B.  pleaded,  that  she  took  out  administration  at  the  Jj*je  ®' JJlji""® 
request  of  A.,  and  upon  his  promise,  that  be  would  not  charge,  or  seek  to  charge  her,  as  Terbafpromise,  ^ 
administratrix  or  otherwise,  with  any  breaches  of  the  covenants  contained  in  the  indenture,  the  court  will  not, 
and  that  no  assets  had  come  to  her  hands  since  the  taking  out  of  administration.     The  t^defendant^L- 
pluntiff  having   replied,  taking  issue  upon  the  promise,   it  was  held,  that  the  affirm«  sume,  that  a  pro- 
ative  of  the  issue  was  supported  by  a  verbal  promise,  and  that  the  court  would  not,  after  JjJjTbeen*'  **** 
verdict  for  the  defendant,  assume  that  a  promise  under  seal  had  been  proved,  and  that  the  proven, 

plaintiff  was  entitled  to  judgment  non  obstante  verecUcto,  on  the  ground  of  the  insufficiency  of 
such  parol  promise  to  bar  the  action  ;  Mr.  Justice  Maule  observing,  **  I  also  am  of  opinion.  Judgment  of  Mr. 
that  the  verdict  is  properly  entered  for  the  defendant.  The  plaintiff  says,  that  the  plea  JjJJJiJ.^  ^.G^ 
ought  to  be  understood  as  setting  up  a  contract  by  deed,  because  a  promise  by  deed  was  tryn. 
necessary  in  order  to  make  the  plea  a  good  answer  to  the  declaration.  I  agree  that  where 
the  plaintiff  does  not  demur,  the  plea  should,  if  it  possiblv  can,  be  understood  in  a  sense  in 
.  which  it  is  an  answer  to  the  action  (6)  ;  it  is  the  same  thing,  whether  the  plaintiff  traverses 
Uie  plea  or  pleads  over.  I  do  not,  however,  find  any  case  in  which  it  has  been  held,  that 
you  can  supply  an  omission  for  the  purpose  of  making  a  plea  a  good  plea.  I  take  the 
rule  to  be,  not  that  you  are  to  supply  by  intendment  matter  which  is  omitted,  but  that 
you  are  to  understand  that,  which  is  idleged  in  a  sense  which  will  support  the  plea.  In 
Dean  v.  Janut  (7)  it  was  held,  that  an  allegation  in  pleading,  that  the  debt  sued  for  had 
been  assigned  by  the  plaintifis,  did  not  import,  that  the  defendant  liad  ffotice  of  the  assign- 
ment. That  was  not  after  verdict,  but  after  pleading  over ;  which  is,  for  this  purpose, 
essentially  the  same  thing,  for  if  issue  had  been  taken  upon  any  subsequent  pleading,  the 
question  would  have  arisen  after  verdict.  That  circumstance  would,  therefore,  make  no 
difference.  (8)  But  this  is  a  plea  of  a  parol  promise  not  to  sue,  made  after  the  covenant 
is  broken,  which  1  think  would  be  a  bad  plea  in  any  case.**  (9) 

[P.  1911.]   Differences  and  disputes  having  arisen  between  the  trustees  and  managers  ^''^f,'^.,"?*^"*?'! 
of  a  chapel,  as  to  the  conduct  cff  B.   one  of  the  trustees ;  and  an  infbrnuition  and  bill  {|^J[||^>|  pI![)por. 
having  been  filed  in  the  court  of  Chancery  at  the  relation  of  all  tlie  trustees  (except  B.)  Uon  of  the  costs  of 
against  B.  and  another  person,  praying  an  account  against  B.  in  respect  of  such  part  of  JJ]^!^af^*hi« 
the  trust  funds  as  had  come  into  his  bands ;  and  B.  having,  by  his  answer,  charged  the  death,  and  also  of 
relators  with  breach  of  trust  in  their  management  of  tlie  trust  fund,  an  order  was  made  by  ^^c^tti  of  the 
the  vice-chancellor,  with  the  consent  of  all  parties,  that  the  cause  and  all  matters  in  dif- 
ference should  be  referred  to  arbitration,  the  arbitrator  to  have  full  authority  over  the  costs 
of  the  suit  and  reference.     The  order  expressly  provided,  that  the  death  of  any  of  the 
parties  should  not  operate  as  a  revocation  of  the  arbitrator's  authority,  but  that  his  award 
ahould  be  delivered  to  the  personal   representatives  of  the  deceased   party  or  parties. 
During  the  reference,  one  of  the  relators,  being  a  party  thereto,  died ;  and  afterwards  the 
arbitrator  made  his  award,  and  thereby  direct^  that  the  costs  of  the  reference  should  be 
borne  and  paid  by  the  parties  by  whom  they  were  incurred.     The  plaintiff,  who  was  one 

(1)  Fox  V.  Waten,  12  A.  &  £.  53.  Pothier,  Contrat  de  Vcnte,  part  vi.  chap.  iv. 

(2)  4  M.  &  S.  349.  No.  550—599. 

/-gv  2  J,   -    A   ^gQ  (8)  But  the  defect  would,  m  the  one  case, 

\  )        .  tt  .  . .  t>u.  appear  to  be  cured  by  a  verdict  at  common 

(4)  4M.  &S.349.  law;  in  the  other,  after  a  verdict  by  the 

(5)  2  B.  &  A.  360.  Statutes  of  Jeobils. 

(6)  Fide  1  M.  &  G.  731.  n.  (9)  Harris  v.  Goodwyn,  2  M.  &  O.  405— 

(7)  1  N.  &  M.  392.    4  B.  &  Ad.  546.  423. 
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award. 
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of  Um  nlaton,  paid  the  iolictlor,  vlio  bad 
rcfei«flce»  bis  bill  of  eorts,  and  broogbt  an  aetioo  iat 
tbe  dcwaiad  rdator,  fisr  bis  propoition  of  tbe  costs 
oosU  of  tbe  award :  —  It  was  beld,  tbat  tbe  rtwulois 
testator's  proportion  of  tbe  costs  of  tbe 
costs  of  tbe  award.  (1) 


liable  in  snch  actian  ibr  Aor 
after  bb  dcaAi»  »d  abo  rf  Us 


Bioani  AiwD  Lia- 
aiLinss  or  Pun* 

CIPAU. 

A  penon  who  em- 
pb^«  a  broker  In 
the  Stock  Bx- 
diange  faaplfedly 
iTef  him  antbor- 
to  actin  ac 
ebrdaoce  with  the 
ndea  there 
bibbed. 


«r 


FACTOR. 

[P*  19Sl«3  A  person  desirous  of  celling  some  stock  sbaics^  employed  s  braber  Arte 
purpose,  but  directed  him  bj  mistake  to  sdl  S50  sbares,  instead  of  fifty.  The  lirokcraa> 
tracted  with  another  broker  on  tbe  Stock  Ezdiange  lor  the  sale.  Tbe  sbareboUer  m  the 
next  day  informed  bis  broker  of  the  mistake,  and  asked  if  tbe  bargain  could  not  bemde 
▼Old ;  the  broker  answered  "  No ;  *  and  the  sbarebolder  then  said  be  must  lesve  tbe  nila 
in  bis  bands  to  do  the  best  be  cottML  By  tbe  rules  of  tbe  Stock  Ezcfaangc,  brok«s  <■  nb 
of  this  description  do  not  name  any  principal,  and  if  the  vendor  be  not  prepared  toeoofbe 
bis  ountract,  tbe  purchaser  boys  ^e  requisite  number  of  shares,  and  tbe  vendor  is  hood  id 
make  np  the  loss,  if  any,  resulting  from  a  difference  in  prices.  Tbe  bcokerpaidsnchtt^ 
enoe^  being  unable  to  complete  bis  contract;  and  tbe  purefaaser  having  made  good  the  afann 
at  a  loss,  it  was  held,  that,  for  the  diffi^rence  so  advanced,  the  shareholder  was  Infak  to 
the  broker  in  attmmpni  for  money  paid ;  because  a  person  who  empkvya  a  brak v  os  tk 
Stock  Exchange,  impliedly  gives  him  authority  to  act  in  accordance  with  tbe  raki  iImb 
estaWishedj  though  such  principal  may  himself  be  ignorant  of  tbe  rules.  (9) 


Plsaoikos. 

StaU.  13  Rich.  S. 
•L  1.  c.  19.  and  17 
Rich.  2.  c.  9.  for 
the  praervalloo 
of  the  ffToffUh, 
are  itUl  in  force. 


FISHERY. 

[P.  IQ^Q.]  Stats.  13  Rich.  S.  st  i.  c  19.  and  17  Rich.  9.  c.  9.  for  Ae  preMmlin 
of  the  fry  or  brood  of  fish,  are  still  in  force ;  and  the  spawn  or  brood  of  oystan  oM 
oyster  spat  is  within  the  provisions  of  those  acts.  Where  tbe  defendant  in  sn  setioB  rf 
trespsss  qware  daugmm  ^  justifies  an  entry  for  tbe  purpose  of  taking  such  spawn  inlfae 
locMt  in  qmo,  navigable  tide  river,  the  plea  must  shew,  that  he  took  it  under  cireainstaaea 
that  made  the  taking  legal  within  tlie  provisions  of  the  several  acts  fiir  its  presenntiaa.  (S) 


What  it  a  toffl- 
dent  dellrery, 
within  Che  SUtute 
of  Frauds,  al- 
though the  plain- 
tiff  retain*  a 
special  interest  in 
the  goods. 


FRAUDS  (STATUTE  OF). 

[P.  1989.]  In  JDcNUeyv.  Farley  (4),  where  it  appeared,  thatthedefimdanthaviiigbsi|piM< 
with  tbe  plaintiff  for  tbe  purchMc  of  some  wool  from  tbe  plaintiff  at  a  certsin  price,  n- 
moved  it  to  a  warehouse,  used  by  tbe  defendant  for  that 'purpose,  but  bdonging  to  s  M 
party ;  and  that  it  was  there  weighed  and  packed  in  sheeting  of  tbe  defendant's— tie 
course  of  dealing  being,  tbat  the  wool  remained  on  these  premises  till  paid  for ;  but  thevsa 
in  question  was  not  removed  or  paid  for :  —  It  was  held,  that  there  was  a  sufiieient  lidi- 
very  snd  acceptance  of  the  goods  within  stat  29  Car.  2.  c.  S.  s.  17.  to  groniMl  ao  sctioB 
for  goods  sold  and  delivered,  though  tbe  plaintiff  retained  a  special  interest  in  them  (n^ 
properly  a  lien)  in  respect  of  the  understood  engagement  not  to  remove  tbem  till  paid  ftir. 


PSOPBSTY  in 

Gahb. 

Setting  dog.tpean 
for  the  preeenr- 
tionofgame. 


GAME. 

[P.  2007.]  A  declaration  in  case  alleged,  that  the  defendant  wrongftilly  and  unlswfiJIy 
set  and  conceaJed  a  dog-spear,  the  same  being  an  engine  calculated  to  do  grievoos  boduT 
harm,  as  well  to  the  liege  subjects  of  the  queen,  as  to  their  dogs  happening  to  ninilpon  tbe 
same  among  the  bushes  near  a  public  footway,  running  through  a  close  of  the  defewbn^ 
by  means  whereof  a  dog  of  the  plaintiff's  with  which  he  was  going  on  fix>t  along  tbe  siid 


(1 )  Prior  V.  Hemhrow,  8  M.  &  W.  879. 

(2)  Sutttm  V.  TliMma,  10  A.&  £.  27. 


(3)  MaUoH  (Mayor  of)  v.    WUhd^  1« 
ibid.  IS. 
<4)  12  ibid.  ^2. 
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Ibotway,  snd  which,  by  reason  of  a  rabbit  having  crossed  the  footway  in  his  view,  had  then, 
against  the  will  of  and  unavoidably  by  the  plaintiff,  begun  to  pursue  and  was  in  pursuit  of 
the  said  rabbit,  ran  upon  the  dog-spear  and  was  wounded,  &c. ;  to  which  it  was  pleaded, 
that  the  defendant  set  and  concealed  the  said  engine  for  the  purpose  of  preserving  his  game, 
and  of  disabling  and  killing  dogs  that  might  come  upon  his  close,  lest  they  should  pursue 
and  destroy  the  game,  whereof  the  plaintiff  had  notice:  —  it  was  held  on  general  demurrer, 
that  this  plea  was  a  good  answer  to  the  action ;  and  that  it  would  have  been  so,  even 
without  the  allegation  of  notice.  ( 1 ) 

[P<  2010.3  A  gamekeeper  authorised  to  seize  the  dogs  of  unqualified  persons  sporting 
on  a  manor  by  deputation  given  before  stat.  1  &  2  Will.  4.  c.  32.  and  not  renewed,  cannot 
justify  seizing  the  dogs  of  uncertificated  persons  committing  such  a  trespass  since  the  passing 
of  that  statute;  nor  is  he  entitled  to  notice  of  action  under  stat.  i  &  2  Will.  4.  c.  32.  s.  47., 
on  the  ground,  that  he  bond  /ide  supposed  himself  to  be  acting  in  pursuance  of  the  statute.  (2) 


Rights  or  Gaiib- 

KBBPEB. 

Where  a  game- 
keeper cannot 
Justify  setsing  the 
dogs  of  uncertU, 
ficated  persous. ' 


IMPRISONMENT. 


[P.  2022. 3  A  magistrate  issued  a  warrant,  reciting  that,  on  complaint  made  on  oath 
b^ore  him  of  a  misdemeanour,  the  plaintiff  was  stated  to  be  a  materiai  witness ;  that  the 
magistrate  had  issued  a  summons  requiring  the  plaintiff  to  appear  to  testify  his  knowledge ; 
that  the  summons  was  proved  before  the  magistrate  to  have  been  duly  served,  but  the 
plaintiff  did  not  appear  to  testify,  &c.,  and  said  that  he  would  not;  and  that  it  was  necessary 
for  the  ends  of  Justice  that  the  plaintiff  should  appear  at  the  next  assizes  to  testify,  &c. :  the 
warrant  then  commanded  the  constable  to  bring  the  plaintiff  before  the  magistrate,  or  before 
some  other  justice,  to  find  sufficient  bul  to  appear  and  give  evidence  at  the  next  assizes,  and 
testify,  &e.  :  —  It  was  held,  that  the  warrant  was  bad  for  requiring  the  plaintiff  to  give  bail 
at  this  stage  of  the  proceedings,  assuming,  that  the  magistrate  had  power  to  bring  him  up 
bj  warrant  to  give  testimony.  (S) 

[P*  2023<3  When  a  party  is  arrested  in  one  action,  he  is  in  the  custody  of  the  sheriff 
in  all  actions  in  which  writs  have  been  delivered  to  the  sheriff.  But  if  the  first  arrest  be 
illegal,  the  party  cannot  be  detained  under  other  writs  without  a  fresli  arrest;  and  such  fresh 
arrest  is  not  prevented  by  the  custody  under  the  former  illegal  arrest,  if  there  be  no  col- 
lusion. But  if  a  sheriff's  officer,  having  arrested  without  a  warrant,  procure,  for  the 
purpose  of  making  the  arrest  good,  his  own  name  to  be  inserted  in  a  warrant  properly 
issued  in  an  action  to  another  officer,  an  arrest  or  detainer  in  this  action  will  not  warrant 
a  detainer  under  a  ca.  ta,  in  another  suit,  which  had  been  delivered  to  the  sheriff  before  the 
first  arrest,  and  no  warrant  issued  on  it :  nor  can  the  sheriff's  officer  resort  to  such  last 
mentioned  writ  to  support  the  original  arrest ;  but  the  court  will  discharge  the  party  as  to 
the  prior  suit ;  and  this,  though  affidavit  be  made  n^^tiving  collusion  between  the  plain- 
tiff in  his  prior  suit  and  the  sheriff  or  his  officer.  (4) 

Quare,  Whether  a  defendant,  since  stat.  3  &  4  Will.  4.  c.  67.  s.  2.,  can  be  arrested  on  a 
judgment  and  ea.  «a.  both  more  than  a  year  old,  and  a  ca,  sa.  having  issued  within  a  year 
of  the  judgment  without  a  scire  facias. 

[P.  2026.3  Where  on  demand  by  the  plaintiff's  agent,  of  a  perusal  and  copy  of  the  war- 
rant, the  defendants  gave  a  copy,  and  said,  that  the  original  was  in  the  hands  of  the  gaoler; 
and  the  agent  said  he  knew  that,  and  made  no  objection  to  the  tender  of  a  copy ;  the  gaoler 
in  fact  having  always  kept  such  warrants  :  —  It  was  held,  a  sufficient  compliance  with  the 
demand  under  stat.  24  Geo.  2.  c.  44.  s.  6.  (5) 

[P.  2027* ]|  Where  a  warrant  required  the  constable  forthwith  to  take  the  plaintiff  to  the 
house  of  correction  at  W.,  and  there  deliver  him  to  the  keeper,  who  was  to  keep  him  to  hard 
labour  for  three  months,  tmless  he  should  sooner  pay  the  maintenance  to  the  overseers ;  and 
the  plaintiff  tendered  the  arrears  to  the  constable  at  T.,  where  he  was  arrested,  and  to  the 
overseers  of  B.  (the  complaining  parish)  at  B.,  to  which  place  he  was  taken  on  his  way 
to  W. :  —  It  was  held,  that  the  constable  and  overseer  were  not  authorised  to  accept  such 
tender.  (6) 

[P.  2032.3  Stat  5  &  6  Will.  4.  c.  50.  s.  109.,  requiring  twenty-one  day's  notice  of 
action  against  justices  or  others  for  any  thing  done  under  that  act,  does  not  impliedly  repeal 
the  privUege  of  a  justice  of  the  peace  to  have  a  month's  notice  under  stat.  24  Geo.  2.  c.  44. 

[P.  2O3S.3  The  mere  act  of  a  magistrate  cannot  wave  the  necessity  of  serving  and 
proving  a  notice  of  action  under  stat.  24  Geo.  2.  c.  44.     Therefore,  where  a  magistrate 


Lboal  and  Illb* 

GAL  ImPBISON- 
MBMT. 

Where  warrant  is 
bad,  for  impro< 
perly  requiring 


Bt  Sbbbipps. 

When  a  party  ii 
arretted  In  one 
action,  he  is  in 
the  custody  of  the 
gheriir  in  all  ac- 
tioDfl  in  which 
writs  hare  been 
delivered  to  the 
sheriir. 


What  Ig  a  8nfR. 
cicnt  complianro 
with  the  demand 
for  the  warrant 
under  stat.  24  Geo. 
2.  c.  44.  g.  G. 

When  conttablo 
and  overseer  not 
authorised  to  ac- 
cept tender  ofar. 
rears. 


(1)  Jordin  v.  Crump,  8  M.  &  W.  782. 

(2)  Lidstwr  ▼.  Borrow,  9  A.  &  E.  654. 

(3)  Evans  v.  Bees,  12  ibid.  55. 

(4)  CoUins  V.  FeweTis,  10  ibid.  570. 


(5)  Atkins  V.  KUby,  1 1  ibid.  777. 

(6)  Ibid. 

(7)  Bix  V.  Bortonf  12  ibid.  470. 


NoncB  OP  Ac- 

TIOH. 

8tot.5&6W{11.4. 
c.  60.  s.  109.  re- 
specting notice  of 
aiAlon,  does  not 
impliedly  repeal    ' 
stat.  24  Geo.  2. 
c.  44.  s.  I. 

The  mere  act  of 
a  magistrate  can- 
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not  wave  the  ne- 
eeuMj  of  terring 
and  proving  a 
notice  of  action 
under  itat.  S4  Geo. 
S.  c.  44. 

What  ii  not  a  case 
within  lUt.  S  ft  8 
Vict.  c.  47.,  for 
which  the  parties 
are  entitled  to 
notice  of  action. 


A  prlrate  person 
acting  under  stat. 
7&  8Geo.  4.  C.S9. 
is  not  entitled  to 
notice  of  action. 

Tbi  Fleadinos. 

An  ofllcer  cannot 
Justify  under  a 
magistrate's  war- 
rant, unless  the 
warrant  was  ac- 
tually Issued 
against  him. 

Where  plea  is  bad. 
for  alleging  no 
complete  oftaxe 
to  hare  been  com- 
mitted by  plaintiff 
under  stat.  7*8 
Geo.  4.  c.99i  slU., 
and  for  omitting 
to  allege  no  Infcen- 
tkm  on  the  part  of 
the  plalnttir  to 
cheat  and  defiraud 
the  defendant. 


An  informal  con- 
viction is  no  de- 
fence to  an  action 
for  its  enforce- 
ment. 


KVIOBNCB. 

Prisoner  not  taken 
to  prison  by  the 
direct  road,  but 
by  one  more  dr. 
cuitous,  though 
more  convenient 


Where  the  de- 
fendant cannot  be 


had  sent  to  IIm  plsintiff  a  paper  writing,  reciting  the  notice  ttut  had  been  served  ea  \m, 
and  tendering  amends  in  respect  of  the  matter  oontuned  in  such  notioei  pioof  of  MMh  astiB 
was  required.  (1) 

[P.  2038.]  In  Home  y.  Grimhle(2)  it  appeared,  that  A.  had  eommumcated  to  E  ad 
Co.*  who  were  distillers,  a  method  of  rectif^dng  spirits,  and  they  were  to  paj  himsias- 
nufty  and  6tL  a  gallon  on  all  spirits  rectified  by  his  method,  and  to  keep  an  accooat;  A. 
having  a  sum  due  to  him,  B.  and  Co.  offered  to  pay  it  at  their  solicitor'^  ofliociadlo 
produce  the  account  there;  A.  sent  B.  and  Co.  a  letter,  stating,  that  be  should cooic to 
the  distillery  for  a  sight  of  the  account,  and  for  payment ;  to  which  6.,  one  of  the  fns  sf 
B.  and  Co.,  replied  by  letter,  stating,  that  if  A.  came  to  tlie  distillery  and  other  nag  «r 
knocked,  he  would  be  punished,  &c. ;  A.  went  to  the  distillery  (wbich  was  wxdiiD  tb 
metropolitan  police  district),  and  gently  rang  the  gate  bell,  when  H.,  who  was  the  eiAier 
of  the  firm,  gaTC  A.  into  the  custody  of  a  policeman  on  a  charge  of  hcving  mng  thek^ 
contrary  to  the  Poljpe  Aet(3):-^It  was  held,  in  an  action  fisr  fiilse  impriaonocat  by  A. 
against  G.  and  H.,  that  this  was  not  a  case  within  that  act,  and  that  G.  and  H.  vcr  lot 
justified  under  that  act,  and  that  they  were  not  entitled  to  notice  of  action. 

[P.  20SS*]  A  private  person,  who  gives  another  into  custody  on  a  charge  of  Iwif 
committed  an  offence  against  stat  7  &  8  Geo.  4.  c.  29.  (4),  is  not  entitled  to  aoiifle  d 
action  under  the  75th  section  of  that  act,  as  that  section  only  applies  to  eonstablo  mi 
other  officers,  and  persons  of  that  kind.  (5) 

[P.  20S8.]]  In  an  action  by  A.  against  B.  for  fiilse  imprisonment,  B.  cannot  SAai 
himself  under  a  magistrate's  warrant  against  C,  although  A.  was  charged  with  fAaj 
before  the  magistrate,  and  was  the  person  against  whom  the  warrant  was  intended  to  hmt-, 
and  a  demand  of  a  perusal  and  copy  of  the  warrant  is  in  such  case  unneocssary.  (6) 

[P.  2040.]  In  Mathewt  ▼.  Biddulph  (7)  the  plaintiff' declared  in  trespass,  and  alkgd, 
that  the  defendant  assaulted  him,  and  forced  and  compelled  him  to  go  along  certain  poUie 
streets  to  a  station  house,  and  from  thence  to  a  police  office,  where  he  preferred  spisat 
him  a  certain  unfounded  charge,  that  he  had  unlawfully  attempted  to  procure  from  bin 
a  certain  blank  check  book  —  the  defendant  pleaded,  that  the  plaintiff'had  nnlawfullf  cs. 
deavoured  to  obtain  a  blank  check  book  from  him,  by  pretending  to  one  G.  A.  that  be  «■ 
the  servant  of  one  P.  T.,  who  kept  a  banking  account  at  the  house  of  the  deiendast,ai 
inducing  the  said  G.  A.  to  go  to  the  house  of  the  defendant,  and  ask  for  a  blank  check-book 
for  the  said  P.  T.  ;  that  the  said  G.  A.  asked  fur  the  check  book,  saying  that  he  wasted 
it  for  the  said  P.  T.,  and  that  he  had  been  sent  by  the  plaintiff^,  who  was  awr  the  «s*. 
whereas  in  truth,  the  said  P.  T.  was  not  master  of  the  plaintiff,  nor  had  employed  or 
directed  the  said  plaintiff*  to  procure  the  said  book  for  him  ;  that  the  defendant  thercnpts 
having  good  and  probable  cause  of  suspicion,  and  having  reason  to  suppose*  that  the  phis- 
tiff'  had  unlawfully  endeavoured  to  obtain  a  blank  check  book  from  him  for  unlawful  sod 
unauthorised  purposes,  gave  him  into  custody,  &c  :  —  It  was  hoiden,  that  the  plea  wai  bad, 
first,  as  alleging  no  complete  offence  to  have  been  committed  by  the  plaintiff  ondtftta. 
7  &  8  Geo.  4.  c.  29.  s.  53.  in  respect  of  which  he  was  authorised  to  give  the  plaintiff iste 
custody  under  sect.  63.  of  that  act,  and  also,  Ixicause  it  alleged  no  intention  on  the  paxt  of 
the  plaintiff  to  cheat  and  defraud  the  defendant. 

[_P.  204<1.]  Where  penalties  are  to  be  recovered  by  information  before  justices  of  ifar 
peace  under  a  statute,  which  directs,  that  the  justices  shall  summon  the  person,  against  wboa 
the  information  is  exhibited,  to  appear  and  plead  to^  and  to  attend  the  bearing  of  the  ialbm- 
ation  at  a  time  and  place  named  in  the  summons,  such  summons  to  be  served  "  tea  dsn 
at  the  least"  before  the  time  appointed :  —  It  was  held,  that  there  must  be  ten  deardspbe- 
tween  the  service  and  the  day  of  hearing ;  and  that,  where  the  conviction  tbvn,  on  id 
face,  that  the  party  was  convicted  ex  parte  on  default  of  appearance  to  a  summons  sp* 
pointing  too  early  a  day,  such  conviction  is  no  defence  to  an  action  of  trespaas  for  eofiatisg 
it.  (8) 

[P.  2048.]  A  constable  if  he  arrest  another  may  take  him  to  prison  by  the  most  coa- 
venient  mode  of  access,  although  it  be  more  circuitous:  thus,  in  AtJdnM  v.  jnOy (9)  it 
appeared,  that  B.  was  eighteen  miles  out  of  the  direct  road  to  W.,  and  that  the  plaistiC 
who  was  a  prisoner  going  to  W.,  desired  to  be  taken  by  the  direct  road;  but  bis  request  «s 
denied.  The  judge  in  summing  up  left  it  to  the  jury  to  say,  whether  the  roots  bj  E. 
though  circuitous,  was  the  roost  convenient ;  and  they  found  that  it  was  :  —  It  was  bekl 
that  the  summing  up  was  proper,  and  that  the  finding  entitied  the  defendants  to  a  vcrfid, 
it  not  having  appeared  by  the  evidence,  that  the  plaintiff  had  in  fact  been  put  to  any  uno^ 
cessary  inconvenience. 

[P.  204'4.]    In  trespass  for  false  imprisonment  on  a  criminal  charge^  the  defaKhst 


(1)  Martins   v.  Uppeher,   1   Dowl.  P.  C. 
N.  S.  555, 
fS)  I  C.  &  Marsh.  17. 

(3)  2&3  Vict.  c. 47. 

(4)  Larceny  Consolidation  Act. 


(5)  Brooker  v.  Fidd,  9  C  ft  P.  651. 

(6)  Hoy  V.  Btuk,  1  M.&  G.  77i. 
C7)  1  Dowl.  P.  a  N.  a  216. 

(8)  Miidka  V.  Foeter,  IS  A.  &  E.  471 

(9)  II  ibid.  777. 
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cfUDOot  be  cross-examined  as  to  the  best  ehaiacter  of  the  pUintiff,  nor  as  to  previous  chaiges  cron-«csmined  m 

|_  r.  2(Ho*  J    Where  a  constable  appointed  under  the  Municipal  Corporation  Act  (S)  is  tiff. 

sued  for  an  act  done  in  the  exercise  of  his  general  duty  as  a  constable,  and  the  plaintiff  Cosn . 

discontinues,  the  defendant  is  entitled  to  double  costs  under  stat  21  Jac  1.  c  12.  s.  5.,  u^^tuiedto'^**' 

and  not  merely  to  costs  as  between  attorney  and  client  under  stat.  5  &  6  Will.  4.  c.  76.  double  costs, 
a.  133.  (3) 


INFANT. 

f  P.  2052.3  No  one  is  bound  to  pay  another  for  maintaining  his  children,  either  legiti- 
mate or  illegitimate)  except  he  has  entered  into  some  contract  to  do  so ;  and  every  man  is 
to  maintain  his  own  children  as  he  himself  conceives  proper ;  and  it  requires  a  contract  to 
enable  another  person  to  do  so^  and  charge  him  for  it  in  an  action.  (4) 

[P.  2053^3  In  Atheateny,  CS(nir<My(5)  it  appeared,  that  A.  placed  his  son  with  B.,a  chemist 
and  druggist,  who  intended  to  pass  his  examination  at  Apothecaries'  Hall,  but  was  delayed 
in  so  doing  by  ill  health— it  was  intended,  that  A.'s  son  should  be  apprenticed  to  B.,  but  he 
stayed  for  five  years  with  B.,  having  his  board  and  lodging,  snd  being  taught  the  business 
of  a  chemist  and  druggist,  and  he  then  left  B.,  and  was  never  apprenticed  to  him :  —  It 
-was  held,  that  to  entitle  B.  to  recover  for  the  board  and  lodging  and  teaching  of  A.*s  son,  the 
jury  must  be  satisfied,  that  A.'s  son  wja  placed  with  B.,  upon  an  agreement  or  under^ 
standing,  that  B.  was  to  be  paid  for  his  board  and  lodging  and  for  teaching  him ;  but  if  the 
junr  were  not  so  satisfied,  or  if  they  thought  that  A.*8  son  was  not  to  be  paid  for  till  B. 
had  passed  his  examination  at  Apothecaries*  Hall,  and  that  A.*s  son  was  then  to  be  appren- 
ticed to  B.  as  an  apothecary,  it  was  held,  that  B.  was  not  entitled  to  recover  any.  thing  for 
the  board  and  lodging  and  teaching  during  the  five  years. 

[P.  2063.3  '^®  father,  as  being  the  natural  guardian  of  the  infimt,  ought  in  the  first 
instance  to  be  appointed  proektin  amy ;  and  if  his  evidence  be  likely  to  be  required  at  the 
trial,  an  application  ought  to  be  made  to  the  court  to  release  him  by  the  appointment  of  a 
proper  substitute. 

Where  an  uncertificated  bankrupt  was  appointed  proehein  amy  for  an  infant  plaintiff^  the 
court  on  motion  removed  him,  and  ordered  another  to  be  appointed.  (6) 

[P.  2064*. 3  Where  in  an  action  brought  on  the  part  of  an  infant  by  his/>rocAeia  amy, 
the  latter  cannot  be  found  at  the  address  of  which  he  is  described;  the  proper  course  is  to 
take  out  a  summons  before  the  judge  at  chambers  for  a  stay  of  proceedings,  until  his 
address  be  given  by  the  plaintifTs  attorney  ;  and  the  defendant  having,  under  such  alleged 
circumstances,  applied  to  the  court  for  a  stay  of  proceedings  until  such  security  for  costs 
should  be  given,  the  court  discharged  the  rule.  (7) 


INSURANCE  [LIFE,]. 

[P.  2074.3  A  party  whose  life  is  insured,  is  not  the  general  agent  for  the  assured ;  and 
therefore  the  policy  is  not  void,  because  such  party  failed  to  communicate  a  material  fact, 
respecting  which  he  was  not  interrogated  by  the  insurers,  unless  he  wss  aware  of  the  mate> 
riality  of  the  feet,  and  studiously  concealed  it.  (8) 

[P.  2076*3  In  an  action  against  an  insurance  ofllce  on  a  life  policy,  it  is  no  objection 
to  a  special  juror  being  sworn,  that  he  is  a  director  of  another  insurance  office,  unless  that 
oflice  has  granted  a  policy  on  the  life  in  question,  and  the  amount  of  that  policy  be  un- 
paid. (9) 


KXCESSARIBS. 

No  person  is 
bound  to  pay  an« 
other  for  the 
maintenance  of 
his  children,  ex- 
cept he  has  en- 
tered into  some 
contract  to  do  sa 

Where  the  board 
and  lodging  of  an 
Infisnt  cannot  be 
recovered. 


APTBAaAMCK. 

If  a  father  be  ap- 
pointed srodhrm 
amy,  and  his  evi- 
dence be  required, 
an  application 
should  be  made  to 
the  court  to  ap- 
point a  substitute. 

An  uncertlficat«d 
bankrupt  will  not 
be  allowed  to  be 
prockein  amy. 

Mode  of  proceed- 
ing where  a  pro- 
ehein amy  cannot 
be  found  at  the 
address  of  which 
he  is  described. 


INSURANCE  [MARINE]. 


FaLSB  RlPaKSENT. 
ATION. 

A  party  whose 
life  is  lUBured,  is 
not  the  general 
agent  for  the  as- 
sured. 

JuRoas. 

Where  it  is  no  ob- 
jection to  a  Kpecial 
Juror  being  sworn, 
that  he  is  a  di- 
rector of  another 
InsuraAce  office. 


[P.  2210*3    ^bere  a  declaration  on  a  policy  of  insurance  on  goods  on  board  a  ship  at  Plbadinos. 
the  suit  of  D.  W.  and  A,  W.,  alleged,  that  the  policy  was  made  by  them,  as  well  in  their  ^|J*'V*lmd***"' 

(1)  Downing  T.  Bntd^,  3   M.  &  Rob.        (7)  Hayn  v.  Otrr^  1  DowL  P.  C.  N.  & 
374.  4  522. 

(2)  Stat  5  &  6  WilK  4.  c  76.  (8)  RawUnB  (Knt.)  v.  Dubortmgh,  2  Af. 
(.<))  Moimly  v.  TVttertoa,  7  M.  &  W.  540.       tt,  Rob.  S28. 

(4)  Seaborne  v.  Maddy,  9  C.&  P.  497.  (9)  Craig  {Baft)  v.  Ftnn^  1  C.  &  Marsh. 

(5)  iQ.k  Marsh.  51.  43. 

(6)  fFoisoa  V.  Frater,  8  M.  &  W.  66a 
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ADDENDA. 


anMMmClng  to  an 
arguroenutive 
dental  of  the  re- 
leate  mentlonod 
in  the  plea. 


Etidsmcb.  ' 

Where  a  ship- 
owner encagei to 
carrj  a  Tuil  cargo. 


Insulllcient  evi- 
dence to  support 
an  Ubue,  whether  a 
deck  cargo  was 
loaded  at  the  re* 
quest  and  bv  the 
order  and  direc- 
tion of  the 
fkvighter. 


Witness  to  prove 
improper  stowage 
ofcargo,  may  be 
asked,  whether  it 
is  not  usual  for 
shipowners  to  pay 
for  a  deck  cargo 
washed  or  thrown 
overboard. 


own  name,  as  for  and  in  tlie  name  of  every  other  person  to  whom  the  same  did 
tain ;  and  that  one  T.  Z.  and  the  plaintiff  A.  W.»  or  one  of  them,  were  or  was  tlienand 
thenceforth  until  the  loss  interested  in  the  goods ;  and  the  defendant  pleaded  a  releaae  kf 
D.  W.  for  himself  and  his  partner  A.  W.  ;  to  which  the  plaintiffs  replied,  Mtting  oat 
on  oyer  the  deed  of  release,  by  the  recital  in  which  it  appeared,  that  the  intenUon  of  the 
parties  wss  to  release  only  the  sums  set  opposite  their  respective  names  in  the  wrhntitr 
thereto  annexed ;  and  the  declaration  averred,  that  the  money  so  released  waa  due  vfm 
other  and  different  contracts  than  those  mentioned  in  the  declaration:  —  It  was  bdd,  that 
the  plea  was  a  good  answer  to  the  action  ;  but  it  seems,  that  replication  was  bad»  as 
ing  to  an  argumentative  denial  of  the  release  mentioned  in  the  plea.  (1) 

[P.  9215*2    Where  in  the  memorandum  of  a  charter-party  it  was  agreed,  that  the 
should  proceed  to  Quebec,  and  there  load  from  the  fiu:tors  of  the  freighter,  a  full  cargG 
exceeding  what  the  ship  cam  reatonaJbly  stow :  —  It  was  holden,  that  the  words  in  italics 
merely  a  qualification  upon  the  shipowner's  engagement  to  carry  a  full  cai|^  and  not  a 
substantive  engagement  on  his  part  to  stow  the  cargo  in  a  reasonable  numner.  (2) 

[P«  2215.3  Upon  an  issue,  whether  a  deck  cargo  was  loaded  at  the  request  and  by  tie 
order  and  direction  of  the  freighter,  proof  that  the  superintendent  of  the  fireigbter's  wsse- 
house,  who  delivered  out  the  goods  for  shippings  was  aware  of  and  approved  of  the  stovaga 
of  the  cargo*  does  not  support  ^the  affirmative  of  the  issue.  A  direction  to  a  jury,  tfaat» 
primdfaeiet  the  deck  was  not  the  proper  place  for  stowing  any  part  of  the  cargo,  ami  thsi^ 
if  it  increased  the  danger  of  the  ship,  or  of  that  part  of  the  cai^o,  it  is  an  improper  8towag|^ 
was  held  to  be  correct,  though  it  appeared,  that  it  had  been  usual  to  load  deck  caigoes  is 
the  particular  trade ;  but  it  also  appeared  to  be  usual  for  the  shipowner  to  bear  the  losi  «tf 
deck  cargo  washed  or  thrown  overboard.  (3) 

[P*  22170  Upon  an  issue,  whether  a  cargo  (loaded  on  deck)  is  improperlj  loaded,  A^ 
a  witness,  called  on  the  part  of  the  plaintiff  to  prove,  that  the  practice  of  stowing  part  oflht 
cargo  upon  deck  is  dangerous,  having  stated,  in  answer  to  a  question  put  to  him  on  cross- 
examination,  that  it  was  usual  for  ships  in  the  particular  trade  to  carry  deck  cargoes:  — 
It  was  held,  that  A.  might  be  asked,  upon  re-examination,  whether  it  was  not  usual  ISor  ite 
shipowner  to  pay  for  a  deck  cargo  washed  or  thrown  overboard.  (4) 


LIBEL. 


GSKSaALLT. 

Party  may  be 
libelled  by  being 
stvled  the  father 
or  an  oflkprlug. 


Where  a  public- 
ation, la  not  upon 
the  face  of  it  libel- 
loos. 


DsCLAaATlON. 

Where  a  pe- 
remptory under- 
taking to  try  will 
be  issued,  not- 


[P.  2222.]  Where  the  libel  sUted  (amongst  other  things),  that  the  sons  of  the  pUintiT 
were  vicious,  and  brought  up  and  supported  in  vice  by  their  fa^er,  with  his  unlawlul  esin- 
ings,  it  was  held,  that  the  judge  at  the  trial  was  justified  in  telling  the  jury,  that  a  party 
might  be  libelled  by  being  styled  the  fiither  of  an  offspring;  and  that, if  they  (the  jwy) 
thought  the  observations  in  question  were  made  in  a  malicious  spirit,  they  might  fiurly  take 
them  into  Uieir  consideration.  (5) 

[P.  2224'.]  In  case  for  a  libel,  the  declaration  stated  that  the  plaintiff  was  a  Roan 
Catholic  priest,  and  priest  of  a  chapel  named,  and  that  the  defendant  intending  to  iigiue 
him  in  his  said  offices,  published  of  him  in  those  offices,  a  libel,  which  was  set  out.  TVe 
alleged  libel  contained  an  account  of  a  Roman  Catholic  having  been  seen  performmg  s 
penance,  which  was  suggested  to  be  of  a  degrading  kind,  and  added,  that  the  party  perfons- 
iug  the  penance  said,  that  his  priest  would  not  administer  the  sacrament  to  him  till  be  had 
performed  it,  and  that  his  priest  was  the  plaintiff.  The  declaration  also  set  forth  cRtaia 
comments  of  the  defendant's,  accompanying  the  publication,  and  in  which  the  Romaa 
Catholic  discipline  was  attacked.  The  libel  was  not  otherwise  connected  with  the  plaintiff; 
nor  were  there  any  allegations,  shewing  how  the  enjoining  of  such  a  penance  would  a&ct 
the  character  of  a  Roman  Catholic  priest  Upon  these  facts,  the  judgment  was  arrested; 
the  court  holding,  that  the  publication  was  not,  on  the  fiice  of  it,  libellous,  and  refuang; 
even  upon  the  assumption  that  the  plaintiff  was  chained  with  imposing  the  penance^  to 
intend  that  the  jury  had  evidence  before  them  of  any  injiu-y  to  the  plaintiff^  which  the 
declaration  did  not  shew,  though  some  evidence  to  that  purpose  was  in  &ct  given  :  — hot  it 
was  held,  that  if  the  publication  had  been  libellous,  it  would  not  have  been  justi6able  ea 
the  ground,  that  it  was  promulgated  at  a  public  meeting  called  to  petition  paiiiamcst 
against  making  a  grant  in  support  of  a  Roman  Catholic  college.  (6) 

[P.  2234*>  ]  Where  in  Hilary  Term,  in  answer  to  a  rule  fur  judgment  as  in  case  of  noasmt 
in  an  action  of  libel,  the  plaintiff  produced  an  affidavit,  in  which  it  was  stated,  that  it  was  be- 
lieved to  be  unsafe  to  proceed  to  trial,  in  consequence  of  a  strong  feeling  of  pr^udiee  excited 
in  the  public  mind  by  reason  of  certain  disclosures  made  by  a  bankrupt  while  under 


(1)  Wilkinson  V.  lAndo,  7  M.  &  W.  81. 

(3)  Gfovld  V.  0/toer,  S  M.  &  G.  208. 

(3)  Ibid. 

(4)  Ibid. 


(5)  Kirwan  v.  Tadly,  1  Crawlbrd  &  Dix 
CIrish),  388. 

(6)  Heame  {Otrk)  v.  SlawtM  (OMI^  JS 
A.  &  £.  719. 
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«tioD»  and  in  referenoe  to  which  the  libel  in  question  was  published ;  but  that  they  were  ready 
to  give  a  peremptory  undertaking  to  try  at  the  sittings  after  Easter  Term :  the  court  discharged 
the  rule,  but  reqtured  a  peremptory  undertaking  for  the  sittings  after  the  instant  term.  ( 1 ) 

[P.  22S5»2  Where  an  affidavit  to  change  the  venue  stated  the  alleged  libel  to  be  con- 
tained in  a  Dublin  newspaper ;  that  there  was  no  plea  of  justification ;  and  that  a  fair  trial 
could  be  had  in  Dublin  at  less  expense  than  in  Clare :  —  It  was  held  insufficient  to  change 
▼enue  from  Clare  to  Dublin.  (2) 

[P*  SS^Sv]  A  declaration  in  libel  after  alleging,  that  the  plaintifT  had  been  in  prison, 
and  had  applied  for  money  to  pay  his  quarter's  rent,  stated,  that  he  was  a  **  mere  man  of 
«traw  '*  (thereby  meaning  that  he  was  insolvent,  and  in  bad  circumstances).  On  general 
demurrer  to  the  all^ation,  that  the  plaintifT  was  a  **  mere  man  of  straw,"  it  was  held,  that 
it  was  not  necessary  to  explain  the  meaning  of  that  term  by  prefatory  averment,  and  that 
as  the  libellous  matter  contained  but  one  charge,  viz.  insolvency,  the  defendant  could  not 
plead  or  demur  to  part  only.  (3) 

[P.  2246. j]  In  Tuson  v.  Evans  (  Qerk)  (4),  which  was  an  action  for  a  libel,  it  appeared,  that 
the  defendant  cisimed  rent  of  the  plaintiff,  the  plaintiff's  agent  (with  whom  the  plaintiff*  had 
authorised  the  defendant  to  correspond  on  the  subject,  rdTusing  himself  to  communicate 
with  the  defendant  immediately),  told  the  defendant  that  the  plaintiff*  denied  his  liability. 
The  defendant  thereupon  wrote  to  the  agent,  alleging  facts  in  support  of  his  claim,  and 
adding,  **  this  attempt  to  defraud  me  of  the  produce  of  the  land,  is  as  mean,  as  it  is  dis- 
honest :  **  — -  It  was  held,  that  the  publication  of  the  letter  in  these  terms  was  not  privi- 
leged, and  that  the  judge  was  justified  in  directing  the  jury  that  it  was  a  libel. 

[P*  2248.  j]  The  copy  affidavit  produced  from  the  Stamp  Office  at  the*  trial,  described 
the  newspaper  as  **  The  Roscommon  Journal  and  Western  Impartial  Reporter,"  publislied 
on  Fridays,  whereas  the  copy  newspaper  produced,  purported  to  be  "  The  Roscommon 
Journal  and  Western  Reporter,**  published  on  Saturdays: —  It  was  held,  that  the  variance 
between  the  descriptions  in  the  copy  affidavit  and  newspaper  was  not  material  nor  sufficient 
to  exclude  the  copy  newspaper  as  evidence.  (5) 

[P>  2248*3  ^^  ^^^  manuscript  of  a  libel  be  proved  to  be  in  the  handwriting  of  the 
defendant,  and  it  be  also  proved  to  have  been  printed  and  published,  this  is  evidence  to  go 
to  the  jury,  that  it  was  published  by  the  defendant,  although  there  be  no  evidence  given  to 
ahcw,  that  the  printing  and  publication  were  by  the  direction  of  the  defendant.  (6) 

[P*  2253.3  In  an  action  for  a  libel  which  imputed,  that  the  plaintiff**s  house  was  opened 
as  a  gaming  house  under,  the  leadership  of  a  woman  of  notorious  character,  and  the  defendant 
pleaded  several  pleas,  but  none  of  them  referring  to  the  plaintiff*'s  wife :  —  It  was  held,  that 
the  plsintiff*  could  not  go  into  evidence  to  shew,  that  his  wife  was  a  respectable  person,  as 
on  these  pleadings  she  must  be  taken  to  be  so ;  and  that  the  plaintiff*  could  not  go  into  evi- 
dence to  shew,  that  his  wife  had  become  ill,  and  died  soon  after  the  publication  of  the 
libels.  (7) 

[P*  2254.3  If  a  paper  published  by  the  defendant  have  a  direct  tendency  to  cause 
unlawful  meetings  and  disturbances,  and  to  lead  to  a  violation  of  the  laws,  it  is  a  seditious 
libel ;  and  with  respect  to  the  intent,  every  one  must  be  taken  to  intend  the  natural  conse- 
quences of  what  he  has  done.  (8) 

[P.  2256*3  ^^  ^^  action  against  the  editors  of  a  newspaper  for  libel,  the  fact  of  the 
libel  being  published  on  the  communication  of  a  correspondent  is  not  admissible  in  miti- 
^tion  of  damages:  thus,  in  TaJbutt  v.  dark {9)  Lord  Denman  said,  **  The  evidence  cer- 
tainly does  not  go  to  prove  any  of  the  issues,  and  I  do  not  think  it  admissible,  llie 
justification  depends  on  the  facts,  not  on  the  statement  of  them  by  a  third  party.  I  know 
that  in  a  case  in  the  Common  Pleas  it  has  been  held,  that  a  previous  statement  in  another 
newspaper  is  admissible,  but  even  that  decision  has  been  very  much  questioned." 

[P«  2258.3  In  an  action  of  libel,  a  judge  has  power  to  certify  under  stat.  3  &  4  Vict. 
c.  24.,  that  the  grievance  was  wilful  and  malicious.  (10) 

[P.  2268.3  A  motion  for  a  criminal  information  for  libels  published  in  a  newspaper 
-was  made  upon  affidavits  containing  the  stamp  office  certificate  verifying  the  declaration  of 
publication  and  printing  under  stat  6  &  7  WilL  4.  c.  76.  s.  8.  Tlie  affidavits  also  set 
Ibrth  the  libel,  stating  it  to  be  contained  in  a  newspaper,  which  (as  appeared  by  the  affi- 
davits) corresponded  with  the  description  in  the  stamp  office  declaration.  At  the  time  of 
the  motion  a  newspaper,  likewise  so  corresponding,  was  shewn  to  the  court     The  rule  ntn 

(!)  Cook  V.  BrookBt,  1  Dowl.  P.  C.  N.  S.  (5)  Kirwan  v.  2W?y,  1  Crawford  &  Dix 

^04.  (Irish),  S88. 

(3)  Cknriek  v.   Matufidd,  1  Crawford  &  (6)  Rtgina  v.  £ooe«,  9  C.  &  P.  462. 

Dix  (Irish),  463.  (7)   Guy  v.  Gregory,  ibid.  584. 

(3)  EaUm  v.  /oAas,  1  Dowl.  P.  C.  N.  S.  (8)  Rtgina  v.  LovM^  ibid.  462. 
602.  (9)  2  M.  &  Rob.  312. 

(4)  12  A.  &  E.  733.  (10)  FoMierx.  Pointer,  1  Dowl.  P.C.  N.S. 

28. 


vlthitsnding  an 
affidavit,  thatti 
strong  feeling  of 

Crejudice  existed 
1  t^e  public 
mind. 

What  is  insttffl- 
cient  to  change  the 
venue  ftroin  Clare 
to  Dublin. 

Tas  PiBADmcs. 
The  allegation 
that  the  plaintiff 
was  a  "  mere  man 
of  straw/*  does 
not  require  a  pre- 
fatory averment 
to  explain  \U 
meaning. 

Where  the  Judge 
was  Justified  in 
directing  the  jurv, 
that  the  public- 
ationofaletter 
was  a  Ubel. 


When  the  vari- 
ance between  the 
descriptions  In  the 
copy  affidavit  and 
newspaper  are 
not  material. 


EvioaNci. 

If  the  manuscript 
of  a  Ubel  be 
proved  to  be  in 
the  handwriting  of 
the  defendant,  ft 
i»prmtd/aefeeyU 
denoe  of  public- 
ation. 

When  a  husband 
cannot  give  evi- 
dence, that  his 
wife  is  a  person 
of  respectable  cha* 
racter,  or  that  his 
wife  had  become 
ill  after  the  pub- 
lication of  the 
libels. 

If  a  paper  have  a 
direct  tendency  to 
cause  unlawAii 
meetings,  it  is  a 
seditious  libel. 

The  fact  of  a  libel 
being  published 
in  a  newspaper  on 
the  communica- 
tion of  a  corre- 
spondent, is  not 
admissible  In  mi- 
tigation of  da- 
mages. 

Costs. 

The  Judge  can 
certify  under  stat. 
3  ft  4  Vict.  c.  M. 
that  the  grievance 
was  wllfm  and 
malicious. 

The  Affidavit. 
Where  a  news* 
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p>p>f  cootiiiiInK 
a  libel  aiimot  b« 
chewii  to  th« 
court.  In  making  a 
nile  alMolttte  for  a 
criminal  infonD- 
atloo. 


WM  gimted:  —  but  in  tionieqiiMiee  of  the  rule  nut  bong  dimmi 
paper,  end  the  newiptper  being  neither  anoeicd  to  the  eflidntil 
ieient  both  at  common  law  nd  luuler  the  statute,  and  that 
shewn  to  the  court,  on  moving  to  make  the  rule  ahaolnte.  (I) 


EVIDBNCE. 

Where  the  de> 
fendant  has  a 
right  to  lue  hit 
own  depoiltion  as 
evidenoe. 


MALICIOUS  PROSECUTION. 

[P.  2285*3    Where  in  case  for  a  malicious  charge  of  feleny  the  plamtiir  pasts 
a  formal  part  of  his  case,  the  defendant's  and  another  person's  depositions 
trates,  the  defendant  has  a  right  to  use  his  own  dcposUion  as  evidence  ii 
that  of  the  other  deponent.  (8) 


to 
bat 


When  rm  Wsrr 

WILL  SB  OBAMTKO, 

Ike. 

A  town  clerii  de 
/aeto,  is  entitled  to 
compensatkHL 

Where  a  moadls* 
mus  to  dellrer  np 
docoments  will  be 
bad,  for  not  shew- 
ing.,thattbede. 
tamer  was  by 
other  than  a  pri- 
rate  individual. 

SDBSTANcmor 
WaiT. 

ir  on  the  fiue  of 
the  mandatmu 
there  be  no 
ground  for  the 
writ,  the  defect 
cannot  be  supplied 
by  matter  appear- 
ing in  the  return. 

RsSPONSIBIUTin, 
Ac.  rOR  TORTIOUS 

Acts  or  Se»* 

ANTS. 

Where  a  master 
entrusts  his  ser- 
vant with  his  ear« 
riage,  the  master 
is  Uable  for  the 
tortious  acts  of  his 
servant. 


Where  a  person  is 
not  liable  for  the 
acts  of  another, 
either  as  his  agent 
or  servaat. 


Liability  of  prin- 
cipal for  the  acts 
ol^his  servant  in 
laying  down  gas 
pipes. 


MANDAMUS. 

[P.  2298.]  Where  the  council  of  a  borough  acting  under  stat  5  &  €  WiB.  4.  c  76. 
8.  65.,  removed  a  town  clerk  who  bad  been  elected  to  hold  during  good  beliisTioar,  hot  had 
not  made  the  declaration  prescribed  bj  staL  9  Geo.  4.  c.  17.  a.  8. :  —  It  wns  held  that,  ss 
having  been  an  officer  de  facta,  he  was  entitled  to  compensation  under  stat.  5  St  6  WSX.  4. 
c  76.  (S) 

[P.  2308.3  W here  ji  mtmdamntM  was  issued  commanding  a  partj,  who  wns  nllcged  to  hate 
custody  of  certain  books,  papers,  and  proceedings  relating  to  a  court  of  reque5ts(4),  or  totke 
office  of  the  clerk  thereoC  to  deliver  them  up  to  a  party  who  claimed  to  hold  them  as  fasiiag 
been  elected  clerk  to  the  court :  —  It  was  held,  that  the  numdamvM  was  bad,  as  not  dicwii^ 
that  the  detainer  was  by  other  than  a  private  individual.  (5) 

[P.  2S21.]  If  on  the  face  of  a  fnaiidainKr  there  be  no  ground  for  the  writ*  the  defect 
cannot  be  supplied  by  matter  appearing  in  the  return.  (6) 


MASTER  AND  SERVANT. 

[P.  2S38*3  If  a  servant  vdthout  his  master's  knowledge  take  his  master^  carriage  eat 
of  the  coach  house,  and  with  it  commit  an  injury,  the  master  is  not  liable,  because  be  has  not 
in  such  case  entrusted  the  servant  with  the  carriage.  But  whenever  the  mast^  has  entrusted 
the  servant  with  the  control  of  the  carriage,  it  is  no  answer,  that  the  servant  acted  ixnpropcriy 
in  the  management  of  it ;  but  the  master  in  such  case  will  be  liable,  because  be  has  pat  it 
in  the  servant's  power  to  mismanage  the  carriage,  by  entrusting  him  with  it^  Thenkn, 
where  a  servant,  having  set  his  master  down  in  Stamford  Str^  was  directed  bj  him  Is 
put  up  in  Castle  Street,  Leicester  Sqiutre,  bnt  instead  of  so  doing,  wmt  to  deliver  a  jpmtd 
of  his  own  in  the  Old  Street  Road,  and  in  retumii^  along  it  drove  against  an  old  wonan 
and  injured  her:  —  It  was  held,  that  the  master  vras  responsible  for  his  servant's  act.  (7) 

[P.  2338.]  In  AfOTt^  V,  Wedfft  (8)  it  appeared,  that  the  buyer  of  a  bulloek 
a  licensed  drover  to  drive  it  from  Smithfield  ;  and  that  by  the  by-laws  of 
but  a  licensed  drover  could  be  so  employed ;  the  drover  emj^jred  a  boj  to  drive  tbe 
bullock  (together  with  others,  the  property  of  diffiorent  persons)  to  the  owner's  dangfafier 
bouse ;  and  mischief  was  occasioned  by  the  bullock  through  the  careless  driving  of  the  boy : 
—  It  was  held,  that  the  owner  was  not  liable  for  the  injury,  the  boy  not  beini^  in  point  of 
law  his  servant ;  although  the  cardess  driving  and  accident  took  place  after  the  boy  had 
driven  the  bulloek  beyond  the  bounds  of  the  city,  towards  defendant's  house ;  and  that  tbe 
owner  would  not  have  been  liable,  if  the  drover  himself  had  been  driving  at  tbe  tune  of  the 
injury. 

[P.  2339*3  Where  in  an  action  of  case  for  negligence  of  the  defendant^  servant,  and 
consequent  ixgury  to  the  plaintiff,  it  was  pleaded,  that  the  defoidant  was  not  employed  to 
make  the  alterations  (those  through  which  the  iqjury  occurred)  in  manner  and  form  : — It 
was  held,  that,  though  the  defendant  had  been  employed  by  a  society  (the  Clarenee  Club)  to 
make  alterations  and  improvements  in  their  club  house,  and,  though  he  had  employed 
and  stipulated  with  an  agent  A.  B.,  a  gas  fitter,  to  do  such  part  of  the  work  as  lay  in  las 


(1 )  JUgina  v.  Wodmer,  IS  A.  &  £.  43S. 

(2)  Jackmm  v.  BnXU  2  M.  &  Rob.  176. 
(S)  Regina  v.  Cambridge  {Mayor,  ofy,  12 

A.  &  E.  702. 

(4)  Under  a  Local  Act,  47  Geo.  3.  sess.  ii. 
c.  1. 


(5)  Rugha  w.  Sbpkhu,  1  A.  &  £.  N.  & 

161. 

(6)  Ibid. 

(7)  ^/eaMv.  IRbcM,  9C.  &P.607.    S.C 
nom.  Heath  v.  fftteia,  2  M.  &  Rob.  181. 

(8)  12  A.  &  E.  737. 
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(A«  B^'s)  dcpArtment,  yet»  if  A.  B.  had  laid  on  any  pipe  not  specified  in  his  contract  or 
estimate  with  the  defendant,  the  defendant  was  not  liable  for  injury  occasioned  by  the  mis- 
management or  Ul  manufacture  of  this  particular  pipe ;  and  that  if  the  pipe  in  question  had 
been  included  in  A.  B.'s  contract  with  the  defendant,  yet  if,  while  the  defendants  men 
were  working  on  the  premises,  and  the  defendant's  contract  was  not  yet  finished,  and  the 
house  was  unoccupied,  except  by  the  plaintiff,  (the  servant  of  the  club),  the  gas  had  been 
turned  on  by  his  direction,  and  not  by  that  of  the  defendant  or  his  agent,  the  defendant  was 
not  liable.  (I) 

\_".  2340. 3  Where  a  yan  was  standing  at  the  door  of  A.,  from  which  A.'s  goods  were  un- 
loading, and  A.'s  gig  was  standing  behind  the  van;  and  B.'s  coachman,  who  was  driving 
B.'s  carriage,  came  up,  and  there  not  being  room  for  the  carriage  to  pass,  the  coachman  got  off 
his  box,  and  laid  hold  of  the  van-horse's  head  ;  which  caused  the  van  to  move,  and  thereby  a 
packing  case  fell  out  of  the  van  upon  the  shafts  of  the  gig  and  broke  them  :  —  It  was  held, 
that  B.  was  not  liable  for  this,  as  the  coachman  was  not  acting  in  the  employment  of  B.  at 
the  time  this  matter  occurred.  (2) 

[^F.  z342.3  Where  the  plaintiff  being  a  cook  in  the  merchant  service,  entered  into  a  con- 
tract with  the  defendant,  a  captain  in  the  navy,  in  command  of  one  of  his  majesty's  ships, 
to  undertake  the  office  of  captain's  cook  on  board  his  ship,  on  a  promise  made  by  the  de- 
fendant to  pay  him  wages  beyond  the  government  pay,  to  which  he  would  be  entitled ;  and 
in  pursuance  of  that  contract  went  on  board  the  defendant's  ship,  and  performed  the  duties 
of  captain's  cook  :  —  Tt  was  held,  that  there  was  a  good  contract  founded  on  a  consideration, 
and  that  the  plaintiff  was  entitled  to  recover  in  an  action  of  assumpnt  for  work  and 
labour.  (S)  Qtutre,  Whether  the  contract  on  the  consideration  in  such  a  case  is  legal ;  but 
the  irregularity,  if  there  be  any,  cannot  be  taken  advantage  of  unless  specially  pleaded. 
And  it  seems,  that  if  an  objection  had  been  taken  at  Nisi  Prius,  that  the  contract  should 
haye  been  specially  declared  upon,  the  judge  would  have  allowed  an  amendment.  (4) 

[P-  2346.3  If  a  master  carpenter  send  his  men  from  London  to  work  at  a  gentleman's 
house  in  the  country,  he  may  dismiss  them  for  improper  conduct,  although  it  does  not 
amount  to  either  moral  misconduct,  wilful  disobedience,  or  habitual  neglect ;  and  where, 
in  such  a  case,  a  journeyman  was  found  in  one  of  the  preserves  of  the  gentleman  at  whose 
house  the  work  was  done,  after  a  caution  had  been  given  to  him  to  keep  the  paths,  and 
upoa  complaint  by  the  gentleman,  the  master  dismiss^  the  journeyman,  the  judge  left  it 
to  the  jury  to  say,  whether  the  nuster  was  not  justified  in  such  dismissal.  (5) 


When  a  master 
not  liable  for  thb 
act  of  big  servant, 
because  he  was 
not  acting  in  bis 
employment. 


Rbsponsibilitibs, 
Jkc.  roa  Wages. 

Where  there  is  a 
good  contract  to 
serve  as  a  cook, 
and  founded  on  a 
consideration. 


A  joumevman 
may  be  asraissed 
for  improper  con- 
duct, although  it 
does  not  amount 
to  either  moral 
misconduct,  wilful 
disobedience,  or 
habitual  neglect. 


NUISANCE. 

[P.  2S65«]|  In  Thompson  y.  GWmm  (6),  which  was  an  action  on  the  case  for  con- 
tinuing a  nuisance  to  the  plaintiff's  market,  by  a  building  which  excluded  the  public  from 
a  part  of  the  space  on  which  the  market  was  lawfully  held  ;  it  having  appeared,  that  the 
building  was  erected  in  October,  1838,  under  the  superintendence  and  direction  of  the 
defendants,  not  on  their  own  land,  but  on  that  of  the  corporation  of  K.  (of  which  corpor- 
ation they  were  members) ;  that  the  Earl  of  L.  was  the  owner  of  the  market  in  October 
1838,  and  in  February,  1839,  had  demised  it  to  the  plaintiff;  and  that  the  market  was 
afterwards  obstructed  by  the  building :  —  It  was  held,  that  the  defendants  wjere  liable  for 
continuing  the  nuisance,  although  they  had  no  right  to  enter  upon  the  land  to  remove  it, 
and  that  the  action  was  therefore  maintainable. 


ASATBMINT  or 
NCISANCI. 

Wbere  defendants 
are  liable  for  con- 
tinuing a  nuisance, 
although  they 
have  no  right  to 
enter  upon  thej 
land  to  remove  it. 


PARTNERS. 

[P.  2S85.]  The  resident  agent  appointed  by  the  directors  of  a  mining  company  to 
manage  the  mine,  has  not  an  implied  authority  from  the  .shareholders  of  the  company  to 
borrow  money  upon  their  credit,  in  order  to  pay  the  arrears  of  wages  due  to  the  labourers 
in  the  mine,  who  have  obtained  warrants  of  distress  upon  the  materials  belonging  to  the 
mine  for  the  satisfaction  of  such  arrears,  nor  in  any  other  case  of  necessity,  however  press- 
ing. (7) 

[P.  2388*3  -^  declaration  at  the  suit  of  a  public  officer  of  a  banking  co-partnership 
under  stat.  7  Geo.  4.  c.  46.,  must  state,  that  the  co-partnership  is  carrying  on  business; 
and  an  allegation,  that  they  united  for  that  purpose  is  bad  on  special  demurrer.  (8) 


(1)  RapMon  y.  Cubitt,  1  C  &  Marsh.  64. 

(2)  Lamb  v.  Palk  {Lacfy  EUtabtih),  9  C. 
&  P.  629. 

(3)  CbtiUrhuch  y.   Coffifh  1  I>owl.  P.  C. 
N.  S,  479. 

(4)  Ibid. 


(5)  Read  v.  Dunamore,  9  C.  &  P.  588. 

(6)  7M.&  W.456. 

(7  >  Hawtayne  v.  Bourne,  ibid.  595. 
(8)  Fletcher  v.   CroMe,    1    Dowl.  P.  C. 
N.  &  149. 


MsMBias  or  Min- 

INO  CONCSaNS. 

The  resident 
agent  of  a  mining 
company,  has  not 
an  implied  au- 
thority f^om  the 
shareholders  to 
borrow  money 
upon  their  credit. 
Actions  bt  Pabt- 

NBBS. 

Declaration  at  the 
suit  of  a  nubile 
offlcer  ora  bank 
must  allege,  that 
the  partnership 
are  carrjring  on 
businesa. 


2992 


ADDENDA. 


Btidkncb. 

Where  contract 
HOC  admluiMe  to 
prore  a  partnor- 
sbip,  without 
proof  of  the  ez- 
MMtion  at  an  In- 
strument, under 
which  the  plaintiff 
claimed  an  in- 
terest. 


[P.  2424.]  In  Cotthu  ▼.  Bayiiteii(n  the  ddendant,  to  prore,  that  he  bad  been  in  peit- 
nership  with  the  plaintiff,  offered  in  evidenoe  a  written  eontraet  puipordng  to  be  mide  Vf 
the  plaintiff  and  the  defendant  as  partners  with  K.,  a  builder,  fer  work  to  be  done  by  K. 
upon  the  premises,  where  the  plaintiff  carried  on  the  business  in  wbidi  the  defendant  alleged 
himself  to  hare  been  partner ;  the  document  was  in  the  plaintiff's  custody,  and  pradoced  bj 
him  on  notice :  —It  was  held,  that  the  contract  was  not  admissible  wttfaoat  proof  of  the 
execution,  as  an  instrument  under  which  the  plaintiff  claimed  an  ioteicat. 


REPLEVIN. 


EVIDBMCK. 

BTldenoe  which 
will  not  entitle 
the  plaintiirtoa 
verdict,  on  the 
plea  of  nom  lenmii. 


SPICIAL  JiTtT. 

Where  a  defend- 
ant cannot  aval! 
himself  of  a  rule 
or  a  special  Jury. 


[P.  2514*]   To  an  avowry  for  rent  due  on  a  demise  of  40t  perammmm,  it  w 
bar,  1.  Norn  tenuit  modo  et  formA  ;  8.  As  to  a  part  of  the  rent,  thai  it  was  not  due. 
peered,  that  the  plaintiff  held  under  a  lease,  reserving  402.  per  anmrnn  in  the  body 
but  before  the  lease  was  executed,  the  following  words  were  added,  between  which 
body  of  the  lease  the  signatures  were  written.     **  The  allowance  of  the  road  to 
Bells  Yard  to  be  made  as  usual."     It  had  been  usual  for  the  lessor  to  allow  the  1 
per  anoMtm  for  so  much  annually  paid  by  the  lessee  to  a  third  party  for  the  use  of 
to  the  demised  premises :  —  It  was  held,  that  this  did  not  reduce  the  reserrstion 
per  annum,  so  as  to  entitle  the  plaintiff  to  a  verdict  on  the  plea  of  lum  fenioiC.  (S) 

[P.  2521  •!]  Where  in  an  action  of  replevin,  the  cause  was  set  down  for  toial 
I9th  of  January,  and  notice  of  trial  given  for  that  day,  and  on  the  11th  of 
defendant  obtained  a  rule  for  a  special  jury,  which  be  did  not  serve  till  the  ISth  : 
held,  that  he  was  not  entitled  to  the  benefit  of  that  rule,  by  reason  of  the  want  of 
titude  in  his  proceedings ;  ned  qtutre.  Whether  the  rule  for  a  special  jury  must  be 
well  as  obtained,  six  days  before  the  day  of  trial,  under  the  rules,  H.  T.  I  Viet.  s.  3.  ?  (3) 


on  tke 
tkc 
It  was 


SHIPPING. 


GSMBKAL  LlABlU- 

TIBS,  Ac.  or  Sbip- 

OWNKE«. 

Owner  retponilble 
for  the  acts  of  his 
master,  in  obtain- 
ing goods  and 
money  for  the  ne- 
cessary use  of  the 
•hip. 


[P*  2530.3  ^^CK  A.,  the  charterer  of  a  vessel,  by  the  charter-party  agreed,  that  m 
the  arrival  of  the  ship  at  the  outward  port  he  would,  through  his  agent  there,  supply  tat 
to  the  master  for  the  disbursements  of  the  vessel,  to  be  repaid  by  bills  to  be  dntwn  by  Ar 
master  on  the  owner ;  and,  on  the  arrival  of  the  vessel  there,  the  agent  sapplied  goods  fer 
the  use  of  the  crew,  and  paid  certain  money  demands  made  on  the  master,  but  did  net 
advance  any  actual  cash  :  —  It  was  held,  that  although  it  was  not  shewn,  that  anj  bills  were 
drawn  by  tlie  master  for  the  amount,  A.  might  recover  it  from  the  owner  in  an  action  fer 
goods  sold  and  delivered  and  fw  money  paid,  the  master  having  authority  to  obtain  m^ 
plies  of  goods  and  money  for  the  necessary  use  of  the  ship  on  the  credit  of  the 
independently  of  the  express  stipulation  of  the  charter-party.  (4) 


SLANDER. 


EVTDXMCK. 

Defendant  can, 
under  the  plea  of 
"  not  guilty,"  dis- 
prove malice,  al- 
though estopped 
from  giving  evi- 
dence of  the  truth 
of  the  fkcts  as  re- 
butting the 
malice. 


[P.  2579. ]  The  defendant  spoke  to  the  plaintiff^  mistress  words  chai^ng  the  pkintif 
with  irregularity  in  her  conduct  as  a  servant  girl,  in  consequence  of  wbidi,  the  plaintiff  Isrt 
her  place.  The  only  plea  on  the  record  was,  not  guilty  :  —  It  was  held,  that  the  diluij- 
ant  might,  under  that  plea,  disprove  malice  in  the  various  methods  by  which  it  is  uaually 
disproved,  yet  tluit  he  was  estopped  from  giving  evidence  of  the  truth  of  the  llMsts  aa  le- 
butting  the  malice,  because  he  had  not  pleaded  that  the  fiusts  were  true ;  though  in  aack 
case  the  absence  of  the  proof  of  special  damage  (that  the  plaintiff  thereby  lost  her  pilaee) 
cannot  affiect  the  verdict,  yet  the  jury  may  consider  it  in  assessing  damages.  (5} 


Where  npon  an 
issue  uncler  stat 
6&7Will.4.  C.71. 


TITHES. 

[P.  2616.]    An  i^fue  under  stat.  6  &  7  Will.  4.  c.  71.  (6)  raised  a  question  as  to  the 
mode  of  taking  the  tithe  of  calves ;  the  plaintiff's  notice  of  the  points  intended  to  be 

(1)  I  A.&E.  N.  S.  117. 

(2)  Daviet  v.  SKoe^,  12  A.  &  £.  506. 

(3)  Phdpe  v.  Kirhy,  1  DowL  P.  C.  N.  & 
501. 


(4)  Wuton  V.  Wright,  7  M.  &  W.  3^$. 

(5)  jRanaey  v.  tfVU.  1  C  &  Maiaii.  lOi. 

(6)  Tithe  Commutation  Act. 
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stated  an  iutention  to  raise  one  as  to  the  value  also.   ..At  the  instance  of  the  defendant,  at  the  defendAnt  ii 

the  trial,  the  plaintiff  was  precluded  from  going  into  that  question,  as  not  being  properly  '^'^^J^V'IS,^  ^^*' 

raised  hy  the  issue  ;  and  the  defendant  succeeded  : — but  it  was  held,  that  the  defendant  brought  bj  bin  vj 

was  not  to  be  entitled  to  the  costs  of  witnesses  brought  by  him  to  the  assizes,  to  rebut  the  ^^  uff lec 
plaintiff's  evidence  on  the  point  as  to  value.  (1)* 


TOLLS. 

[P.  2620.  J  A  sale  within  the  city  of  London  in  an  open  shop  of  goods  usually  dealt  in 
there,  is  a  sale  in  market  overt,  though  the  premises  be  described  in  evidence  as  a  ware- 
house^ and  are  not  sufficiently  open  to  the  street  for  a  person  on  the  outside  to  see  what 
passes  within.  (2) 

[P.  2622*3  Where  a  navigation  act  (3)  imposed  a  toll  on  **  every  ton  of  butter  or  other 
goods,  wares,  merchandises,  and  commodities ;  '*  and  a  lower  toll  on  "  every  ton  of  coals, 
cinders,  lime  and  limestone,  gravel  and  manure ;  **  blocks,  cut  with  wedges  from  the  quarry, 
and  there  reduced  to  certain  dimensions  according  to  order,  and  squared  with  a  pick<.aze,  to 
be  used  as  railway  sleepers,  each  being,  after  such  preparation,  worth  ninepence  more  than 
unwrought  stone  of  the  same  weight,  were  held  liable  to  the  toll  as  stones  only,  not  as 
merchandize.  (4) 

[P.  2625.]  In  Mtumptit  for  tolls,  a  comptOiu  of  a  prepotUut  or  reeve  of  stat.  S3  Hen.  6., 
which  was  brought  from  the  muniment  room  of  the  lord  of  the  manor,  but  which  was  not 
signed,  and  of  which  no  evidence  of  the  handwriting  could  be  given,  but  in  which  the 
receiver  purported  to  charge  himself  with  the  receipt  *  of  money — was  received  in  evi- 
dence. (5) 

[P.  2625.]  In  an  action  of  trover  for  goods  seized  under  a  claim  of  toll,  alleged  to  be 
due  in  respect  of  landing  them  at  a  particular  wharf,  it  is  competent  for  a  defendant  to  set 
up  his  claim  to  the  toll  under  the  plea  of  not  possessed ;  the  plaintifll^  therefore,  has  a  right 
to  be  prepared  with  evidence  to  rebut  that  claim,  and  he  will  be  allowed  the  costs  of  it, 
although  the  defendant  at  the  trial,  does  not  raise  the  question  as  to  the  legality  of  that 
claim.  (6) 

[P.  2626.]  In  Brune  v.  Thompson  (7),  where  the  plaintiff  claimed  tolls  throughout  the 
port  of  Padstow,  it  was  held,  that  a  record  of  the  King's  Bench  of  stat.  7  Rich.  2.  of  a 
cause  removed  by  certiorari  from  the  maritime  court  of  Aldestowe,  was  receivable  in  evi- 
dence for  the  plaintiff,  although  that  cause  was  an  action  of  trespass  for  taking  a  ship,  and 
that  the  present  plaintiff  and  defendant  did  not  claim  under  dther  of  the  parties  to  it ;  and 
evidence  was  allowed  to  be  given  by  the  witness  who  produced  it,  that  he  had  ascertained 
from  records,  that  Aldestowe  and  Padstow  were  diflerent  names  for  the  same  place.  But 
the  opposite  counsel  will  not  be  allowed  to  ask  him,  whether  he  had  not  found  other 
records  besides  those  given  in  evidence,  which  related  to  the  right  of  the  prior  of  B.,  from 
ifvhom  the  plaintiff  traced  his  title,  as  that  would  be  giving  parol  evidence  of  tlie  contents 
of  those  records. 


Gbnuallt. 

A  sale  in  an  opeu 
shop  within  the 
city  of  London  is 
A  sale  In  market 
overt. 

Where  property 
liable  to  pay  coll 
Bi"ctone«''and 
not  as  "  merchon- 
diee." 


EVIDBNCB. 

Manorial  recortit 


Defendant  can  lot 
up  hii  claim  to 
toll,  under  the 
plea  of  not  poi- 
Rcssed. 


Different  names 
for  the  tame  ^ 
place. 


TRESPASS, 

[P.  2647.]  To  a  plea  in  trespass,  justifying  the  taking  of  a  horse,  cart,  and  other 
chattels,  damage  feasant,  it  is  a  good  replication,  that  the  horse,  cart,  and  chattels  were,  at  the 
^ime  of  the  distress,  in  the  actual  possession  and  under  the  personal  care  of,  and  then  being 
used  by,  the  plaintiff:  and  actual  danger  of  breach  of  the  peace  need  not  be  alleged.  (8) 

If  the  declaration  complain  of  an  assault,  and  the  plea  justify,  on  the  ground  that  the 
plaintiff  was  interfering  to  interrupt  the  distress,  and  the  rejoinder  aver  that  the  horse,  &c. 
^were^  at  the  time  of  the  taking,  in  the  plaintiff^s  possession,  &c.,  for  the  purpose  of  being,  and 
vrere  then,  used  in  doing  the  damage,  it  would  be  bad.  (9) 

[P.  2650.]  In  trespass  quare  datumm  /regit,  the  defendant  in  his  plea  justified,  as  the 
tenant  of  one  G.  B.,  whose  title  he  deduced ;  it  was  replied,  that  the  close  was  demised 
to  the  plaintiff  by  the  defendant  as  agent  of  G.  B.  ;  and  the  rejoinder  denied  that  G.  B» 
demised :  —  It  was  held,  that  the  plaintiff  could  not  upon  general  demurrer  object  to  this 
pleading  on  the  ground,  that  it  traversed  facts  not  alleged,  and  that  it  denied  only  the  con- 


Where  actual 
dangerofabrearh 
of  the  peace  need 
not  be  alleged. 

What  it  a  bad  re- 
joinder to  a  plea 
of  Justification  fur 
taking  a  distress. 

Plbadinos. 

RaPLICATIOlf  AND 

RuoiNDsa. 

Where  plaintiff  on 
genera]  demurrer 
cannot  object  to 
pleadings,  because 
they  traverse  fiicta 
not  alleged.' 


(1)  Fisher  v.  BerreU,  1  Dowl.  P.C.  N.S.  (6)    ITebb  v.  Tripp,  1  Dowl.  P.  C;  N.  S. 
565.  589. 

(2)  Lifoiu  V.  De  Fkua,  11  A.  &  £.  326.  (7)  1  C.  &  Marsh.  34. 

(3)7  Geo.  3.  c.  96.  (8)  Fieid  v.  Adames,  12  A.  &  £.  649. 

(4)  Fisher  v.  Lee,  12  A.  &  £.  622.  (9)  Ibid. 

(5)  Brune  v.  Thompson,  I  C.&  Marsh.  34. 
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Damagh. 

Where  fen  admif- 
•Ion  bj  ao  appran- 
tiee,  that  his 
toMiiUT  had  beaten 
him  for  mUoon- 
duct,  ie  Inadmlt- 
•ible. 


elusion  of  law  iwulting  finom  the  &ots  tteted ;  «nd  tHao,  iStuA  the  njfoindcr  wai 
tionable  upon  the  ground,  that  the  trtrene  was  too  laige.  (1) 

[P.  2655.]    In  an  aetion  of  trespass  bj  an  apprentice  against  bis  master  for 
battecy ;  to  which  **  not  ^Utj  "  was  plesided  ;  the  defendant  cannot  at  die  trial  gire^  is 
mitigation  of  damages,  evidence  of  an  admission  by  the  plaintiff,  that  his  master  had  b&tm 
him  for  misconduct.  (8) 


USE  AND  OCCUPATION. 


Wbenaulgneee 
entiUed  to  reonrer 
for  the  UM  of  Air- 
niture. 

Where  a  new 
agreement  may  be 
inferred  to  take  a 
houee  at  a  reaion- 
able  rent  flrom  a 
mortgagee. 

Judgment  of  Mr. 
Baron  Alderson  in 
SiUmtm  V.  Mai- 

ik€%09. 


Where  theplaintiff 
cannot  maintain 
aummp$1tt  on  an 
agreement  for  uje 
and  occnpation. 


Where  the  remedy 
if  by 'action  for 
mesne  profits. 


[P.  2726.]  In  Sahmm  ▼.  JtfiiAAewt  (9)  it  appeared,  that  the  ovnar  of  a 
mortgaged  it  in  fee,  and  continuing  in  possession,  letitas  aready  lunushed  ~ 
fendimt ;  the  lessor  afterwards  became  bankrupt,  and  then,  with  the  assent 
the  house  ready  fiimiabed  tothe  defendant,  by  the  week,  wbo^  after  three 
received  notice  from  the  mortgagee  to  pay  the  rent  to  him:  —  It  was  held,  in  an  \ 
by  the  assignees  for  use  and  oecupation  of  the  house  and  furniture,  that  they 
to  recover  for  the  use  of  the  furniture ;  because,  as  observed  by  Mr.  ~ 
*<  Either  the  rent  may  be  apportioned,  according  to  the  case  of  IhAiiofit  t.  Cmtrfmki\\ 
eited  by  Saunders,  in  his  argument  in  Windmr  (JDean  and  CkapUr  «f)  v.  G090r{S} ;  er,  U 
not,  it  is  clear,  that  upon  the  entry  of  the  mortgagee  claiming  the  hoose^  and 
interest  in  the  furniture,  a  new  agreement  may  be  inferred  l>y  the  jury  to  take  die 
a  reasonable  rent  from  the  mortgagee,  and  to  pay  a  reasonable  amount 
for  the  use  of  the  furniture  to  the  assignees.** 

[  P.  27S0.]  In  OUbvAow  v;  J9bft (6)  it  appeared,  that  the  plaintiff  agreed  with  F.,  Is 
let  him  land  on  a  building  lease  for  ninety-eight  years  from  Christmas  1835,  at  a  pcpps 
com  rent  fer  three  years,  and  then  at  1151  a  year,  payable  quarterly;  F.  to  build  oe  Ifee 
land,  and  cover  in  eight  messuages  within  the  first  three  years,  and  to  accqpt  a  ~ 
a  proviso  for  rC'Cntry  on  defeult.  F.  entered,  but  did  not  build  the  housea  ; 
plaintiff  brought  ^ieetment  and  recovered  possession  on  June  IS.  1839,  the  demiae  in  the 
ejectment  being  laid  on  January  1.  1839 :  —  It  was  held,  that  the  plaintiff  could  no^ia 
auumpait  against  F.  on  the  agreement,  recover  rent  from  December  25.  to  Jwnvmrj  1.; 
for  it  seems,  that  stat  4  &  5  Will  4.  c  22.  s.  2.  (as  to  apportionment  of  rente)  does  ant 
apply  to  the  case  of  a  landlord  determining  the  relation  of  landlord  and  tenant  by  his  ova 
act ;  and  that,  if  it  did,  no  rent  was-due  here,  the  re-entry  taking  effect  from  the  day  of  Ibe 
demise,  and  having  therefore  put  an  end  to  the  tenancy  before  a  quarter's  rent  aecraed ;  bat 
the  reknedy  was  by  action  for  mesne  profits. 


WAGER. 


Where  a  Judg- 
ment cannot  he 
Impeached  as  roid 
bj  sUU.  16  Car.  3. 
c.  7.  s.  3-  and  9 
Anne,  c.  14.  s.  I. 

Stau.  16  Car.  3. 
c.  7.  s.  Z.  and  9 
Anne,  c  1.  s.  14. 
do  not  avoid  Judg- 
ments, which  the 
winner,  or  a  third 
party  claiming 
through  him,  maj 
have  recovered 
against  the  loeer 
by  action. 


A  document  bear- 
ing one  stamp,  but 
containing  two 
agreements. 

Evidence  is  ad^ 

missible  to  ex- 
plain *'  four  miles 
across  country." 


[P.  2747*3  Where  the  loser  of  money  at  play,  gave  a  bill  fiir  the  amonotto  Ibe 
who  indorsed  it  to  an  innocent  party,  and  such  indorsee  commenced  an  actsoe 
drawer,  took  a  cognomt  from  him  in  the  action,  and  proceeded  to  judgment  (stat.  5ftC 
Will.  4.  c  41.  not  being  yet  in  force)  :  —  It  washolden,  that  the  defendant  oould  not  aftsF 
wards  impeach  the  jud^ent  as  void  by  stats.  16  Car.  2.  c.  7.  s.3.  and  9  Anne^  c.  14.  sl  L; 
for  that  those  clauses  avoided  judgments  voluntarily  given  by  the  loser  as  aecurity  fv 
money  lost,  but  not  a  judgment  obtained  adversely  by  an  innocent  party,  the  ili  fi  lalsat 
having  had  an  opportunity  of  setting  up  the  illegality  of  the  bUl  as  an  answer  ta  tie 
action ;  but,  if  the  defendant  could  have  impeached  the  judgment  as  void  by  the  last-meB> 
tioned  statutes,  the  marshal  of  the  Queen's  Bench  might  have  pleaded  its  nullity  in  aa 
action  against  him  for  permitting  the  escape  of  such  defendant  when  taken  in  ^f^n'HV* 
upon  the  judgment ;  and  that  the  statutes  against  gaming,  16  Car.  3.  c  7.  s.  3.  and  9  Anas^ 
c.  1.  s.  14.,  avoided  judgments  obtained  from  the  loser  by  the  winner  as  aeuuitj  fer 
money  lost,  but  not  judgments  which  the  winner,  or  a  third  party  claiming  tfaiosigh  isb^ 
recovered  against  the  loser  by  action.  (7) 

[P.  274*7*  J  Where  in  an  action  of  aanamptU  to  recover  a  stake  of  1002.  due  vpon  a 
horse-race,  a  document  was  put  in  evidence,  bearing  one  stamp,  but  two  agreements,  one  cf 
which  bad  been  fulfilled,  the  other  being  that,  upon  which  the  action  was  fanugbl:  —  It 
was  held,  that  the  stamp  must  be  Uken  to  apply  to  the  latter.  (8) 

[P.  274'7.3  Where  the  declaration  stated  an  agreement  between  the  plaintiir  snd 
defendant  to  run  their  horses  a  race  **  four  miles  across  country,"*  one  T.  H.  to  be  vmpne. 
and  his  decision  to  be  final ;  that  during  the  race  the  defendant*s  hoiae  passed  thro^ 


(I)  WUkint  V.  Boutcher,  1  DowL  P.  C.  (5) 
N.  &  478.  (6) 

(i2)  PujoloM  V.  HoUand,  1  Longfield  &  (7) 
Townseud  (Irish),  177.  (8) 

(3)  8  M.  &  W.  827.  405. 

(4)  5  Cro.Jac.  34. 


S  Saund.  908. 

12  A.  &  E.  59a 

Lane  v.  Chapmam,  1 1  ibid.  966. 

Evaiu  V.  Prati,  I  DowL  P.  C  K  1 
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an  open  gate,  and  eventually  came  in  first ;  and  that  the  umpire  on  this  ^o^ad,  awarded 
the  stakes  to  the  second  hone :  —  It  was  held,  that  evidence  was  admissible  ti(.shew,  that 
the  term  **  four  miles  across  country  *'  meant,  that  the  riders  were  not  to  go  through  an 
open  gate ;  but  that  the  issue  was  rightly  found  for  the  plaintifi^  because  that  the  deeision 
of  the  umpire  was  to  be  finaL  (1) 

THE  NEW  RULES- 

CP.  2800.]  VII.  MicHAUMAS  Tkrm,  4  Vict.  1840.  M.T.4Vict.  IMO. 

It  is  ordered,  that  the  rule  relating  to  enlarged  rules,  made  in  Michaelmas  Term,  in  the 
SOtb  year  of  his  late  mi^esty  King.  George  the  Second,  and  the  several  rules  relating  to  the 
peremptory  paper  made  in  Hilary  Term  in  the  6th  year,  in  Hilary  Term  in  the  15th 
year,  in  Michaelmas  Term  in  the  17th  year,  in  Hilary  Term  in  the  S6th  year,  and  in 
Easter  Term  in  the  41st  year  of  his  late  majesty  King  George  the  Third,  be  rescinded :  Amo 
IT  IS  ruBTHxa  OKDXKED,  that  no  further  rules  be  placed  in  the  peremptory  paper,  and  that  Peremptory  paper 
the  peremptory  paper  (except  as  to  the  cases  alreeidy  set  down  therein)  be  abolished ;  and  aboUsbed. 
that  in  future^  all  enlarged  rules  shall  be  drawn  up  for  the  first  and  other  days  in  the  next 
term,  in  the  order  in  which  they  shall  have  been  enlarged,  and  in  such  number  for  each 
day  as  the  masters  may  see  fit ;  and  dther  party  may  bring  on  such  enlarged  rules,  and 
the  court  will  dispose  of  them  in  the  same  manner,  as  if  brought  on  in  the  term  in  which 
they  were  moved  respectively.  (2) 

(i )  Evani  v.  Pratt,  1  Dowl.  P.  C.  N.  S.  405.  (2)  12  A.  &  E.  585. 


THE   END. 
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